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403 | Chinnaswami Pillai v. fase Divisional Officer Guntur 42 235 
Pillai 48 147] 472 | Govinda Menon v. Kuppan Nam- 
407 | Raja Durga Prashad Singh v. buripad 49 312 
Trebini Singh 48 527 | 473 | Vedavyasa Iyer v. Madura Windu 
416 | Subbaraya Pillai v, Sathanatha i Labha Nidhi Co., Ltd., 49 36 
Pandaram 48 9401 477 | Viswanatham Chettiar v. Rama. 
420 | Sukkulal Sowear v, Tirumala Row ; swami Athitha Nadar 48 123 
Sahib 5] 295 | 478 | Abdul Hashim Sahib v. Kader 2 
424 | Kuppusamy Chetty v. Kusala Batcha Sahib a 48 370 
Ramiah .. |49 89] 482 | Krishnamacharia v. Danoji Rao .. , 48B 36 
429 | ‘Mewa Singh v. Basant Singh 48 5401 453] Thangi Shettithiv. Duja Shetti ... | 48 226 
“434 | Lal Sripat Singh yv. Lal Basant 486 | Subbalakshmi Ammal v. Ramanu- 
Singh we | AY 424 jam Chetty .. | 48 298 
440 | Venkataramier v. Gopalan ma | #9 451 489] Krishnaswami -Naidu v. Akkul-- 
447 | Veeraraghava <Aiyangar v Suri ammal ai | 50 185 
Aiyangar 48 68] 495 | Kuppusami Iyer v, Kuppusami 
448 i Kunhi Krishna Menon v. Konti Iyer ' 48 109 
Kavamma 49 471 | 493 | Ammini Ammal v. Padmanabha 
458 | Ukkandan Nayar v? Sankara Menon . | 48 104 
Varma Rajah 48 94} 00 | Mahabool Bi v. Sherifa Bi | 49 373 
454 | Sreeram Narasiah v. Bommireddi EOL | Singa Raja v. Pethu Raja . | $8 196 
Venkatramiah, 47 976 | 502 | Raman Chetty v. Pasupathi Iyer... ‘49 4l 
455 | Oficial Assignee of Madras y. 505 | Kandasawmy Pillai, In re = | 49 161 
Official Assignee of Rangoon ... 49 210 i- 
8 LAW WEEKLY, ror Novemser-DecemBer, 1918, 
507 | Subbaraya Pillai v. Sathanatha 570 | Thakur Rajindra Bahadur Singh v. 
Pandaram 48 940 Rani Raghubans Kunwar 213 
512 | Chinnaswami Pillai v. Appaswami -| 581 | Crown Prosecutory. Varadachariar | 47 672 
Pillai 48 147 | 6582 | Kasi Viswanatham Chettiar v. 
517 | Sreeram Narasiah y, Bommireddi i Ramaswami Athitha Nar se 123 
Venkataramiah .. | #7 9761 583 | Vanamati Sattiraju v, Bollapray, 
519 | Thangi Shettithiv. Duga Shetti ... ! 48_ 226 gada, Pallamraju 640 
522 | Mallappa v. Matam Naga Chetty; 48 158] 586 | Rani Parbati Kunwar v, Deputy 
526 | Subbalakshmi Ammal v. Ramanı- f Commissioner of Kheri 394 
jam Chetty 48 £98] 592 | Komandur Krishnamacharlu y, 
530 | Official Assignee of Madras v. Danoji Row 48 38 
Palaniappa Chetty 49 220 | 594 | Lakshumanan Chetty v. Sadayappa 
543 | Abdul Hashim Sahib v. Kader Chetty 179 
Batcha Sahib 48 370) 599 Dadana pidi Venkatrayudu v. 
548 | Abdul Rahim v. Municipal Com. Bikkina Subbarayudu 179 
` missioner of Bombay 48 631 6l4 | Audi Raju Pyarappa v. Andi Raju 
55l | Kuppuswamy Chetty v. Kusala Syama Rao . | 49 250 
i Ramiah ~ .. | 49 86] 621 | Seetaramiah, In the mutter of ... | 48 341 
558 | Ambalam Ibrahi, In re 47 873 | 622 | Natesa Aiyar v. Sattaya Pillai 51 386 
559 | Subramania Ayyar v. Mulla Veotil 625 | Veeraraghava Aiyangar v. Souri 
Assan Koya 49 204 Aiyangar . |48 68 
566 Harry Meredith v. Abdul Sahib ... | 49 1961 626 | Gurnmurthi Chetti, In re a | 43 988 
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(1918) MADRAS WEEKLY NOTES, rrou.Novenser I0OTH tro DECEMBER 
779 | Venkataramier v. Gopalan .. | #9 48] 870 | Crown Prosecutor v., Bhagavathi.. | 48B 337 
786 | Subbaroya Chetti v. Subramaniya 874 | Subramania Aiyar v. Kuppusami 
ie lyer 48 833 Iyer 109. 
792 Subbalaksh mi Ammal v. Ramanu- pa 877 | Lakshumanan Chetty v. Sada- = 
jam Chetty 48. 298 yappa Chetty 48 179 
794 | Katha Pillai v. Kanokasundaram 880 | Rani Parbati Kunwar v. Dequty i 
Pillai 45 423 Commissiouer bf Kheri | 4&7 394 
796 | Ramasami Naidu v. Muthueamia 885 | Narayan Ganesh Ghatate v. Bali- 
Pillai 48 756 ram 48 141 
806 | Seshi Ammal v. ‘Vairavani Chet- 886 | Kadir Moidéon Sahib v. Sayyed’ 
tiar . | 47 958 ‘| Abubakkar Sahib 50 518 
809 | Singa Raja v. Pethu Raja .. | 48 196 | &87 | Anuntha Bhatta v. Manimamale 
811 | Meenakshisundara Mudeliar v. |- 7 Anantha Bhatta 48 705 
Rathnasami Pillai a | 49 291 | 888 Krishnaswamy Iyer v, Seethalak- 
824 Arunachellam Pillal v. Ponnu- shmi Ammal 49 9968 - 
swami Pillai n. | 48 878 {| 892 | Ganesa Fyer v. Amirthasami 
627 Raghavalu Naicker v. Singaram .. 45 517 Odayar 44 605 \ 
830 | Maharaja of Jeypore v. Dugeraja 896 | Bhashyakarlu Naidu vy. Andalam- 
Bahadur Garu 45 729 mal 49 395 
$31 | Thakur Rajendra Bahadur Singh : 898 | Vedavyasa Iyer v. Madari Hindu 
v Rani Ragbubans Kunwar .., | 48 218 |. Labba Nidhi & Co , Ltd. „|49 36 
840 | Abdul Rahim Mahomed Narma 902 | Narayana Row v. Venkayya 49 466 
v, Municipal Commissioner of 806 Krishnasami Panikondar v, Rama- 
Bombay » | 48 63 sami Chetty « | 43 493 
842 | Gaspari Louis v. Gonsalves... 47 941] 908 | Gaddam Ponchaln Reddi, In re ... | 48B 890 
844 | Mangayya v. Venkataramana- 913 | Lanka Lakshmanna v. Lanka 
murbthy R ae 48 132 Vardhanamma , 49 £38 
816 | Venkatachariar Vv. Narasimma 917 | Mangeshwar.Naraina Rao v. Shiva 
Iyengar a | 48 301 Rao 49 193 
847 | Sitaramiah, In re, a | 48 341} 922 | Rajah Rama Rao v. meer of 
849 | Pyrappa v. Syama Rao 49 250 Pittapur AT 354 
863 | Muniappa Chettiar v. Vellachamy E 926 | Varadarajulu Naidu, In re 49 602 
Hannadi wa |49 278 | 928 | Mahboob Bi v. Sherifa Bi 49 373 
856 | Kandasami Pillai v, Emperor ... 149 3161] 929 Bhimanagowd Eswarngowd v, 
859 | Aduŝumilli Suryanarayana v. | ; Nagapga a | 49-139 
Achutta Pothanna .. | 49 59I 
14 NAGPUR LAW.REPORTS, ror November-Drcemper, 1918, 
` 165 | Narain Ganesh Ghatate v. Bali- 184 | Deochand v. Binjraj 48 368 
ram ... | 48 141 | 188) Seth Narayandas v. Krishnarao . we | 43 970 
176 | Pandu v. Sital Prasad .. | 48 185 | 190 | Dipchand v. Emperor „. | 4&8 348 
181 | Gaurishankar Balmukund v. 192 | Salam v, Emperor 43 111 
Chinnumiya | 48 312 
21 OUDH CASES, From OCTOBER to Decemper, 1918. 
995 | Lallu v. Fazl Haq 49 43829 | Mohammad Tagi v. Sakina Begam | 49 511 ` 
298 | Har Bahadur Lal v, Chand Raj 334 ; Bodhi Ram v. Menda 49 514 
Bahadur 48 400 | 336 | Hyder Mehdi v. Badshah Khanam | 49 520 
307 | Ram Khelawan v. Jaskaran ...|49 54] 341 |,Kalka v. Mathura Das “| 50 220 
309 | Baij Nath v. Kayastha Patshala... | 49 6561 346 | Shankar Singh v. Kalko Bakhsh 
312 | Lachhman Prasad v. Baldeo Singh 39 545 
Prasad 48 396] 360 | Gajraj Kunwar v. Indrapal Kun- 
317 | Mahabir Prasad v. Chhote Singh... 49 39 war 49 406 
321 | Dalpat Singh v. Amarpal Singh... | 49 58| 374 | Brijraj Kuar v, Mahadeo Bakhsh : ; 
324 | Jalpa Din v. Kalka Bakhsh Singh 49 6i Singh 50 249 
327 | Pran Kunwar v, Shankar Bakhsh 400 | Mohammad Yusuf vy, Lachhmi 
Singh we | 49 509 Narain a 50 157 
Sa Se SS yo pea 


= 
` \ 
~ 


Vol. XLVIII] CONSOLIDATED COMPARATIVE TABLE. vii 
5 OUDH LAW JOURNAL, ror Novexser-December, 1918. 


A A gamane ara Anaa — 














—_ 


625 | Lachhman Prasad y. Baldeo 691 | Jai Narain v, Rai Bajrang Bahadur 

Prasad Y 396 Singh a | 48 914 
629 | Ramman Lal v. Ram Gopal 1, &T 987| 695 | Prag Datt v. Kanhaiya Lal «+ | 4B 9158 
639 Durga Prasad v. Ram Charan ...! 48 4171 698 | Sheoraj Bahadur Singh v. Gajadhar 
642 | Ram Harakh v. Bhaiya Ambika Singh | 48 922 


8 4:0] 701 | Ikbal Narain v. Rajendra Narain | 48 
46 386] 741 | Dianat v. Ram Chandar Bakhsh | ao 


; Datt Ram ‘as 
647 | Parmeshar Din v. Debi Prasad . 
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655 | Har Bahadur Lal v. Chand Raj `> Singh „49 46 
‘| Bahadur 48 400| 745 | Mangal v. Rani Indar Kuar  ... ; 43 1007 
€63 | Sheoraja v. Debi Din | 4B 635] 747 F Kali Prasad v. Ram Ratan «i49 AY 
665 | Anant Singh v. Kalka Singh 48 526} 752 | Mangal v. Rani Indar Kuar TAB 7 
667 Mahraj Lal Bihari v. kaa Ka AN 764 | Kala Kankar Estate v.. Kishan 
nisa 48 538 Dayal | 49 x6 
670 | Partab Singh v. Balwant Singh ... {| 48 550 766 Sheoraja v. Jagan | 49 38 
676 | Suraj Narain v. Iqbal Narain ...| 48 643] 768 | Meharban Singh v. Raghunath 
687 | Achhaibar Singh v. Jang Bahadur | Singh 149 us 
Singh „| 48 901 | | 


(1918) PATNA CASES, ror NOVEMBER. DECEMEER, 1918, 


323 | Bishendayal Singh v. Jaiseri 349 . Sarada Brosad Tej v, Triguna 








Kuer vsi 746 | Charan Roy a | 46 117 
328 | Mahabir Prasad v. Siri Naga 46 27} 852: Sheikh Abdul Sattar v. Em- 
833 | Gobind Das Khandewal v. Nr. W. |. peror 48 894 
E Durham Waite .. | 38 451] 353 | Syed Muhammad Amirul Hasan : 
337 | Braja. Bhusan Trigunait v. Sris, v. Wazir Bibi 48 7667 
i Chandra Tewari „| 4&7 W9} 357 | Sheo Saran Ram v. Basdeo Prosad 
348 | Mahabharat Dutta v. Surja Kanta | Sahu 47 798 
De , +45 589] 359 | Sunder Buksh Singh v. Emperor | 48 163 
347 | Maharani Janki Kuor v. Kaukur 366 | Sheo Ghulam Sahu v. Khevali 
Dusadh | 4B 9801 Thakur _ 49 164 
3 PATNA LAW JOURNAL, ror Norexrser- December, 1918, 
à m yt = 
665  Mahangu Singh v., Emperor .. ` 46 416 7 €26 | Khidir Bux v. Emperor we | 49 171 
568 | Ramcharitra Singh v. Emperor... : 45 272 | 6'9 | Sheobaran Mahto v. Bhogea ...| 46 884 
571 | Dhaninder Das v. Bakhshi , 641 | Paltu Singh v, Emperor 48 677 
- Harihar Prasad Singh ' m AB 129} 645 | Sheikh Maula Bux v, Raghubar 
573 | Agabeg v. Sundari | 48 133 Ganjhu 48 560 
516 |l Eailarpati Choudhury v. Munesh- 648 Thakur Debendro Nath Sah Deo 
war Choudhury | 43` 965 v. Deo Nandan Singh -~ 48 613 
579 | Panchratan Koeri v. Ram Sahay 649 | Karimulla Shah v. Mirza Muham. 
Singh 43 969 : mad Raza .. | 48 608 
580 Jaggarnath Pershad v. Chitra- | 651 | Mahendra Ram v. Singi Lal ... 48 197 
gupta Narain Singh +> ° ws 48 141] 653 Sunder Buksh Singh v, Em- 
581 | Shoonandan Prasad Singh v. ' peror a | 48 163 
Emperor ..' 46 977.| 663 | Umashankar Prasad Parasari v. : 
630 | Bisheshar Ahir v. Brijra Missir... | 44 406 Nageswari Koer . | 48 625 
682.! Mahomed Zamiruddin v. Em- | A 1 
peror n | EI 274 a 
2 '5 PATNA LAW WEEKLY, ror Novemper-Decemser, 1915, 
| 263 | Ramji Prasad Sahu, v. Mohammad 809 | Dulhin Lachanbati Koeri v. Bodh- j i 
yo Anwar Ali Khan 43 377 ~nath Tewari | TE 43 449 
267 | Sri Rajah Rama Rao v. Rajah of h 811 | Kulwant Sahai v. Babu Ram : 
Pittapur 47 354 ` Tewari i 43 941 
276 Jmambandi v. Sheikh Haji Mut- 316 | Rameswar Lal Bhagat v. Raj | j 
` saddi 47 513 Kumar Girwar Prasad Singh... | 45 888 
294 | Lala Kanhai Lal v, Lala Brij 324 | Sheonandan Prasad Singh v. Em. ` ' 
Lal 47 297 .| peror a KAG 977 
302 | Rani Parvati Kumar v. Deputy i , 


Commissioner of Kheri we | &7 394 : i 
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19 PUNJAB LAW REPORTER, FROM Ocroper 2131 TO Nomim: aa a 

















No, 
Mola v, Shah Baz ha Not 98 | Kapur Singh vy. Emperor aa 50 481 
j reportable. 99 | Hayat v. Gullan „| &Z 93L 
Dhanna v., Wazir ` Not 100 | Labhu Ram v. Nand Ram | 4T 875 
reportable,| 101 | Jawahir Singh v, Spinning and 
Daulat Ram v. Emperor si 9 774 i Weaving Mills Coy. Ltd, Shah- 
Ahad Shah v. Emperor ; 45 150 dara 4:7 1003 
Crown v. Chet Singh 50 492 102! Kishen Narain v, Pala Mal .. 47 937 
53 PUNJAB RECORD, ror Novemper-DecemsBer, 1918. 
Civil. No, 
Aziz Khan v. Duni Chand _ ...| 48 933 | 118 | Shiv Ram Das v. Bhag Devi ... | 48 8388 
Ram Sukh Das v. Ghulam Mu- ~ | 119| Barkhurdar v. Chhatta Mal... | 4B 798 
hammad o | 46 495 | 120 | Thakur v. Ram Singh . a |. 48 793 
Ghulam v. Jowala Singh 48 363 | 121| Bhola Devi v. Mohkam Chand ... | 48 784 
Gul Muhammad v. Sabz Ali Khan | 49 275 | 122 | Munshi Ram v. Maya 48 846 
Faiz Bakhsh v. Niamat Khan. ... | 48 365 | 123 | Budhi Prakash v. Chander Bhan... | 48 813 
Gopi Chand v, Malan a | 48 873 | 124 | Balla Mal v. Ahad Shah . | 48. 1 
Aziz-ud-din v. Bhag Mal a (46 234 125 | Ishar v. Sundar a | 48 808 
Kapura v. Shankar Das 48 306 Criminal, 
Waryam Singh v. Harnam Singh 48 379 30 Bamsan y. Emperor | 48 492 
Jiwan Das v. Piran Ditta a | 4B 384 |7 31 | Balwant Singh v. Emperor | 48 865 
Uttam Chand v. Janji Ram  ... f 48 390] 32 | Emperor v. Ralla Singh .. | 483 486 
Charta Ram v. Sajan Mal . | 48 395 33 | Dewa Singh v. Emperor „ (48 832 
Hira Singh v. Ghulam Qadir ... | 48 399 34 | Crown v. Muhammad Shah » | 48 877 
Lekhu v, Hanwanta iad an 418 | 85 | Crown v. Harnam Singh |... | 48 887 
Seth Rustomji v. Emperor ae . 261 86 | Sikandar v, Emperor w | 48 E83 
Beli Ram v. Umar Bakhsh na | 48 723 ` Revenue. | g 
Rattan Devi v. Muno sn 14B 776 6 | Kirpa v. Nasib Singh aa | 48 788 
13 PUNJAB WEEKLY REPORTER, ror Novemper-Decemser, 1918. 
Civil, - No: : 
Umar Bakhsh v. Secretary of State p 46 906} 170 | Jawahir Singh v. Spinning and 
Sughru Mal Harcharan Das’ Vv. : Weaving Mills Co., Ltd., Shah- i 
Sham Lal ttt 46 777 4 dara ats 4.7 1005 
Parman v. Ghanthu a | 46 811 | 171, Ata Ullah Khan v, Umar Din ... | #7 594 
Ganga Sahai v. Babu Lal a | 46 589 | 172: Hayat v. Gullan „| 47 981 
Nanak v. Bhagwan Singh | 4&7 38] 178 Gopi Das v. Lal Das we | 47 988 
Ratna v. Harnam Singh - 47 12] 174° Ganesha Ram v. Panju Singh ... | &7 977 
Sikandar Shah v, Ghulam Nabi 175 |. Qyam-ud-din v. Delhi Flour Mills 
Shah 47 7} ' Co Ltd., Delhi „| 47 992 
Jiwan Lal v. Behari Lal „| 45 68] 176 | Lekhu v, Hanwanta a | 48 418 
Hussain Bakbsh v. Pala Singh ... | 47. 189| 177 | Kania Lal v. Narain Singh a | 50 299 
‘Behari Lal v. Khan Chand | 47 171| 178 , Jumma Ram v. Soni Bai a. | SO 868 
Bridges and Co, v. Shamas Din 179 | Ghulam v, Jowala Singh | 48 363 
-and Co, l a | #7 4227 180 | Lala Balla Mal v, Ahad Shah... | 48 1 
Kaman v. Umra .. | &7 411| 181 Ram Peara v. Rup Lal a | 48 102 
Ghulam Haidar v. Bhagan ... | 47 415 | 182 | Bajid v. Satto 48 231 
Lehna Singh v. Bhagat Singh ...| 47 3859] 183; Muhammad Bakhsh v. Nawazish 
Ghulam Dastgir v. Teja Singh ... | #7 367 | Ali ; . | 48 73 
Tani v. Tara Ohand .. | #7 378| 184; Diwan Chand v. Parbati . | 48 
Mangia Ram v. Ganesh Das ... | 47 851 | 185 | Sher Singh v. Pem Raj 
Shib Lal v. Sham Das * 47 353 : Criminal, 
Muhammad Mir v. Faizul Hassan | 4&7 418[ 33 | Khuda Bakhsh v, Emperor 
Rajeda v. Ghulla o: [4&7 508] 84; Jia Lal vy. Phogo Mal 
Aziz Khan v. Duni Chand „ | 48 933 35 | Bahadur Singh v. Emperor 
Dalipa v. Labhu Ram a | &7 592] 86; Suraj Bhan v, Emperor 
Kishen Narain v. Pala Mal ws | &7 937 | 37 | Sohan Singh v. Emperor 
Tharya Ram v. Popat Ram | FZ 997] 38 | Ganpat v. Emperor 
Hargopal v. Harish Chandar ... 47 696 39 | Crown vi, Jagat Ram 


40 | Labhu Ram X., Nand Ram 
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' 12 SIND LAW REPORTER, Pants II, ILI & IV, 1918-19, 
o Fage, ka. Page. 
TTNG 665 | Messrs, Lyon Lord and Co. Ltd, v. 90. | Jankibai v. Shivram Babaji ... | 48 978 
.'| -Firm of Ohapsi Umersi 135 93 | Firm of Vishinji Gordhandas & Co. 
69 | Seth Vishendas Fathhcand v. v. Firm of Jasraj Girdharilal ... | 50 146 
-Nagji Devchand 49 1601 104 | Mir Abdul Hussein Khan v, Bibi 
_ 61| Messrs. Louis . Dreyfus & Co. v Sona Dero 43 308 
_ Jan Mahomed 49 421| 116 | Metharam v. Rewachand i. | 44 269 
70 | Firm of Kooverbhan Sukhanand v. 129~| Dunbar v. Holland SOOT Trad- 
= Firm of Madandas Siroomal ... | 49 193 ing Co, 50 165 
73 | Rahim Basrio v, Wali Mahomed < 140 | Navalmal v. Mangaldas 50 37 
Lutifali 49 394] 142 | Messrs. Louis Dreyfus & Co. y. 
76 | Crown v, Sumar 48 .980 Messrs. Chimandas Vishindas f 
. 18 | Firm of Khushiram v. Firm of AP and Co. 50 194 
Messrs. Ralli Brothers | AQ 449 | 144 | Alibhoy Ibrahimji v, Dowlatram 
87 | Crown v. Nadar , 48 986 Valabdas e 50 41 
- 89, | Lt. Dan Burchell v. Ivy Winifred 
ki Burchell — a | 49 203 l 
' 19 CRIMINAL LAW JOURNAL ror DECEMBER, 1918. 
949 Babu Ram v, Emperor 47 801 975 Labhu Ram v. Nand Ram 47 875 
951 | Chandra Nath Mukerjec , v. Em. 976 | Abdul Wazed v. Emperor aa | &7 876 
peror 47 803 |“ 977 | Sankara Kylasa Mudaliar v. Ku- 
953 | Emperor v, Gulab wv» | 4&7 805 thalinga Mudaliar va | HL 877 
` 965 | Emperor, v. Ramlo ~.. | &7 ‘807 | 979 | Madan- Gopal Deokaran v. Secre- 
" 958 | Raghünath v. Emperor „| 47 810 tary, Municipal Committee, Nag- 
959 Emperor y. Kabili Katoni wet 47 81 pur | 47 879 
960 | Kutti Chami Moothan v. Rama |. 981 | Public Prosecutor v, Settigiri Na- 
Pattar 47 8121, rayana Reddi 48 161 
/ 961] Jalaluddin Peshawari v. Emperor 47 813| 981 | Ram Anuj v. Emperor 48 161 
963 | Sheo Sampat Pande v. Emperor... SA 815 | 983°| Sunder Buksh Singh v, Emperor... 48 163 
- 965 ! Public Prosecutor v, Maddila’. “ | 987 | Emperor v. Jagat Ram | 48 167 
- i Mutayalu ua 447 56651 995 | Badrul Hasan v. Chamela | 4B 175 
966 | Po Nyein v. Ma Shwe Kin 47 866| 997 | Crown Prosecutor v. Bhagavathi... | 48 337 - 
i 967 | Karim-ud-Din v, Emperor ' 47 867 Í 3000 | Mousi Laiv. Emperor 48 340 
968 | Gahar Mahammed Sarkar v. Pitam- 5 JOOL | Seetaramiah, In the matter of... | 48 34l 
bar Das 41 568 1 1002 | Lachman Rem v, Dhiru Dusudh... | 48 342 - 
- 970 | Emperor v. Nga Po"Kyan = ... 147 870 | 1002 | Gnanakanuu v, Veeravagu ws) 48 842 
971 | Mohesh Chandra v. Emperor |... | &7 871 į 1003 | Dipchand v, Emperor ‘ ~ | 48 343 
972 | Emperor v. Jagat Ram .. |&7 872 | 1004 | Mathura v, Emperor 48 344 
973- | “Ambalam Ibrahi v.Emperor ... | #7 873 | 1008 | Babujan Misir v. Sheo Sabay 
974 | Hotchand Atmaram v, Emperor... | 47 874 Chaudhury „| 48 348 
975 | Harnam Sing v. Emperor . | 4% 875 | 1011 | Mirza v. Emperor 48 351 
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i Abdul Hashim v. Kader Barcha 


Abdul Rahim v, Municipal Commisaioner of Bombay. 

Abdul Sattar v. Emperor ia i 

Abdul Suttar v, Secretary, Municipal Committee, 
Nagpur sis 

` Abha Munshi v. Kamu Molla ` “ine 

„Abinash Chandra Sarkar v, Atul Krishna Bose 

Achhaibar Singh v. Jang Bahadur Singh 

Aditya Prasad v. Muhammad Mubarak Ali Shah 

Adwat Prasad v. Radhika Raman Prasad Singh ..., 

Aga Mahammadally Beg v. Chandragiri Venkata- 
, Payy® sas 

Agabeg v. Sundari — ima 

Agent, G. L P, Railway v. Karay Lal Ai 

Ah Foong Chinaman v, Emperor 

Ajodhya Jha v Cox 

Akbar Ali v. Emperor 

Akbar Hussain v. Karm Dad 

Alagappa Chettiar v. Chockalingam Chetty 


Ali Raza v. Sanwal Das 

American Baptist Foreign Mission Society 
Ammalanadhoni Pattabhiramayya 

Anant Singh v, Kalka Singh 

Anantha Bhatta v. Mavinamale Anantha Bhatta 

Aparao Jhaverilar, In re 

Arunachala Chettiar v. Muthu J 

Arunachalam Pillai v..Ponnuswami Pilla 

Askaran Baid v, Bhola Nath É 

Azim Ali v. Emperor 

Aziz Rhan v. Duni Chand e = 


Badagala Jogi Naidu v. Bendalam Papiah Naidu .. 
Badrul Hasan v. Chamela 

Badshah Khanum v. Bishunath Singh 
Bahadur Singh v. Auseri Singh 

Bajid v. Batto 

Baibhaddar Singh v, Sripal Singh 
Balibhadradas v. Mirchilal - 
Balla Mal v. Ahad Shah, 


Balwant Singh v. Emperor 
Bank of Bengal v. Sarat Chandra Mitra : sia 
Banmali yv. Nihal Singh 

Bapu Balajee v. Dhannu 

Barkhurdar v. Chhata Mal \ 
Bashir Ahmed v. Emperor 
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22M LT 478; 42 M 20. ` 
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| M WN 840; “3 C WN 110; 42 B 462 KANA É 


(1918) Pati862; 20 CrLJ 94 
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20CrLJ82 yah 

*Calcutta High Court 

28 C L J 120; 200r L J 38; 230 W N 385 

5 O L J 687 

21 00234 . 
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35 M L J 287 s 
3 P L J573 A 
l4 N L R122 ass 
220 W N 834; 28 C LJ 105; 20 Or L J24 ... 
*Patna High Court ik 
20 Cr LJ 41 
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41 M 904, 35 M L J 2°6: 8 L W 240; 2AMLT 
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‘ PRIVY COUNCIL. 
APPEAL FROM PUNJAB CHISE COURT. 
: ` July 5, 1918. 
Present:—Uord Atkinson, Lord Phillimore and 
Sir John Edge. 
Lala BALLA MAL AND ANOTHER— 
PLAINTIFFS—~APPELLANTS 
versus 
AHAD SHAH AND ANOTHER— DEFENDANTS— 


RESPONDENTS, 

Contract Act (IX of 1872), s. 16—Undue injluence— 
Unconscionable bargain—Expectant heir, bargain with, 
validity of—English equitable rules, applicability of, 
to India—zinterest, compounding of, whether oppressive 
—Initer pretation of Statutes~ Illustrations to Statutes, 
value of, 

Questions as to undue infitence, unconscionable 
bargains and dealings with expectant heirs must 
be decided on the provisions of the Indian Contract 
Act, 1872, as amended by the Indian Contract 
Amendment Act, 1899, and these alone. The 
principles on which English Courts of Equity deal 
with similar questions are entirely inapplicable to 
{India [p. 2, col, 2.] 

Dhantpal Das v. Maneshar Bakhsh Singh, 33 
1. A. 118 at p.127;40.L. J. l; 1 M. L. T. 205; 3 A. L. 
J. 495: 9 O. C. 188; 8 Bom L. R. 491; 10 C. W.N. 
849; 16 M. L. J. 292; 2B A. 570 (P.C.) and 
Sundar Koer` v. Rai Sham Krishen, 341. A, b a5 p, 16; 
17 M. L. J. 43; 11 C. W. N. 249; 9 Bom. L. R. #04; 2 
M. L. T. 75,34 C. 150; 4 A. L, J. 109;5 O. L.J. 106 
(P. C.), followed. 

In noney-lending transactions the mere fact that 
the sum ultimately claimed exceeds enormously 
the amount originally advanced is no ground for 
holding the transaction to be unconscionable. It must 
also appear that there is something unconscionable, 
either in the original dealings orin the subsequent 
stages of the transaction. [p. 3, col. 2.] 

By making short term loans and insisting on 
capitalising the interest immediately it falls due, 
-a@money-lender may pile up compound interest at 
an oppressive and unconscionable rate. But there 
-is nothing inherently wrong or oppressive in his 
securing interest upon interest after the interest 
has been due and unpaid fora considerable time. 

[p. 8, col. 2.] 

The Indian Contract Act throws upon the person 

- dealing with an expectant heir and in a position to 
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dominate the latter’s will the burden of showing 


that he has not used his position to obtain an unfair . 


advantage [p. 7, col. i.i 
Tho illustrations to an Indian Statute are to be 
taken as part of the Statute. [p. 3, col. J.] 


Appeal frum a decree of the Ohief Court of 
the Punjab, dated the 13th January 1914, 
varying a decree of the District Judge, 
Amritsar, dated the 3lst July 1911. 

FACTS appear from the judgment, 

The question in this appeal was whether 
certain loan transactions between plaint- 
ifs and defendant were unconscionable 
bargains within the meaning of section 16 of 
the Indian Contract Act. The trial Judge held 
they were not, and decreed plaintiffs’ claim 
in full: the Chief Court (Reid, C. J., and 
Kensington, J.,) considered they were, and 
modified the deoree by allowing plaintiffs 
only the original prinoipal and eighteen per 
cent. simple interest. Plaintiffs appealed. 

Mr. DeGruyther, K. O. (with him Colonel 
Arthur Grey), forthe Appellants.—The doc. 
trines of the English Courts of Equity are not 
to be considered: Section 16 of the Contract 
Act must be construed by itself. Dhanipal 
Das v. Maneshar Bakhsh Singh {1}, Sundar 
Roer y. Rat-Sham Krishen (2). 


The circumstances under whioh the 
section applies “may be summed up as 
fraud or soercion: there is no proof of 


either here. 

The lower Courts have treated defendant 
as an expectant heir: he was only so in 
the sense in which every Muhammadan is 
an expectant heir, and when these trans- 
actions commenced he‘had no substantial 

(1) 331. A. 118 at p. 127; 4 C. L. 041M. D. T. 
208; 3 A. L. J. 495; 9 O. C. 188;8 Bom. L. R. 491; 10 
C. W. N. 849: 16 M. L. J. 292; 28 A 570 (P. C.). 

(2) 341 A.G atp, 16; 17 M. L. J. 43; 11 C W.N. 
249; 9 Bom. L. R. 804; 2 M. L. T, 75; 34 O. 150; 4 A. 
la ae 109; 5 0. Ti, J. 106 (P. O.). 
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óxpestations. To get relief defendant must 
show that there was undue influence in 
the period 1872—I€97° over which the 
transactions of purchases and borrowing 
extended. There was nothing harsh or 
unsonscionable either in the original 
bargain3 or inanyof the renewals, and one 
at least of these two things must ba shown. 
The renewals were renewals at the old rates 
and at long periods. 

| Reference was made to Nevill y. Snelling 
(3), Beynon v. Cook (4). ] 

Respondents did not appear, = 


JUDGMENT. 

Logro Atkinson.—Thbis is an appeal from 
a judgment and decree of the Chief Court of 
the Panjab, dated the 138th January 1914, 
varying a dearee of the District Judge of 
Amritsar, dated the 31st Jaly 1911, and 
decreeing in part the claim of the’ present 
appellants. 

The plaintiff Balla Mal is the father 
of the plaintiff [bhar Das. They carry 
on the business of sellers of gold lase in 
the city of Amritsar, and are in addition 
money lenders. They are members of a joint 
Hindu family. 

The deceased defendant was a Muham- 
madan. He was horn in the year 1863, and 
was, therefore, in the year 1892, 29 years 
of age. At the latter date he hid been 
employed for six years as permanent 
copying olerk in the office of the Divisional 
Judge of Amritsar at a salary of Rs. 40 
per mensem, The defendant’s father was 
head man of the Kunjar or prostitute 
caste, 

The action out of which this appeal 
arises was brought by the plaintiffs upon 
-oertain promissory notes admittedly drawn 
up and executed by the deceased defendant 
to resover the sum of Rs. 61,800 alleged 
to be due for principal, and Rs, 40,469 3.0 
alleged to bə due for interest atthe rate 
of Rs, 30 per cent. per annum, accord. 
ing to the tenor of these notes, The 
plaint, which was filed on the z5th April 
1909, set forth the particulars of the 
several notes sued upon, which it is not 
disputed were respectively presented to the 
deceased defendant at maturity and payment 
demanded without effect, 


(3) (1850) 15 Ch. D. 679; 49 L. J. Ch. 177; 43 L. T, 
244, 29 W. R. 375. 


(4) (1875) 10 Ch, 389; 32 L. T, 353; 23 W.R, 631, 
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The deceased. defendant on! the 15th 
May 1909 filed a written statement 
admitting the -exesution of the several 
promissory nctes sued upon, but alleging — 

1. That he did not receive any consider- 
ation for the making of them; 

2, That the notes sued upon and all 
promissory notes and acknowledgment made 
or given by him leading up to the making 
of the former were precured from him 
-by the exercise by the plaintiffs of 
undue influence upon him; and 

3. That the whole transaction of which 
the promissory notes sued upon were the 
outcome was an unconscionable bargain made 
with him as an expectant heir, and, therefore, 
liable to cancellation. 

It has been decided by this Board in 
two oases, namely, Dhanipal Das v. 
Maneshar Bakhsh- Singh (1) and 
Sundar Koer v. Rat Sham Krishen (2), that 
questions such as those raised by this 
written statement must be desided on the 
provisions of the Indian Contract Act of 
1872, as amended by the Indian Contract 
Amendment Ast of 1829, and on those 
alone. The prinsiples upon which English 
Courts of Equity deal with similar questions. 
are, therefore, entirely inapplicable. 

The 16th section of the Contrast Act of 
1872, as amended by the later Act, runs as 
follows :— 

“I A contrast is said to be induced 
by undue influence where the relations 
subsisting between the parties are such 
that one of the parties is in a position 
to dominate the will of the other and 
uses that position to obtain an unfair advant- 
age over the other. 

2. In particular and without prejudice 
to the generality of the foregoing prinsiple, 
a person is deemed to be ina position to 
dominate the will of another :— 


“(a) Where he holds a real or apparent 
authority over the other, or where 
he stands ina fiduciary relation to 
the other; or 

“(b) Where he makes a contract with 
a person whose mental capasity is 
temporarily or permanently affected 
by reason of age, illness, or mental 
or bodily distress. 


“2 Where a person who is in a 
position to dominate the will of another 
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enters into a contract with him, and the 
transaction appears, on the face of it or on the 
evidence adduced, to be unconscionable, the 
burden ‘of proving that such contract was not 
induced by undue influence shall lie upon 
the person in a position to dominate the 
“will of the other.” 

Four illustrations are given. These are 
to be taken as part of the Statute. Two 
of them, namely, (c) and (d), appear to 
bs applicable to the present case, (c) pro- 
vides if “A, . being in debt to B, the 
money: ender of his village, contracts a 
fresh loan on terms which appear to be 
unconscionable. It lies on B to prova that 
the contract was not induced by undue 
influence.” (d) Provides that if “A applies to 
a banker for a loan at a time when 
there is stringency in the money market. 
The banker declines to make the loan 
_except af...high rate of interest, A agsepts 
the loan on these terms. This is a trans- 
~astion, in the ordinary coarse of business, 
and the. contract is not induced by un- 
doe inflaence.”’ Now both Courts hare 
heild that the averment inthe plaint 
that the deceased defendant did not receive 
any consideration for the making of the 
notes sued on was untrue, and that oon- 
sideration in fast amounting -to the sum 
of Rs. 4,471-5-9 was received by him 
for the making of them, The deceased 
defendant himself deposed that about Rs. 3,000 
of this sum represented money actually 
advanced to him by the plaintiffs, 


The balance was proved to be the price 
of goods, such as gold lace, by the plaint- 
iffs actually sold to him, or of clothing 
by them actually prosured for him. 


The District Jadge, in delivering his 
judgment, most truly remarked that one 
“sannot avoid being struck by the fact 
that an original principal of Rs. 4,471-5.9 
had expanded to a principal sum of 
no less than Rs, 61,800 .. . and 
that such a result certainly impressed one 
at rst sight as distinstly harsh and un- 
conscionable.” “But? (he continuas) “I 
doubt whether— `’ 
“on examination it can be held really to be 
so, for what we have to look at, primarily 
at any rate, are the circumstances existing 
at the time of the original dealings, and not 
the ultimate result of these dealings, unless 
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the intermediate stages whereby that ultimate 
result bas been arrived at have them- 
selves been harsh or unconscionable. 
In other words, the-mere fact that the 
principal sum now claimed excseds enor- 
mously the amount originally advanced 
will be no ground for holding the trans- 
action unconscionable. It must also appear 
that there was something unconscionable 
either in the original dealings or in the 


‘subsequent stages of the transaction.”—See 


Ganga Baksh v, Jagat Bahudur Singh (5), 
and he then proseeds to examine the 


“original dealings between the parties. 


The learned: Judge has, in their Lord- 
ships’ view, in this passage laid down 
the true principle upon which this extreme 
augmentation of the deceased defendant’s 
indebtedness should be regarded and dealt 
with, It is not enough—indeed, itis mislead- 
ing—to look at the result alone. 

This is, in their Lordships’ view, the 
error into which the Chief Court have, 
to some degree apparently, fallen. A bor- 
rower who obtains a loan secured’ by a 
promissory note on quite reasonable terms, 
by. neglecting to pay the noteat maturity, 
further neglecting fo pay the acorning 
interest for the several years following, 
and then giving a renewal note for the 
original debt plus the capitalised interest, 
could produce a result which might at 
first sight appear oppressive, and yet thera 
would be nothing harsh or unconscionable 
in the.creditor’s demand, since the added 
interest only accumulated while he forebore 
to enforse the payment of the sums from time 
to time due to him. 

On the other hand, it would be quite 
possible for a money-lender, by making 
loans for short periods on apparently fair 
terms, and then insisting on capitalising 
the interest immediately on its becoming 
payable, to pile-up compound interest on 
the initial debt af such a rate as would 
make the result after a few years most 
oppressive and unconscionable. But there 
is nothing inherently wrong or oppressive 
in & lender’s securing for himself com- 
pound interest after the borrower has for 
a considerable time neglected to pay the 
debt he owes or the interest accruing due 


(5) 28 ©. 15 22,1. A. 153; 6 Sar, P.C. J, 643;12 
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upon it whioh he has contracted to pay. 
The borrower cannot acquire merit simply 
-by breaking his contract. Bankers are, in 
fact, in this country in the habit, in the 
ordinary course of their business, of capita- 
lising the interest accruing on overdrawn 
ourrenb accounts every six months, as 
long as a debit balance against the customer 
remains due, [ Yourell y. Hibernian Bank, 
Limited (6)}. 

The District Judge examined exhaustively 
and with the greatest caré all the dealings 
which took place between the plaintiffs 
and the deceased defendant from their 
initiation in the year 1592 down to the 
making of the notes sued upon, trasing 
backwards from the latter to their firat 
beginnings. And at the end of his judg- 
ment will be found under his hand a 
genealogical tres, as it were, of these 
several groups of hundzs. The Chief Court 
did not suggest that there was any inaccuracy 
in the dates 4nd figures so set out. It 
differed merely as to the conclusions to be 
drawn from them. The first transaction 
between the parties took place on the 1&th 
November 1892. On that day the deceased 
defendant purchased on credit in the shop of 
Balla Mal, from the Munib in charge, lace at 
the price of Rs. 252-10 % The details of 
this purchase have been entered in the 
plaintiffs’ books by the deceased defendant, 
and by the latter signed. On the 29th 
of the same mouth he purchased from the 
plaintiffs goods of various character at the 
price of Rs. 627-15-0, which together with 
the earlier purchase brought his indebted- 
ness to the plaintiffs up to the sum of 
Rs. 880-9-9, 

As on the previous occasion the parti- 
oulars of=this transaction were entered by 
the purchaser in tbe appellants’ books 
and the entries duly signed by him. 
From “the 3rd to the 27th December 
1892 the deceased defendant purchased 
in the like manner from the plaintiffs 
slothes and other articles, raising his 
indebtedness to them to the sum of 
Rs. 1,653-14-8, This acconnt is signed 
by him on the 28th January 1893, No 
interest whatever ~appears up to this 
to have been charged upon it. On the 
30th January, two days after the correctness 


WW) (1918) A. C. 372; 87 Ld. D. CL 
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of the account was thus acknowledged, two 
bonds were executed by the deceased de- 
fendant in favour of Lala Balla Mal, 
The first for a sum of Rs, J,753-14-5, 
due under a baht account 

in the deceased’s handwriting on 
Nos. 215 to 281, commensing from 
the 18th November 1892 to the 28th 
January 1893, the deceased agreeing to 
pay this sum on the lst August following 
with interest at the rate of Rs,-2 per 
sent. (per mensem presumably), and in 
default of payment on that date interest to be 
charged at Rs. 2-8-0 por mensem, t.e., Rs. 80 
per cent, per annum. ; 

The second bond contained a recital that 
the obligor had received from Lala Balla 
Mal Rs. 450 in cash and also a clause 
agreeing to pay this money with interest 
at the rate of Rs. 2-8-0 per cent, (per 
mensem presumably) on the lst September 
then following. The bord then sets forth 
the fact that he had on that day executed 
another bond for Rs. 1,753°14-3, and pro- 
vides that on the deceased’s default in 
paying both bonds the creditor was authoris- 
ed to recover in any way he liked the 
entire money due’ with interest from the 
obligor’s personal property. In the plaintiffs’ 
books, under date the 30th January 1892, 
appear two entries signed by deceased de- 
fendant setting forth accurately these two 
transactions. 

There is not a particle of evidence in 
the case to show that the plaintiffs ever 
made any threat to or put any pressure 
upon the deceased defendant to induce 
him to execute these securities or either of. 
them. 

The deceased defendant himself never so 
stated, and Balla Mal, who was examined 
as è witness on his opponent’s behalf, 
stated that he never made any complaint 
to the father of Nasir-ud-Din; that the 
latter was in debt to him and had omitted 
to pay; that he, the witness, lcoked upon 
Nasir ud-Din as an honourable man; that 
the things the latter bought in his shops 
were for WNasir-ud-Din’s family purposes, 
as was also the cash he borrowed; that he, 
the witness, never practised any fraud or 
undue influence upon the deceased defend- 
ant; that every time the latter exeauted 
a hundi he: was in the habit of going 
through the accounts carofully; that all 


entered 
leaves 
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the hundis were in the decsased’s own 
handwriting; and that whenever a kundi 


was renewed Nasir-ud-Din used to note on 
the back of the old one the fact of renewal, 
‘etc. The deceased defendant relied much 
in this action on his own dissloute and 
licentious habits, which were probably 
. exaggerated to suit the case; but if this 
evidence of the plaintiff be true, and it 
is practically unsontradicted, he was one 
of the most careful, accurate, and business- 
like drunkards and debaushees that could 
be well imagined. The principal plaintiff 
frankly admitted that ke refrained from 


ment of the hundis given him from time to 
time by the latter in order that his interest, 
might accumulate. If the deceased was 
solvent, or nearly solvent, and the payment of 
his debt was at all secure, if was a good 
investment of the plaintiffs’ capital. There 
‘does not to their Lordships appear to have 
been anything rapacious or exacting in 
the plaintiff's procuring the execution of 
“these bonds on the 30th January: 1893 
to secure the re-peyment of his shop debt 
‘and the sum of Rs. 450 money .advanc- 
ed, unless it is to be found in the rate 
of interesi charged, Rs. 30 per cent. per an- 
num, Rs. 23 per. mensem. Well, the 
interest. allowed by the Chief Court in 
the decree is Rs. 1€ per cent. per annum, 
Rs. lý per mensem. It only exceeds 
that rate by Re. 1° per mensem;~Rs. 2 
per mensem is by no means an unusual 
rate, of interest in cases “from India 
coming before this Board. And their 
Lordships think that Mr. DeGruyther 
was, fully justified in contending that if 
a suit had been brought immediately or 
some months after the 80th January 
1893 to have these- bonds of that date 
set aside on any of the grounds mentioned 
in the above-mentioned written statement it 
would have failed. 

Now, as appears from the table at the 
énd of the judgment of the District Jadge 
and. from the documents in the case, 
neither the principal nor interest secured by 
these bonds was ever paid; but on the 23rd 
May 1896, two years and nine months after 
the day by it named for payment; the Ist 
August 1893, the arrears of interest then 
due were capitalised, and ‘a new bond as 
of that date for the sum of Rs, 362-9-2, bear- 
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: pressing the deceased defendant for pay-, affords a fair illustration 


at 


ing interest at the same rate, was executed 
by the deceased. 

Similarly nothing was paid on foot of 
either the principal or interest secured 
by the second bond of the 30th January 
1893 till the 3lst July 1896. Two years 
and ten months after the day named for 
payment the interest then due, amounting 
to Rs. 472-8-0, was capitalised, added to 
the principal, and a new bond executed by 
Nasir-ud-Din to the prinaipal debt, Rs 450 


and interest, making together Rs. 922-8.0, 
bearing interest at the same rate, 
Rs, 2-8-0 per cent. per mensem. This 


of the man- 
ner in which interest was capitalised and 
the debt augmented. The District Judge 
has found that taking the various groups 
of hundisas he has grouped them, that 
after the initial hundi’ for Rs. 1,000, . 
dated the 24th January 1897, due on a 
book account then, firat renewal was not 
given till the 3rd May 1:00, three and 
a quarter years, and the second renewal 
now in suit was not given till the 7th 
October 1904, nearly four and a half years 
after its _ predecessor became due, when no 
doubt the overdue interest was capitalised. 
The correctness of the table framed by 
the District Judge cannot be questioned. 
The documents in the case establish ita 
correctness. It clearly shows that, so far 
from hundis being renewed with undue 
fréquency, ‘they were frequently aHowed 
to remain overdue for periods of from 
two and a half to four and a half years, 
before a renewal was ‘taken and the over- 
due interest capitalised. In some instances 
the period of limitation of suits on hundis 
was allowed to ran out before any renewal 
was given, the debtor being thus in a 
position, if disposed, to refuse to renew. The 
District Judge having regard to these facts 
found that the, numerous transactions, which 
tobk plase between the plaintiff and the deseas» 


“ed defendant, inclading the making of the 


notes sued on, were not on the face of them 
unconscionable contracts within the meaning 
of section 16, snb-section (3), of the Indian. 
Contract Act of 1872 as amended: Their 
Lordships concur with the learned District 
Judge in that conclusion, In their opinion 
neither the rate of interest reserved, Rs. 30 
per cent. per annum, nor the sartei sanoo 
of overdue interest at intervals 80 lengthy 
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as those proved by the dates of the securities 
themselves, nor the two combined, are suffi- 
sient to lead to a contrary sencolusion. 

They also concur with the learned 
District Judge in the second sonoalasion at 
which he has arrived, namely, that the 
evidence does not establish that these 
contracts were of an unconscionable character. 
The deceased defendant was undoubtedly 
a spendthrift of depraved and licentious 
habits. He undoubtedly became heavily 
indebted to several creditors during the 
years sovered by the transactions dealt 
with in this appeal. It was legitimate to 
prove these facts in order to establish 


‘that he was a person of weak and debauched ` 


character, unable to resist the pressure of 
creditors if applied, or to resist the tempta- 
tion to borrow meney recklessly to gratify 
his lusts: but it was wholly illegitimate to 
give any evidence as to the terms on whish 
he sticceeded in compromising with creditors 
other than the plaintiffs. From what ap- 
pears, it may well have been that these 
other creditors were rather tricked into 
making easy settlements by their belief in 
the - representations made that the father 
of the decased was-either a less wealthy 
man than, in fact, he was, 
' had disposed of hia property, as he was 
entitled to do, by gift inter vives. The plaint- 
iff, Balla Maj, heard that the defendant's 
father bad done this, but he considered that 
it was a mere fictitious thing, done to defraud 
creditors, and paid noattention to it. 

It has already been pointed ont that there 
. is no evidence..whatever that the plaintiffs 
ever sought, by threat or otherwise, to 
induce or scerce the deceased defendant to 
give them any of the securities which he 
actually gave. Nor is there any satisfactory 
proof that, though the deceased defendant 
may have ‘been extravagant and have spent 
more than he should hav3 done, he was 
in necessitous sircumstances when he oom- 
menced dealing with the plaintiff Balla 
‘Mal, or that he was in pecuniary distress 
in consequence of the importunities or 
pressure of oreditors, or that it was to 
- meet the claims of such creditors he borrowed 
| money or bought goods on- credit from 
the plaintiff. On the contrary, it would 
rather appear from the deceased defendant’s 
own evidence that he borrowed this money 
.from, apd ingurred these debts ito, “the 
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plaintiff in order to pròcure the means of feed- 
ing his own Vices. 

The learned District Judge acsordingly 
held that, evenon the assumption that the 
p:aintiff Balla Mal was in a position io: 
dominate the will of the deceased defendant, 
he did not, to use the words of section 16 
of the Contrast Act as amended, use that 
position to obtain an unfair advantage over 
the deceased by extorting from him un- 
conscionable bargains or otherwise, and 
that the deceased defendant had utterly 
failed to prove, as he was bound to do, 


_that the plaintiff Balla Mal had in fact 


exercised undue influence upon him in any 
of the, transactions vut of which his 
liability for the debt sued for ultimately 
resulted. 


Their Lordships sonour with the learned 
‘District Judge as to all these conclusions, 
and, therefore, it is for the purpose of this 
appeal unnecessary for them to determine 
whether the plaintiff Balla Mal in fact 
occupied a position to dominate the will 
of the deceased defendant at all within the 
meaning of the Statute. The District Judge 
did not hold that the plaintiff had acquired 
that position by reason of his being the 
latter's creditor to a large amount, holding 
various negotiable securities given by -the 
defendant -whish almost at any time he 
might have pnt in suit. On the contrary, 
the learned Judge expressly held that there 
was nothing to suggest that the plaintiff _ 
Balla Mal and the deceased defendant as 
to all the aforesaid transactions did: not 
in this regard contrast with one another 
on perfectly equal terms, in which latter 
conclusion their Lordships soneur. Baut the 
learned Judge went on to deaide— 


1. “That the deceased defendant was in 
the position of an expestant heir within the 
meaning of the decision in Earl of Ohesterfield 


_ V. Janssen (7) and the authorities following it; 


2, That the said plaintif dealt with 
him on the strength of that expectancy; 


3. That a person so doing wonld.. be 
in a position to dominate the will of the 
expectant heir within the meaning of seo- 
tion 16, sub-section 1, of the Indian Contract 
Ast of 1872 as amended; and 


(7) (1750) 2 Ves. Sen, 124; 1 W, & T. L.C. rth Ed. 
989; 28E,R,82  .  * | vn 
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4> As their Lordships understand his 
| Judgment, that the burden is by this 
Statute thrown upon the person occupying 
this position to show that -be.has not used 
if to obtain an unfair advantage over 
the expectant heir with whom he so deals, 

The Chief Court concur with the learned 
District Judge on each of these points. 
Where they differ from him is apparently 
in this: that while he holds that the plaint- 
iff Balla Mal has dissharged this burden, 
else he should have pronounced a desres 
against the plaintiff's claim instead of in 
its-favour as he has done, the Chief Court 
hold that Balla Mal has failed to discharge 
the burden. That Court, however, appears 
to base its decision mainly, if not entirely, 
on the high rate of the interest received 
by the notes, Rs. 30 per cent, coupled with 
the great augmentation of the deceased 
defendant’s debt due to the capitalisation 
of ‘interest. For the reasons already given, 
their Lordships disagree with the conolu. 
sion of the Chief Court on this latter point 
and songur with the District Judge. 
So that whether their Lordships sonour 
with the Distrist Judge on these prints 
(1), (2) and (3) or not, since they conoar 
with him upon point (4), the result of the 
appeal would ba the same. 

On the whole, therefore, their Lordships 
are of opinion, for the reasons already 
given, that the judgment appealed from 
was erroneous ani should be reversed, 
_ that the judgment of the Judge of the 
District Court was right and shoull be 
restored, and that this appsal should ba 
allowed, anid they will humbly advise His 
Majesty accordingly. Tha respondents must 
pay the costs of the appellants in the Chief 
Court, andthe costs of thisappeal. ` 

_ Solicitors for the Appellants.— Messrs. ~ 
” Lewis & Uglesius. 

À ppeal allowed. 
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MADRAS HIGH COURT. :- 
ORIGINAL Sipe Aergean No. 20 or 1916. 
January 28, 1918. 

Present: —Justise Sir William Ayling, KT., 
and Mr. Justice Seshagiri Aiyar. 
As CUNNIAH MU DALY—~PLatntirr 
—APPELLANT 
versus 
A. RANGASWAMI MUDALI AND orarrs 


— DÊFENDANTS—- RESPONDENTS. 

Civil Procedure Code (Act F of 1903), 3. 97—Pre- 
liminary decree, appeal against—Decree reversed or 
modified—Final decree passed before result of appeal, 
effect of. 

If a preliminary decree passed under section 97 
of the Civil Procedure Code ig reversed or sub- 
stantially modified in appeal, the final decree passed 
on the footing of that preliminary decree before the 


decision in appeal ceases to be operative. [p. 8, cols, 1 
& 2, 


Appeal from the judgment and revised 
decree of Mr. Justice Bakewell, dated the 
22nd December 1915, in the exercise of the 
Ordinary Original Civil Jurisdiction of the 


High Court, in Civil Sait. No. 144 of 
1907, 
Messrs O. P.” Ramaswami Atyar and A. 


Duratsamz Aiyar, for the Appellant. 


Mr. O. Padmanabha 
Réspondents. 


JUDGMENT,—This is a suit for parti- 
tion. The plaintif and the Ist defendant 
are the sons of one Cunniah Mudali and 
the 20d and 3rd defendants are the sons 
of the lst defendant. When the suit 
first came on for hearing, the learned ’Judge 
referred the question regarding the extent 
of the family property to a Commissioner. 
The Commiseioner set in his report in 
April. Mr. Justices Wallis, as he then 
was, differed from the Commissioner on one 
point, “namely, that the Royapettah garden 
which was held to belong to the wife of 
the Ist defendant by the Commissioner 
was family property. The learned Judge 
passed a preliminary decree to. the effect 
that the Royapsttah garden should go to the 
plaintiff on his paying Rs. 600 to defend- 
ants Nos. 1 to 3 and that items Nos. 1 
to 3 should go to the lst to 3rd defendants, 
who were ordered to pay to the plaintiff 
a sum of Rs 3,800 and odd within a® 
month. There was a further direction that 
if the said sum of Rs. 3,803 and odd was 
not paid in a month, the plaintiff was to 
become ‘absolute owner of items Nos. 1 


Aryang, for the 
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3. There was an appeal against this pre- 
liminary decree, which was not decided 
until two years after. In the meantime 
a final deoree in pursuance of the pre- 
liminary, deoree was passed. “As the de- 
| fendants Nos. lto 3did not pay the money 
within the time stipulated, the plaintiff 
was put in possession of items Nos, 1 
to 3 as absolute owner thereof. ~- 


' The appeal against the preliminary 
decree was disposed of on the 9th of 
. September 1912, The appellate decree 


“varied the preliminary decree by declaring 
that the Royapettah garden was the pro- 
perty of the Ist defendant’s wife and that 
it was not part of the family property, 
As a result of this pronouncement, ap- 
plication was made by the Ist de- 
fendant for restitution of the garden to 
the wife. Thereupon Mr, Justica Bake- 
well, before whom the application was made, 
came to the conclusion that the original 
final decree passed on the footing of the 
preliminary decree should be~- revised and 
that a fresh final desree should be passed. 
16 is against this- direction of the learned 
Judge that this appeal has been preferred. 

We think the sourse adopted by the 
learned Judge--is right. Sestion 97 of the 
Civil Prosedure Code makes it incumbent 
upon the parties fo appeal against the pre- 
liminary decree, ‘Under what ciroumstances 
such an appeal should be preferred has 
been pointed out by the Judicial Committee in 
Akmed Musajz Salejt y. Hashim Ebrahim Salejt 
(1). In the present case, by the passing of 
the decree in appeal, the original parti- 
tion bas become infructnous, The equali- 
sation as to value was dependent upon the 
view that the Royapettah ‘ garden belonged 
to the family. When that view was upset 
in appeal, it became necessary that there 
should be a fresh partition. Consequently 
the final decree passed by Mr. Justice 
Wallis can no longer remain in. forse, 
It was pointed out in Lakshmi vy. Maru- 
devi (2) and in Ramien v. Veerappudian 
(3) that, ifa preliminary deeree is revers» 

(i) 28 Ind. Cas. 710; 42 0. 914; 19 C. W. N, 449; 
17 M. L. T. 312; 2 b. W..3877; 21 0. L. J. 419; 13 A. L. 


J. 540; 17 Bom. L. R. 432; 29 M. L. J. 70; (1915) M. 
W. N. 485; 42 L A. 91 (P. 0). 


(2) 12 Ind. Cas, 664; 37 M, 29; 21 M. L, J. 1083; 


10 M. L. T. 437. 
(3) 14 Iud, Cas. 894; 37.M. 455; 22 M. L. J, 217; 
1] M. L, T, 69; (1912) M, W, N. 117 and 530, 
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ed on appeal, the final dearee passed on 
the footing of that preliminary decre@ ceased 
to be operative. Wae think the same result 
would follow in cases of modifications of 
the preliminary decree~which imperilled 
the original final decree. In our opinion, 
the result of the appeal was to imperil 


_the final decree based on the preliminary 


decree.” The principle of the decisions of 
Jenkins, ©. J., and Mookerjee, J., in ` 
Nistarinee Dabee v. Rai Mohun Biswas (4) 
and Abdul Jalil y. Amar Chand Paul (5) 
and of the decision in -Wahidunnissa v. 
Dip Narain Pershad (6).are applicable to 
the present case. We must, therefore, uphold 
the order of Mr. Justice Bakewell. There 
has been‘ great delay on the part, of the 
respondents Nos. 1 to 3. We do not 
think they are entitled to their cdsts in 
this appeal: The other costs have heen 
provided for by the learned Judge and 
we agree with his directions. We diamiss the 
appeal, 
Appeal imina. 

M. ©. P. ; 

(4) 20 Ind. Cas. 576; 18 0. L. J. 214, 

(5) 21 Ind. Cas. 510; 18 O. L. J. 223. 

(6) 35 Ind. Cas. 873; 20 C. W, N, 1174; IEP. 
406; 1 P. L. W. 13. 


PUNJAB CHIEF COURT. 
FULL BENCH. | 
Civit Rererence No. 36 or 1917. 
March 28, April 2 and 6, 1915, 
Present: — Mr. Justice Shah Din,. Mr. Justice 
_ Chevis and Mr. Justice Le Rossignol. ` 
AKBAR HUSSAIN— PLAINTIFF — 


A PETITIONES 


” Cersus i 
KARM DAD AND OTHERS—- DEFENDANTS 


` —— RESPONDENTS. 

‘Punjab Tenancy Act (XVI of 1887), ss. 14, 50, 77 
(8) (gl—Landlprd and tenant—Fenant, wrongful dis- 
possession of— Suit for possession and compensation— 
Limitation —Juristiction of Civil and Revenue Courts. 

A tenant who has been wrongfully dispossessed 
of his tenancy by his landlord, can institute a suit 
for recovery of possession or "for compensation or 
for both only in a Revenue Court under section 77 
14) /g' of the Punjab Tenancy Act, and the period 
of limitation within which such a suit can be 
brought is, as laid down in section 50 of the Act, one 
year from the date of his dispossession, If he 
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allows that period to expire without bringing a suit 
in the Revenue Court, he loses his remedy altogether 
and is debarred from bringing œ suit for recovery 
of possession or for compensation or for both in a 
Civil Court. [p. 12, ool. 2; p. 18, col. 2.) ~ 

Imam Din v, Feroz Khan, 64 P. R. 1898, overruled, 

Case referred by the - Commissioner, 
Lahore, under section 100 of the Tenancy 
Ast for orders of the Chief Court. 

Mr. O. L. Gulati, for the Respondents. 

JUDGMENT. 
Ounevis, J. (March 28, 1918.)—The facts of 


this case are as follows :—The plaintiff 
is the tenant, the defendants are the 
landlords. In May or June 1915 the 


‘defendants dispossessed the plaintiff, who 
sued to recover possession and obtained 
a decree. on Sth May 1916. Later on, 
more than a year after his disposses- 
aion, he brought the present claim, which 
is one for compensation in the Civil Court. 
Tha Civil Court held that the suit was 
one falling under sections 14 and. 77 (3) 
(n) of the Tenancy Act, and returned the 
“plaint for presentation to the Revenue Court, 
The Revenue Court dismissed the suit as 
barred by limitation, it having been brought 
after the expiry of the period of one year 
from the date of dispossession, see section 
50 of the “Tenansy Act, The plaintiff 
appealed to the Collector, who remarked 
that the issue whether the case was cogniz- 
able by the Revenue Court had not been 
decided, and that the snit did -not fall under 
section 77 (3) (g), as it had not been brought 
_ Within one year of dispossession as required 
by section 50. So Ahe Collestor referred the 
case to the Chief Court through the Commis~ 
sioner. 

In the first place I would note that, the 
_ reference being under section I1C€0 of the 
Act, and not under section 99, the Collector 
could have made the reference to this Court 
direct, and not through the Commissioner. 

Next I would note that in my opinion 
the Civil Court erred in holding that the 
suit was one falling under section 14, This 
is not a suit for payment for the use or 
occupation of land, but for compensation 
for dispossession. Further, though in certain 
cases if may be said that the person im- 
mediately entitled to the use and occapation 
of the land is the “landlord” with respect 
tothe person occupying land without hig 
consent, [vide Ghuna Mal v. Jhanda Singh (1)], 

(1) 82 P, R, 1894, i 
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I do not think that in a suit where the 
plaintiff is the tenant and the landlord 
is the defendant, we can possibly twist 
matters round so as to regard the claim 
as one by the landlord against mere 
trespassers, 


But the real question in this oase is 
whether after the expiry of the one year 
within which a dispossessed tenant can 
bring a suit under sestion 50 he 


can 
still bring a suit in the Givil Court. His 
remedy in the Revenue Court is time- 


barred; what .we have to decide is whether 
he bas any other remedy left. According” 
to Imam Din y. Feruz Khan (2), he oan still 
sue in the Civil Court within tbe period 
of limtation laid down by the Limitation 
Act (12 years in tha case of a suit to 
recover possession of the land, 3 years in 
the case of a suit for“ compensation). l£ 
this be the sorrect view, then the 
Civil Court was wrong “in returning the 
plaint to the Revenue Court and the 
Revenue Court should have detested the 
error -oË the Civil Court and should 
have followed the course laid down in 
Kure v, Ghisa (3), 4.6, it should have made 
a reference to this Court under section 99 
with a view to obtaining a final decision 
on the question of jurisdiction. The plaitiff’s 
remedy is obvicusly~barred, so far as the 
Revenue Courts are zoncerned, but if he 
still has a remedy open to him. in the 
Civil Courts, I do not think any Court 
should dismiss his claim aa time-barred; 
all that should be done is to refer him to 
the proper Court. In my opinion there - 
can only be one period of limitation for 
any particular suit, and if it be correct 
law to say that for one year the Revenue 
Court has jurisdiction and after that 
jurisdiction is transferred to the Civil 
-Court, I would hold that the proper aoursa 
fora Revenue Court, on finding that the ease 
before it has been brought after the expiry of 
the one year, is to refuse to exercise jurisdic- 
tion, and not to decide the legal issue of 
limitation. Ifa Court never had jurie- 
diction or has ceased to have jurisdiction, - 
I do not ses how it aan dovide any iasnes. 

Turning now to Imam Din v. Feroz Khan 
(2), I think the reasons there given for 


(2) 64 P. R. 1898, / 
(8) 63 P-R. 1904. 


. tenant and landlord. Thus 
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holding that after. the year allowed 
‘by section 50 for bringing a suit in 
the Revenue Court has expired the 


dispossessed tenant may still bring å suit in 
the Civil Court, may briefly be said to 
be that a tenant is still regarded as a 
tenant for the period of one year from 
the date of his dispossession and no longer, 
and that after the expiry of the year 
the late tenant being no longer a tenant 
the snit cannot be regarded as a suit 
between tenant and landlord, and so the 
sognizance of the Civil Courts is no.longer 
excluded. The learned Judges quote from 
the opinion expressed by Sir Meredyth 
Plowden in Kesar Singh v, Nihal Singh (4), 
vizą Ordinarily, then, a tenant is a person who 
has aright to hold, and does hold, and the 
person described in section 50 is a tenant only 
by an exceptional use of the term tenant, and 
only, as it seams to me during the period 
prescribed for bringing the special suit 
granted to him by section 50, and for the 
purpose of exercising this right to sue,” 
So the right to sue in the Civil Court 
after the expiry of the year is_allowed on 
the ground that after. the expiry of the 
year the claimant is’ no longer a tenant, 
It seems to me obvious that this line of 
argument cannot apply to the present suit, 
for the plaintiff before us has aotaally 
recovered possession of the land and was 
undoubtedly a tenant at the time when the 
present suit was instituted. If the 
tenant is to be regarded as still atenant 
for the period of one year from the date 
of his dispossession then, since the plaintiff 
recovered possession within the year, he never 
ceased to be tenant, and the present suit must, 
in my opinion, be regarded as one batween 
the present 
case seems to me clearly distinguishable 
from the cases dealt with in the - Fall 
Bench ‘ruling in Kesar Singh v. Nihal Singh 
(4) and in Imam Din v, Feros Khan (2), 
and I would hold that the present agih 
being one between landlord and tenant 
the sognizance of the Civil Courts is 
barred by section 77 of the Act, and the 
suit has rightly been entertained by the 
Revenue Court.. 

I regret, however, that I cannot express 
my assent to the proposition that a tenant 


(4) 45 P. R. 1881 (F. B.), 
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is still to bs ragarded as a tenant for the 
space of one year and no more. from the 
date of his dispossession, and that _ after 
in sestion 50 a dis- 
possessed tenant can atill sue in the Civil 
Court. I am aware that in writing this 
I am disagreeing with what has been held 
ina Bensh ruling in Imam Din vy. Feroz Khan 
(2), but at the same time I note that all that 
was than decided was that a suit brought 
after the year by an ex tenant who had 
not sued within the year allowed by cection 
50 was not a suit falling under erection 
77 (3) (4) of the Tenansy Ast and was 
not cognizable by a Ravenue Court. The 
Bench refrained from-desiding whether a 
man who had lost his ramady in the 
Revenue Court had still a remedy left, 
viz., a right to sue in a Civil Court. With 
all due respect I wish to express my 
opinion’ as to the position ofa tenant who 
has been dispossessed. 

Section 4 of the Act defines Dienai as, 
a person who -holds land under another, 
but the definition is subject to the reserva: 
tion ‘unless thera is something repug- 
nani in the subject or context.” In section 
30 we read of tenants, who hava been 
‘dispossessed or ejected from their tenanoy. 
It seems to me that in this section we 
must regard the word “tenant” as mean- 
ing a person who formerly held land under 
another, in other words, an eg tenant. Now 
why an. eg tenant should cease to . be 
regarded as sush at the end of one year 
I cannot understand. In my opinion the 
expiry of the year simply stops his right 
to bring a suit, bat in no way changes 
his status; from the very date cf his 
dispossession hig status is simply that of 
a person formerly holding land who has 
been dispossessed, and I cannot-see that 
this desoription became inapplicable to him 
after the expiry of the year. Sir Meredyth 
Flowden speaks of the tenant as being 
“regarded by the Aot as oontinuing to 
hold the land of his tenancy after dispos. 
session.” I should, however, prefer to say 
that, though the word “tenant” generally 
meacs `a person holding land, the word as 
used in section 50 merely means a person 
who formely held it. The same learned 
Judge also refers ,to section 51 of the 
Act, and reading it jointly with sestion 
50, is of opinion that the latter sestioy 


_the Legislature could ever have 


Vol. KLVIH | 
AKBAR HUSSAIN V. KARM DAD, 
gives a summary remedy to the dispossessed 


_tenant instead of that given by seation 9 


of the Spesific Relief Ast, but that if the 


ez-tenanf does not avail himself of this ` 


remedy, he oan still later on bring a 
regular suit in the Civil Court. Bat in 
a suit to recover possession under section 
50 the plaintiff has to prove more than 
in a suit under section 9 of the Specific 
Relief Ast; if is not. enough merely to 
prove dispossession, he must also prove a 
right to recover possession, just as he 
would have to prove in a regular suit 
in the Civil Court, and so I fail to see how 
section 50 can be said to provide a “summary” 
remedy.. 4 

Hither section 50 combined with section 
77 lays down the sole remedies open to 
a dispossessed tenant excluding the cog- 
nizance of the Civil Courts, and laying 
down a period of limitation, or else it 
lays down aremedy excluding the cognizance 
‘of the Civil Courts for one year only 
leaving it open to the plaintiff to sue in 
the Civil Court after the expiry of that 
year. Now reading the Tenancy Act as 
a wholes that Act seems to me, when 
dealing with suits and applisations, fo mark 
off sertain classes of suits and applications as 
cognizable only by Revenue - Officers or 
Revenue Courts. The cognizance of -Oivil 
Courts in all such cases is jealously excluded, 
see sections 76 (l} and 77 (8) of the Act, 
Certain matters are to be dealt with by 
Revenue Officers, and no Court is to take 
cognizance of any dispute or matter with 
Yespect. to which any sach applisation or 
proceeding might be made or had. Certain 
suits are to be heard and determined by 
Revenue Courts, and nə other Court is to 
take cognizance of any dispute or matter 
‘with respect to whioh any such suit might 
be ibatituted. Thus certain suits, including 
suits under section 50, are carefully fenced 
off: from the Civil Courts, It seems to me 
most uplikely that in such circumstances 
contem- 
plated that because section 50 provides for 
institution of suits within’ one year, a suit 
which would otherwise have fallen under 
section 50 should at the end of «a year 
become entertainable by a Civil Court. 
What I think was intended by section 50 was 
that the remedy was provided and the period - 
of limitation also land down, If g-tenant is 


IN | 


‘shanges from the Revenue to 
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to get the full period of limitation allowed 
by the Limitation Act, what possible object 
gan there be in giving jurisdiction to one 
class of Courts for the first year only and after 
that shifting the cognizance to another 
class of Courts? If the subjectis one which 
is to be excluded from the cognizance of 
the Civil Courts at all, why not keep 
jurisdiction with the Revenue Courts for 
the full period of limitation? If the Revenue 
Court is for any reason better fitted to 
deal with the case than the Civil Court 
during the first year, what change oscurs 
at the end of that year which renders it, 
nesessary or advisable to take away the 
jurisdiction of the Revenue Court and 
restore that of the Civil Courts? Surely 
the question of jurisdiction should ordi- 
narily depend on the nature of the suit, 
and not on the length of time that has 
elapsed since the sause of action arose. And 
to hold that after the first year cognizance 
the Civil 
Court means that the plaintiff is at 
liberty to choose his forum. This too can 
surely not have been intended. It appears 
to me that the Legislature intended that 
certain classes of suits should be heard 
by Revenue Courts, presided over by officers 
who had training and experience of revenue 
matters; this-intention would be entirely 
frustrated if simply by waiting for a year 


“the plaintiff could bring his suit in a Civil 


Court presided over by an officer who had 
possibly never had any experience in all 
his service of revenue matters, thus evading 
the jurisdiction of the Revenue Courts presided 
over by revenue experte. 

It may be argued that the Logislature 
could not have intended thus to curtail 
the ordinary period of limitation in the 
case of dispossessed -tenants. But there 


are similar provisions in other Tenancy 


Acts. The OC. P. Tenancy Act allows 
only two years for a dispossessed tenant- 
at-will to recéver possession. The Bengal 
Tenancy Act allows the same period in 
the oase o£ dispossessed occupancy razyats, 
In Ramdhan Bhadra v, Ramkumar Dey 
(5) we read: “It may seem somewhat 
remarkable that...the Legislature intended 


to curtail greatly to the disadvantage of 


4 


(5) 17 C. 926 at p-929; 8 Ind, Dec, (x, 8.) 1162, 


” 


N 
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the raiyat the period of limitation from 
12 years to 2 years..,...........,bué what we 
have todo is simply to administer the law as 
we find it.” The same judgment also refers 
to the proceedings of the Select Committee 
to which the Bengal Tenancy Bill was 
referred for consideration, and from those 
proceedings it would appear thatthe O. P. 
Tenancy Act was followed and limitation was 
intentionally sut dowa. 
Then turning to. the 
Ast we find a period of six months laid 
down within which adispossessed tenant 
must apply to the Revenue Courts for 
recovery of possession or for compensation 
for wrongful dispossession, the jurisdiction 
of the Civil Courts being barred (see ses- 
tions 95 and 96 of the Act). A case 
occurred in which a dispossessed tenant 
who had not applied to the Revenue Court 
within the prescribed period “subsequently 
took forcible possession. On a suit by 
the landlords to eject him as a trespasser 
it was held that he had lost his right to 
plead his status as a tenant, 


Dalip Rat v. Deoki Rut (7). In these 
judgments it seems to have been taken 
as a matter beyond dispute that at the 
end of the six months the defendant had 
no remedy by suit in a Civil Court. On 
page 205* of the latter judgment we read, 


“the position of the defendant when he 


obtained possession in 1895 was this. On the 
one hand he had clearly no remedy by legal 
proceedings. By virtue of the opening words 
of section 95 of the Rent Act he never had any 
remedy in afCivil Court. His only remedy in 
a Revenue Court, namely, an application under 
section 95 (n) was barred by section 96 (e),” 
It is pointed ont by Blair, J., in his 
judgment in Dalip Rai v. Deoki Rai (6) that 
to allow the defendant to plead his title 
as a tenant would ba to allow him by 
his own ‘laches to oust the jurisdiction of 
the Revenue Court and set up the juris- 
diction of the Civil Court in relation toa 
matter which, if the subject of contention, 
sould have been brought only in the Revenue 
| A ik 

(6) 20 A. 471; A, W. N. (1898) 116; 9 Ind. Dec, 
“(x. s.) 662. ; 

(7) 21 A. 204; A.W. N. (1899) 86; 9 Ind. Dec. 
(x. s.) 840. 
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See Dalip, 
- Rai v. Deoki Rai (6), upheld on appeal in 
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Court within a period of six months.” 

In conslusion I would express my 
indebtedness to the able commentary to 
be found on pages 74 to 77 of the late 
Rai Bahadur Sukh Dygal’s Panjab Tenancy 
Act, 4th Edition. The learned commen- 
tator is of opinion that if Sir Meredyth 
Plowden’s -opinion be sorrect, there is no- 
thing to prevent a tenant who has sued 
unsuccessfully within the year in the 
Revenus Court from bringing another 
suit after the expiry of the year in the 
But whether a second suit 
would bə barred by the law of red judicata is, 
I think, an arguableypoint., 

I would hold that sush a snit as 
the present, whether brought within or 
after the year of limitation laid down in 
section 50, falls under section 77 (3) (g) 


and is cognizable only by the Rovenue 
Courts, and that the present suit has 
~rightly been entertained by the Revenue 


Court. I think the ease should be returned to 
the Collector for decision of the appsal in dae 


course, 
LeRossignor, Ji—(Aprii 2, 1918.)—I 
agree generally with what my learned 


brother Chevis has written. With all res- 


_pect, I hold that the attempt to establish 


an analogy batween the provisions of sea- 
tion 9 of the Specific Relief act and sestion 
50 of the Punjab Tenancy Act fails. 

The period of limitation for a suit under 
section 9 of the Spesific Relief Act is six 
months only, a period which in the opinion 
of many should suffer curtailment, and no. 
appeal lies froma decree passed in sash 
a suit. Theperiod for a suit by an alleg- 
ed ifaproparly dispossessed tenant on the 
other hand is one whole year and the 
decreas is subject to appeal and revision 
There appeurs to me to ba nothing com- 
min in the nature of the two suits. 

I agree with my learned brother that it 
is absurd to suppose that tha Lisgislatura 
intended ta give an ew-tenant a remedy in 
the Rsavanus Courts for ons yaar and to 
parmit him after the expiry of that period 
to have recourse to the Civil Courts. 

Sestion 77 (3) of the Tenancy Act seams 
to me to be .quite clear and imperative 
and to deside this question, wa have no 
need to look ontside it. ` , 

It runs: — The following suits shall be... - 
heard and determined by Ravenue Courts 
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and, no other Court shall take cognizance 
of any dispute or matter with respeat to 
which any such suit might be instituted.” 
In other words, if the evisted-. tenant has 
a remedy in the Revenue Courts and 
neglects to avail himself of that remedy, 
he shall bave none in any other Court. 
Section 77 (3) (g) and (¢) appear to me 


“to sover all conceivable causes of litigation 


4 


between a landiord and his tenant qua tenant, 
My conclusion is that an_ez-tenant in that 
capacity can look for no relief outside 
the Revenue Courts and that the" Civil 
Courts can hear his plaint only if he sets 
forth a claim to relief in a capacity other 
than that of ev-tenant. 

I concur that the suit was correctly 
entertained and heard by the Revente Court. 

Suan Din, J —( April 6, 1918. )--The ques- 
tion involyed in this Se ae is not free 
from difficulty, and there is much forse in the 
reasoning employed by Sir Meredyth Plowden 
in his referring order in the Full Bench oase 
reported as Kesar Singh v. Nihal Singh (4), 
in support of the opinion tentatively 
expressed by him that if a wrongfully 
dispossessed tenant does not sne in a Re- 
venue Court for recovery of possessicn 
within the period of one yaar prescribed 
by section 50 read with section 77 (3) (gy) 
of the Punjab Tenancy Act, he can still 
avail himself of his ordinary remedy in a 
Civil Court and oan bring a suit for 
recovery of possession within 12 years of 
the date of his dispossession (pages 243 and 
244 ofthe report). But regard being had to 
the general scheme of the Punjab Tenancy Act 


and fe the policy underlying section 77 
of it, 1 think that it was the intention 
of the Legislature to take away the 


jurisdiction of a Civil Court in regard toa suit 
contemplated by seation 50 and section 77 (3) 


(g) aforesaid and also to cut down the 
period of limitation which, had ` the dis- 
possessed tenant been allowed to sue in 


a Civil Court for recovery ‘of possession of 
his fenancy or for compensation for 
wrongful ejectment, would have been avail- 
able to him under the provisions of the Indian 
Limitation Act. Any opinion 'even tenta- 
tively expressed by that eminent Judge, 
Sir Meredyth Piowden, is entitled to very 
great weight, but with all due deference 
I find myself unable to subssriba to his 
yiew that the real object of sostion 50 


~ 
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was to.substitute a summary remedy to 
the wrongfully dispossessed tenant for recovery 
of possession instead of that given with 
a sborter period of limitation by section 9 
of the Specific Relief Aot.” Section 51 
of the Act expressly “takes away, in the 
case of a dispossessed tenant, the remedy 
given by section 9 of the Specific Relief 
Act; but it does not follow that because 
the summary remedy provided by section- 
so taken 
away by section 5], the object of section 
50 is to substitute another “summary re- 
to the wrongfully dispossessed 
tenant with a longer period of limitation 
than would have been available to him 
under section 9 aforesaid. : 
After a careful consideration of the 
provisions of sestions 50, 51 and 77 (3) 
(g) of the Punjab Tenansy Act by the 
light of the general policy underlying 
them as regards the substitution of the 
jurisdiction of the Revenue Courta for that of 
the Civil Courts in matters which fall pecu- 
liarly within the cognizance of the former, 
I am of opinion that a tenant who has 
been wrongfully dispossessed of his tenansy, 
in the direnmstances mentioned in section 
50 of the Act, can institute a suit for 
recovery of ‘possession or for compensation 
or for both only in a Revenues Court 
under saction 77 (3) (g), and that the 
period of limitation within which such a 
suit can be broughtis, as laid down in 
section 50, one year from the date of his 
dispossession. If he allows the period of 
one year prescribed by section 50 to es: 
pire without bringing a suitin the Revenue 
Court he loses his remedy altogether, and 
by the combined operation of sestion 50 
and section 77 (3) (g) is debarred from 
bringing a suit for recovery of possession 


or for compensation. or for both in a 
Civil. Court. In other words, a Civil 
Court has no jurisdiction at all to hear 


and determine 8 suit instituted by a tenant 
who has been wrongfully dispossessed of 
his tenancy, and the sole remedy open 


“to such tenant for recovery of possession 


or for compensation for wrongful dispos- 
session or for both isa suit ina Revenue 
Court which he must institute within one 
year from the date of his ejectment, 

For the foregoing reasons my answer 
to the reference is thet the plaintiff’s suit 
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was cognizable only by a Revenue Court, 
and not by a Oivil Court, and that the 
Revenue Court had full jurisdiction to 
hear and determine it. In my opinion 
Ghuna Mal v. Jhanda Singh (1) was wrongly 
decided and should be overruled. 

Answer accordingly. 


a 
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ALLAHABAD HIGH COURT. 
Civit Revision No, 50 or 1918. 
June 29, 1918. 
Present: —Mr. Justice Kyves. 
BEHARI LAL—JUDGMENT- Destor— 
APPLICANT l 
versus 
BALDEO NARAIN AND OTHERS— 


Ogcger-Houpers— Opposite Pariy. 

Ciril Procedure Code (Act V of 1908), s 115, O. 
TH, rad, O. XXI, r. 89,0. XXXI, r. 5— Revision — 
High Court, power of interference of — Hzecution— 
Application to set aside sale on behalf of minor— 
Pleader, appointment of—Vakalatnamu, defect iny 

ct of, : 
eae section 115 of the Civil Procedure Code 
the High Court is competent to revise a conclusion 
of law or of fact which bears on a question of juris- 
diction. [p. 1F, col. ?.] 

In execution of a simple money decree passed 
against a minor, a house belonging to the minor was 
aitached and ddvertised for sale. An application 
asking for an adjournment of the sale was put in 
by a Vakil appointed by the guardian of the minor, 
but the vakalatnamah did not state that the guar- 
dian was executing it as such, An affidavit was filed 
by the guardian along with the application. The 
Court adjourned the sale and on the adjourned 
date the property was sold to 4 stranger. There- 
upon the same Vakil purporting to act on behalf 
of the minor filed an application under Order XXT, 
rule 89, of the Civil- Procedure Code to set aside 
the sale. The Court rejected the application on 
the ground that it was not filed by the guardian or 
by a properly appointed Vakil: | f 

Held, (1) that the application was in order inas- 
much as it had been filed by a Vakil appointed by 
the guardian of the minor; [p. 16, col. 2] | 

(2) that the refusal of the Court to entertain the 
application amounted to a refusal to exercise & 
jurisdiction vested in it and that, therefore, the High 
Court was entitled to interfere in revision under 
Section 115 of the Civil Procedure Code, [p. 15, col. 
2; p. 16, col. 1-] = : 

Civil revision from an order of the Dis- 
trict Judge, Allababad. 

Messrs. Motilal Nehru and Radha Kant 
Malaviya, for the Applicant. 

Mr. W. Wallach, Dr. S. M. Sulaiman, 
Mr. Ibn Ahmad, the Hon’ble Dr, Tej Bahadur 
Sapru and Mr. ital Prasad Ghosh, for the 


Opposite Party. 
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‘as the guardian of the minor. 


.on behalf 
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JUDGMENT,—The facts ont of which- 
this application arises are admitted. A 
suit was filed against a minor, Behari 
Lal, under the guardianship of his brother, 
Gaya Prasad, and a simple money desree 
was passed against him for a sum of 


Rs, 238-15-0. In execution of that decree, 
house property belonging to the minor 
was attached and advertised for sale, 


The sale was fixed for the 14th April 
1917, On the 18th of April 1917, an 
application was made by Gaya Prasad, as 
guardian of the minor, asking for the 
adjournment of the sale. The application 


was put in by a Vakil of the Court under - 


a vakalatnama executed by Gaya Prasad. 
In the body of the vakalatnama which is 
a printed document, and which is usually 
filed in by the Wakil himself or his clerk, 
the name of Gaya Prasad was not entered. 
in a nas appoint” 
83 and so, Ib was executed by 
Prasad. Of this there is no question, but- 
he did not add that he“ was 
Along with 
this application there was filed ‘an affidavit 
by Gaya Prasad. Taking the two to- 
gether if was quite obvious that the ap- 
plication for adjournment was being made 
by him as guardian of the miner through 
the Vakil whom he had appointed to 
act for him. The Court accepted the 
application fo this extent that if granted 
an adjournment of the sale for six days 
and the 20th of April 1917 was fixed. 
On that date the sale was held and the 
property was Knocked down to an outsider, 
4, e„ to a person who was no party to:the 
suit, for a sum of Rs. 180, the opposite 
party here. It is admitted that the pro- 
perty was worth a very great deal more 
than what if was knocked down for. On 
the 4th May 1917, an application was 
made under Order XXI, rule 89, by the 
same Vakil. It purported to be tendered 
_of the minor, The proper 
amount had been paid into Court within the 
time allowed and the ‘application must 
have been accepted by the Court and the: 
sale set aside unless the application was 
not in order. The Court of first instanse 
rejected the application in these terms:— 
“This application under rule 89, Order 
XXI, of the Code of Civil Procedure has: 
been presented by the applicant who isẹ 


Gaya- 


executing it- 


- 


- 
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minor and it is not presented by a next 
friend. The . minor's application was 
fled through a Pleader who does not appear 
to have been retained by him, vide the 
vakalatnama. The application is against the 
provisions of rule 5 (1), Order XXXII, of: 
- the Code of Civil Procedure and is also 
vague. No order can legally be paseed on 
it without the minor being represented 
by a next friend. I, therefore, reject this 
«application with costs.” That is the order 
really jin question here. The lower (Court 
found, and rightly found, that the ap- 
“plication in itself was not vague and that 
it entirely somplied with Order KAT, rule 
89, but it held substantially for the same 
Creason as the first Court that the application 
had not been properly~presesoted on behalf 
of the minor, and rejected the application. 
From this order no appeal lies to this 
Court; hence an application in revision. ` 


Two arguments are raised against my 
interfering. First of all it is raid, on the 
authority of Balakrishna Udayar v. Vasudeva 
Atyar (1), and, three recent rulings of this 
Court, reported as Fazal Rab v. Marzur 
Ahmad (2), Jhunku Lal v. Bisheshar Das 
(3) and Jwala Prasad vy, East Indian Railway 
Oo. (4), that this Court has no power to 
interfere. It issaid that the lower Court had 
jurisdiction to go wrong and assuming it 
did go wrong, that desision is nal. 
Secondly, it is argued on the merits that the 
decision on ‘the point of Jaw is correst. 
It seems to me that, putin plain language, 
dhe Court declined fo hear the applicant, 
It declined to hear the minor himself be- 
sause of his minority, and declined to 
hear the Pleader because of a supposed de: 
fest in his vakalanama. It seems to me 
that if the Court was wrong in its reasons 
for not hearing the Pleader and, therefore, 
not accepting the application, it declined to 
exercise & jurisdiction vested in it, or at 
least acted with material irregularity in 
the exercise of .itg jurisdiction. There ‘is 
one passage in the judgment of the Privy 
Counsil report| Balakrishna Udayar y. Vasudera 


(1) 40 Ind. Cas. -650; 40 M. 798; 15 A. LJ. 645; 
2 P. L. W. 10); 33 M. L.J. 69; 26 O, L. J. 143; 19 
Bom. L. R. 715; (1917) M. W. N. as 6 L. W. 58); 
22 ©. W. N. 60; 11 Bur. L. T. 48 (P. C 

(2) 45 Ind. Cas. 773; 16 A. L. J. 433; "40 A, 425. 

(8) 46 Ind. Cas, 71; 16 A. L. J, 495 

(4) 46 Ind, Cas, 99; 16 AL. J, 535. 
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Atyar (1)] which, read by itself, and 
separated from the context and read with- 
out consideration of the facts of that case, does 
support the objection of the opposite party. 
It is the sentence which is reported 
at page 799* and runs as follows:— If 
will be observed that the section (115) 
applies to jurisdiction alone, the irregular 
exercise or non exercise ofit or the illegal 
assumption of it.” But the judgment does 
not end there, it goes on to say :— The 
section is not dirested against conclusions 
of lew or faot in which the question of 
jurisdiction is not involved, and if tha 
appellant’s contention be sorréak; then, if the 
Civil Court should absolutely and whim- 
sically decline-to exercise ita jurisdiction 
and refuse: to make any orders as to the 
filling up of vacancies, no matter how many 
existed, there would not, in a case such as 
the D pakani be any remedy available under 
this section and no appeal would lie.” In that 
case the District Judge, purporting to act 
under a particular section of a particular 
Act, construing the section ashe did, held 
that he had jurisdistion to passa parti- 
cular order, and passed if. Objestion was 
taken to this order before the successor 
of the District Judge on the ground that the 
former District Judge had no jurisdiction 
to pass it. The Court held that he had, 
An application was then made -to the 
High Court of Madras in revision, and 
it was argued that the High Court hed 
no power to interfere, one argument being 
that the decision of the Court below was 
at the most a wrong decision on a point 
of law. The High Court repelled this ob- 
jection and did interfere in revision, and 
the Privy Counsil upheld its decision. 
Jt seems to me what the Privy Counail 
case desided was that the section (115 
of the Code of Civil Procedure) is not 
directed against conclusions of law or fast 
in which the question of jurisdiction te not 
involved. (1 think the words which £ 
have italicised are most important.) It 
seems to me to follow from this that 
where @ question of jurisdiction is involved, 
this Court is competent to revise a con- 
clusion of law or fact which bears on a 
question of jurisdiction. In the case before 
me if seems to me that on the point of 
law decided, a question of jurisdiction is 
*Page of 40 M Ed, 
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involved, therefore, I think I have jurisdic- 
tion to consider that point on the merits. 

Three recent cases of this Court, how: 
ever, are quoted in support of the objec: 
tion. The first case is that of Fazal 
Rab v. Manzur Ahmad (2). On the face 
of it, that ease looks very like the present 
ease, but there the only point decided 
was that payment of mnney into the 
Treasury was nof” a payment into Court 


within the meaning of rule 89, Order KAT, 


aud this Court held that, if that decision 


was a wrong one, it could not be set 
aside in revision. There n> question of 
jurisdiction was involved. In the next 


case, at page 499 * of the same Volume, alsn 
no question of jurisdiction was involved. 
In the last case, to which I was a-party, 
a question of jurisdiction was involvdd, 
The case was decided only a very short 
time ago and I remember perfectly well 
that we did go into the merits and were 
satisfied that the order of the Gourts below, 
in returning the plaint, was a proper order 
and one which the Courts had jurisdiction 
to pass and shonld have passed. That 
ease, therefore, in my opinion is not a 
helping guide. In that case no authorities 
were cited. I must confess that I had 
not then studied the Privy Council gase 
in Balakrishna Udayar v Vasudeca Aiyar (1) 
as carefully as I have since done, and I am 
inclined to think that perhaps the judgment 
was expressed unnecessarily broadly. It seems 
to mè on full consideration that the Privy 
Counoil case gives me jurisdiction to go into 
the merits of the desision in this case on the 
point of law involved. 

There is one other aspect of the case 
which I think should not be lost sight of. 
The defects, if any, in the application or 
the power-of- attorney were purely 
-technioal, and seeing that the property of 
a minor was at stake, I think that if 
the Court had doubts, it would have been 
well advised to have called evidence and 
ascertained whether the guardian had in fact 
authorized the Vakil to make the application. I 
do not, however, base my judgment on this con- 
sideration, though in my opinion it bas weight, 

On the merits—the application of the 
4th of May 1917 purported, as I have said, to 
be made by the Vakil on behalf of the minor. 


. ~ There was nn fresh vakalatnama, it is admit- 
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ted, executed by the guardian of the minor 
authorizing the vakil specifically to file this 
application. It seems to me that no new vaka- 
latnama was required for this particular sap- 
lication. The Vakil had been appointed by 
Gaya Prasad to appear for the minor in 
a former stage of the litigation and also 
to put in the applisation of the 13th of 


April, asking for an adjournment of the 


sale in these very execution proceedings. 
lf that appointment was a good appointment, 
then if seems to me that it was still in forca 
under Order III, rule 4 of the Code of Civil 
Procedure. But it is argued that the 
vakalitnama executed by Gaya Prasad was 
not valid for two reasons. One that the 
clerk of the Vakil or somebody 
have recorded in the body of the applica- 
tion, for a second time, the statement 
that it was Gaya Prasad who was making 
the appointment, and as guardian of the 
minor. As the: vakalaitnama -runs, Gaya 
Prasad and no one else was making the 
appointment. It says so. “I..,...appoint”, 
and although that vakeiainama was executed 
by Gaya Prasad, it is said to.be invalid 
as there was no statement in it to the 
effect that Gaya Prasad exeanted it as 
“guardian of the minor” “or some such 
words. 
objection, Except as guardian of the misor 
he had nothing whatever to do with the 
suit or the proceedings in exesution. I 
have already said, he himself came into 
Court and made the application for the 
stay of the sale on the 
put in an affidavit. The application showed 
that he had appointed the Vakil to act 
for the minor of whom he, Gaya Prasad, 
was the guardian, It seems to me, there- 
fore, that the application of the 4th of 
May. was in order, and that the Court has 
failed to exercise its jurisdiction in not 
accepting it because if came to a wrong 
decision on a point of law. Undoubtedly 
if it had desided as, I think, it should 
have desided, it should have accepted the 
application. I, therefore, setting aside the 
order of the Court below, pass the order 
which, [ think, it should have passed, 1. e., 
T direct that the money paid into Court 
be made over to the purchaser and the sale 
The applicant will have his 
costs throughout, 


` Reviston allowed, 


should - 


This seems to me a very technical’ 


13th April, and, 
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OUDH JUDICIAL COMMISSIONER'S 
COURT. 
First Civit Appeats Nos. 102 anp 131 of 1916. 
May 30, 1918. 
Present:—Mr. Lindsay, J. O., and Mr, 
Daniels, A J.C. 
DALPAT SINGH AND OTHER9— PLAINTIFFS 
—APPKLLANTS - 
VeErEUs 
AHMAD SHAH AND OTSERS— DEFENDANTS 


— RESPONDENTS. 

Contract Act (IX of 1872), s. 16—Undue influence 
—~Karinda, whether dominates will of employer— 
Interest, high rate of ~ Court, power of, to reduce rate. 

Apart from thè Usurious Loans Act the mere 
fact that a bargain is unconscionable. in the sense 
that the rate of interest churged is excessive, is not 
in itself a sufficient ground for interference by the 
Court. [p. 17, cols. “rk 2] 

A karinda is as a rule a servant of very minor 
status, who cannot be presumed without very 
distinct evidence on the point to bein a position 
to dominate the will of his employer. [p. 18, col. 1.] 


Appeals from the decree of the Sub- 
ordinate Judge, Sitapur, dated the lst July 
1916, 

Mr John Jackson and Babu Ohhote Lal, 
for the Appellants. 

Mr. H. O, Dutt, for the Respondents. 


JUDGMENT.—These two ornss-appeals 
arise ont of a suit brought by the plaint- 
iffs “Dalpat Singh, Mathura Singh and 
Mangli on the basis of three deeds of 
simple mortgage executed by Haider Ali 
Beg, the father of the first four defendants, 
The rate of interest in each case was 2 
per cent, per mensem compound interest 
with six monthly rests. The learned Sub- 
ordinate Judge has reduced this to 24 
per cent, per annum simple interest on 
two grounds: — 

(1) tbat the debtor was in the hands 
of the plaintiffs who could dominate his 
will and that the plaintiffs, therefore, im- 
posed their own terms, and 

(2) that compound interest at 2 per 
cent. per mensem isa monstrous rate and is 
by itself sufficient evidence of the fact that 
the contract is hard and unconscionable and 
cannot be enforced. 

The plaintiffs appeal against redustion 
of interest. ‘She defendants have filed a 
cross-appeal asking that the interest should 
be still further reduced. 

_ It is now well established that apart 
from the recent Usurious Loans Act the 
mere fact that a bargain is nuneonssinable, 
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in the sense that the rate of interest charged 
is excessive, is not in itself a sufficient 
ground for interference. Here the rate 
of interest though high is" by no, means 
unprecedented, and if is admitted that the 
same rate of interest has been obarged in 
previous transactions between the parties, 
The bonds in suit were executed partly 
in lieu óf previous bonds bearing the same 
rate of interest. - 


The learned Subordinate Judge’s finding 
as to undue influence is diffisult to follow. 
in view of the fact thatin the course of 
the proceedings it was distinctly admitted 
by the first defendant through his Pleader 
that he did not plead that execution of 
the deeds in suit was procured by undue 
influence and in fact no issue of undue in- 
fluence was framed (The other represen- 
taiives of the mortgagor were absent and 
put in no defence.) The firat defendant 
had put forward certain pleas in his written 
statement, paragraphs 12 and 13, which 
look like a plea of undue influence under 
section 16 of the Contract Act. He was 
asked by the predecessor in-office of the 
Subordinate Judge who decided the snit 
to clear up this pleading and did so as 
stated above. Immediately afterwards on 
the same date the issues were framed and 


no issue under sestion 16 of the Contract 


Act wasdrawn up. The issues were:— 


1. Whether the mortgage-deeds 
genuine and for consideratidn? 

2, Whether the terms relating to interest 
were hard and unconscionable; and 


3. Whether the plaintiffs were entitled 
to all the interest claimed. 


There was a fourth issue relating to 
certain prior mortgagees with whioh we 
are not now concerned. Itb is clear that 
the Court treated the question whether 
the terms as regards interest were 
hard and unconssionable as distinct from 
the question whether the execution of the 
documents had bsen procured by undue 
influence. The learned Subordinate Judge 
who desided the case has done the sama, 
where ha holds that the rate of interest 
charged is by itself sufficient to render the 
contrast unenforceable. 


In view of the fact that the plea of- 
undue influence had been withdrawn and 


were 
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that no issue had been framed upon it, it 
was not open to the learned Subordinate 
Judge to set aside the terms of the cons 
trast on this ground. Even if it had been 
open to him, the evidence falls very far 
short of establishing undue influence within 
tha meaning of section 16 of the Contract 
Act, The defendants adduced no evidence 
whatever on this point. The only evidence 
on which the Subordinate Judge relies is 
a statement of the principal 
Ahmad Shah, who was called asa witness 
for the plaintiffs on another matter, and 
statements of two attesting witnesses Maiku 
Lal and Girja Dayal, whom the plaintiffs 
were obliged to call but who, being for 
obvious reasons on the side of the defend- 
ants, were, desirous of doing the plaintiffs’ 
case as muchharm asthey sould. The two 
latter declared that the deceased debtor 
vied to take opium and that Dalpat Singh 
was a karinga cf the ‘deceased who used to 
repose great confidence in him. A karinda 
is asa rnle a servant of very minor status, 
who could not be presumed without very 
distinct evidence on the point to bs in a 
position to dominate the will of hia employer. 
As for the statements of the defendant the 
stamp of falsehood is written large upon 
them. He would have us believe that the 
plaintiffs had full sontrol over his father’s 
estate, sould make him do what they liked 
and were practically talukdars. They are 
said to have the sole charge of the books 
of account and it is stated that the deceas- 
ed never saw them. When challenged, the 
defendant. could not produre a lease or 
account or a single scrap of paper relating 
to the estate in the handwriting of the 
plaintiffs. wo of the plaintiffs were ex- 
amined as witnesses and they emphatically 
denied the defendant’s story and there was 
hardly any cross-examination directed to 
show that they were in a position to, far 
less that they ever did, dominate the will of 
Haidar Ali Beg. 

The lower Court’s finding cannot be sup- 
ported. We allow the plaintiffs’ appeal and 
restore the contractual rate of interest up 
to the date fixed for payment, though in 
view of the very large sum claimed as 
interest we think if equitable to direst that 
the parties should bear their own costs in 
his Court, In the lower Oourt the plaintiffs 
will have their costs. For the reasons 
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already given the defendants’ cross-appeal 
fails and it is accordingly dismissed with 


costs, 
Appeal No. 102 allowed; 
Appedl No. 181 dismissed. 


ALLAHABAD HIGH COURT. | 
First Civiz APPEAL No. 57 or 1916. 
April 15, 1918. 

Present:--Mr. Justice Piggott and Mr. 

Justice Walsh. 
RAM DULABI—Dsrenpant— APPELLANT 
VETSEUS ` 
HARDWARI LAL AND oTHers— 
PLAIN Ff3— Re PONDENTS. 

Limitation Act (IX of 1908), Sch. I, Art, 116—Cen- 
struction of document—Sale-deed — Covenant, of indem- 
inity, breach of —Suit for damages—Limitation. . 

A sale-deed recited that the property was sold 
free from all debts or liabilities, and contained a 
covenant thatin the event of the vendees having 
to pay some excess amount; that is to say, some 
further charge over and above the sale consideration 
set forth in the deed, the estate of the vendor would 
be liable to make it good together with damages 
and costs. It subsequently transpired that the 
property was subject to a mortgage and on the basis 
of that’ mortgage a decree was passed against the 
vendees along with the original mortgagor. In 
order to save the property from sale under that: 
decree, the vendees had to pay up the mortgage 
money along with interest and costs. They then 
sued their vendor to recover the sum paid by them 
under the mortgage decree: i 
: Held, that the plaintiffs were entitled to rely 
upon the covenant contained in the deed asa cove- 
nant of indemnity and to bring a suit upon if, the 
limitation for which began to run from the date on 
which ‘they suffered actual loss by reason of their 
being compelled to pay off the prior mortgage 
charge. Į p. 20, col. 1.] 

First appeal from a decree of the Subordi- 
nate Judge, Shahjahanpur. 

The Hon’ble Dr, Tej Bahadur Sapru (with 
him Mr Sarat Ohandra Ohaudhri), for the 
Appellant. 

Mr, Baldev Ram Dave, for the Respond. 
ents, 

JUDGMENT. 


Piggott, J.—This ig an appeal by the 
defendant in a suit which, as brought, 
was a suit for damages on account of 
the breach of a covenant of indemnity 
contained in a sale-deed of the 4th of 
July 1901. That deed in itself arose out 
of and formed the completion of a trans: 
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action embodied in a preyious deed of 


9th of January 1899. The plaintiffs in 
this case represent the transferees of the 
vendees under these two deeds and the 
defendant ‘the vendor in each of these 
deeds. The vendor purports to convey 
certain property free of all encumbrances, 
and in each of them there is a covenant 
setting forth what-is to happen in the 
event of its being found that the property 
is in fast encumbered, and in the event 
of the vendees being disturbed in posses- 
sion or having to make any payment on 
account of some previously existing ens 
sumbrance. The matter is clearer. in the 
earlier of the two deeds, but no doubt 
the point has to'be desided with reference 
to the agreement as embodied at the end 
.of the deed of July the 4th, 1901, on 
page 8 R. of the book before us. We 
have only referred to the previous docu- 
ment in order to explain the nature of 
the transaction as throwing light on the 
intention of the parties and the footing on 
which they were dealing with one auother. 
Unfortunately in the deed of July the 4th, 
1901, there has been a olerical error on 
the part of the scribe in that very portion 
of the document which is most material 
for our purpose. We are not sure that 
this error is really vital to the decision 
of the question argued before us, bat the 
error is there and it is as well that 
attention should be called to it. A certain 
word in the deed may have been intended 
to be written as “Maqabal” or as “Fazil”. 
As the document stands it is actually 
written “Fagabal,” which is nonsense, but it 
” must be intended to be read as one or other of 
these two words, Now, onthe one reading the 
expression is correctly translated in our 
paper book by the words “or if any ex- 
cess amount is charged against them,” on 
the other reading, we may translate “‘or if 
they are held chargeable with any prior 
encumbrance.” The latter of these two 
readings would ba less favourable to the 
appellant’s case and for the purposes of 
argument we may adopt the former. The 
sovenant. then is that, in the event of the 
vendees having to pay some excess amount, 
that is to say, some further charge over 
and above the sale consideration set forth 
in the deed, the estate of the vendor will 
he liable to make it good, together with 
ana 
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damages and sosts. Immediately before 
the words above set forth there is a recital 
that the property is conveyed to the 
vendees fres from all debts and liabilities 
or olaims. Then follows the agreement 
that if any portion of the property passes 
out of the possession of the -vendees, or 
they fail to obtain possession or finally, 
in the alternative, if any excess amount 
is charged aganist them, the other property of 
the vendor willbe liable for damages, It 
subsequently transpired that there was a 
prior encumbranse on the property son- 
veyed in the shape of a mortgage in favour 


.of one Chatri Lal. A suit was brought 
on this mortgage in which the present 
plaintiffs, the vendees, were impleaded 


along with the original mortgagor. The 
claim was sontested, bat resulted finally 
in a decreas ia avou of Chatri Lal, and 
in order to save the property from sale 
under that desrae the present plaintiffs, 
the yendees under the deed of July the 
4th, 1901, had to pay up the sum now 
claimed by them, consisting of the mortgage 
money due to Chatri Lal along with 
interest and costs. In the Court below 
this claim was resisted upon a variety of 
pleas, some of which are repeated in the 
memorandum of appeal now before us, but 
the appeal has been argued upon one 
ground only, namely, on the plea of limitation, 
There was an issoe on this point in 
the Court below (issue No. 5), and the 
learned Subordinate Judge disposed of it 
yery beiefly, by pointing out that in hia 
opinion the cause of action acorued to the 
plaintiffs in the month of May, 1915, 
when they had to pay the money to - 
Chatri Lal, and that this plaint had been 
filed with great promptitude in the month 


of July 1915. He held, therefore, that 
it was clearly within time. Curiously 
enough, in the memorandum of sppeal 


before us this finding on the question of 
‘limitation is not in express terms challeng- 
ed. We have been told, however, that 
there has been some error or oversight 
about the drafting of the memorandum 
of appeal and that the plea taken in the 
first paragraph was intended to read, 
“that the plaintiffs had ño subsisting cause 
of action,” and so raised the question of 
limitation. At any rate we have heard 
the appellant on this point, and it was 


f 
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within our discretion to do so. The plea 
is based upon the contention that the 
agreement embodied in the last paragraph 
of the deed of July the 4th, 190i, was 
simply a covenant of title, that there was 
a breach of this covenant the moment 
the deed itself was executed, that a cause 
of action accrued to the plaintiffs on that 
very date and that Gonsequently the pre- 
sent suit is barred under the six years’ 
rule of limitation. As subsidiary arguments 
on this point our attention bas been 
drawn to the fact that the mortgage in 
favour of Chatri Lal was a registered 
document, of which if might bə said that 
the plaintiffs had constructive notice, and 
that in any event they had actual notice 
of it when Chatri Lal instituted his suit, 


_whish was as long ago as the year 1902, 
“The argument before us has proceeded 


upon lines which evidently were not followed 
in the Court below. Oar attention bas 
been drawn te a number of rulings, of 
which the decison most in point 
in Hari Tiwari v. Roghunath ‘Tiwari (1). 
What that case seems to us to lay down 
is that, if the plaintiffs in a suit like 
the present were: bound to rely solely upon a 
covenant of title, whether express or im- 
plied, it might be held that limitation ran 
against them from the date of the execution 
of the deed; but in that suit itself a dis- 
tinction was drawn, and the plaintiffs were 
held to be within. time, because they 
were not suing upon a mere covenant of title, 
and it was held that their sause of action 
arose long subsequently when they were dis- 


possessed of a portion of land then in question, 


Similarly in the present case, it seems 
to us that the plaintiffs are entitled torely 
upon the words already set forth as a 
covenant of indemnity and to bring a suit 
upon them from the date on which they 
suffered actual loss by reason of their 
being compelled to pay off the prior 
mortgage charge. The decision of the 
Court below on the issue of limitation, 
therefore, appears to be substantially 
correct on the ground on which it pro- 
ceeds, although the point was not fully 
argued. The appeal, therefore, fails and we 
dismiss it with costs. 

Appeal dismissed, 


(1) 11 27; A. W. N. (1888) 264; 6 Ind. Dec, 
AN. 8.) 446 UI, B.) 


is that. 
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OUDH JUDICIAL COMMISSIONER'S 
. COURT. PE 
First Civ Arrears Nos, 5 anp'137 or 1916 
l AND No. 12 or 19:7. 

June 27, 1918. 
Present:—Pandit Kanhaiya Lal, J. C., and 
Mr. Daniels, A. J. C. 

Seth BISHESHWAR NATH— PLAINTIFF 
~- APPELLANT 
versus 


HAMID MIRZA BEG AND OTAERS— 
Derenvants—ResPonDeNnts, 


Construction of docwment—Taluqa, succession to, 
settled by agreement—Agreement, deed of, interpretation 
of-—Transferable interest, whether acquired, 

A dispute regarding succession to a taluga. 
belonging to a Muhammadan gentleman 4 in 
respect of which proceedings under Section 146, 
Criminal Procedure Code, had been taken against 
its three claimants, B, C and D, was settled by 
mutual agreement, the relevant terms of which were 
as follows: — 

1. The taluga will not for the present be divided. 

2, The taluga will be released in favour of all 
the three claimants and the evidence adduced in 
the proceedings under section 145, Criminal Pro- 
cedure Code, will be regarded as proof of possession 
of all of them. 

3. Mutation of names in respect of the taluga 
will be made in favour ofall the three claimants 
subject tothe conditions laid down in the agreement. 

4, Each of tho three claimants will take a few 
villages for his personal expenses. 

5, Hach of the three claimants will in succession 
hold tho office of the talugdar of the entire taluga 
without the power of alienation, 

6. All the debts due from A will be a charge 
on the éaluga and the talugdar for the time being 
will utilize the net income of the taluga in payment 
of those debts. l 

7, After payment of the entire debts the neb 
přofits will be divided equally between the three 
claimants, 

8. If the taluqdar for the time being neglecis 
ihe payment of dobts or commits any breach of 
trust, the mau next after him may get him ousted 
and may himself assume that office. 

9, In case of urgent necessity, prior to tho 
payment of the.debts due by 4,if the writing of a 
deed of alienation or hypothecation becomes neces- 
sary, then the deed willbe valid only when it is 
siened and executed by all the three claimants. 

10. The male children of B by non-biradari wife 
will get maintenance, andif G and D happen to 
have no male children by biradari wives, the former 
will have such nia LA arab as may be per- 
mitted to them under the Muhammadan Law: 

Held, that under the above agreement C and D 
took a transferable interest in the villages assigned 
to them as well as in their shares in the taluga, which 
they were competent to transfer even during the time 
when B was the taluqdar. [p. 26, col. 1; p. 26, col. 1.} 


Appeal from the decree of the Subordi- 
nate Judge, Sitapur, dated 30th October 1916, 


+ 
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Babu the 
lant. 

Mr, Mumtaz Husain and Pandit Tara Shan- 
kar Sharma, for the Respondents, 


Ram Chandra, for Appel. 


.JSUDGMENT.—These three appeals have . 


been argued together, as the principal issue in 
each is the same and depends on the construc- 
tion of an agreement, dated the 12th July 1909, 
entered into between Ahmad Mirza Bee. 
Hamid Mirza Beg and Amir Mirza- Beg. 
The following pedigree given in the plaint 
in Snit No, 45 of 1916, aut of which First 
Appeal No. 137 of 1916 arises, is necessary to 
explain the position: —~ 


AGHA J rai BEG. 


> eae |. j 
Nawab Ali Muhammad Ali Mirza 
i Beg, Ali Beg Bee, 
(Childless.) 
Hamid Mirza k Amir Mirza 
fb Beg, 
Aziz Ahmad Farid Mirza 
Beg, Beg. 
cen ji 
Ahmad Mirza Bog, 


Siddiq Mirza Beg, 
Faruq Mirza Beg.” 


The dispute relates to Taluqa Aurang- 
abad, which belonged to Agha Jan ‘Beg, 
His name was entered in List I at No. 
77 and List IL ,at No. 26 appended to 
Act I of 1869. His eldest son, Nawab 
Ali Beg, died during his lifetime. Agha 
Jan Beg. died on the 18th June 1875, 
and was succeeded by his . second son, 
Muhammad Ali Beg, by virtue of a be- 
quest, the effect of which was to vest the 
estate in his eldest surviving son. Mau- 
hammad Ali Beg died childless on the 
18th October 1908. On his death disputes 
arose between his sole surviving brother 
Ahmad Mirza Beg, and his two nephews 
Hamid Mirza Beg, and Amir Mirza Beg, 
as to their rights-in the Taluga and 
proceedings were taken against them under 
section 145 of the Code of Criminal 
Prosedure to prevent a breach of the 
peace. These disputes were subsequently 
~gettled by mutual agreement on the 12th 
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The effect of this agreement was that 
mutation was to be effected in respest of 
the Taluga in favour of all the three 
claimants, that the Magistrate, before 
whom the proceedings under sestion 145 
of the Code of Criminal Procedure were 
pending, was to release the property in 
their fayour, treating all of them as in 
possession, and that subject to the son- 
ditions laid down in the agreement Ahmad 
Mirza Beg and after him Hamid Mirza 
Beg and after the latter Amir Mirza Beg 
were to hold the office of Taluqdar in 
succession without any power to transfer 
the property, except in certain contingen- 
cies therein specified, The agreement 
made a provision for the personal ex- 
penses of each of the said persons and for 
the division of the remainder of the profita 
of the estate after the debts due by the late 
Taluqdar Muhammad Ali Beg were paid 
up, and further declared that after the 
expiry of the tenure of office of Amir 
Mirza Beg, who was to be the last Taluq- 
dar, the son or sons of Hamid Mirza Beg, 
born of a biradari wife, would take a moiety 
and the son or sons of Amir Mirza Bag, 
born of a biradara” wife, would take the 
remainder as absolute proprietors to the 
exclusion of the male descendants of 
Ahmad Mirza Beg, who in the presense of 
such sons were to get maintenance (Es. 
hibit 1). 

In pursuance of the said agreement, 
mutation of names was effected in favour 


of Ahmad Mirza Beg, Hamid Mirza 
Beg and Amir Mirza Beg (Exhibit 
10). p 


On the 29th May 1912 Hamid Mirza 
Beg and Amir Mirza Beg borrowed 
Rs. 93,000 from the Allahabad Bank, Limited, 
by means of two promissory notes, for 
the re-payment of which Lachkhmi Narain, the 
defendant.appellant in First Appeal No. 137 
of 1916, stood surety. On thesame date 
these persons executed an agreement in 
favour of Lachhmi Narain, promising to 
re-pay him what he might have to pay to 
the Allahabad Bank, Limited, on their ac- 
count with interest at 1 per cent. per 
mensem. As these persons subsequently 
failed to pay the money due to the Allaha- 
bad Bank, Limited, the latter realized 
Rs. ¥3,120-6-0 from Lachhmi Narain on the 
8th October 1912, 
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On the i6th November 1912 Hamid 
Mirza Beg and Amir Mirza Beg executed 
a deed of simple mortgage in favour of 
Lachhmi Narain for a lac of rupees in 
consideration of the amount paid by the 
latter to the Allahabad - Bank, Limited, on 
their account with the interest due there- 
on and a sum of Rs. 5,824-4-0 dae by 
them on another account. By the said 
deed they mortgaged a 6-annas share ont 
of Taluqa Aurangabad including the guzara 
villages assigned to them for their person- 
al expenses, and agreed to pay the mort- 
,gage-money within ten years with interest 
‘at 1 per cent. per mensem, compoundable half 
yearly (Exhibit © 1). 

On the 14th May 1913 they made an- 
other mortgage of a 4-annas 8-pies share of 
Taluga Aurangabad inclusive of the said 
guzara villages in favour of Lachhmi Narain 
for Rs. 40,000, agreeing similarly to re pay 
the same within ten years with interest 
at I per cent. per mensem, compoundableé 
half-yearly (Exhibit C 3). 

“On the 2nd January 1914 they made a 
mortgage of what they described as their 
entire 10-annas 8-pies share in favour of 
Lachhmi Narain for Rs, 79,450, agreeing 
similarly to re-pay the same within ten years 
aa interest af the same fate (Exhibit 
C4). 

The contention of Ahmad Mirza Beg is 
that the said -mortgages were invalid, 
inasmuch as ‘the mortgagors had no right 
to transfer tte mortgaged property. The 
relief claimed by him in Suit No. 45 of 
1916, out of which First Appeal No. 137 of 
1916 arises, is, however, confined to the 
mortgage of thel6th November 1912:ard that 
of the 14th May 191%. No relief is claimed 
in regard to the third mortgage. The 
learned Subordinate Judge found thatthe 


mortgagors had no right to mortgage the: 


property in question. 

On the 24th February 1914 Hamid Misa 
Beg effected a simple mortgage of the 
entire village Rampur, which was assigned 
to him for his personal expenses by way 
of maintenance, in favour of Seth Bishesk- 
war Nath and Hafiz Muhammad. Faruq 
in liew of Rs. 16,000, and on the same 
date he executed a lease of the said vil- 
lage in favour of the mortgagees for 14 
years beginning from 1321 Fasli on the 
rental pf Rs. 2,700 per year, agreeing 


kad 
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credited by 
the mortgagees year after year towards 
the principal aud interest due on their 
simple mortgage til the entire mortgage- 
money was liquidated. On the lessees’ 
attempting to get mutation of names effect- 
ed in their favour Ahmad Mirza Beg 
objected that the lessors had no right to 
mortgage the village or grant a lease 
thereof and he was saccessful. Seth Bishesh- 
war Nath accordingly sued for possession | 
of the leasehold village with mesne profits 
for Rabi 1321 Fasli or in the alternative 
for the recovery of money due on his 
mortgage by sale of the mortgaged pro- 
party. This suit, being No. 233 of 1915, is 
the subject of First Appeal No. 5 of 1916. 
The learned Subordinate Judge found that 
the mortgage and the lease ‘were both 
invalid and he gave the plaintiff a simple 
decree for money subject to the right of 
Hafiz Mubammad Farug to get such por- 
tion of the consideration as he might have 
advanced. 

There was a third Suit No. 96 of 1916, 
forming the subject of First Appeal No. 12 
of 1917, arising ont of an attachment of 
a 5-annas 4-pies share in the villages 
Nimkhar and Pataunja, forming part of 
Taluga Aurangabad, obtained by Kedar 
Nath and Gauri Nath in exesution of a 
decree for money held by them against 
Amir Mirza Bəg. An objection filed by 
Ahmad Mirza Beg to ‘the said attachment 
was unsuccessful, and the present suit was 
filed for a declaration that the judgment. 
debtor -had no saleabie interest in the 
property attached. The learned Subordinate 
Judge found in his favour. 

The rst question to be decided is 
whether Hamid Mirza Beg and Amir Mirza 
Beg had acquired a transferable interest 
by virtue of the agreement, of the 12th 
July 1909. The agreement so far as it is 
material for the determination of the above 
issue, runs as follows: — ; 

“We are Ahmad Mirza Beg, son of Agha 
Jan Beg, and Hamid Mirza Beg, son of 
Nawab Ali Beg, and Muhammad Amir 
Mirza Beg, son of Ali Mirza Beg, oaste 
Moghal, ‘residents of Aurangabad, district 
Sitapur., 

“A compromise has been arrived at ami- 
cably between all the three parties as s given 
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- “I, The Taluga Aurangabad in Sitapur 
will not for the present be divided. 

"2, The office of Talugdar of the entire 
Taluga Aurangabad, left by Mirza Muham- 
mad Ali Beg, will be held by Abmad 
Mirza Beg, and after him by Hamid Mirza 
Beg, and after the latter by Amir Mirza 
Beg, and none will have the power to 
transfer the said property. During the 
time of one, the others will not have the 
power to interfere with the work of colles. 
tions in the Taluga and other administrative 
works, contrary to the terms of the compro- 
mise, but they will have the right to inspect 
the accounts. > But if the Taluqdar for 
the time being neglects the payment of debts 
or commits any breach of trust, the man next 
after him may get him ousted and may him- 
self assume that office, But the Taluqdar, 
who is ousted, will get his fixed mainten- 
ance. But in case of ‘urgent necessity, 
prior to the payment of the debts of Mirza 
Muhammad Ali Beg deceased, if the writ- 
ing of a deed of alienation or hypotheaa- 
tion becomes necessary, then the deed will 
be valid only when it is signed and execut- 
ed by all the three persous. 

“3. Every one’ of the three parties 
will take for his rersoral expenses vil- 
lages yielding Rs. 10,C00 a year. The rert 
of such villag 5 will mostly be in cash, 
In order to determine the gross rental cf 2 
village, the village papers for 1208 to 1310 
will be consulted. The Taluqdar for the time 


being will pay with the entire Taluga the dues, 


of the Government in respect of such wil. 
lages”. 


After providing for the maintenance of 


Sicdiq Mirza Beg, ihe son of, Ahmad 
Mirza Beg by a non-biredart wife, and’ his 
male descendants, the agreement con- 
tinues :— l 

“5. After the expiry of the tenure of 
ofice of Amir Mirza Beg as Taluqdar, że., 
when this chain of Talnqda:s will be finish- 
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the office of Taluqdar, the deceased’s male 
issue, born of a bivadarz wife, will get, £o 
long as the Taluqdari system lests, the same 
maintenance and profits which bis or their 
ancestor would have received, if alive. 

“6, The moveables left by Mirza 
Muhammad Ali Beg will be divided in equal 
shares between the three parties, except the 
elephants, horses and conveyances given 
below, the costs of whose maintenance has 
been fixed and which the members of the 
family will be entitled to use with the 
Taluqdar’s permiseion.” 

The agreement then proceeds to provide 
for the payment of the debts and the dis- 
tribution of the profits in the following 
manner :— f 

“8. All the debts due from Mirza Muham- 
mad Ali Beg will be a charge on tha 
estate and the Taluaqdar for the time being 
will utilise the income of the villages of 
the estate, other than the maintenance 
villages, after- deducting therefrom the 
Government reyenue and defraying the costs 
of collestion and the estate expenses desarib- 
ed below, in payment of the aforesaid debts, 


. No amount can possibly be fixed for the 


expenses of litigation, it 1s, therefore, left 
to the dissretion of the Taluqdar to spend 
a reasonable amount on cases Letween the 


landlord and the tenants, under-proprietors 


ed, the son or sons of Hamid Mirza Beg, torn - 


of a biradari wife, to the exfent of one 
moiety, and the son or sons of Muhammad 
Amir Mirza Beg, boru of a biradari wife, 
to the extent of one moiety, will divide 
the estate and hold proprietary possession 
thereof, subject to the right of mainten- 
anes of Siddiq Mirza Beg and his heirs, 
as mentioned in clause 4 of this compromise, 


If Hamid Mirza Beg died before getting: 


—_ 


+ 


or other razya out of the income of the 
estate other than the maintenance villages, 
The costs of other litigation will be determin- 
ed in ecnsultation with all the three p: ries. 
After payment of the entire debt which is 
against the estate, the net profits of tke 
estate will be divided equally between the 
three persons, 2.e, each person will get a 
third during the lifetime of Ahmad Mirza 
Beg. If, God forbid, Amir Mirza Beg or 
Hamid Mirza Beg do not live till then, 
their male children will receive the same. 
After Ahmad Mirza Beg’s death, Siddiq 
Mirza Beg and his male issue and other 
heirs, mentioned in clause 4 of this com- 
promise, will get only the aforesaid mainten- 
ance and Hamid Mirza Beg and Muhammad 
Amir Mirza Beg or their aforesaid issue will 
take the property in equal shares.” 

The agreement winds up by describing 
interest which each was to get as follows:— 

“12, In conformity with the compromise 
mutation of names in respect of the ilaga 
will be made in favour: of Abmad Mirza 
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Beg, Hamid Mirza Beg and Muhammad 


Amir Mirza Beg, subject to the sonditions” 


laid down in this‘deed. Ahmad Mirza Beg 
will receive possession subjest to the con- 
ditions of this document. In the case 
under Section 145, Criminal Procedure Code, 
a separate application will be filed to the effect 
that a compromise has been effected between 
the parties and that now there is no danger 
of a breach of peace, and that the ‘evidence 
which has been produced . may he 
regarded as proof of possession of all the 
three parties and the zlaga be released in 
favour of all the three parties.” 

The Court below construes the deed as 
giving to Hamid Mirza Beg and Amir 
Mirza Beg nothing more than a right to 
` share in the usufruct; but such a construc- 
tion is inconsistent with the entire tenor 
of the deed. In the first place, the 
agreement states that the laga shall be 
released in favour of all the three parties 
and the evidence adduced in the proceed- 
ings under section 145 ef the Code of 
Criminal Procedure shall be regarded as 
proof of the possession of allofthem. In 
the second place, it provides that in con- 
formity with the compromise mutation of 
names in respect of the laga shall be 
made in favour of Ahmad Mirza Beg, Hamid 
Mirza Beg and Amir Mirza Beg, subject 
to the conditions laid down in this deed. 
It concedes to Ahmad Mirza Beg and after 
him to Hamid Mirza Beg and Amir Mirza 
Beg in succession the mansab or the office, 
dignity or position of the Taluqdar for such 
time as he may act in that capacity, 
maintaining “for the present” its indivi- 
sibility as recognised by List II of Act I 
of 1869. But it describes each of them 
as acting Taluqdars or Taluqdars for the 
time being (Talugdar wagt), and expressly 
states that if any of them regleots the 
payment of debts or commits any breach 
‘of trust, the man next after him may get 
him ousted and may himself assume the 
office. If the intention was to reccgnise 
Ahmad Mirza Beg as the sole proprietor 
of the estate without any power of aliena: 
tion and to allow Hamid Mirza Beg ard 


Amir Mirza Beg only a share in the 
usufruct so long as they were alive, the 
suggestion that Ahmad Mirza Beg could 


- be custed from his position of Taluaqdar, if 
-he neglected the payment of debts or com- 


[1918. 


mitted any breach of trust, world be out 
of place. A breach of trust can only be 
committed by a trustee and not by a pro- 
pristor, Ahmad Mirza Beg held by virtue of 
the agreement the management of the proper- 
ty on bebalf of himself and his nephews, 


‘Hamid Mirza Beg and Amir Mirza Beg, and 


the male children of these two born of beraduiz 
wives who were to succeed after the 
death of all the three. By assigning the 
position or office of Taluqdar | to one man 
and maintaining indivisibility ‘for the pre- 
sent’, theobject was that the dignity or 
status of the family should not ostensibly be 
reduced. 

In the third place, in the case of 
urgent necessity prior to the payment of 
the debts due by Muhammad Ali Beg, 
the late Taluqdar, if the writing of a 
deed of alienation or hypothecation became 
necessary, all the three persons were an- 
thorised to sign or execute such a deed 
jointly. If each of these persons was 
entitled only to a life interest, they would 
not bave transferred more than the -interest 
they possessed Jf, on the other hand, 
Hamid Mirza Beg and Amir Mirza Beg 
were entitled to a share in the usnfrust, 
the authority given to .them to join ina 
sale or mortgage in certain circumstances 
and to obtain a release of the property 
in proceedings under section 145 of the 
Code of Criminal Procedure and to get 
mutation of names effected in their favour 
jointly with Ahmad Mirza Beg, would be 
without avy significance. In the fourth 
place, even the male children of Ahmad 
Mirza Beg weré not absolutely deprived of 


. all possible interest in the disputed pro- 


perty. If Hamid Mirza Beg and Amir 
Mirza Beg happened to have no more 
children by biradart wives, the former were 
to have such heritable interest as might 
be permitted to them under the Muhammadan 


Law. 


The noe of Abmad Mirza Beg, 
Hamid Mirza Beg and Amir Mirza Beg 
was exactly similar in regard to the assign- 
ment of villages for their personal expenses 
and the distribution of the profite, except 
in so far that each of them was to ast 
in succession or in a particular order as 
the Taluqdar or, in other words, as the 
custodian of the dignity of the family and 
the manager of the estate. Their rights 
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in other respects were equal. Hach was 
to be treated as holding possession and 
entitled to get mutation of names in his 
favour and if their rights were greater 
than those of a person holding a shar 
in the usufract or a mere life-estate, they 
sould not but be proprietary. Inthe latter 
instance the restriction on alienation im- 
posed by the agreement would be void under 
section 10 of the Transfer of Property 
Act. 

“On the death of Muhammad Ali Beg it 
‘was disputed whether the property would 
devolve according to the Muhammadan 
Law or according to the rule of primogeni- 
ture laid down in the Sanad or family ous- 
tom. The parties to the agreement were 
in any case uncertain as to their rights. 
Under section 22 of Ast I of 
Hamid Mirza Beg was the person entitled 
to succeed, but by-virtue cf the beqnest 
Muhammad Ali Beg was held entitled to 
the estate (Exhibit 20). If the estate 
went out of the statutory rule of succession 
laid down under section 15 of that Ast, 
the property could still remain indivisible 
if the family custom or Sanad was to be 
applied, but would become divisible, if tbe- 
Muhammadan Law was to be held appli- 
cable uncontrolled by the Sanad or the 
custom of the family. The claimants to 
the estate apparently agreed that all the 
three should hold the property together, 
that each of them shall in succession hold 
the office of Taluqdar and manage the 
estate on behalf of himself and the rest 
subjest to the conditions laid down in the 
agreement and that on the death of all 
of them, the property shall devolve in a 
certain manner, The compromise was in 
the nature of a settlement of disputed claims, 
and as held in Hamas Husain Khan v. 
-Nilkanth (1), Gaya Din Singh v. Syed 
Mumtaz Husain (2), Bhairo v. Parmeshri.Dayal 
(3) and Ram Ohandra v. Gopi Nath (4), it 
may be regarded as a transfer to which the 
provisions of section 10 of the Transfer 
of Property Act sre applicable. The cor- 
pus of the estate passed jointly to Ahmad 


(1) 4 0. C. 183. 

(2) 10 0. C, 136. 

(3)'7 A. 616; A. W.N. (1885) 186; 4 Ind. Dee. 
(s. 8.) 600. 

(4) 29 Ind, Cas. 251, 
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Mirza Beg, Hamid Mirza Beg and Amir 
Mirza Beg by virtue of the agreement; and 
the restraint of alienation being void, 
each of them got an absolute estate, sub- 
jest to the conditions as to the manage- 
ment and the like oontained therein. In 
Faiz Muhammad Khan v. Muhammad Said 
Khan (5) their Lordships of the Privy 
Council -pointed out that in order to 


: show that an ultimate gift of the profits was 


less than a gift of the corpus, some evidence 
should be found in the context or in the cir- 
cumstances affecting the property, tending ta 
show a restriction of the interest given. 
The agreement in question contains only 
two restrictions, one against alienation or 
mortgage ‘except in certain circumstances 
and the other dedusible from the ulterior 
disposition mentioned therein. But if an 
absolute estate was given to Ahmad Mirza 
Beg, Hamid Mirza Beg aud Amir Mirza 
Beg, the restraint onalienation being void, 
the ulterior disposition would necessarily fail, 

There is nothing to show that any sons 
of Hamid Mirza Beg or Amir Mirza Beg 
born of brradari wives were alive or in 
existence on the date of the agreement, A 
gift in favour of persons unborn is not valid 
under the Muhammadan Law and a reg. 
triction of the gift to the life of the donee 
is not allowed by the Hanafi Law by which 
the parties to the agreement are governed 
(Tyabji’s Muhammadan Law, pages 274 and 
341, and Ameer Ali’s Muhammadan Law, 
Volume |, 4th Edition, pages 64 and 140), 

Even a life-interest can, moreover, he 
attached, sold or mortgaged for the lifetime 
of the holder of such interest, unless such 
interest is restricted in its enjoyment to 
the holder personally. “uch is not the 
case here. The assignment of certain vil- 
lages for ` personal expenses was only a 
method of enabling the persons concerned 
to recover money for those expenses direatly 
without the intervention of the manger. 
The life-interest is as much saleable or 
transferable as any other interest, th ugh 
such interest cannot last for more than a 
limited duration. 

The learned Counsel for Ahmad ` Mirza 
Beg contends that if the interest of Hamid 
Mirza Beg and Amir Mirza Beg be sold, 
his client will not bs able to sarry oit 


(5) 25 G. 816; 25 I. A. 77; 2 O. W. N. 345;-7 Sar, P, 
C. 7.320; 13 Ind. Dee. (N. s.) 582 (P, C.), 
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the trust reposed in him, namely, the dis- 
eharge of the debts due by. Muhammad 
Ali Beg and the preservation ofthe pro- 
perty for the benefit of his grand nephews. 
But the payment of the debts due by 
Muhammad Ali Beg has been declared by 
paragraph 8 of the agreement to be a 
charge on the estate and will follow the 
property in whatscever hands it goes. The 
agreement creates no other charge and so 
far as it gives a vested remainder tə 
persons not shown to have been in existence 
on the date of the agreement, it is invalid. 
If the restriction on alienation is void, the 
gift over wil], moreover, fail. ~ 

The appeals are, therefore, allowed and 
the claims of Ahmad Mirza Beg dismissed 
and thatof Seth Bisheshwar Nath allowed, 
a decree being granted to the latter for 
possession of the leasehold property sub- 
ject to the rights, if any, of his co-lessee 
Hafiz Muhammad Faruq. The appellants 
will, in the circumstances, get their costs 
here and hitherto in each case from the 
contesting respondents, who will bear their 
own costs thoughout, 


Appeals allowed. 


ALLAHABAD HIGH COURT. 
Exeootion First APPBAL No. 112 
or 1918. 
May 30, 1918. 
Present:— Justice Sir P. C. Banerji, Kr, 
and Mr. Justice Ryves, 
Goswami GORDHANLAULJI AND oranrs— 
JUDGMENT- DEBTORS—APPELLANTS 
CETSUE 


Goswamt MAKSUDAN BALLABH— 


DECREE- HOLDER— RESPONDENT. a 

Civil Procedure Code (Act Y of 1908), O. XXI, r. 82 
—Injunction, decree jor, mode of execution of ~ Hxecu- 
tion, whether can be effected through Police—Hereditary 
office, decree passed with regard to, whether binds legal 
representatives of parties--Ciml Court, power of — 
Procedure. 

A decree for a perpetual injunction was passed in 
favour of the plaintiffs and the defendants third 
party, restraining the defendants second party from 
interfering with the right of the plaintiffs ard of 
the defendants third party to perform the “Singar 
Arti” ceremony in atemple, The legal representatives 


t 


of the defendants second party caused an obstruction 
to the performance of the ceremony by the defend- 
ants third party, and the latter applied for execution 
of the decree through tke Police: 

Held, (1) that the decree having been passed both 
in favour of the plaintiffs and of the defendants 
third party, the latter were entitled to execute it; 
[p. 27, col,!.] l 

(2) that if the defendants second party disobeyed 
the order of the Court, they were Hable to the 
penalties mentioned in Order XXT, rule 82 of the 
Civil Procedure Code, which prescribed the manner 
for the execution of g decree for injunction and that 
the Court had no power to order the Police to see 
that the decree-holders performed the ceremony 
without obstruction by the defendants: second 
party; [p. 27, col. 2; p. 28, col, 1.) l 

(3) that as the suit was brought by the plaintiffs 
on the basis of a right which they claimed as the 
descendants of the founder of the temple, the injunc- 
tion was granted against the defendants not as 
individuals but as persons claiming a right as 
descendants of the original founder and that there- 
fore the decree could be enforced against their legal 
representatives also. [p. 27, cols. 1 & 2.] 


/ 
Execution first appeal from a decree of 
the Subordinate Judge, Muttra, 
Mr. Shiam Krishna Dar, for the Appel- 
lants. 
Mr Narain Frasad Asthana, for the Re- 
spondent, ae 


© JUDGMENT.—This sppeal arises ont of 
an application for the exzcution of a decree 
passed on the J7th. of December 1906, in 
a suit brought by one Goswami Manohar 
Lal against a number of defendants of whom: 
the appellant Pearey Lal is one. Ceriain 
persons who were alleged to have the 
came rights as the plaintiffs were made 
defendants of the third party, ore of there 
defendants being the present applicant for 
execution Goswami Maksndan Ballabh. A 
decree’ was made by the Court against all 
the defendants cf the first and sesond party 
with the exception of one Kishori Lal, 
declaring that the plaintiff and the defend. 
ants of the third party were entitled to 
perform the “Singar Arti” ceremony ia 
a certain temple both on ordinary and 
festive occasions, Ihe decree also ordered 
a perpetual injunction to issue restrain- 
ing the defendants of the first and second 
parties from obstructing the plaintiff and 
the defendants third party from perform- 
ing the duties of the office ‘claimed by 
them. The present application was made 
by Grcswami Maksudsn Ballabh, who is one 
of the defendants of the third party, against 
Goswami Gotardhar Lalji, the grandsonfof 


f 
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Prem Lal, who was defendant No. 1, and 
` Goshain Girdhar Dalji and Goshain Goar- 
dhan Lalji, the sons of Goshain Munna 
Lal, who was_ons of the -defendants of 
tha second party, and Peaarey Lalji who, as 
we have said above, was also a defendant 
of the second party, It is stated on behalf 
of the degree-holder that these defendants 
“are now interfering with the performance 
‘of the duties appertaining to the office 
which was claimed in tke suit and which 
was dévreed to the plaintiff and the deferd- 
ants of the third party. Their prayer, as 
contained in the application, is that the 
decree may be enforced through the Superin- 
tendent of Police of Muttra in this way, that 
on the dates mentioned in the application 
he (the Superintendent of Police) may 
have the “Arti? performed by the deoree- 
holders-applicants, and that the defendants 
may be directed not to interfere with the 
performance of those duties. The application 
was opposed on several grounds, but the 
objections were disallowed and the applida- 
tion as made was granted by the Court 
below. In this appeal which has been 
preferred by the judgment-debtors, the first 
contention raised is that Goswami Maksudan 
Ballabh is not entitled to apply for exect- 
tion as he was not one of the plaintiffs 
to the suit. This objection was raised in 
the Court below and was, we think, rightly 
disallowed. The decree was made in favour 
pot only of Manohar Lal but also of the 
deferdants of the third pariy, declaring their 
right to perform the duties. of the office 
claimed by them at certain hours every 
day and also on festive cccasions. The 
decree thus deolared the right of, amcngst 
others, the present applicant Maksudan 
Ballabh and the injnnction decreed was 
also an injunction in his favour. He ig, 
therefore, entitled to maintain the present 
application. | 

The next contention put forward on 
behalf of the appellants is that the desres 
was personal to the persons in whose favour 
it was made and could only be enforced 
against the individuals who were defendants 
to the snit, and -not against persons who 
are their legal representatives. This con- 
tention also is,. in our opinion, withont 
force. It appears that the suit was brought 
on the basis of a right which the plaiatiffs 
cJaimed as descendants of one of the 

p 
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founders of the temple and that the 
defendants were also made parties ag such 
descendants. The plaintiffs claimed to have 
the right to perform oertain offices which 
the defendants contended, they themselves 
had a rightto perform. So that the desree 
related to a hereditary office whioh the 
plaintiffs claimed, and in regard to whioh 
their claim was resisted,by the defendante 
The injunction was also granted against 
them not as individuals but as persons 
who claimed a right as descendants of the 
original founder of the temple. The ap- 
pellants, who after the death of some of the 
defendants in the former suit, have taken 
their place—or claim to have taken their 
place—are thus persons against whom the 
decree may properly be executed so faras 
the injunction goes. We may mention that 
this plea was not put forward in the 
Court below and it, therefore, did not 
eee necessary for that Court to consider 
: a. 
The third contention is that the applica. 
tion 1s time-barred. As the decree was 
one for a perpetual injunction limitation 
would run from the date of breach of the 
injunction, that is, from the date on which 
the defendants disobeyed the injunction— 
that date was within three years of the 
ha lean Consequently no ques- 
ion of limitation arises in the 
as held by the Court below. EPRE 
It is lastly urged that the Coart below 
was wrong in ordering the Superintendent 
of Police of Muttra to see that the “Arti” 
was performed by Goswami Muksudan 
Ballabh and that the defendants offered no 
obstrustion.: So far as this part of tha 
prayer in the application for execution jg 
concerned, we do not think that the Court 
below ought to have granted it. It had 


“no power under the Code of Civil Pro- 


cedure to order the Police to interfere in 
the matter. There being a decree for a 
perpetual injunction against the defendants 
or those whom they represented, it was 
the daty of the defendants to carry ont 
the injunction, that is to say, to refrain 
from offering any obstrustion to the per- 
formance of the office which was decreed to 
the decree-holder. If they disobeyed the 
order of the Court they were liable to the 
penalties mentioned in Order XXI, rule 32 
of the Code, but the Court could not order 
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the Police to see that the desree-holders per- 
formed the duties of their office without inter- 
ference on the part of the defendants. If 
a breach of the peace was apprehended, 
that was a matter for the Magistrate and 
the Police, and not for the Civil Court. 
We accordingly set aside that portion of 
the lower Court’s order which directs the 
Superintendent of P.lice to order the Sab- 
Inspector of Bindraban to have the appli- 
oant Maksudan Ballabh perform ‘Singar 
Arti” in the temple. 

We are also of opinion that the Court 
had no power to appoint a Commissioner 
to sea that the decree-holder performed 
without obstruction the duties appertaining 
to his office. This portion of the lower 
Court’s order, which was passed on a sub- 
sequent date, should also be set aside. 
In our opinion olause (5) of rule 32 does 
not authorizes the Court to make these 
orders and provides for a different state 
of things. 

We accordingly vary the order of the 
Court below by directing that an order do 
issue to the defendants-appellants forbidding 
them to interfere with the performance of 
the duties of the decres-holder, namely, 
“Singar Arti” every day and on festive 
days in the temple of Radha Ballabhji. 
If the defendants-appellants fail to obey 
the injunction, it will be time for the 
decree-holder to make a proper application 
in the terms of Order XXI, rule 32. We 
direst the parties to bear their own sosts 
of this appeal. 

Decree varied, 


-ar ewer 


PUNJAB CHIEF COURT. 
MisceLLangcous Firer Civit Appear NG. 31338 
or 1917. 

April 19, 1918. 

Present: —Mr. Justice Broadway. 

' DIWAN CHAND—Derenpant— 
APPELLANT 
VETSUS 
Musammat PARBATI— P; AINTIFF AND 
Musammat JSIWANI DEFENDANT— 


T - RESPONDENTS. 
Civil Procedure Code (Act F of 1908), O. V, r. 17 


(1918 


——-GSummons, service of, modes of—Copy of summon 
delivered to defendant-—Refusal to sign acknowledgment 
—Failure to affic copy to door—Service, «whether 
effected. 

The object of serving a summons is that the 
defendant may be informed of the institation of 
the suit in sufficient time before the date fixed for 
the hearing, and the procedure laid down for the 
service of summonses is intended to guard against 
fraud and ensure thatthe proper person has been 
served. [p. 80, col. 1.] 

There are three modes of serving a summons on & 
defendant: (1) by delivery of a copy of the sum- 
mons to the defendant personally or to an agent or 
some one on his behalf and by obtaining the signature 
of the person to whom the said copy is delivered to an 
acknowledgment of service endorsed on the original 
summons; 

{2) by affixing a copy of the summons on the 
door of the defendant’s residence or place of 
business; 

(3) by effecting substituted service as laid down 
in rule 29 ef Order V ofthe Civil Procedure Code. 
{ p. 30, col. 1.) - 

Where a copy of the summons was delivered to 
the defendant who refused to sign the required 
acknowledgment, but no copy of the summons was 
affixed to the door of his house: 

Held, that the summons was not duly served. -[p. 
80, col 1.) 


Miscellaneous first appeal from the order 
of the Senior Subordinate Judge, Lahore, 
dated the 3lst August 1917. 


Lala Tirath Ram, forthe Appellant. 


Lala Dhanpat Rai, for the 
ents. j 


JUDGMENT.—One Lachhman Das, a., ° 
Brahmin of Lahore, died leaving him sur- 
viving a widow Musammat Jiwani and 
three sons Karm Chand, Diwan Chand 
and Gobind Ram. Somewhere about the, 
year 1906 Gobind Ram besame of un- 
sound mind, and as the remaining members 
of the family sould not get on amicably 
an agreement was entered into, and exe- 
cuted on the 10th November 1912 by 
Karm Chand, Diwan Chand and Musammat 
Jiwani referring their dispute to one 
Pandit Hari Chand who, as arbitrator, 
was empowered to effect a partition, and 
to appoint one of the executants to manage 
the share that shonld be allotted to 
Gobind Ram. The ssid Hari Chand was 
brother to Musammat Jiwani and consequent- 
ly the maternal uncle of the others. 


For some reason or other no award was 
made till the 2nd December 1915, 

On the 8th June 1916 Musammat Parbati 
filed an application in Court under paragraph 


kanil 


Respond- 


Vol. XLVI] 
DIWAN CHAND U. PARBATI, 


20 of the 2nd Schedule to the Civil Prosedure 
Code, 1908, in which she recited the fact 
of the reference to arbitration and stated 
that she was the widow of Karm Chand 
who had died some 5 months before and 
that she had come to know of the exist- 
ence of the award after her husband had 
died. She asked that the award should be 
filed and a decree passed i in accordance with 
its terms. 

It appears that (obin Ram had also 
died by the time this application was 
filed. E 

The usual summonses were issued to 
Diwan Chand. and Musammat Jiwani, 
the 6th July 1916 being fixed for hear- 
ing. 

On the 27th June 1916 a report was 
made by the process-server to the effect 
that a copy of the summers had been 
delivered to Diwan Chand, who had taken it 
but refused to give any acknowledgment for 
it. = 

Fresh summonses were then issued for 
the 25th July 1916, and on the 22nd 
July 1916 the process-server again report- 
ed that he had given a scopy to Diwan 
Chand, who had been pointed ont by the 
plaintiff, but that he had refused to asknow- 
ledge its receipt. 

“On the 25th July 1916 the process- 
sever was examined by the Court and 
supported the report made by him, but stated 
that Diwan Chand was known to him per- 
sonally: 

The case proceeded against him ex parie 
and on the lst” Angust 1916 it was 
ordered that the award be filed and a decree 
be passed in accordance with its terms, 
It should be mentioned that Musammat 
Jiwani also made no appearance and the 
order and decree was ev parte against her as 
well, 

On the 16th October 1916 Wastan a 
Parbati applied to have the decree execut- 
ed and asked to be pub in possession of 
the house in suit which had been allotted 
to her husband, and on the 8lst October 
1916 a warrant for the delivery of pos- 
session was issued for the 21st November 
1916, 

On the 13th November 1916 one Ghulam 
Dastgir, Civil Nazir (now dead), is said to 
haye made a report to the effect that 
when he was going to the spot with the 
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decree-holder, Diwan Chand had met him 
in the bazar and had told him that Musammat 
Jiwani was in possession of the house and 


that it was she from whom possession 
should be taken, and that Musammat 
Jiwani had refused to surrender posses- 
sion. 


On the 21st November 19:6 dataci were 
issued to both the judgment-debtors for the 
2nd December 1916 and then again for the 


- llth Desember 1916. 


On the 8th December 1916 a 
was made that a copy of the notice had 
been affixed to the open door of Diwan 
Chand’s house as he had refused to accept 
sérvice. A fresh notice was issued for 
the 2.st Decemher 1916, and on the 19th 
December 1916 it was reported that it had 
been affixed to his door as he had gone away 
on hearing of the notice. 

On the 2ist December 1916 another 
notice was issued to him for the 11th 
January 1917, and on the 8th January 
1917 the process-server again reported that as 
Diwan Chand refased to accept it the notice ` 
had been affixed to his door. 

On the llth January 1917 a Mukhtar 
appeared in Court on Diwan Chand’s 
behalf and asked for time as he wished 
to raise objections, and on the 3rd February 
1917 an application was filed by him in 
which it was sought to get the ex parte 
decree set aside, on the ground that he 
had never been duly served and had only 
come to know of the state of affairs on the 
14th January 1917 through Musammat 
Jiwani. 

This application having been dismissed 


report 


_on the 3ist August 1917, Diwan Chand 


has preferred 

Tirath Ram. 

addressed me 
Parbati. 

Tne Court below has dismissed the appli- 
sation holding that it was time-barred, 
both because the summons had been duly 
seryed in the first instance, and because 
in any event he had had knowledge of the 
decree in November 1916, 

Mr. Tirath Ram contended that the sum- 
mons had not been duly served. He referred to 
Order V, rule 17, Civil Procedure Code, and 
contanded that the provisions of that rule 
had not been complied with, inasmuch as a 
copy of the summons had not bogu 


this appeal through Lala 
Lala Dhanpat Rai has 
on behalf of Musammat 


. this case was 
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affixed to the door of Diwan Ohband’s 
house, 

Now there are three modes of serving a 
summons on a defendant:— 

(1) by delivery of a scopy of the sum- 
mons to the defendant personally or to 
an agent or some one on his behalf and 
by obtaining the signature of the person 
to whom the said copy is delivered to an 
acknowledgment of service endorsed on 
the original summons (vide Order V, rules 
10—16 and 18, Civil Procedure Code, 
- 1908); 

(2) as laid down in rule 17, by affixing 
a copy of the summons on the defendant’s 
residence or place of business. 

When this method is adopted, the pro- 
visions of rule 19 have to be complied 
with and the Uourt concerned has to deside 
whether the summons has or has not been 
duly ‘‘served;’’ and 

(3) by effecting 
laid down in rule 20. 


In the present case rule 17 has clearly 
not been complied with, inasmnch as no 
gopy of the summons was affixed to the 
door of Diwan Chand’s house—the report 
in each instance being that a sopy had 
been given to Diwan Chand who had refus- 
ed to sign the required acknowledgment. 
Mr. Dhanpat Rai contended that in the 
sircumstances if was impossible to comply 
with the provisions of rule 17 as the pro- 
gess-server, having delivered a copy of the 
summons to Diwan Chand, had none which he 
sould affix to his house. 


This, no doubt, is correct, but does 
this fact do away with the necessity of 
complying with the prov-sions of the law’ 


T think the answer must be in the 
negative. 

The object of serving a summons is 
that the defendaut may be informed of 
the institution of the suit in sufficient 
time before the date fixed for the hear- 
ing, and the procedure laid down for the 
service of Summons is intended to guard 
against fraud and ensure that the proper 
person has been served. The summons in 
clearly not duly served so 
far ag rule 17 is concerned, nor can it be 
said that personal service ‘was effected 
within the four corners of rule 16, 


substituted service as 


[1918 


In Maruti v. Vithu (1) it was held that 
service Lad not been duly effected when 
the respondent in an appeal had refused 
to take a copy of the notice of appeal 
and the provisions of rule 17 had not 
been complied with. J hold, therefore, that 
Diwan Chand was not duly served with a 
Summons. ~~ 


The next question is whether he came to 
know of the decree in November 1916 or, as 
he says, in January 1917. 


As to this it certainly is curious that 
Diwan Chand shonld have been away for 
the whole of the period—and that he 
should not have heard of this matter from 
his mother Musammat Jiwani who .was 
living in the housa. 

The report of the deceased Civil Nazir 
would go to show that he had knowledge. 
It was urged that this report is not 
admissible in evidence. lt was, however, 
made in the ordinary course of his duties 
and has been proved. Witnesses have also 
deposed to the correctness of what it 
contained. I do notthink, therefore, that 
it can be entirely ignored. 

lt will be seen that the notices issued 
subsequent to the passing of the decree 
were served as provided for in rule 17, 
and after a careful consideration of .the 
evidence on the record I am unable to 
hold that Diwan Chand duly came to know 
of the decree only in January 1917. 

The evidence as to his absence from 
Lahore is vague and inconclusive, and it 
seems to me most improbable that he 
never heard of the decree till January 
1917.. The evidence that he knew of it 
in November 1916 is supported by the 
report of the deceased Nazir and, I think, 
should be accepted. 

In these circumstances the appeal fails 
and is dismissed, but I leave the parties. - 
to bear their own costs in this Court, “ 

Appeal dismissed 


(1) 16 B, 117;8 Ind. Deo. (x. s.) 553, 


J 
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PUNJAB CHIEF COURT, 
Sreconp Civit Apreat No. 2629 or 1917. 
April 19, 1918. 

Present :—Mr. Justice Cheyis. 
SHER SINGH-— DerENDANT— APPELLANT 

VETEUE T : 
PEM RAJ— PLAINTIFE AND MARU AND 


OTHERS—-DENENDANTS — RESPONDENTS, 

Limitation Act (IX of 1908), s.12—Time spent in 
obtaining copies of judgment and decree~—Separate 
periods, whether can be allowed—‘Requisite,” meaning 
of—Time requisite, whether question of fact or of law. 

It is the duty of an appellant to obtain as many 
copies as possible on a single petition, and if he 
wastes time applying first for one copy and then 
for another, he cannot claim that allthe separate 
periods spent in obtaining copies were really 
“requisite” within the meaning of section 12 of the 
Limitation Act. [p. 31, col, 2.] 

An appellant can, under section 12 of the 
Limitation Act, only deduct such time as was 
requisite for obtaining copies, and what time is 
requisite for this purpose is a question of fact on 
the circumstances of each particular case. Where a 
lower Appellate Court decides that a double period 


, Was not necessary, the question whether it is right 


or wrong is not a question of law, 
p. 82, col, 1.) 

- Second appeal from the decree of the Dis” 
trict Judge, Karnal, dated the lst May 1917. 

Mr. Saeed Hassan, for the Appellant. 

Mr. Rambhaj Duita, for the Respondent. 

JUDGMENT.—The  plaintiff’s suit for 
an injunction having been decreed by the 
first Court, Sher Singh, one of the defend- 
ants, appealed to the District Judge 
who dismissed his appeal as time-barred. 
Sher Singh appeals to this Oourt,.and the 
only question is whether his appeal to the 
District Judge is barred by time. 

The first Court’s decree is dated Sth 
May 191¢. Sher Singh applied for scopy 
of judgment on 20th May 1916, and it was 
ready on 28rd May. He applied for copy of 
decree on 5th June 19. 6, and it was ready on 
6th June. He lodged his appeal on the 10th 
June. 

It is admitted by Mr. Sayyad Hassan 
that unless his client can get credit for both 
the above periods, 172, 20th to 23rd May 
and 5th to 6th June, 6 days in all, the 
appeal to the District Judge is time- 
barred. Section 12 of the Limitation Act 
lays down that in computing the period 
of limitation for an appeal the time requisite 
for obtaining a copy of the decree, sentence 
or order appealed from shall be excluded, 
and where the appeal is from a decree 


[p. 81, col. 2; 
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_ credit for both periods. 


‘of decree in addition to the time 


3] 


the judgment on whish it ig 

shall also be exeluded. ee 
Raman Chetii v. Kadircalu (1), Karnam 
Narasimhulu v. Secretary of State (2) and 
Din Dayal v. Rameshar (3), Mr, Sayyad 
Hassan urges that his glient san get 
But it is lear 
that only the time requisite ean be ex. 
cluded, and these judgments do not discuss 
the question whether. when it ig open to 
a party to apply for both sopies at once 
he can apply first for one and then fon 
the other and olaim to exclude two periods 
as both being requisite. The question is 
one on which there is a diversity of 
opinion. Other cases on the point jn addi. 
tion to those already mentioned have been 


‘cited on page 75 of Rustomjee’s Limitation 


Act; 2nd Edition. There are two Punjab 
rulings. The first is an unreported case 
Civil Appeal No. 1525 of 1879, Che: 6 two 
Judges differed, and the case was referred 
to a third Judge (Rattigan, J.), who held 


that if was the duty ofa litigant to obtain 


as many copies as possible on a single 161 
and that if he wasted time ee a 
for one copy and then for another he could 
not claim that all the separate periods 
spent in obtaining copies were really “re. 
quisita.” The second cosse is Thana Mal 
v. Musammiat Nehali (4) and is on all fours 
with the present case, The appellant first 
applied for copy of the judgment, and sub- 
sequently for copy of decree, and claimed 
to deduct the time spent in getting copy 
A A 
getting copy of the judgment. The Divi 
sional Judge held that as he conld have 
applied for both copies at the same time, the 
extra time spent in getting sopy of deara 
was not requisite within the meaning of 
section 12, and dismissed the appeal as 
time-barred. On further appeal, with certi. 
ficate to this Court, the learned Judge 
(Plowden, J.) held that the appellant sould 
only deduct such time as was requisite for 
obtaining sopies and said: “What time is 
requisite for this purpose is a question 
of faot on the circumstances of the par- 
ticular case. The two periods may be oon- 
current or not concurrent, for the section 


(1) 8 M. L. J. 148. 
(2) 17 Ind. Cas. 893; 12 M. L. T, 880, 


(3) 28 Ind. Cas, 866; 180, C, 74120. 
(4) 6 P. R, 1894, : 12 O. La J, 159, 
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ordains nothing whatever on this point. In 
some cases it might properly be held that 
a separate allowance should be made in 
respect of each copy. But when the Divi- 
sional Judge decided that in this case two 
periods were not requisite, and made only one 
allowance, he decided that 
double period was not necessary and whe- 
ther he was right or wrong is nota question 
of law.” ; 

With this decision I fully agree. I quite 
admit that cases may arise in which a 
person aggrieved by a decision may apply 
separately for copy of judgment and for 
scopy of decree and may claim that both 


periods should be allowed as requisite, 
But in this case no reason has been 
shown for separate applications, All that 


has been suggested is that Sher Singh may 
have first applied for copy of judgment, merely 
to see whether he would appeal, and then, 
having made up bis mind that he would appeal, 
applied for copy of decree. This may have 
been the case, but the fast remains that he 
could easily have applied for both copies 
atonce. Even had he afterwards made up 
his mind that it was not worth his while 
to appeal, the extra expenditure involyed 
in getting copy of decree as well as copy 
of judgment would have been slight, and 
if merely to avoid the risk of spending a 
little extra money he chose to apply rst 
for copy of judgment only, I “do not see 
how he can now say that both periods 
should be allowed as requisite. 

As to allowing any extension under section 
5, I need only remark that if Sher Singh had 
exercised due diligence he sould have filed 
his appeal on the 7th or 8th of June, 
when it would have been within time, 
even allowiug credit only for the time 
spent in getting copy of judgment. He 
had his sopy of judgment in May, so he 
could easily have got his grounds of appeal 
drafted and could have’ filed his appeal 
accompanied by copies of. both judgment 
and decree on.the 7th or Sth June. 

The appeal is dismissed with costs, 


Appeal dismissed, 


in this ease a 


dominate his will, 
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OUDH JUDICIAL COMMISSIONER'S 
COURT, 
First CIVIL Aprrat No. 78 oF 1916. 

- June 19, 1918. 

Present:—Mr. Lindsay, J, C.,and Pandit 
Kanhsiya Lal, A. J. O. 
MUHAMMAD SHER KHAN — PLAINTIFF 
——APPELLANT 
Yersus 


Ruja Seth SWAMI DAY AL—DeErenxpant 


— RESPONDENT. 

Slortgage— Term fized for redemption—Redemption, 
suit for, before: expiry of term, maintainability of— 
Clog on redemption—Contract Act (IX of 1872), s. 16— 
Undue influence—Borrouver in need of money — Lender, 
whether dominates his will. ; 

A mortgage-deed provided that if the principal 
and interest due on the mortgage was not paid up 
to the date fixed for such payment, thé mortgagee 
was to take possession of the mortgaged property, 
was 40 appropriate its profits in lieu of interest 
without any liability to acoount to the mortgagor 
for the profits, which exceeded the amount of 
interest at the contract rate by practically half as 
much, was to secure to himself certain further or 
collateral advantages and was to remain in posses- 
sion of the mortgaged property fora fixed period 
during which the mortgagor could not claim redemp- 
tion, On the mortgagor failing to pay the principal 
and intcrest as stipulated in the deed, the mortgagee 
entered into possession of the mortgaged property. 
The mortgagor then sued for redemption, alleging 
that he was entitled to redeem during the period of 
the mortgagee’s possession on the ground that the 
conditions in the mortgage-deed constituted a clog 
on the right to redeem: 

Held, that the mortgage-deed did not contain a 
clog on the right of redemption and that, therefore, 
the suit was premature. [p. 85, cols. 1 & 2.] 

Urgent need of moncy onthe part of a borrower 
does not of itself place tho lender in a position to 
[p. 34, col. 2.] 


Appeal from the decree of the Sub- 
ordinate Judge, Kheri, dated the 17th April 


1916. 

The Hon’ble Syed Wasir Hasan and 
Syed Ali Mohammad, for the Appel- 
lant. 


Gokaran Nath Misra 
for the Re- 


The Hon'ble Pandit 
and Babu fstwart Prasad, 
spondents, 


JUDGMENT —This is a mortgagor's 
appeal arising ont of a suit for'redemption, 
which has been dismissed by the Court 
below on the ground that the plaintiff 
under the mortgage-contrast has no pre- 
sent right to.redeem.. Whether or not he 
has that right is the matter for de- 
termination in this appeal. 
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A short statement of the material facts may 
conveniently be given here by way of 
introduction. 

The plaintiff Muhammad Sher Khan is 
a Taluqdar holding an estatein the Kheri 
district and first entered into dealings with 
the mortgagee in this suit (or rather his 
father) in the year 1904. By that time 
the plaintiff had encumbered his property 
to a considerable extent. He had executed 
five mortgages hypothecating portions of 
his estate tn favour of two mortgagees, 
and the outstanding debt amounted to 
close on Rs. 72,000. The earliest mort. 
gage executed in favourof a banker named 
Dwarka Das carried interest at 12 per cent, 


per annum csompoundable with six-monthly | 


rests; on this the mortgagee had brought 
a suit and obtained a decree. The other 
four mortgages were in favour of Ganesh 
Prasad: two of these carried interest at 
the rate mentioned above, the third at 
15 per oent. per annum compoundable in 
the same way: the fourth loan was given 
at 12 per cent. per, annum simple. To 
discharge these debts the plaintiff on the 
Slst August 1904 borrowed a lakk of 
rupees from Seth Raghubar Dayal, the 
- father of the present defendant: the sum 
owing to the prior mortgagees was left 
with Raghubar Dayal for payment and the 
balance was taken by the mortgagor. 


To secure this loan the plaintiff exe- 
cuted a mortgage. It was agreed that 
interest should run at the rate of 


“Rs. 7-1-8 per cent. per annum payable half- 
yearly, with a stipulation that the interest 


should be sompounded in default of 
punctual payment, and the mortgagor 
undertook to pay off the debt at the 
end of four years in the month of 


Jath, 

It was further agreed that ifthe mort- 
gagor failed to pay four successive instalments 
of interest, or if he failed to redeem on 
expiry of the period mentioned, the mort- 
gages was to have the option of taking 
possession of the mortgaged property for 


a period of twelve years during which 
the mortgagor was not to be entitled to 
exercise his right to redeem; the profits 


during the term of twelve years during 
which the mortgagor was not to be en- 
titled fo exercise his right to redeem, 
ge, the profits during the term of the 
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mortgagee’s possession, were to be appro- 
priated in lteu of interest and there was 
to be no accounting between the parties 
for this period. The mortgagor undertook 
to deliver complete possession to the 
mortgagee, including possession of all sr and 
khudkashi lands and of all buildings. The 
mortgagee was to be allowed to appro- 
priate fallen timber and to ant down 
four trees a year. Another condition was that 
when. the mortgagor came to redeem ov 
the expiration of twelve years he was 
to be liable to pay to the mortgagee, in 
addition to principal and interest making 
up the mortgage debt, all sums recoverable 
from tenants on account of arrears of rent 
and faqave. 

The only other condition of which we 
need take notice is one by which the 
mortgagee, while out of possession, agreed 
to receive payments of not less than 
Rs. 3,000 at a time in reduction of the princi- 
pal- sam. 

On the 9th June '908 before the period 
of this mortgage expired, the mortgagor 
renewed the bond after an account had 
been taken between the parties showing 
that the mortgagor owed Rs. 82,154.15.6, 
He paid up Rs. 154-15-6 and the fresh 
bond was executed for Rs. 82,000. This 
is the bond now in suit, l 

The terms of this bond are for the 


most part identical with those of the 
earlier document, but the perinad for . 
redemption was fixed at five instead 


of four years. Further the mort- 
gagee agreed that while he way out of 
possession he would receive payments of 
sums not less than Rs. 500 in reduction 
of principal. There was still a olause 
enabling the mortgagee to take possession 
for twelve years in case the mortgagor 
failed to redeem at the end of the five years’ 
term, and under this clause the mortgagee is 
now in possession by virtue of a decree of this 
Court dated the 9th of February 3915, It is 
admitted that before this decree was passed, 
the Court gave the mortgagcr an opporturity 
of paying off the debt by private arrange- 
ment so as to avoid delivery of possession 
to the mortgagee: the mortgagor, however, 
failed to take advantage of the indul- 
gence. He has now brought this suit for 
redemption and claims that he is entitled 
to recover possession, notwithstanding the 
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covenant in the deed by which he is 
debarred from seeking redemption for a 
period of twelve years to count from the 
date of the mortgagee’s taking possession. 
: He says that he is entitled to relief 
against this contract on the ground that the 
bargain between himself and the mortgagee 
is harsh and unconscionable and was pro- 
cured by undve irfluence, the mortgagee 
baving taken advantage of his necessities 
for the purpose of obtaining unfair terms, 
He asks the Court to treat this covenant, 
read with the other terms of the contract, 
as amounting to a ‘slog’ on the right of 
redemption which cannot in equity be en- 
forced so as to prevent-his now coming 
forward and asking to be reatored to pos- 
session on payment of principal and in- 
terest, 

With regard to the plea of undue in- 
fluence, the Subordinate Judge Fas ruled 
that it was not open to the plaintiff in 
accordance with the dostrize of res judicata: 
in bis opinion this was a plea which the 
- plaintiff cculd baye and ought to have 
raised when he was resisting the mortgagee’s 
suit for possession. 

We are not disposed to accept this fird- 
ing of the Court below but we agree with 
the finding „which it same to on the 
merits of the plea, namely, that there was 
no proof of undue irfluence which would 
entitle the plaintiff to avoid the contrast 
under the provisions of section 16 of the Con- 
tract Act, 

The plaintiff mer oral evidence for the 
purpose of showing that the mortgagee 
had taken undue advantage of him at the 
time the mortgage was renewed. A good 
deal of that evidence was irrelevant, and 
what was relevant has been found to be 
untrue. We agree entirely with the judg- 
ment of the Court below on thi point; 
the evidence led by the defendant proves 
conclusively that the story told by the 
plaintiff and his witnesses regarding the 
events which happened at the time the 
deed was renewed is absolutely false. It 
is clearly established by the defendant's 
evidence that the transaction was entered 
into at the plaintiff's own request, that 
the mortgagee never pressed for renewal 
of the deed, and that the plaintiff of his 
own free-will and without compulsion of 
any kidd executed the deed now in suit, 
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which was written out by his own mukhtar, 
one Abdul Qayum. 

Apart from the oral evidence there is 
nothing either in the circumstances or in 
the terms of the document itself to jus- 
tify the conclusicn that the mortgagee 
was in a position todeminate the will of 
the plaintiff at the time the mortgage 
was executed. In this connection it is 
important to consider the admission made 
by tbe plaintiff in the witness-box that 
be bad no complaint to make regarding 
the terms of the mortgage executed by him 
in the year 1904, “His statement on this 
point may be quoted here:— 

‘I executed the former deed in favour 

of the defendant’s father with all its terms, 
not under ary undue ir fluence brought to bear 
upon me by the deferdant’s father, tut because 
I was badly in need of money at that time to 
pay (ff certain decrees. J did not care much 
for that deed.” 
. By this last expression we ME the 
plaintiff to mean that he was indifferent 
and had ro reason to. complain of the 
terms cffered him by the mortgagee. If 
ihis be so, ke appears to have no parti- 
onlar reason to impeach the present con- 
tract as being harsh and unconscionable, 
for the terms are more favourable to him 
than those of the deed of 1904. While . 
interest is at ths same rate, the mortgagee 


gives the plaintiff the right .to make 
payments of rot less than Rs, 500 at a 
time in reduction of principal. Under the 


earlier deed: the minimum sum which the 
mortgagee was bound to accept on this 
account was one of Rs, 3,000. While it 
may be true that the plaintiff -stood in 
urgent need of money when he executed 
the first deed, there is nothing to show 
that be wanted more money when he 
came torenew it. Indeed no money was 
advanced to him on the latter cocasion. 
Clearly he wanted a renewal of the son- 
tract so as to securea further opportunity 
of redeeming before the mortgagee exer- 
cised his option-to take possession of the 
mortgaged property, and this the mortgagee 
agreed to give him. And in any- case 
urgent need of money on the part of 
the borrower does not of itself place the 
lender in a position to dominate his will, 
We are satisfied, therefore, that no case 
is made gut for interforence with the bargain 
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of the parties on the ground of undue 
influence. r3 

Next with regard to the argument that 
‘there is a clog upon the right to redeem 
from whish the plaintiff is entitled in 
equity to bə relieved, it is contended 
that the right to redeem which waa settled 
by the sontracst is clogged by reason 
of the stipulation by which the mortgagee is 
entitled to retain possession of the mort- 
gaged property for a period of twelve 
years without liability to account to the 
mortgagor for the profits. The plaintiffs 
allegation in paragraph 9 of the plaint 
is that under this arrangement the mort- 
"gages is now receiving profits which 
represent a sum of vyer Rs, 6,000 a year 
in excess of the interest agreed upon. 
The Subordinate Judge has not expressed 
any definite opinion on this point, but he 
states that the defendant’s Pleader admit- 
ted in the course of argument that the 
net profits exceed the interast by at least 
two or threo thousand rupees a year; and 
before us it has been argued by the re- 
- spondent’s Advocate that on the assumption 
that the excess amounts to R3. 3,000 a 
year there is no question of penalty, be- 
cause on this reckoning the rate of in- 
terest has been enhanced from the date of 
default from Rs. 7-1-8 per cent. per annum 
to 10$ per cent. per annum, which is still 
a moderate rate for transactions of this 
nature, 

Then again we are referred on behalf 
of. the appellant to the olauso by which 
the. mortgagee while in possession is en- 
titled to out and remove timber as also 
to the clause which renders the mortgagor 
liable at the time of redemption to pay 
arrears. of rent and ftagavt advances to 
tenants which may -be recoverable. And 


lastly we are asked to consider the stipu- 


lation by which the mortgagor is preclud- 
- ed from making payments on account of 
principal during the period of the mortgagee’s 
possession. 

The case for the plaintiff, therefore, is 
that the mortgagee has secured to him- 
self certain further or collateral advant- 
ages which constitute a fetter upon the right 
to redeem. 

“The agreement by which the oexeraise 
of the right of redemption is postponed 
for a period of twelya years cannot by 


itself be treated as a clog: the parities 
are allowed to settle the period of redemp- 
tion by contract between themselves, and 
to arrange the date after which redemp- 
tion may be had. Here we havea time 
for redemption fixed by the parties them- 
selves, and unless the mortgage is, if it 
legally aan be, satisfied from~the usnfruot 
meanwhile, there is no ground apparent 
upon which the plaintiff should be allowed to 
depart from hisagreement and seek redemp- 
tion at an earlier date. 

The clause by whioh the mortgagor is 
debarred from making payments -towards 
principal during the period of the mort- 
gagee’s possession is part and parcel of 
the arrangement by whioh ths exercise 
of the right of redemption is postponed: 
ib is nota oollateral or independent clause 
in restriction of the exercise of a right 
already agreed upon. 

As for the other terms to wuich our 
attention hag been drawn, they are eon» 
cerned with the termsupon which redemp- 
tion may be had when the time for re- 
dermption arrives, and the question whether 
they are to be treated as penal within 
the meaning of section 74 of the Contract 
Act is not one to be dealt with at the present 
stage, when the only matter before us is 
the right of the plaintiff to bring this 


“suit for redemption in contravention of the 


terms of the contrast. 

We hold that the suit for redemption is 
premature and affirming the decision of the 
Subordinate Judge direct that the appeal be 
dismissed with costs. 

Appeal dismissed, 


CALCUTTA HIGH COURT. 
Appgal FROM APPELLATE Decree No, 585 
oF 1917. 
June 25, 1918. 
Present :—Mr, Justice Walmsley and 
Mr. Jastice Panton. 
SONAULLA SARDAR—DeFexDanlI— 
APPELLANT 
versus 
BHAGABATI DEBYA CHOWDHURANI 
AND OTHERS—-PLAINTIFFS—-RESPONDERTS. 
Bengal Tenancy Act (VITL B, O, of 1885), 38, 29, 52 


ai 
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— Area of holding increased on measurement— Agree- 
ment to pay rent at rate considerably in excess of 
original rate, whether enforceable. 

The area of a holding for which the rent payable 
was Ra. 10-5-0 was described in the dakhilas 
{rent receipts) given to the tenant and in the 
papers kept by the landlord as 72 bdighas. On 
a fresh survey made by the landlord the area 
was found to be 94 bighas: whereupon the tenant 
agreed to pay Rs. 16-k4-0 as rent per annum for the 
holding as found by the measurement: 

Heid, that as the landlord could not point to any 
particular piece of land as being an excess area 
for which the tenant agreed to pay him so much 
rent in excess, the agreement of the tenant to pay 
Rs. 16-14-0 for the 9} bighas found on measure- 
ment was unenforceable under section 29 of the 
Bengal Tenaucy Act, since by it the original rate 
of rent per bigha was increased considerably in 
excess of the authorised increase of 2annas in tho 


rupee. [p. 37, col. 2.] ; 

Appeal against the decree of the Sub- 
Judge, Rajshahi, dated the 25th September 
1916, reversing that of the Munsif, Naogaon, 
dated the 25th April i916. 


FACTS appear from the judgment and 
arguments, 

Babu Kritish Chunder Neogy, for the Ap- 
pellant.—This appeal is on behalf of the 
defendant and it arises out of a suit for rent, 
The plaintiffs claim that the rent of the 
jama is ks. 16-14-0 per annum. The 
defendant says that the rent is not 
Rs. 16-14-0 but Rs. 10-15-0. The plaintiffs 
say that there was a measurement of the 
holding in 1809 B.S. and it was then 
found that the original area was 72 bighas and 
that it had increased to about 93 bigkas, 
In 1311 B.S. the defendant agreed to pay 
the enhanved rent of Ry, 16-14-0. The 
defendant says that the agreement of 1311 
B.S. having been made in contravention 
of ‘the provisions of section 29 of the Bengal 
Tenancy Act is invalid. The first Court 
gave effect to the contention of the defend- 
ant, but on appeal the Court of Appeal 
below decreed the suit in full. 


My submission is that under section 52 
of the Bengal Tenancy -Act it is incumbent 
upon the plaintiff to prove what was the 
original area of the land let out to the 
defendant and what is the amount of the 
excess; unless be can do that, he cannot claim 
additional rent for any additional area. 
not sufficient for the landlord to show that 
the area is more than what is entered in 
the dakhilas and other collestion papers, 
The leading case on this point is Qourd 


It is 


Pattra v. Retly (1). The case of Rajendra 
Lel Goswami vy. Chunder Bhusan Goswami (2) 
is also in point; It bas been found that 
the plaintiff has not been able to prove 
that the original settlement was made on 
the basis of a measurement, so it cannot 
be said that there has been-any excess in 
area of land for which the plaintiff-land- 
lord is entitled to claim enbancement of 
rent. To establish the existence of excess 
land the landlord has got to prove the 
area of the land at its inception; in a 
suit for additional rent he must also prove 
that the rent originally did not cover and 
was not intended to oover such exaess area. 
But no such proof has ‘been given in this 
case. Refers to Rajkumar Pratap Sahay v. 
Ram Lal Singh (3!. Evidence has been given 
to show, and it has also been found by the 
Court of first instance, that the boundaries 
of the land leased and held by the defend- 
ant remain the same. The authorities 
show that when there is a lease of lands 
within specified and fixed boundaries, the 
landlord cannot claim additional rent if on 
a measurement the actual quantity of land 
let out is found to be in excess of the 
quantity specified in the lease. See Jagan- 
nath Manihi y. Jumman Ali Putwari (4). See 
also Akbar Ali Mian v. Hira Bibi (5), 

The enhancement of rent has contra- 
vened : the provisions of section 62, clause 
(3), The excess area has not been assessed 
according to the provisions of section 52, 
clause (3). 


The next point is that the enhancement 
is invalid having been made in contraven- 
tion of section 29 of the Bengal Tenancy 
Act. It appears that prior to 1309 B.S. 
the rent was at the rate of about Ke 1-64 
annas per bigha. In 1311 B.S. there was 
by agreement between the landlord and the 
tenant, an increase of rent, wiz, at the rate 
of Re 1-125 annas per begha. That increase 
is by more than 2 annas in the rupee and, 
therefore, not enforceable, 

Babu Surendra Chandra Sen (with him 
Babu Hemendra Chandra Sen), for the Res- 
pondents,—In order to apply section 29 the 


+ 


2 20 0. 579 at p. 583; 10 Hnd. Dec. (N. s.) 892. 
2)6 C. W. N.318. 

(3) ő 0. L. J. 588. 

(4) 29 0, 247, 

(5) 16 Ind. Cas, 882; 16 O, L. J. 182 et p. 185, 
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holding must remain constant. _T'he section 
„has no applioation where there has been an 
addition of area. If the holding remains 
the same, z.e., unaltered in area and the 
rent is enhanced by agreement, then and 
then only section 29 applies. Where there 
1g an addition of area to the holding or 
where there is a sgubstraction of area 
from the holding, ‘the’ holding does not 
remain constunt and hence section 29 cannot 
apply. Refers to the case of Satish 
Chundru Girt v. Kabiraddin Mallick (6). 
It has been held that section 29 apples 


only to the increase in the rate of rent and - 


not fo an increase in the amount of rent 
for increase of area. Refers to Raj Kumar 
Sarkar v. Faizuddi Tarafdar (7) and Nazir 
Peyada v, Jyatindra Narain (8). The present 
case is stronger than the eases referred to 
above, By the addition of area the old 
holding ceases to continne and a new hold- 
Ing somes into existence, and when rent 
is fixed for the new holding, section 29 oan- 
not be said to have been contravened. 
Considering that section 29 is a penal sec- 
tion, it should be applied to those eases 
only which fall strictly within its purview. 

As regards section 52 I submit that that 
section does not apply to this case. It is 
a case upon an admitted agreement of both 
parties, which cannot be got rid of except 
on the ground of frand, undue influence, 
eto., z.e, on some ground for whioh an 
agreement can be got rid of. It is not 
a suit for additional rent for additional 
area. It is asuit for rent agreed to be 
paid by the tenant for land held by him. 
The rule of law laid down in Gouri Pattra 
v. Reily (1) does not apply to this case. 

As regards sub-sections (3) and (5) of 
section 52, I submit that they apply when 
the rent is determined by the Court in a 
suit under section 52 and not ina case of 
this nature. 

Babu Khitish Chunder Neogy replied, 

JUDGMENT. 

WALMSLEY, J.—The plaintiff-landlord sued 
the defendant for rent at the rate of 
Rs. 1614-0 per annum for three years, 
‘The defendant pleaded that his rent was 
not Rs. 16-14.0 but Rs. 10-15-0, 
and from the pleadings it appears that 


(6) 26 C. 233; 13 Ind. Des. (x. s.) 753, 


the parties are agreed on the facts that 
the area ofthe holding was described in 
the dukhzlas given to the tenant and in the 
papers kept by the landlord as 7% bighas 
and that in 1309 there was a fresh survey 
made by the landlord when the landlord 
said the area was increased to about 9% 
bighas. The plaintiff claims that in 1311 
the defendant agreed to pay him rent at 
the rate of Rs, 16-14-0 per annum for 
the holding as found by measurement in 
1309. The defence raised by the defendant 
is that the agreement, if made, was in 
violation of the provisions of section 29 
of the Bengal Tenancy Act. The learned 
Munsif upheld this sontention; but, on 
appeal, the learned Subordinate Judge 
reversed that decision and gave the plaint- 
iff a decree for the entire amount claimed. 
The defendant has now appealed to this 
Court. 


Now, if appears that the rent before 
1309, assuming the area to be 7% tighas, 
was at the rate of about Re, 1-62 annas per 
bigha, but in 18:11 the rent provided by the 
agreement was at the rate of Re. 1-124 annas. 
That increase is considerably in excess of 
the authorized increase of 2annas in 
a rupee. Now, the landlord cannot point 
to any particular piece of land and say 
that the tenant agreed to pay him so 
much rent for this piece of land. The 
rate must be considered as applied to the 
whole area; and for the purpose of con- 
sidering section 29 we must take the 
average rate per bigha throughout the 
whole area. And the.question is whether, 
when we find an enhancement in the 
rate per bigha, the provisions of section 29 
have been violated. It has been urged 
before us that section 29 of the Bongal 
Tenansy Act is applicable only when the 
holding “remains constant.” These parti- 
cular words have been usedin a judgment, 
but the facts of that case, which is the 
ease of Nazir Peyada y. Jyatindra Narain 
(8), are entirely different, The facts of 
an earlier case to which reference is made 
in that judgment are also entirely different 
from those in the present case. The 
prinsiple of these cases has no application 
to this ease, In my opinion, the agres- 


ment which was entered into between the. 
landlord and the defendant in this coase- 


was made in violation of section 29 of the 
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Bengal Tenancy Act. I think, therefore, 
that the appeal in this case should be 
1 allowed, the judgment and decree of the 
lower Appellate Court set aside and those 
of the Court of fret instance restored with 
costs in this Court and in the lower Appellate 
Court. ; 


PANTON, J.—I agree. 
< Appeal allowed, 


ALLAHABAD HIGH COURT. 
Execution Sgeconp  APPBAL No, 459 
or 1917. 

June 26, 1918. 
Present:—-Mr, Justice Tudball and 
Mr. Justice Abdur Raoof. 
TAMIZ-UN-NISSA BIBI AND ANOTEER— 
JUDGMENT- DEBTORS——APPELLANTS 

versus - 
NAJJU AND ANOTHER— DECREE-HOLDERS 


— RESPONDENTS, 
Limitation Act (IX of 1908), Sch. I, Art. 182 isis 
Emecution of decree— Application to reject objections 
against execution of decree, whether step-in-atd of 


execution, 
An application to a Court oxecuting a decree to 


reject certain objections filed against the execution 
of the decree, so as to enable the execution to proceed, 
is an application made to the proper Court to take 
a-step-in-aid of execution. 

Execution second appeal from a decree of 
the District Judge, Badann. 

Mr. Iqbal Ahmad, for the Appellants, 

Mr. Ibn Ahmad, for the Respondents. 
- JUDGMENT.—This is a judgment-debtor’s 


appeal and the sole qnestion is whether- 


the decree-holders’ application of the 18th 
of July 1918 is an application made to 
a proper Court to take a step-in-aid of 
execution. That application was an ap- 
plication to the Court to reject certain 
objections which had been filed against 
the execution of the desree, so as to enable 
the execution to proceed. It was, in our 
opinion, an application made to the pro- 
per Court, and if was an application 
asking that Court to take a step which 
was very necessary for the execution of- 
the decree. The tappeal fails and is dis- 
missed with gosts, 

: Appeal dismissed, 


x 
m 
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KOMANDUR KRISBNAMACHARLU V. B. DANC3I RAO. 


MADRAS HIGH COURT. ; 
Civin Revision Perition No. 1004 or 1917. 

; August 12, 1918. : 
Present:—-Mr. Justice Abdur Rahim. 
KOMANDUR KRISHNAMAOHARLU 
~— PETITIONER 
VETSUS 
B. DANOJL RAO AND OTHERS — 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 115, 0. 
XXI, 'rr. 91, 92, 93—Egecution of decree—Sale, 
cancellation of, for want of saleable inlerest in judg- 
ment-debtor—Notice, absence of, to persons entitled to 
rateable distribution, effect of—Revision—High Court, 
power of interference of. 

Where an execution sale is cancelled under the 
provisions of Order KAT, rule 91, Civil Procedure 
Code, without notice to persons having an order in 
their favour for rateable distribution of the property, 
the Court, in passing the order, cannot be said to 
have failed or declined to exercise a jurisdiction 
vested in it by law and the High Court cannot 
interfere with the orderin revision. [p. 89, col. 2.] 

A mere error in the interpretation of a section 
is nota failure to exercise jurisdiction within the 
meaning of section 115, Civil kancêd ane Code. [p. 39, 
“col. 2. 

ae — Persons who have an order for rateable 
distribution in their favour are persons affected: by 
an application to set aside the sale within the 
meaning of Order XXI, rule 92, Civil Procedure 
Code, and an order made behind their backs cannot 
pind them for the purposes of Order XXI, rule 93. 
[p. 89, col. 1.] 

Petition, under section 115 of Act V 
of 1908 and section 107 of the Govern- 
ment of India Act, praying the High 
Court to revise the order of the Court 
of the Distriot Munsif, Tirupati, in Civil 
Miscellaneous Petition No. 251 of 1917 
(Original Suit No. 821 of 1913). 
` FACTS appear from the judgment. 

Mr. A. Ramachandra Iyer; ‘for the Peti- 
tioper.— lb ‘is not necessary that persons 
who hed orders for rateable distribution 
in their favour should have notice of, or 
be made parties to, proceedings under 
Order XXI, rule 91, Civil Procedure Code, 
They are persons affected by the order 
under rnle 92 and when the order is 
made,_all that the Court has to do is to 
direst the refurd of the purchase-money 
to the purchaser. 

Mr. T. M. Krishnaswamt Atyar, for the 
Respondents.—The respondents had an 
interest in the property and an order 
prejudicial to them could not be 
made behind their backs. The order for 
cancellation passed without notice to them 


cannot bind them. In any event even if 
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the Munsif had erred in his view of the 
law, there is no question 
jurisdiction to justify the High Court’s 
interference in revision. 

JUDGMENT.—This pstition raises a 
Somewhat difficult question.of law on the 
interpretation of rules 9% and 93 of 
Order XXI, Civil Procedure Code. Tho 
petitioner before the High. Court bought 
certain properties at an auction sale ard 
afterwards applied to have the sale set 
aside under rule 91 of Order XXI, Civil 
Procedure Code, on the gronnd that. the 
judgment-debtor had no saleable interest 
in the properties sold. He susseeded in 
his ‘application, but he did not make 
parties to the proseeding the respondents 
before me, who had obtained orders for 
rateable distribution of the sale. proceeds 
of- the property of. the judgment-debtor 
before the application was made by the 
petitioner to set aside the sale underrule 
91 of Order XXI, Civil Procedure Code. 
The Distriot Munsif held that under rule 
92 of Order XXI persons havingan order 
in-their favour for rateable distribution 
wera entitled to notice as persons affected 
bythe application to set aside the esale and 
that, therefore, the respondents were not 
bound by the order made in their absence 
on the application of the petitiouver, 

It is argued before me by the learned 
*Vakil for the petitioner that once tbere 
is an order made under rule 92, it binds 
all persons affected thereby, although they 
were not mace parties to tbe preceedirgs, 
and all that the Court Las to do unter 
role 93, when it finds that such an order 
has been made; is to direct -any person 


to whom the purchase-money has been 
paid to refund it, The question is not 
covered by any authority, and as I have 


already stated, is not free from difficulty. 
If ib were necessary to express my view 
on this point, I should ba inelined to 
hold that persons who had obtained orders 
for rateable distribution are persons 
affected by an application to set aside 
the sale, within the meaning of rule 92, 
and ao order made behind their backa 
cannot bind them for the purposes of 
rule 93. Bot Mr. T. M. Krishvaswami 
Aiyar has, I think, rightly pointed out 
that in any oase this is not a matter in 
which any questionof jurisdiction arises, 


of want of 
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so ‘as to’ call for interferencè of this Court 
under section 107 of the Government of 
India Act. . The District Munsif. was 
entitled, iw desiding upon ‘he -rights of 
the parties, to deal with the ‘question of 
law raised before him, and this is not a 
case in which it could be said, even if 
he erred in his interpretation of rules 92 
and 93, that be declined or failed to 
exercise a jurisdiction vested in him by the 
law. The petition is, therefore, dismissed 
with costs, 

M. CO. P. 

Petition dismissed. 





OUDH JUDICIAL COMMISSIONER'S 


4 COURT, 
First CIVIL APPEALS Nos. £ AND 33 or 1916. 
June 19, 1918. < 


Presenti —Mr. Kanhaiya Lal, A. J. Q., 
and Mr. Daniels, A. J. O. 
KANIZ MEHDI BEGAM AND OTAERS— 
PLAINTIFFS — ÅPPELLANTS 
VETSUS ‘ 


Mirza RASUL BEG AND otaers— 


Daren Dants— RESPONDENTS, 

Construction of document — Will, interpretation of -- 
Wakf, creation of—Private mosque, whether wakf— 
Evidence Act (I of 1872), ss. 115, 116—Hstoppel— 
Minor, tenancy created on behalf of, by guardian de 
facto — Benefit of minor—Promise, whether constitutes 
estoppel—Cinil Procedure Code (Act V of 1¥09), s. 
47, O. KAT, r. 21— Execution of deerce—Sale, setting 
aside of —Judgment-debfor, remedy of —Suit, separate, 
maintainability of—Mortgage-decree — Notice, failure to 
give, effect of—iAftnor—Guardian ad litem , who can 


be appointed as—Oudh Laws Act (XVIII of 1876), s. 


20— Kxecutton—Sale of ancestral property — Commis- 
sioner, Sanction of, whether necessary—Sectign, whether 
applies to mortgage decrees. 

Where a Will transferred a certain property in 
full proprietary right to a legatee and his represen- 
tatives in perpetuity witha direction to continue a, 
certain religious celebration in connection therewith: 

Held, that the Will did not constitute the property 
1walkf so as to renderit inalienable [p 44, col. 1.] 

' The mere construction in a private house of a 
mosque, which is used for worship by the members 
of the family occupying that house, is not sufficient, 
without any other act or declaration on the part 
of the owner, to constitute a wakf. [p. 44, col, 1.] 

In the absence of any representation deceiving 
the opposite party and thereby causing him to 
alter his position forthe worse, a mere promise does 
not constitute an estoppel. [p. 48, col. 1] 

Where it was found that a minor had derived 
benefit from a tenancy created to his advantage 
by a sarkhai executed on his behalf by a person 
who was his guardian in fact, though not in law: 

Held, that the minor was estopped under section 
116 of the Evidence Act from denying the title ‘of 
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the man in whose favour the sarkhat had been 
executed. [p. 44, aol. 2,] 

Whero a judgment-debtor impeaches the validity 
of execution proceedings which preceded and led 
up to the sale of his property, and thus seeks to havo 
the sale sot aside, bis remedy lies by application 

_undor section 47, Civil Procedure Code, and not by 
means of a separate suit. [p. 46, col. 1.) _ 

Bhagwati v. Banwari Lai, 1 Ind, Cas. 416; 31 A. 
82: 6 À, L.J. 71;6M. L. T. 185 (F. B.) and Maharaj 
Singh v. Jagan Nath, 10 Ind. Cas. 714, 14 O. CO, 70, 
distinguished from, 

Where an auction-purchaser though he be also the 
decree-holder sues to recover possession on the basis 
of his purchase, he does so as the representative of 
the judgment-debtor and therefore the questiors that 
arise in the suit are questions betwecn the judgment. 
debtor and his own representatives and are not 
covered by section 47 of the Civil Procedure Code, 
[p. 45, col 2.] l 

The right to bring an application within a certain 
period isnot a vested right but a matter of procedure. 
(p. 46, col. 2.] s 

There is no rule that only the natural or certi- 
ficated guardian of a minor can act as his next friend 
for the purpose of legal proceedings. [p. 47, col. 1.] 

A duly appoined guardian for a suit is fully 
entitled to represent the minor in connection with 
all subsequent proceedings which take place in the 
course of the execution of the decree passed in the 
suit. [p 48, col. 2.] 

Where the Commissioner's orderon an application 
for permissien to sell ancestral land under section 20 
of the Oudh Laws Act was, ‘considering the character 
of the buildings T think permission might be refused 
at present. If the judgment-debtor takes no steps to 
arrange, they might be sold afterwards”: 

Held, that the order was not intended to dispense 
with the necessity for any further application for 
sanction but meant that the refusal was not neces. 
sarily permanent and that sanction might be grant. 
ed in future if the judgment-debtor took no steps to 
satisfy the decree. [p 47, col. 2 ] 

The Commissioner's sanction under section 20 of 
the Oudh Laws Act is not a mere formality, but 
an essential preliminary toa legal sale being held, 
and, therefore, parties toa decree cannot dispense 
with the necessity for it [p 47, col 2; p 48, col. 1] 


Soction 20 of the Ondh Laws Act applies ,to sales 


in execution of morrgage decrees, [p. 48, col. 1.) 

In cases of mortgage decrees the omission to issue 
a notice under Order XXI, rule 21, Civil Procedure 
Code, does not render the sale of the mortgaged 
property absolutely null and void. 

Raghunath Das v. Sundar Das Khetri, 24 Ind. Cas. 
804; 42 0. 72; 27 M. L. J. 150; 18 C. W. N. 105; 16 
Bom. L. R. 814; 18 ALT. J. I54 411, A, 251: 114. 
W. 567; 16 M. L. T. 863; (1914) M. W. N. 147; 20 0. 
L, J. 555 (P. C.), distinguished from. 


Appeal from the decree of the Subordinate 
Judge, Lucknow, dated the 3rd January i916, 

Thle Hon’ble Sayed Wazir Hasan, for 
Appelant No. 4. 

Shaikh Mohammad Farzand Ali, for all the 
Appellants. 

The Hon’ble Pandit Gokaran Nath Misra 
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and Babu Bhairon Prasad, for Respondent 
No. 1. 

JUDGMENT.—These two appeals arise 
out of two connected suits, One was brought 
by five of the children of Mirza Farukh 
Muhammad Taki Ali Bahadur deceased for 
a declaration that compound No. 75, measur- 
ing 5 bighas 17 biswas 17 3/5 biswanszs in 
Mohalla Talab Gangni Shukul in the sity of 


Lucknow containing a mosque, an Imambara 


and a number of tombs, was not liable to sale 
in execrtion of a mortgage decree obtained by 
Rasul Beg and “Karim Beg and that 
the respondent Rasul Beg, one of the desree- 
holders who purchased the same on 10th 
Marsh 1503 in exesution of his decree, 
obtained nothing by his purchase. The 
other was brought by Rasul Beg for the 
ejectment of all the nine children and 
the widow of Farukh Muhammad Taki 
Ali Bahadur and for- arrears of rent on 
the basis of a serkhat executed by them 
as tenants of the same compound. Rasul 


Beg’s suit is the earlier in point of time.. 


He sued for arrears of rent und ejectment 
in November 1914, The declaratory suit was 
filed in February 1915. 

The main issue in the case is whether the 
property in snit is wakf. But there is a 
further plea raised by the appellants that the 
sale under which the respondent Rasul 
Beg acquired the property was invalid on 
three grounds—~ 

1. want of the Commissioner’s sanction to 
the sale; | 

2. that the sale was held without proper 
notice to the appellants under section 
248 of the Code of Civil -Procedure, 1882; 

3. that the representatives of Farukh 
Muhammad Taki Ali Bahadur were not 
brought on the reccrd as required by section 
234 of that Code. - 

On the other hand it was contended, and 
has been found, that these technical pleas 
ara barred by section 47 of the Code of 
Civil Prosedure and by limitation, and 
further that the entire suit is bad by 
reason of the fact that the plaintiffs, 
having become the tenants of the respond- 
ent in respect of the property in suit, are 
estopped from denying their landlord’s title. 

The compound in suit admittedly belong. 


„ed prior to the Mutiny to Nawab Malka 


Geti, widow of Amjad Ali Shah, and it 
is proved by an inscription still in existence 


{n 
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and is common ground between the parties 
that the mosque and the Imambara whioh 
it contains were constructed by her in the 
year 1850. It is said that she „used to 
live in another house known as Kothi 
Zahur Bakhsh but that she removed her 
residence to the compound in snit after the 
Mutiny in consequence of the confiscation 
of the other property të Government. The 
following brief pedigree will show the 
relationship of the appellants. (A fuller pedi- 
ree is given in the plaint). 


Nawan Maka GETI WIDOW or AMJAD ÅLI 
SHAH, Fourrs Kine or Oups, Dind 1866, 


Í 
Prince Dara, Sitwat Muhammad Raze Ali Bahadur., 


Farukh Muhammad Taki Ali Bahadar, died lith 
July 1900. 


==Khurshed Jahan Tagiya Begam, defendant No. 8. 


3 sons, 6 daughters. 


All the nine children of Farukh Muham- 
mad Taki Ali Bahadur are defendants in 
the suit broaght by, Rasul Beg. Four of 
the daughters and one son are plaintiffs 
in the declaratory suit while the remainder 
are arrayed as defendants. Farnkh 
Muhammad Taki Ali Bahadur’s widow is 
arrayed as a defendant in both gases. 

The plaint contains no statement as to 
when or under what circumstances the 
alleged endowment was made or whether 
it was made in writing or orally. In 
the proceedings of 30th March 1915 prior to 
settlement of issnes in the suit in the Sab- 
ordinate Judge’s Court, their Pleader stated 
that it was made in 1860 by means ofa 
registered document which has since been 
lost. The plaintiffs’ principal witness 
Asaf Ali Khan, an old man of 84 connect- 
ed with the family of the appellants, 
asserts that Nawab Malka Gati who built 
the mosque and the Imambara executed a 
deed of wakf in presence of the Mujtahid 
and her relations, immediately after the 
construction of the Imambara was com- 
pleted, 2. e., about 1852 or 1853. This deed, 
if it ever existed, is not forthcoming, nor 
is there any satisfactory evidence of its 
loss.‘ The statements on the latter point 
of Gajadhar Prashd, D. W.No. 5, a ser- 
yant of the appellants whom the respond- 
ent had to put into the witness-box to 


= Farukh Muhammad Taki Ali 


| 
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prove the sarkhats, were right] rej 
by the trial Judge as anelin nle se rea 
as they do to details which it wag most 
unlikely that the witness should remember 
regarding a suit filed 27 cr 28 years ago 
In this Court the appellants have tacit] 
thrown over the evidence of their ei 
witness ard asked the Court to infer 
an oral dedication or to hold that a wakf 
was constituted under the Will of Nawab 
Malka Geti referred to below. For thi : 
ae rae rely on ia 
1) the Will of Nawab Ma i ; 
on 12th April 1866: Wa Geti, who died 
2) a reference to the pro 
= e BR dated the ‘th Deae 
addressed by her to th j = 
ee je Chief Commis. 


(3) instances in which her grandson 


asserted 


zh : 
: ue property to be wakf in his life. 
(4) the existence of the mosque and 


the Imambara and evidence of th 
of the compound as a gr ceria 
a graveyard for memberg 

The olause of the Will dealin 
property 18 as follows:— 

“The house of the Imamba i 
the grove and all the houses and He 
appertaining thereto which are know 
Chivaindapurwa and three notes ela 
to the Imambara of the value of Rs, 10 500 
shall be owned by my worth: 
Mirza Dara Sitwat Muhammad Raza Al 
Bahadur, may God keep him safe i 
his representatives, without any co ne : 
therein, and he and hig tépresonta tira 
shall remain in proprietary possession thore- 
of in perpetuity, But it shall be inoue ce 
upon the said son and hig representative, 
that they shall continue to hold ai 
ezadart (t. e, the Muharram bee: ) 
for ever In the same manner as I hold 
during my lifetime; rather they shall 
prove thesame from time to time: in Ti 
they shall- not make any di im Kik 
ces Mminution 

The appellants rely prinoj 
direction to the bee a i oe 
anuual Muharram’ celebration. reer i 
this they attempt to derive support from 
the fact that the “representatives” a 
not the heirs of the legatee are menti 
from the fact that the land ig left te 


g with the suit 


~~ 
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him and his heirs “in perpetuity”, aud 
from the expression three notes relating 
to the Imambara of the value of 
Rs. 10,500.” Apparently the interest of these 
notes had been used by her for the upkeep 
of the Imambara and so they are des- 
eribed as notes relating to the Imambara. 
These notes were subsequently released 
by the decree-holders in favour of the 
appellants by the compromise of 12th Desem. 
ber 1898 (ride File of Execution Case No. 
405 of 1901, Subordinate Judge, Lucknow), 
The other expressions are expressions which 
it ig perfectly usualto find in Wills where 
nothing but proprietary right is in question, 
and the appellants’ Counsel must have 
been hard to put it to support his argument 
when he was driven to rely on them. The 
Gocument not merely makes no mention 
of the property being trust property but 
it expressly leaves it to Prince | Dara 
Sitwat, the only son of the testator, in full 
jetary right. 
a a that this Will constituted the 
property wakf was never set up in the 
lower Court; indeed it is inconsistent with 
the case which the appellants there set up. 
It is a new case setup for the firsttime in 


appeal. 


i ither way can 
| Not much assistanse ithe y 


be obtained from the conduct of Farukh 
Muhammad Taki Ali. When the property 
was threatened| with sale by creditors, he 
did undonbtedly on two occasions between 
1-88 and 1890 put forward the plea 
that ib was wakf and not liable to sale, 
and this plea was accapted. The Courts 
appear on these occasions to have been 
‘mainly impressed by the fact that there 
were a large number of graves in the 
area in dispute. As these pleas were put 
forward to save the property from the 
hands of creditors, no great reliance 
oan be placed on them on the ground 
that they were against the interest of 
the maker. Faced with a choice of evils 
he might consider it better to keap the 
property as wakf than run the risk of 
losing it altogether. On the other hand, 
we have the fact that Farukh Muhammad 
Taki Ali on two occasions mortgaged the 
property as property belonging to him 
over which .he had power of disposal. Oa 
14th November 1895 he executed in favour 
of Rasul Beg and his brother Karim Bez 


(191: 


the mortziga which has given rise to 
the present proseedings, ani on Sth Fab- 
rnary 1900 he -executed a further mort- 
gage of the suit property in favour of 
the Delhi and London Bank. The Bank 
obtained a decree for sale which it put 
in execution, though in the event no 
sale actually took place. In none of the 
proceedings was any plea of wakf ever 
taken, > 

The most important document in support 
of the appellants’ case is a petition ad- 
dressed by Nawab Malka Gati to the 
Chief Commissioner of Lusknow on 9th 
December 1860, in which she undoubtedly 
spoke of the property as wakf. The astaal 
text is as follows:— 

“Secondly, that Kothi Zahur Bakhsh, 
our residential house, was confisoated -from 
us without any reason, and thata build- 
ing worth six or seven lacs of rupees along 
with glass furniture, carpets, tents, ete., 
were confiscated without any fault, and we 
were ruined, so much so that wa are living 
in great inconvenience in an Imambara house 
of insufficient accommodation and a wakf 
property situate in Muhalla Talab Gangni 
Shukul.” 

This is no doubt a sabstantial piesa 
of evidenca in the appsilants’ favour. Bat 
a consideration of the document as a 
whole deprives the expression relied on 
of much of its significance. Nawab Malka 


“Gati was asking for the assistance of the 


British Government, on the ground that 
practically all her property bad been con- 
fiscated and that she was left withont 
‘means for her own subsistence and the 
support of her dependents. The suggestion ` 
that even the. house in which she was 
living was not her own but she had been 
forced by destitution to take refuge in 
the appurtenances of an Imambara, adda a 
valuable touch towards heightening the 
impression of misery which it was her 


` object to produce, 


The appellants have, however, a second 
line of attack. They urge that, even if 
the Will of Nawab Malka Geti (Exhibit 
F 1) did not constitute a wakf, it had 
the effect of burdening the property with 
a trustfor the maintenance of the Muhar. 
ram celebration and thus rendered the 
property inalienable. In support of this 
contention they rely. on the Privy Counnil 
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decision in Bishen Chand Basawat v. Nadir 
Hossein (1). The facts of that case were, 
however, widely different. Whether the 
endowment amounted technically to a 
wakf or not, the property bad been con- 
stituted trust property in unequivocal 
terms and made overto trustees appointed 
by the truat-deed, and what their Lord- 
ships decided was that the mere fact that 
the objects of the trust did not absorb 
the whole income of the trust property 
was not sufficient to render the property 


liable to be sold in execution of a 
decree. 
The oase of Brshen Chand Basawat v. 


Nadir Hossein (1) was considered by the 
Bombay High Court in a case | Dessa Ram- 
chandra v. Narsimha Damodar Bhatt (2)] 
which is reported in 9 Indian Cases, page 
769. In that sase certain property was 
burdened with a charge for the mainten- 
ance of certain religious services and the 
same argument was put forward as in this 
case, namely, that the Privy Counail judg- 
ment above referred to prevented any 
part of the property from being sold in 
payment of debt. The learned Judges say:— 

“The controversy turns upon the mean- 
ing of the partition deed, Exbibit 59 P. 
Is there by that deed a complete dedica- 
tion of this property [to a religious trust 
or is there merely a gift to Vithoba of 
tbe property subject to an cbligation to 
perform certain services?_ Jf there wasa 
complete dedication, then admittedly the 
property is not liable to attachment. If 
there wes merely a gift kurdened with 
an obligation, then an attachable interest 
was admittedly left in Vithota. The cases 
illustrating the two extremes are Birken 
Chand Basaizat v, Nadir Hossein (1) and 
rt Dhul v. Kishen Chunder Geer Gossain 
3 ki 

It is unnecessary to determine whether 
the direction regarding ‘keeping up of the 
annual Muharram celebration sonstituted a 
binding trust or was merely ci the nature 
of an exhortation addressed by Malka Geti 
io her son, but eyen assuming the former 
the intereston the Government promissory 


notes,-whicb, a& has been already stated, 
(1) 15 0. 329; 15 I. A. l; 12 Ind. Jur. 170; 5 Sar. P. 
C.J, 113; 7 Ind. Dec. (N. s.) 803 (P. C.). 
(2) 9 Ind. Cas. 768 at p. 769;18 Bom, L. R. 101; 
35 B. 156. 
{3}. 13 W, Ri 200. 
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was released by respondents in favour of — 
the judgmant-debtors by the compromise 

of 1558, should be amply enfficient for its 

upkeep. 

In his last argument on this part of 
the ease the appellants’ Counsel takes a 
bold stand. He urges that whatever may 
ba the case with the rest of the property, 
mosque which is used for worship 
must necessarily ba wakf even though, as 
in this case, it is built inside the walled 
enclosure of a private house for the ex- 
elusive use of the members of the family, 
and though the general publio have no 
access to it, In high class Muhammadan 
families where the women necessarily 
remain secluded, it is no unsormmon thing 
for a mosque to ba constructed inside a 
private house to enable them to perform 
their devotions without publicity. Connusel 
would like also to extend his argument 
to the scattered tombs of the Imambara, 
in spite of the admission of one of the 
appellants’ own witnesses that every house 
of a Shia Muhammadan contains an Imambara 
for fazzas. 

The doctrine if ascepted would lead to 
very serious consequences. As another of 
the appellants’ witnesses says, “all the 
well to-do Shias keep a plase apart in their 
houses a3 Imambara. There ara masjids 
(mosques) in many ordinary houses.” 
Even if the character of ialienability is 
to attach in such cases only to the mosque 
or Imambara, its existence .would largely 
destroy the value of the remainder of the 
house as a security for a ereditor. No 
judicial authority has been sited in sup- 
port of this, to us, novel proposition. 
Counsel relies on certain: passages from 
Moahammadan authorities, and in particular 
on a passage from the Sharaya-ul-Islam 
reproduced on pages 219-220 of Baillie’s 
Imamia. The sentence relied on reads: 
“if one should appropriate a masjid or 
place of worship, if 18 valid though only 
one person should pray in it. So, also, 
if the appropriation is of a cemetery, it 
becomes a wakf by the interment in it 
of a single corpse’. Read in connection 
with its context this passage is far from 
supporting the appellants’ argument. The 
learned author is speaking of the seisin 
necessary on the part of those for whom 
the appropriation is made, and the passage- 
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assumes a prior appropriation, The sentence 
immediately following that relied on by 
the appellants makes the matter clear 
It runs— But though people should pray 
in a masid, or bury in a cemetery 
without the formal words of wakf being 
pronounced, neither would pasa out of the 
property of the original owner. So, also, 
the result would be the same, though 
the proper words were used, if possession 
were not also given of the subject of the 
wakf.” The same passage is cited in page 
432 of Tyabji’s Muhammadan Law’ These 
passages are no authority for the proposi- 
tion that the mere construction of 
a mosque in a private house with 
evidence that it had been used for wor- 
ship by the members of the family osoupying 
that house is sufficient, without any other 
act or declaration on the part of the 
owner, to constitute a wakf. 

Agreeing with thé lower Court we find 
that theappellants have failed to establish 
that any part of the property in suit is wakf, 
or otherwise unalienable, and we deside the 
issue accordingly. 

The next issue is whether the appellants 
are estopped from denying the respondent’s 
title to the property by reason of the 
fact that they are at the 
occupying the premises in suit as tenants 
of the latter. Immediately after the dis- 
missal’ of Kazim Ali’s application to set 
aside the sale, three sucsessive attempts 
to get it set aside having failed, the 
judgment-debtors executed a sarkhat by 
which they were permitted to continue in 
occupation of the land as tenants of the 
suasessful desree-holders. This sarkhat was 
executed on behalf of Kazim Ali by his 
major brother Muhammad Ali Mirza and 
cn behalf of the remaining plaintiffs by 
their mother. Musammat Taqiya Begam., 
The sarkhat sets forth that whereas Rasul 
Beg has obtained a sale certificatein respect 
of the house, and whereas the executants are 
still living in it and are unable to find any 
other place in which tc reside, therefore, ia 
order that they may be provided with a resi- 
dence they have agreed to rent the premises 
in question from the decree holder for one 
year at Rs. 35 a month. This was ad- 
mittedly a favourable rent, the premises 
being valued in the plaint at Rs. 12,000. 
Successive sarkhats in renewal of this 


present time. 
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“the present time 


the minors 
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agreement were executed on 14th Decem- 
ber 1905, 13th March 1907 and 2nd 
April 1908 respectively. The last sarkhat 
was for three years. The judgment-debtors 
have continued to reside in the house up to. 
and paid rent up to 
March i914. The cross suit bronght by 
the decree-holder in the Munsif’s Court 
waa for rent for the period subsequent 
to that date. Under, section 116 of the 
Evidence Act no tenant of immoveable 
property is permitted to deny that the 
landlord had a title thereto at the som- 
mencement of the tenancy. The plaintiffs 
seek to exclude the effect of the section 
by pleading that their brother and. 
mother respectively had no authority to 
execute the sarkhats on their behalf. They 
say further that there was no person 
living who had such authority and that 
only a guardian appointed by the Court 
sould have done so. Now conceding that 
a mother and brother respectively have 
no legal right of guardianship under 
Muhammadan Law even when the father 
is dead, it appears to us that the ques- 
tion of estoppel would depend on whether 
derived benefit from the 
tenancy which the agreement created. 
The mother and the elder brother, though 
they might not be the legal guardians, 
were the persons on whom the care of ` 
the minors and of their interests naturally 
devolved. It has been urged with great 
force on behalf of the appellants that 
no such benefit sould result as they were 
in possession, and if the respondent had 
attampted to turn them ont they could 
have raised in answer to such attempt 
the same pleas which have been raised in 
this suit, p 

It is, however, right to look at the 
position as it stood at the time. 

About two months after the sale was 
confirmed three of the judgment-debtors 
Tagiya Begam, Kaniz Husaini Bogam and 
Kaniz Shappari Begam, put in an applica» 
tion under section 244 of the -Code of 
1882 asking for the setting aside of the 
sale on the very same objections which 
have been pressed in this suit. The ap- 
plication was rejected, the learned Sub- 
orcinate Judge holding that if intended 
as an application under section 311 of 
the Code, which it was not, it would 
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have been beyond time and that it did 
not lie under section 244. While this 
application was pending, two of the major 
sons of Farukh Muhammad Taki Ali filed 
a regular 
the ground of fraud, irregularities and 
want of jurisdiction. The learned Sub- 
ordinate Judge held that on the merits 


the suit could not succeed, but he gave ° 


the plaintiffs an opportunity to pay up 
the decretal amount and directed that if 
they did so, the sale should be set aside 
but if not, the suit should stand dismissed 
‘with costs. They failed io avail them- 
selyes of the opportunity given to them. 
Finally on 12th August 1904, Kazim Ali 
presented through his next friend Wala 
Kadar the application which will be here- 
after referred to and which was ultimately 
struck off for default. < 

Three several attempts had thus been 
made to get the sale set aside and those 
attempts had included all the grounds 
which have been put forward in the pre- 
sent litigation. All those attempts bad 
failed. Possession owas about to be 
delivered to Rasul Beg (vide evidence of 
the Court Bailiff, D. W. No. 1). In fact 
possession was delivered in accordance 
with the sarshat by the officer of the 
Court. There was no prospect whatever 
that any further attempt would have any 
different fate from its predecessors. The 
plaintiffs and their brothers and sisters 
with their mother were faced with the 
alternative of coming to an agreement 
with the respondents or, of being turned 
out of the property and’ rendered home- 
less. As circumstances stood at the time— 
and it is to this that we have to look—. 
it can hardly be doubted that the agree. 
ment was to their advantage, and under 
it and the subsequent agreements they 
have retained . undisturbed possession of 
the property from 1904 down to the 
present time, both during and subsequent 
to the minority of the plaintiffs, It is 
said that there is nothing to fix the 
plaintifis individually with any payment 
of rent since they have some of age, 
Thisistrue. The-rent appears to have been 
paid ina lump. -But on the other hand until 
the institution of the present snits 
have made no’ attempt io repudiate the 
tenausy. They continued to osenpy the house 


a N 


suit to set aside the sale on. 


they -- 
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jointly with the other tenants and it wag 
not till the rent fell into arrears and the 
suit for ejectment on this ground had hean 
filed against them, that it occurred to them 
to set up adverse title and to try their 
luck with the pleas which their brothers 
and sisters and their mother had unsuccess.- 
fully urged more than ten years before, 
Before we go on to consider the various 
technical objections to the execntion sale 
we are met at the outset by the question 
whether the appellants’ remedy wag not 
by application under section 47 6f the Code 
of Civil Procedure rather than by suit 
and if so, whether it is not time-barred. 
There appears to be no question that the 
remedy was under section 47 or rather as 
the Code of 1882 was in force when the 
right to apply accrued, under section 244, 
of that Code. The sale decree on the 
basis of the mortgage was obtained against 
the plaintiff's father, Farnkh Muhammad 
Taki Ali, on 20th September 1£97 and made 
absolute on i6th May 1898. The sale took 
place on 23rd December 1902 and was 
confirmed on 24th February 1903. The 
plaintiffs-appellants alaim as Farnkh Muham. 
mad Taki Ali’s heirs and legal representa- 
tives. There is, therefore, no question of their 
not having been parties tothe suit. Their 
predecessor-in-interest was a party and their 
rights only accrued after the suit wasg decided, 


Farukh Muhammad Taki Ali having died 
in the year 4 900. 
There are authorities which lay down 


that where an auction. purchaser, even though 
he be also the deoree-holder, sues to recover 
possession on the basis of bis purchase. he 
does so as representative of the judgment. 
debtor, and, therefore, the questions that 
arise are questions between the judgment- 
debtor and his own representatives and 
are not covered by sestion 244 (now 
section 47) of the Code of Civil Procedure 
This was the decision of the majority ofa 
Fall Bench of the Allahabad, High Court 
in Bhagwati v. Banwari Lai (4), Stanley, © 
J..and Knox, J., dissenting. This cage set 
cited with approval in Maharaj Singh y 
Jagan Nath (5), a case in which the question 
was whether the auction-purchaser had taken 
possession of property to which his sale 

4 d. Cas, 416; 31 A, 82; L, ; 
aimee 6; 31 A, 82;6 A. L. J. 71; 5 M.L, 

(6) 10 Ind. Cas, 714; 14 O. C, 70, i 
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certificate gave him no right. Here the 
fasts are entirely different. The plaintiffs 
impeached the validity of the exeoution 
proceedings whioh preceded and led up to 
the sale and they bave impleaded, as they 
were bound to implead, not only the auction- 
purchaser, but the representatives of both 
the original judgment-oreditors. If their ob- 
jection should prevail, the judgment oreditors 
would be put back in the position of having 
a decree which was incompletely executed 
and they would be entitled, so far as limita- 
tion alldwed, to have the property put up 
to sale afresh so as to bind the interests of the 
plaintiffs. 

The appellants perceived this difficulty in 
their way; indeed the fact that section 144 
applied has hardly been contested. Their 
plea is that the suit should be treated as 
an application ander section 47 in accordance 
with the second clause of that section. When 
the history of this litigation is considered, 
prolonged as it has been over a period of 
21 years since the decree-holders obtained 
n decree for sale, the appellants might 
have considerable difficulty in satisfying the 
Court that they were fit subjests for the 
Court’s discretion, but at the outset they 
are met by the further difficulty that such 
a discretion oan only be exercised ‘‘subject 
to any objection as to limitation,” The 
reason for this is clear. If the judgment- 
debtors were allowed to attack exeoution 
proceedings by suit nearly 12 years after 
the sale, the deéree-holder, on attempting 
to remedy his mistakes and putting in a 
fresh application for execution in accordance 
with the law, might find his way barred 
by the provisions of section 48 of the Code 


of Civil Procedure, which forbid any fresh. 


application for execation to be entertained 
after the expiry. of 14 years from the date 
of the decree. The period of limitation for 
an application under section 47 is three years 
under Article 181 of the Limitation Ast, 
which would have allowed ample time for 
fresh sale proceedings to be taken, whereas 
the declaratory snit was not filed till 13th 
February 1915, just short of 12 years after 
the sale was confirmed, 

The appellants were minors at the date 
of the sale. They rely on sections 6 and 8 
‘of the Limitation Act. But in order to 
do so successfully it was necessary for them, 
even under the old law, to show that they 
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attained majority within three years of.the 
institution of the suit. Section 7 of Ast 
XV of 1877, which was in force in 1908, 
extended to all applications, whereas section 
7 of the present Act does not extend to 
applications other than applications for 
execution of a decree, As the right to 
bring an application within a certain period 
18 not a vested right but a matter of pro- 
cedure [as was- held, among other cases, 
in Jia Bibi y. Ilahi Baksh (6)| they were no 
longer entitled to an extension of time on 
account of minority when the present 
Limitation Act, IX of 1208, came into 
foree. Moreover, even if the old .Act had 
continued to apply they Have failed to 
establish their case. Their oral evidence 
was disbelieved by the Subordinate Judge 
and we have not been asked to consider it. 
Such documentary evidence as is available 
goes to show that even the youngest plaint- 
iff Kazim Ali was at the time of suit 
at the lowest computation somewhere.. be- 
tween 21 and 22 years old or, as the Sab- 
ordinate Judge sags, not less than 22 years. 
As the learned Subordinate Judge points 
out, his age was givenas 14 years in an 
application presented on his behalf through 
his next friend in August 1904, It isad- 
mitted that no guardian had ever been ap- 
pointed for any of the plaintiffs under the 
provisions of. the Guardians and Wards 
Act. They, therefore, attained majority at 
the age of 18 under the provisions of the 
Indian Majority Act. 

The appellants’ remedy being barred by 
efflux of time, itis not, strictly speaking 
necessary to.go into ths various technical 
objections which have been raised in. the 
sale proceedings. As, however, these objections 
have been argued before us at great length, 
it may be well torecord briefly the findings 
ab which we have arrived upon them, it 
being premised that these objections would 
in any case only affect the shares of the 
female appellants (amounting in all to 4 
annas 8 pies out of 16 annas), as the re- 
maining heirs of Farnkh Muhammad Taki 
Ali are barred by the _rule of'res judicata 
from contesting the validity of the sale. 
As regards those heirs who are not plaintiffs 
this is admitted: Kazim Ali also through his 
next friend Mirza Wala Kadar put forward 


on 12th August 1904 an objestion to the salè 
(6) 30 Ind. Cas. 573; 13 A. L, J, 837; 37 A, 597. 
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on the same grounds as are now put forward, 
This objection was dismissed on the merits 
on 380th August 1904, It ia contended on 
his behalf that he is not bound by this 
decision, on the ground that his rest friend 
was not the natural guardian of his pro- 
perty under Muhammadan Law. Admittedly 
there was no natural guardian in existence, 
since that office ‘only belongs to a paternal 
ancestor and Kezim. Ali had no _ paternal 
ancestor living. There is, however, no 
rule that only the natural or certificated 
guardian can act as a next friend forthe pur- 
pose of legal proceedings. Mirza Wala Kadar, 
who ‘acted as his next friend in this case, 
was the husband of Kazim Ali's sister who 
had acommén interest with himself in the 
subject-matter of tke application. The 
proceedings were taken in good faith in the 
minor’s interest and there is no reason 
-why they should not be binding on the 
minor. _ 

The first of the technical pleas is that 
the sale was invalid, because if was made 
without obtaining the sanction of the 
Commissioner as required by section 20 of 
the Oadh Laws Act, 1876. Ona previous 
application for execution sanction had been 
applied forand the Commissioner passed an 
order in the following terms:— 

“I happen to know about this case. The 
buildings are a mosque,, Imambara and 
graveyard. The judgment-debtor has a 
large pension and could pay off all debts 
with interest in ‘seven or eight years. 
Considering the character of the buidings I 
think permission might be refused at pre- 
sent. If the judgment-debtor takes no steps 
to arrange, they might be sold afterwards. 

' "(Sd.) H. Fraser, Commissioner. 
22nd August 1898,” 

Subsequently on 12th December 1898 
the parties entered into a compromise 
arranging for the payment of the debt 
by . instalments with the following condition 
added:— 

“If the aforesaid instalments are not 
paid the decree-holder shall have power, 
without regard to his obligation to prosaed 
first against the mortgaged property, to 
immediately realise his money in execution 
proceedings against the persons and the 
entire property of every description of ns, 
the judgment-debtors, We shall have no 
-right to put forward any objection of fact 


+ 
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or law in respect. cf it and the Court 
will have power’to cause our property to 
bə sold by auction without obtaining the 
sanstion of the Commissioner.” 

A fresh application for execution was 
presented on 26th October 1900 and with. 
cut any fresh application being made’ to 
the Commissioner for sanction, the pro- 
perty was sold and knocked down to Rasul 
Beg decree-holder for Rs. 705 on 23rd 
Desember 1902, 

The respondents’ contention ig, first, that 
the Commissioner’s order was intended to 
dispense with the necessity for any further 
application for sanction, a view adopted by the 
learned Subordinate Judge, and, secondly, that 
In any case the necessity for applying for 
sanction was waived and that the &D- 
pellants are now debarred from raising 
this plea. We are unable to accept the 
interpretation placed on the Commissioner's 
order by the lower Court. All that is 
meant by the concluding sentence is that 
the refusal was not necessarily permanent 
and that sanctimn might be granted in 
future if the judgment-Jebtor took no 
steps to satisfy the decree. We hava 
frequently had to deal with, and have 
ourselves passed orders in, somewhat simliar 
form, and we are quit clear that the 
order was not intended to authorise the 
decree-holder fo sell the property at his 
own pleasure whenever he might think it 
convenient to do so, It is also clear from 
their own subsequent conduct that the 
parties themselves did not regard the order 
in this light. Clause 8 of the compromise 
of Desember 1898 above referred to rong 
thus: — 

“I agree in good faith and give trust. 
worthy assurance that on non-payment of 
the aforsaid Rs. 250 the decree-holders and: 
the creditors may act on the conditions 
in clause 2, At that time the Commis- 
sioner’s order of 22nd August 1898 re- 
fusing to sanction sale shall not -stand in ~ 
the way of the sale.” 

The order is thus distinctly an order 
refusing sanction and the parties treated 
if as such in the very compromise which 
the respondents rely on, If the Commis- 
sioner’s sanction was a mere formality, the 
parties were at liberty to dispense with 
it. If on the other hand snoh sanction 
was an essential preliminary to a legal 
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sale being held, it is clear that uo act 
of the parties could dispense with the neses- 
sity for it. The latter is the view taken 
in Sheikh Abdul Ghafur v. Raghubar Singh 
(7). That section 20 applies to sales in 
execution of a mortgage decree was decided 
as far back as 1898: Syed Fida Husain v. 
Kailasa (8). It is contended, however, that 
-having caused the decree-holder to believe 
that he was entitled to get the property sold 
without sanction, they are now estopped 
from pleading want of sanction as invali- 
dating the proceedings. This plea equally 
fails. There was no representation de- 
ceiving the opposite party and thereby 
sausing him to alter his position for the 
worse, A mere promise does not con- 
stitute an estoppel. What the parties did 


was to enter into an agreement to dis- 
pense ‘with a sanction which under the 
provisions of section 20 of the Ondh 


Laws Act could not be dispensed with. 
Such an agreement is forbidden by section 
23 of the Contrast Ast as intended to 
defeat the provisions of sestion 20 of the 
Ondh Laws Act. If indeed we could hold 
that the requirement of sanction under that 
saction was inserted purely in the interest 
of the debtor, it would be possible to hold 
that he had power to waive it. That, 
however, is not the view which has pre- 
yailed, and even apart from authority it 
was probably quite as much in the publio 
interest as in that ‘of the individual 
debtor that the restraint on the sale 
of land in execution of decree was enacted. ` 

It is admitted that prior to the sale 
‘of the property no notice under section 
948 of the Code of 1882, to show cause 
why the decree should not be executed, 
was issued to the judgment debtors. The 
first application for execution was that 
dated Zist May 1898, on which Mr. 
Fraser’ s order was passed and which resulted 
in the compromise of 12th December 1898, 
already discussed, F'arukh Muhammad 
Taki Ali, the’ original judgment debtor, 
died on tlth July 1900. On 46th Ostober 
-1900 the respondents-decree-holders applied 
to bave the names of his widow and children 


brought on the record as his legal 
representatives under section 234 of the 
(7) 80. C. 409. 


(8) 30. 0.1. 
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old Code, On the same daia a separate 
application was made under section %56 
of the Code for the appointment of a 
guardian ad litem of the minor judgment- 
debtors, the present plaintiffs. Originally 
their mother Musammai Taqiya Begam was 
named as guardian of the female plaintiffs 
and his elder brother Muhammad Ali 
Mirza as the gurdian of Kazim Ali. The 
application contained a statement duly 
verified that the proposed guardians had 
no interest adverse to that of the minors. 
Muhammad Ali Mirza declined to act as 
his brothers guardian, and ultimately 
Musammat Taqiya Begam agreed. to act as 
the guardian ad item of all the plaintiffs . 
and was formally appointed by an order 
which rnns— 4 

“Taqiya Begam is appointed guardian 
of the minors Kazim Ali, Jawwadi Begam, 
Zakia Begam, Mehdi Begam and Hadiya 
Begam.” 

The application under section %84 was, 
however, ultimately dismissed as prema- 
ture on the ground that no execution was 
applied for, the judgment debtors having 
regularly paid the instalments due from 
them ‘under the compromise of 1848. Seo- 
tion 234, it may be noted, did not pro- 
vide for an application is bring on the 
record the representatives of a deceased 
judgment-dehtor, but for executing a decree 
against the legal representatives where 
the judgment-debtor had ` died after the 
passing of the decree but before it was 
fully satisfied. The appellants’ argument 
is that because the application under sec- 
tion 234 was ultimately dismissed, the 
appointment of Musammat Taqiya Begam 
as guardian ad litem of the plaintiffs should 
be treated as being only for the purpose 
of deciding whether that application should 


be allowed or not and though she was 
treated as their guardian. 2d litem in all 
the subsequent prossedings, the plaintiffs 


should be deemed to have -been unrepre- 
sented. This is to take much too narrow 
Saction 456 provides for the 
appointment of a guardian “for the suit”, 
and when onse such a guardian had been 
duly appointed and had accepted the office, 
she was fully entitled to represent them 


in connection with all the subsequent 
proceedings which took place in the 
course of the execution of the decree. 
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This disposes of the question of non«repre- 
sentation. = 

The. next application for execution was 
mada on 8rd November 1902. ` The decree- 
-holders in their application stated the 
previous history of the case, and actually 
inserted a prayer for the issue of a notice 
under section 248, They asked for execution 
by sale of the property. This was more 
than a” year after the disposal of the 
previous application for execution, and both 
on this account and because it was the 
first application for execution against 
the legal representatives notice under 
section 248 should have. been issued. In 
fast no” such notice was issued. The 
decree-holders gave in their application a 
summary of the previous proceedings in 
connection with the execution of the 
decree. The Court, ~- however, merely 
asked the office to report whether sanction 
to the sale by the Commissioner had been 
received or not. The office put np a 
report drawing attention to Mr.‘ Fraser’s 
order of 22nd August 1898 and the Court, 
being apparently satisfied with this, issued 
a sale proclamation, with the result that 
the property was put up to sale and 
purchased by the decrea-holder on 23rd 


December 1902, In all these proceedings . 


the minors-were duly represented by their 
mother Musammat Taqiya Begam. 

It. has been strenuously contended on 
the strength of the decision of the 
Privy Council in Raghunath Das y. Sundar 
Das Khetrt (9) that the omission to 
issue notice under sestion 248. rendered 
the sale absolutely null and void. It will 
be noticed, however, that the decree which 
was before their Lordships in that case, 
though based originally on a mortgage, 
was not a deoree for sale under the 
mortgage but a simple money deoree. 
Now there is a broad distinction to be 
drawn between,a, sale under a mortgage 
decree and an attachment and sale under 
& simple money decree. A mortgage decree 
directs the sale of the particular property 
described in it and the jurisdiction to 
sell is derived from the decree itself. 
the other hand, a simple money decree 


confers in itself no. jurisdiction to sall 
(9) 24 Ind. Cas. 804; 42 0. 72; 27 M. L. J. 160; 18 
C. W. N. 1058; 16 Bom. L. R. 814; 13 A. L, J. 154; 41 
I. A. 251; 1 L. W. 567; 16 M. L. T. 353; (1914) M. W. 
N. £47; 200. L. J. 655:{P. 0). 
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any property whatever. A valid attachment 
is necessary before the Court can acquire such 
power, lf, therefore, attachment is made 
without the necessary notice being given 


to the judgment-debtors to show cause 
against it, this is sufficient to invalidate 
the subsequent sale. But in the case of 


a mortgage decree which exprassly directs 
the sale of the property, the omission to 
issue notice, unless it can ba shown that 
the judgment-debtors were prejudiced by 
it, may be no more than an irregularity 
whish might have entitled the judgment- 
debtora to apply to set aside under section 
311 of the Code of 1882, 

For the reasons given above both appeals 
fail and they arə accordingly dismissed 
with costs. 7 

In Rasul Beg'a suit a sross-objection 
has been filed on the ground that the 


earned Subordinate Judge wrongly rejected 


the claim for arrears of rent. It is 
difficult to follow the learned Subordinate 
Judge’s finding on this point and the learned 
Advocate for the appellants has been 
unable to support it. The learned Sub- 
ordinate Judge, while decreeing the claim 
for ejectment, dismissed the claim for arrears 
of rent on the ground that ‘no arrears 
of rent as claimed have been proved.” 
The tenancy and the rate of rent having 
been established, it was for the defend. - 
ants to show what part, if any, of the 


rent alleged to be in arrears had been 
paid up. The defendants did not even 
allege that the rent in suit had” been 


paid. On the contrary they disputed the 
sarkhats and denied the existence of a 
tenancy. Under these sircumstances the 
claim for arrears of rent should have been 
decreed in full and we allow the oross- 
objestion in Appeal No. 33 of 1916 with 
costs and modify the decree aocordingly. 
The plaintiff will be entitled to his full 
costs in the lower Court instead of only 
to proportionate costs. 


Appeals dismissed, 


~ 
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VITTA TAYARAMMA Y. OHATAKONDU SIVAYYA. 


MADRAS HIGH COURT: 
FULL BENCH. 
Seconp CIVIL Apprat No. 484 or 1917. ` 
| July 30, 1918, 

Fresent:——Sir John Wallis, Kt., Chief Justice, 
Mr. Justice Oldfield and Mr. 
Justice Seshagiri Aiyar, 

V:TTA TAYARAMMA, BY HER 
GONST TUTED ATToRxEY KOPPARAPU 
CHINNA VENKATASUBBAYYA 
— OLAINTIFY—A PPELLANT 
VETSUS 


(CHATAKONDU SIVAYYA AND OTHERS , 


| —-Derenxpants Nos. 1 ro 3— RESPONDENTS, 

Hindu Law—TFidow—Apostacy and re-marriage 
thereafter-—Forfeiture of first husband's estate—Hindu 
Widows Re-marriage Act (XV of 156), s. 2, scope of 
—Caste Disabilities Removal Act {XXI of 1850), 
effect of. 

Held, per Wallis, C. J., and Oldfierd, J. (Seshagiri 
Atyar, J ,dissenting).— A Hindu widow, who becomes a 
Muhammadan and marrics a Muhammadan, forfeits, 
by the re-marriage, her interest in her first husband’s 
estate under the gencral principles of. Hindu Law, 
[p. 56, cols. 1 & 2; p. 58, col. 2.) 

Per Wallis, C. J. Oldfield and Seshagiri Aiyar, JJG 
dissenting).—The forfeiture is also entailed by reason 
of section 2 of Act XV of 1856. [p 57, col. 1.j 

Murugayt v. Viramakali, 1 M. 226; 1 Ind Jur. 234; 
1 Ind. Des. (N. 8.) 149, followed. 

Karnam Chowdappa v. Karnam Narasamma, 44 
Ind Cas. 299; 23 M. L, T. 81; 7 L. W. 401; (1938) M. 
W. N. 274, overruled, 

Per Wallis, O. J.—adct XXI of 1850, though it 
relieved the widow of a Hindu from forfeiture of 
her widow’s estateon her abjuration of Hinduism, 
did not enlarge the nature ofthat estate, so as to 
relieve her from forfeiture in the event of her 
renouncing her status of widow by re-marriage, 
[p. 57, col. 4.1 

The words “any widow,..,...upon her re-marriage,” 
in section 2 of Act XV of 1854 are wide enough to 
cover the case of any widow of a Hindu re-marrying, 
whether or not her mairiage would otherwise be 
prohibited by any custom or interpretation of 
Hindn Lawand whether the re-marriage was to a 
Hindu or to» member of another religion. |p. 57, 


col. 1,] 

Per Oldfield, J.—Act XV of 1856 is not applicable 
to cases of re-marriage after apostacy, and tho 
forfeiture is entailed’ only, by reason of the incom. 
patibility between the renunciation of a widow's 
` status and the retention of a widow’s estate. [p. 58, 
cols. 1 & 2.] 

Per Seshagiri Aiyar, J.— The rule of Hindu Law that 
a widow, who re-marries and is thus not true to 
the bed of her deceased husband, cannot inherit to 
his estate can be applied only when she is within 
the pale of Hindu Law. Her re-marriage after 
apostacy cannot divest herof the right to inherit 
which subsisted to her at the date of her conversion 
to another religion, [p. 59, col. 1.] 


Second appeal against the decree of the 
District Court, Cuddapah, in Appeal Suit 
No, 196 of 1914, preferred against the decree 


are 


~“Gajadhar v, Kaunsi 
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of the District Munsif, Proddatur, in 
Original Suit No. 574 of 1913. 

This sesond appeal coming on for hearing 
on 20th February 1918, upon perusing the. 
grounds of appeal, the judgments and 
decrees of the lower Appellate Court and 
the Court of first instance and the material 
papers in the suit, and upon hearing the 
argnments of Messrs. M. O. Parthasarathy 
Aiyangar and M. O. ‘Ttrumalachariar, for 
the Appellant, and of Mr. T. V. Subba‘Rao, 
for Respondent No. J, and the other 
respondents not appearing in person or by 
Pleader and the case having stood over for 
consideration till the 28th February 1918, 
the - Court (Phillips and Krishnan, JJ.) 
made the following 


ORDER OF REFERENCE TO A 
FULL BENCH. 


Puittips, J.—in this case the sole ques- 
tion for decisicn is whether a Hindu 
widow, who becomes a Muhammadan and 
is then married to a Muhammadan, for- 
feits by her re-marriage ber right to her 
frst husband's estate. There is no re- 
ported decision cf this Court directly in 
point and the views held by the Calcutta 
and Allahabad High Courts are conflicting. 
In Matungini Gupta v. Ram Rutton Roy (1) 
a Bench of five Judges of the Caloutta 
High Court (one djssenting) answered the 
question in tbe affirmative, by reason of 
section 2 of the Hindu Widow’s Re-marriage- 
Ast (XV cf 1856), whereas the decisions 
of the Allahabad High Court are to the 
contrary effect [vide Abdul Aziz Khan v. Nirma 
(2)], on the. gronnd that section 2 of Act 
XV of 1856 is applicable only to Hindu 
widows as such and is not applicable to 
Hindu widows who have ceased to be 
Hindu. It has also been held in Allahabad 
that section 2 of Aot XV of 1856 does 


not apply to the re-marriage of Hindu 
widows, who are permitted by the 
rules of 


their caste to re marry [in 

Na (3) and in Mula 
v. Partab (4)]. In the latter case | the 
Judges had hesitation in accepting the 
view, but followed the uniform course of 


. 


) 19 C. 289; 9 Inå, Dec. (N. s.) 688 (F. B.). 

) 20 Ind. Cas. 335; 35 A. 466; 11 A. L. J, 678, 
(3) 1 Ind. Cas. 761; 31 A. 161;6 A. L. J, 107. 

(4) 6 Ind. Cag, 116; 32 A, 489;7 A. L. J.417, . 
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decisions in their Court. Upon this latter- 
~ point, this Court has taken a different 
view, and so long ago as 1877 it was 
held in Murugayi v. Viramakali (5) that 
a widow of the Maraver oaste, in which 
caste re-marriage is allowed, who has re- 
married, has no claim to the property of 
her first husband. This decision was based 
not on section 2 


Liaw. The prinsiple relied on in that case 
was that a widow takes the life-interest 
of her deceased husband upon fhe fistion 
that she is a surviving portion of her husband. 
This decision was followed by Sundara 
Aiyar, J., in Dorwsawmy Thevan, In re (6), 
bat be relied upon Act XV of 1256, and 
the same view was held in Rasu? Jehan 
Begum v. Ram Surun Singh (7) and in 
Vithu v, Govinda (8), 

In a recent casein this Court (Sesond 
Appeal No, 510 of 1916), Karnam Chowdappa 
y. Karnam Narasamma (9), Seshagiri Aiyar 
and Napier, JJ., have followed the decision in 
Abiul Aziz Khan v. Nirma (2) and declined 
to follow Matungint Gupta v. Ram Ruiton 
Roy (1), as being opposed to the ruling 
of the Privy Counsil in Moniram Kolita 
_y. Keri Kolitant (10) that a widow does 
not forfeit her estate by reason of sub- 
sequent unchastity. If, however, the prinel- 
°” ple of Hindu Law relied on in Murugayz 
` y. Viramakalé (5) is’ to ba applied, tes 
that a widow continues to bea surviving 
portion of her husband, her ra-marriage, 
by which she basomes a portion of her 
new husband, does far more to remove 
the fistion. than- mere unchastity. The 
question of whether a. widow, who had 
bgen degraded or ontcasted on account of 
unchastity, forfeits her interest was left 
undecided. The desisions in Murugayi v. 
Viramakalt (5) and subsequent sases do 
not appear to have been referred to in Sacond 
Appeal No. 1510 of 1916 [Karnam Chowdappa 
v.. Karnam Narasamma (9)], which was ap- 


a 1 M. 226; 1 Ind, Jur. 234;1 Ind. Dec. (N. 8.) 


- (6) 15 Ind. Oas. 692;12 MI L. T. 158, 

(7) 22 O. 589; 11-Ind. Dec. (xN. 8.) 392. 
- (8) 22 B, 821; 11 Ind. Dec. (N. s.) 793 (E. B,). 

(9) 44 Ind. Cas. 299; 23 M, L. T. 814,7 L. W. 411; 
(1918) M. W. N. 274. 

(10) C. 776;6 0. L. R.323 7I. A. 115; 4 Sar. 
P. C. J. 103; 3 Suth, P. C. J. 765; 4 Ind. Jur. 363; 3 
Shome In R; 198; 2 Ind. Deo, (N, 28.) 1102 (P. O.). 
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parently decided solely on the construction 
af Ast XV of 1856, and, therefore, I think 
it is advisable that the general question 
before us should be referred to a Fall 
Bench of this Court for aesision. I would 
like to add with respect that it appears 
to me that even under section 2 of Act 
XV of 1856 a Hindu widow who re-marries 
as a Muhammadan loses her rights to 
her first husband's property, There is 
nothing in section 2 which restricts its 
provisions to the re-marriage of Hindu 
widows as such, and I can see no reason 
for importing these words into the section 
merely becaŭse the Act asa whole deals 
with re-marriage of Hindu widows. While 
the Act aga whole ig intended to legalise 
widow re-marriages, section 2 specifically 
provides that re marriage, thongh legal, 
shall entail a certain disability, and this 
disability is not in terms restricted to a 
re-marriage contrasted while still a Hindu. 
But for the widow’s sonversion to 
Mubammadanism;, her re-marriage would 
entail forfeiture and there is nothing in 
the Act to suggest that snch conversion is to 
ramove her disability. Ifit were notfor the 
desision in Second Appeal No. 1510 of 1916 
[ Karnam Ohowdappa v. Karnam Narasamma 
(9)] Lwonld, ‘with all respect, /follow the 
decision of the Calcutta High Court; but 
in view of that decision of this Court, I 
would refer the following question to 4 
Full Bench :— 

“Does a Hindu widow, who becomes 
a Muhbammadan and marries & Muham- 
madan, by her re-marriage forfeit her 
interest in her first husband’s estate?” 

KRISHNAN, J.—In the suit from which 
this second appeal arises, plaintiff sued 
for a declaration of his title to a house 
and for the recovery of its possession. 
The house originally belonged to one 
Pullayya, a Kapu by caste, and on his 
death his widow, the 5th defendant, in- 
herited a widow’s estate in itt under the 
Hindu Law. -Some 10 years before suit 
she. became a Muhammadan and soon 
after, married a Muhammadan husband in 
the nikka ‘form. It may be mentioned 
here that Kapus do not allow re-marriage 
of widows in their oaste; but the 5th 
defendant married a Muhammadan, Plaint- 
ifs title is based ona sale-deed executed to 
him by the 4th and the 5th defendants, The 
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4th defendant was the sole next reversioner 
of Pallayya at the time of plaintiff’s sale, 
‘buf at the time the 5th defendant 
remarried, he and his brother, the 
father of defendants Nos. 2 and 3, now 
deceased, were the next  reversioners 
equally entitled. The contesting defendants 


claim under defendants Nos. 2 and 8, 
The question, therefore, arises whether 
by her re-marriage the 5th defend- 
ant forfeited her rights in her first 


husband’s property; for if she did, the 
plaintiff has got only the 4th defendant's 
half share in the property; otherwise he 
will be entitled to at least a life-estate 
in the whole’ property and his suit in 
ejectment must be decreed in full, The 
lower Courts held that the 5th defendant’s 
re-marriage had worked a forfeiture and 
gave a decree only for half the property; 
plaintiff has appealed* to us and has con- 
tended that there was no such forfeiture. 

The point for decision is thus, as stated 
by my learned brother, ‘whether a Hindu 
widow who becomes -a Muhammadan and 


contracts- a valid marriage according . to 
Muhammadan rites forfeits her rights in 
her Hindu husband’s estate?’ It is oon- 


ceded that her conversion did not per se 
affect her rights injuriously as they were 
saved by Act XXI of 1850. But it is 
argued for the respondents that a forfeiture 
was caused either by section 2 of Aot 
XV of 1656 or if that did not apply, 
by the ordinary Hindu Law. 

The applicability of section 2 may be 
considered first. In doing so, it must be 
borne in mind that there are two different 
classes of widows with referense to whom 
“the question has been considered in the 
decided cases—the one class consisting of 
Hindu widows who belong to castes which 
permit re-marriage of widows in the caste. 
itself, the other class consisting of widows 
who originally belonged to a caste which did 
not permit such re-marriage, but who 
subsequently obtained the right of re- 
marriage by conversion to a different 
religion, The cases of these two classes 
do not seem to be parallel and different 
considerations apply. The widows of the 
2nd class could have re-married only 
_under the Act so long as they remained 
Hindus, but they could no longer do so 
after their change of religion; whereas 
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the widows of the Ist class need not, and 
usually do not, take advantage of the Act 
to justify their re-marriage at any time 
though there is. nothing to prevent them 
from doing so. Jadicial opinion has differed 
as to whether when the latter class re-marries 
under a caste custom, the Act and: parti- 
cularly section 2 thereof apply to them 
at all; vide Har Saran Das v, Nandi, 
(11), Ranjit v. Radha Hani (12), Gajadhar 
v. Kaunsilla (8) and Mula v. Partab 
(4) holding that they do not apply and 
Vithu vw. Gocinda (8) and Duraisawmy 
Thevan, In re (6) to the contrary. This 
question need not, however, be desided in the 
present case as itis one of a widow of the 
second class. The above authorities have 
thus no direct bearing on the case except 
in so far as they construe the language 
of section 2. 


In the case before- us we have to 
consider whether section’ 2 applies to the 
case of widows of the second class re-marrying 
according to their new religion and if so, 
whether we should adopt strictly literal 
construction of the section or a limited one 
confining it ta cases of re-marriage under 
the Act. The authorities bearing on the 
point are (1) a Full Bench decision of 
the Calentta High Court in Matungint 
Gupta v. Ram Rutton Roy (1), where a 
majcrity of Judges held that section 2 
applied and the subsequent marriage caused 
a ferfeitnre, (2) a decision of a Bench in 
Allahabad in Abdul Azis Khan v. Nirma 
(2) and (3) a decision of a Banch of our 
own Court in Second Appeal No, 151C of 
1916 |Karnam Chowdappa v. Karnam Nara- 
samma (9)] (not yet reported), both of 
whith held that section 2 did not apply. 
After & careful consideration I am inclined 
to follow the latter view. E < 


It seems to me that having regard to 
the scope and object of the Actas stated 
in the preamble and seeing that it is a 
purely enabling Ast, its provisions should not 
be applied to affect the property of persons who 
do not and could'not take advantage of it. 
The 5th defendant having remained as a 


NG 


i ai n n 330; A. W. N. (1889) 77; 6 Ind. Dec, 
N S.) 
a a i 476; A. W, N. (1898) 121; 9 Ind. Dec” 
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Muhammadan had nothing to do with the 
Act. But it is argued that, though this 
may be so, the language of section 2 is 
wide enough to make it applicable 
independent of the ‘Aot itself, Ordinarily the 
provisions of an Act must be construed 
with reference to its scope snd object 
Wo must, therefore, seo whether the langu- 
age of section 2 is clear enough to justify 
a departure from this rule. If we turn 
to the section it speaks of forfeiture on 
“re-marriage.” Does it mean re-marriage 
in any form whatever or only re-marriage 
under the Act? I am inclined to think 
it is the latter. It will be seen from its 
language that a strictly literal construction 
of the section will make it applicable 
even to a Christian or Muhammadan or 
other non-Hindu widow who was never a 
Hindu at all, but who happened to inherit 
by virtue of a Will. of her husband or 
other ‘testamentary disposition a limited 
interest in his property, without an express 
permission from him to re-marry. I take 
it no one will contend that the section 
should be construed in this very wide 
manner to include persons\who were never 
Hindus at all. It is clear, therefore, that some 
limitation must be placed on the words 
of the section and the only logical way 
to do it is, it seems to me, to take the 
scope and object of the Act and construe 
the section accordingly. We must look 
to the preamble and to the scheme of the 
Act generally to see what its scope and 
object are—See Maxwell on Interpretation 
of Statutes, 5th Edition, page 69 et seq, 
It is clear, as already stated, that the Act 
ig an enabling one intended to remove 
disabilities of certain persons in the matter 
of re-marriage and to give them new rights 
regarding it. A reference to the various 
sections of the Act shows that the scheme 
of the Act is-that, sfier authorising re- 
marriage under section 1, ib deals with 
the conditions and consequences of such 
remarriage in the following sections, 
The word re-marriage’” in sestion 2 
should, therefore, I think, be reasonably 
read as referring only to a re-marriage 
under the Act and not toany re-marriage 
whatsoever. ‘ 

In the judgment of the Fall Bench in 
Matungint Gupta v. Ram Rutton Roy (1), 
there is no discussion of the question at 
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all. The learned Chief Justice merely 
says: Section 2 includes all widows who 
are within the scope of the Act, that is 
to say, all persons who being Hindus 
become widows.” Though this oase was 
followed in Rasul Jehan Begum v. Ram Surun 
Singh (7), the learned Judges there based 
the forfeiture on the Hindu Law and not on 
the Act. 

The reasoning in the Full Bench oase 
in Vithu v. Govinda (8) has, no doubt, a 
bearing on this part of the case, thongh 
that case itself is one relating to the first 
class of widows. Mr, Justice Ranade says 
‘that section 2 should be construed literally, 
because “so far as the section is concerned, 
the law has only declared what was an 
universal practice, and this faot must have 
been present to the mind of the Legislature 
and explains the omission of all qualifying 
words.” With all deference I am/‘unable to 
follow this method of interpretation, nor 
am I satisfied that the practice of widows 
forfeiting their right in their first hus- 
band’s property on re-marriags is so 
universal in India as is stated. If there 
are castes which allow widows to resmarry 
and keep their estates af the same time, 
and I am notsure there are not any, I can 
see no reason to think thatthe Legislature 
in enacting Act XV of 1856 intended to 
interfere with the rights of such widows. 
If section 2 is taken to cover such eases, 
we cannot escape the conclusion that such 
rights are abrogated. I think clearer 
and more direst language should be 
required before such an inference san be 
drawn: With all respect, I am unable 
to adopt the reasoning of the learned 
Judge. 

As already stated, [am inclined to follow 
the ruling of our own High Court in 
Second Appeal No. 1510 of 1916 [Karnam 
Uhowdappa v. Karnam Narasamma (9) | 
and of the Allahabad Court in Abdul 
Aziz Khan v. Nirma (21, in so faras they 


‘hold that section 2 does not apply to a 


Hindu widow re-marrying after conversion; 
but with all respect, I am not prepared 
to follow them when they hold further 
that? no forfeiture at all was caused 
by the re-marriage, for I'am inelined to 
think that a forfeiture is caused under 
the Hindu Law, J shall now consider this 
question, 
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My learned brothers in the above second 
appeal hold that’ the desision of the Privy 
Countvil in Montram Kolita v. Keri Kolitani 
(10) is conclusive on the matter, as they 
treat the widow’s re-marriage as amounting 
at the highest only to “being false to the 
bed of her husband,’ and they desided 
that no forfeiture was, therefore, saused, 
With all respect I am unable to follow 
this view. The authorities sited to us 
are all against it, and they have not been 
considered by my learned brothers. The 
ease of Murugayt v, Viramakali (5) held 
on a-consideration of ‘the prinsiples of the 
Hindu Law that in the ocase of a Maraver 
widow re-marrying, she forfeited her life- 
estate, there being -no custom to the contrary 
in the caste. This view was followed by 


the referring Judges, Wilson and Banerji, | 


JJ., in Matungint Gupta v, Ram Rution Roy (1), 
who state their reasons for their view in 
full and I agrees with them and need not 
re-state those reasons. In fact section 
2 of the Act is based upon a resognition 
by Legislature that a Hindu widow’s estate 
is ordinarily forfeited under the Hindu Law 
by her re-marriage. This view and the 
Madras case were both followed by another 
Bench in Caloutta in Rasul Jehan Begum v. 
Ram Surun Singh (7). For some reason not 
apparent, the Allahabad High Court has 
not considered this position at all. The 
Bombay decision in Vithu v. Govinda (£), 
as already pointed out, expressly proceeded 
on the footing that the usual practica 
among Hindus was to treat the widow’s 
estate as terminated by re-marriage. The 
authorities, except the second appeal -above 
referred to, are all in favcur of the view I 
am taking. 

I shall now examine the reasons given 
in Second Appeal No. 1510 of 1916 [ Karnam 
Chowdappa v. Karnam Narasamma (9)] for 
the view taken in it. The Privy Council 
case will no doubt be sornolusive on the 
matter if the view that the widow’s re 
marriage amounts at the highest only to 
the adoption of a life of wunoshastity is 
sorrest. With all respect I am entirely 
unable to endorse this view of her position. 
I think it is wrong to treat the life of a 
re-married woman as necessarily a life of 
unchastity and nothing more. There is a 
clear and broad distinction between un- 
chastity and re-marriage; the former is an 
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uncertain and changeable course of conduct 
while the latter is a definite legal step 
by which the woman ceases to be any longer 
the widow of the deceased. This ia pcint- 
ed out by both Wilson and Banerji, JJ, 
in Matungint Gupta v. Ram Rutton Roy (1). 
An observation in Gajadhar v, Kaunsilla 
(3) may also be referred to. It was sug- 
gested that the effect of the re-marriage 
should be considered from. the point of 
view of the Hindu Law and as that Law 
does not recognise or sanction the marriage 
of a Hindu widow with a Muhammadan, 
such marniage should be treated as having 
no effest in changing the widow’s status. 
It seems to me that this is an erroneous 
way of looking at the question. The status 
of an individual has to be decided with 
reference to his persona) law at the time, 
There can be no doubt that after her 
sonversion the 5th defendant was governed 
by the Muhammadan Law as to her 
marriage—See section 16 of the Civil Courts 
Act,—and-therefore her second marriage was 
a perfectly valid one. She oan, therefore, 
no longer be treated as a widow. A woman 
sannot be a married woman for certain 
purposes and a widow for others. I am, 
therefore, of opinion that ber widowhood 
was terminated for all purposes and she 
cannot be treated asan unchaste widow under 
the Hindu Law. 

On this view, the Privy Counsil case is 
easily distinguishable, as their Lordships 
were not dealing in ib with a case of re- 
marriage at all, All that was desided in 
that oase was that chastity was nota neceg- 
sary condition for the continuance of the 
widow’s estate after it had become vested, 
but ig was not desided that the continu- 
ance of widowhood itself was not necessary. 

Relying on the observations of Prinsep, J., 
in Matungint Gupta v. Ram Rution Hoy 
(1), it was next urged that as the determina- 
tion of the widow’é estate under the Hindu 
Liaw on re marriage is based on the legal 
fiction that she takes her estate as the 
surviving half of her husband’s body and 
as sonferring spiritual benefits on him by 
her asts and as this fiction somes to an 
end on her conversion, if can no longer 
be relied on to divest her estate. The 
answer to this seems to me to be that 
the Hindu widow’s estate is by its very 
nature an estate subject to limitations, one 
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of whioh is a liability to forfeiture on 
re marriage or cessation of widowhood. 
The condition is inferred from the origin 
‘of the estate and is one that attaches 
itself to the estate from its very som- 
mencement. Unless, therefore, the condition is 
abrogated by some subsequent event, it must 
continue to attach to the ‘estate in the 
widow’s hands always. Act XXI of 1850 
which saved the estate from forfeiture on 
conversion had no effect on this condition 
and nothing else has been shown as affecting 
it, Itis, therefore, not necessary to apply 
the legal fiction at the time of the forfeiture. 


It is ‘true, as pointed out by Prinsep, J, _ 


in the same case, that there is an anomaly 
in a widow losing her estate by her re- 
marriage when she does not do so by leading 
a notoriously unchaste life. But this 
anomaly exists equally in the case of mar- 
riages under Act XV of 1856 and under the 
caste custom. The existence of the anomaly 
does not seem to me fo be an argument against 
forfeiture on re-marriage, Sucha forfeiture 
is consistent with the notions of the Hindus 
generally. 


For the above reasons [-am of opinion 
that the 5th defendant, the widow in this 
‘ease, lost her rights in the plaint house on 
her marrying her Mubammadan husband, 
the forfeitare being caused under’ the 
Hindu Law and not by section 2 of Ast 
XV of 1856. The question is an important 
one on which there has'been a considerable 
difference of opinion, and in fast we are 
differing from the view ia Second Appeal 
No. 1510 of 1916 [ Kornam Chewdanp2 v. 
Karnam Narasamma \9)| as to the final 
result. I, therefore, agree to the Order of 
Reference to the Full Benoh proposed by 
my learned brother. 





The second appeal came on for hear- 
ing before the Fall Bench on 15th July 
1918. 


Mr. M. O. Parthasarathy Atyangar (with 
him Mr, M. O. Tirumalachari), for the Appel- 
lants.— Act XXI of 1850 preserves the rights 
of inheritance by the apostate. The only 
question is whether the re-mdtriage of a 
Hindu widow after conversion entails a 
forfeiture of her rights in her husband’s 
estate either under Hindu Law or under 
gection.2 of Act XV of 1853. 
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Under the general Hindu Law no for- 
feiture is caused by the widow being false 
to her husband’s bed. A _ re-marriage, 
taking it atits highest, amounts only to 
the adoption ofa ‘lifeof uneshastity. Vide 
Second Appeal No. 1510 of 1916 [| Karnam 
Ohowdappa v. Karnam Narasamma-(9) ], There 
is nothing in Hindu Law which penalises the 
widow in this regard. The forfeiture may 
follow on there-marriage only when the widow 
is within the pale of Hindu Law. Her con- 
version causes a ohange in the law -by 
whish she is governed. A Hindu widow 
who embraces Muhammadanism is ro longer 
subject fo Hindu Law, 
` Section 2 of Act XV of 1856 is an 
enabling sestion and should be liberally 
construed. The Act should not ba applied to 
persons who could not take advantage of it, 
The .word ‘re-marriage’ in the section could 
only refer to cases of re-marriage under 
the Actand not to all forms of re marriage, 
lt could not entail the forfeiture penalty 
to persons who are not Hindus at the bima 
of the re-marriage. Vide Abdul Azis Khan 
v. Nirma (2) and Karnam Ohowdappa v. 
Karnam Narasamma (9). 

Mr. T. V. Subbu Row, for the Respondents. 
—-There is no analogy between unchastity 
aud re-marriage. The latter is a definite 
a:t whereby the person re-marrying ceases 


t be- the widow of the deceased. The 
widowhosd terminates on the second 
marriage and the rigkt to inheriéf also 
lapses. 


Ascot XXI of 1859 cannot bs invoked 
in aid of the continnanse of the widow's 
estate after apostacy and re-marriage with 
a person of her new faith. That Act re- 
liaves the Hindu widow from forfeiture of 
her widow’s estate on her renounsing the 
Hinda religion. It does not enlarge that 
estate or prevent forfeiture when she re- 
nounces her status as a widow. ~ 

Section 2 of Aob XV of 1856 applies to 
the case. The word ‘any widow’ is wide 
enough to sover oases of sonyert widows. 
The section is declaratory and it would be 
incongraous that re-marriages by Hindu 
widowy to persons of other religions should 


be held to be outside the scope of the 
section. 

OPINION, 
Watt, C. J.—I agree: with the 
gonclusiqn of Krishnan, d, in hiş 
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Order of Reference that, independently 
of section 2 of Act. XV of 1856, the 
widow of a Hindu forfeits her husband’s 
estate on re marriage. This was, in my 
opinion, decided by this Court in Murugayt 
v. Viramakali (5), adecision which, as I shall 
show, has been repeatedly approved in this 
and other High Courts. That decision 
did not, as was contended before us, pro- 
esed onany proof of a custom of forfeiture 
on re-marriage in the particular oaste, 
but on general principles. of Hindu Law, 
though in support of its sonolusion the 
Court referred, as the Bombay Court did 
in a later case, to the fact that ‘the ex- 
tensive enquiry, the results of which are 
recorded in Steele’g Hindu Castes, showed 
that among the very numerous classes of 
Hindus who practised re-marriage in the 
Deccan such a forfeiture was an invariable 
incident of re-marriage. Following and 
relying on ‘the decision of this (Court, 
Wilson and Banerji, JJ., [Matungind Gupta 
v. Ram Rutton Roy (1)] in their Orders 


=- of Referense, to which they adhered in 


their subsequent judgments, expressed the 
opinion that section 2 of Ast XV of 1856 
was merely declaratory, and the same view 
was expressed in Rasul Jehan Begum v. Ram 
Surun Singh (7) and by Ranade, J., delivering 
the judgment of the Full Bench of the Bombay 
Court in Vithe v. Govinda (8). In Har 
Saran Das v. Nandi (11), which was follow- 
ed in Kanjit v. Radha Rani (12), it was 
held that a widow, who according to the 


custom of her oaste was entitled to re-marry, 


did ‘not forfeit her husband’s 
re-marriage on the ground that 


estate on 
the oase 


was not governed by section 23 of Aste 


XV of 1856. The contention that the 
estate was liable to forfeiture independently 
of the section was, not raised in those 
eases. When it was raised by Pandit 
Sundar Lal in Gajadhar vy. Kaunsilia 
(3), Stanley, C. J., and Banerji, J., were 
inclined to accept it but for the - earlier 
desisions, as to which they again expressed 
their doubts in Mula v. Partab (4), acd 
‘Abdul Aziz Khan v. Nirma (2) only followed 
the earlier decisions without comment. The 
decision in Murugayi v. Viramakali (5) 
has, therefore, been approved by the Caleutta 
“and Bombay Courts, and would have bean 
~ approved by Stanley, C. J., and Banerji, 
J., in Allahabad but for the earlier de- 
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‘gisions of that Court. L think we should 


be very slow to interfere with a decision 
which has stood so long and is supported 
by so much authority, and with great 
respect I cannot agree with the conclusion 
of a Bench of this Court in Second Appeal 
No. 1510 of 1916 !Karnam Chowdappa v. 
Karnam Narasamma (9){ that it must be 
sonsidered to have been overruled by the 
decision of the Privy Oouncil in Montram 
Kolita y. Keri Kolitand (10) that a Hindu 
widow does not, forfeit her widow’s estate 
by reason of unshastity committed after 
succesding to the estate. In Matungint 
Gupta v. Ram Rutton Roy (1) that con- 
tention was overruled by Wilson and 
Banerji, JJ., with whom’ I respectfully agree. 
No question of re ‘marriage was raised 


before the Privy Council and, as observed ’ 


by Wilson, J., there is a very broad dis- 
tinction between misconduast on the part of 
a,widow as a widow, and her ceasing to 
be a widow. In this state of the authorities 
I think the desision in Murugayi v, Viramakale 
(5) ought not to be overruled by this Court. 
Considering the question apart from 
authority, L am of the same opinion. : In 
his principles of the Hindu Law, page 173 
(lst Edition), Mr. Ghose cites a text of 
“But if two (sons) begotten 
by two (different men) contend for the pro- 
perty (in the hands) of their mother, 


each: shall take, to the exclusion of the , 


other, what belonged to his father,” And 
he also sites another text to the same effect 
attributed to Vishnu bnt not to be found in 
the recension that has come down to us, 
These texts can hardly refer to the estate 
which the widow took orly in défault of 
male issue. But whatever may have been 
the rule in archais times when re-marriage 
was permitted, I think, considering the 
ideas which in later Hinduism underlay 
the prohibition of widow re-marriage as far 
as possible and the encouragement of Sati, 
that the retention by a widow of her deceased 
husband’s estate is altogether incompatible 
with her renunciation of her status as hig 
widow; and I respectfully agree with the 
opinion of the Bombay High Court in 
Vithu v. Govenda (8) thatthe invariable rule 
among so many gastes in the Deccan that 
re-marriage, when permitted, entsiled the 
forfeiture of ‘he first busband’s estate, is 
merely an illustration of that essential 


bad 
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incompatibility which was again recognised 
by the Legislature when it enacted Act XV 
of 1855. As regards Act KAT of 1850 I 
agree with the opinion of Wilson, J., in 
Matungint Gupta v. Ram Rutton Roy (1) 
that, though that Act relieved the widow 
of a. Hindu from forfeiture of her widow's 
estate on her abjuration of Hinduism, it 
did not enlarge the nature of that estate, 
so, as to relieve her from. forfeiture in the 
event of her renouncing her status of widow 
by re: marriage. 

The sonstrustion of section 2of Act XV 
of 1856 is not free from difficulty and 
has occasioned much difference of opinion, 
but, on the whole, I hesitate to differ from 
the liberal construction put upon the seation 
by the Full Benches of the Calontta dnd 
the Bombay Courts. The words “any widow, 
eres ...upon her re-marriage” in 
section. 2 are, I am inclined to think, wide 
enough to cover the case of any widow of 
a Hindu re-marrying, whether or not her 
marriage would otherwise be prohibited by 
any custom or interpretation of Hindu Law, 
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-and whether the re-marriage was to a Hindu 


or to.a member of another religion. As 
observed by Wilson, J., the Legislature was 
well aware of the existence of such re- 
marriages by the widows of Hindus, and 
must, I think, have considered that the 
case for enforcing the forfeiture on re- 
marriag was in the first case as strong as, and 


in the second case much stronger than, in 


a 


the case for enforcing it as regards the re- 
marriages which were legalized by section 
i. The words “any widow” in section 2 
are certainly wider than was necessary, if 
it was intended to sonfine the operation of 
the section to the last mentioned class -of 
marriages only, Having regard to the 
generality of the langnage, the fast that 
the section was in substance though not 
in form declaratory, and the incongruity 
which would result from holding re-marriages 
by the widows of Hindus to persons of 
another religion to be outside its scope, 
T think the more extensive and beneficial 
construction should be adopted. On both 
grounds, therefore, I wonld answer the ques- 
tion in the affirmative. 

OLDFIELD, J.—We have been aske& to 
answer the question referred in the affirmative 
(1) with reference to section 2, Aot XV of 18.6, 
and (2) with reference only to Hindu Law. 
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1 regret that I sannot coneur in the 
judgment just delivered and adopt the first 
of these grounds of decision. The section 
is worded generally as dealing with the 
rights and interests of “any widow”. One 
onstruction of this expression, that it includes 
widows of whatever nationality or creed, 
has not been pressed and is excluded alike 
by the language of the preamble of the 


Act, -to which I return,andthe incongruity ` 


of the results, which it would involve, 
We have then to assame that the widows 
in question were originally Hindu widows 
and to choose between the contentions that 
the sestion relates only to those who re-marry 
as such or that it’ deals also with re. 
marriages after apostasy, solemnized by the 
rites of other creeds, 

It would follow from the latter construa- 
tion that the Legislature intended to deal 
in Act XV of 1856 with the problem, not 
only of Hindu widow re-marriage, but also of 
disability due to ‘renunciation of or exclusion 
from the communion of any religion”, with ` 
which it had dealt recently in Act XXI of 
1850. Yet the later Act contains no reference, 
express or implied, to the earlier, although 
the former declares and the latter exempts 
from forfeiture and although re-marriage, 
the event contemplated in tha one, would 
in many cases be connected closely with the 
renunciation or exclusion dealt with in the 
other. So also the preamble to Act XV of 
1856, which is full, refers only to Hindu 
widows, to the advisability of enabling Hindus, 
who may be so minded, to adopt the 
custom of re-marriagejjiand to the justice 
of relieving such Hindus and removing 
obstacles to the re-marriage of Hinda widows; 
and the references to Hindus in sestiong 
1,5 and 6 are clear, the last, in which 
Hindu. ceremonies are prescribed, being 
particularly unambiguous. The wider con- 
struction, for which plaintiff contends, has 
in fact been based on no explicit extension 
of the subject-matter of the Act to widows 
in the other sections which no doubt inelude 
section 2, and only on the general refer. 


ences in them. In the circumstances, 
these references must, in my opinion, 
be read as’ qualified by the sontext, 


The scoujecture of Wilson, J., in Matunging 
Gupta v. Ram Rutton Roy (1) that they were 
intended to apply to the alass of widows, 
who might change their faith, seems to me 


~ 
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(with all respect) unwarranted, since, as the 
learned Judge observes, the Legislature knew, 
not only of the existence of such widows, 
but also that they - could already marry 
again without its assistance; and there is 
no reason for the assumption that it intend. 


ed=to deal with their position in an enactment 


-passed statedly to give such assistance to 
widows, who required it. I am, therefore, 
constrained to hold that the Act is in- 
applicable to the present case and to turn 
to the general law as a ground of decision. 
The 
High Courts have held since Murugayi v. 
Viramakali (5), that a widow's re-marriage 
entails forfeiture of her husband’s estate. 
And I respestfully agree with the learned 
Chief Justice that there is no reason for 
departure from this long current of authority. 
But those cases dealt with re-marriage by 
the widow as a Hindu; and it is argued that 
a re-marriage, even after the widow’s con- 
version, with the ceremonies of her new 
faith must be regarded, as it would be by 
Hindu Law, as no marriage and the widow’s 
gonduct as mere unchastity, which with re- 
ference to Moniram Kolita y. Keri Kolitani(10) 
entails no forfeiture. This view has been 
taken lately by a Bench of this Court in 
Second Appeal No. 1510 of 1916 [Karnam 
Ohowdappa v. Karnam Narasamma (9)] and is 
regarded by Seshagiri Aiyar, J, in his judg- 
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be disturbed on proof of immorality, 
which is essentially secret and which ‘the 
revyersioners would be interested to promote, 
are irrelevant, when the question is of 8 
connection, contracted publicly and authorizad 
by the general law. I need offer no general 
opinion at present regarding the effect, 
of the marriage of a Hindu with a non- 
Hindu woman or -the position of their 
issue. In the, case before us, authority 
being wanting, it- is sufficient for me to 
express my respestful concurrence in the 
ground of decision proposed by the learned 
Chief Justice, the incompatibility between 
renunc.ation of “a widows status and 
retention of a widow’a estate; and I do 
so the more willingly, basause I oan thu3 
avoid the conclusion that a marriage is 
invalid for one purpose, although it is 
valid for all othera, i 
‘I would answer the question in the afirma- 
tive. 
Szespaciat Aryar, J.—I regret I am 
unable to agree with the sonclusion of 
the learned Chief Justisa and Oldfield, J. 
I do not wish to add muah to the 
judgment of .myself and of Mr, Justice 
Napier in Sesond Appeal No. 1510 of 1916 
[Karnam Chowdappa v. Karnam Narasamma 
(9)}, on the question whether section 2 
of Act XV of 1853 would deprive a 
Hindu widow, embracing Muhammadanism 


ment, which I have bad the advantage of - and afterwards marrying a Muhammadan, 


reading, as consistent with the decision in 
Sundari Letani v. Pitambari Letani (13). Bat 
with all respect, I cannot follow this appli- 
sation of the authorities, The last sited dealt 
with a case of real unchastity, since the person 
concerned was rot a widow, bat had gone 
through a Mubammadan ceremony of marriage 
after being deserted, not divorced, by her 
Hindu husband, who was still alive. And in 
Moniram Kolita v. Keri Kolitant (10) there 
was no question of a re marriage, which 
“sould on any view be regarded as legal, 
but only cf a temporary illicit connection. 
The judgment is based on the ansient texts 
and considerations of conveniense. But the 


former were not dealing, and in the state. 


of contemporary scciety could have no oc- 
casion to deal, with non- Hindu re-marriages, 
and the latter, based on the inseourity of 
titles created by the widow, if they could 
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of the estate whioh she inherited from her 
Hinda husband. I agree generally with 
Oldfield, J., on this qvesticn. Tbe belief 
that a Hindu widow adds insult to the 
injury to the memory of her deceased 
husband by apostasy first and by subsequent 
marriage with a person belonging to a 
different faith, is not a ground for reading 
into section 2 of Act XV of 1856 words 


which are not to be found there. The 
Act was intended to give relisf to a 
certain class of people and not to 


panalise others; and Courts are not at 
liberty to supply a defect of this kind 
by indirect legislation. I, therefore, adhere 
to the view that I took in Second Appeal 
No. 3510 of 1916 ‘*[ Karnam COkcwdappa v. 
Karnam Narasamma (9) | on this question, 
Of the question of the applicability of 
Hindu Law, I wish to make a few 
observations in addition to what I stated 


in the segond appeal alraady referred to, 
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Jt is said that the Hindu Law does not 
countenance inheritance by a person who 
has not been true to the bed of her deceased 
husband. I do notdissent from this view so 
long as it can be said that the party against 
whom this rule of Hindu Law is to be 
applied is within the pale of that Law. 
There is a great deal to be suid for the 
position taken up by Mr. Justice Banerji in 
Matungint Gupta v. Ram Rutton Roy (1) 
on the question of Hindu Law. Bat it 
need scarcely be added that the Hindu 
_ widow who has embraced Muhammadanism 
and has married a Muhammadan is not 


subject to Hindu Law. In Sundari Letanz . 


vy. Pitambari Lelani (18', the Court had 
to consider the case of a Hindu daughter 
who had become a Muhammadan and had 
subsequently marricd a Muhammadan. 
The point was whether her children were 
legitimate and could inherit to the estate 
of their Hindu grandfather: “The woman 
was abandoned but not. divorced by her 
husband.”- Her position was thus stated 
by the learned Judges: “She is in the 
position of an unchaste daughter” who 
could not inherit according to Hindu Law.’ 
I think the sams principle is applicable to 
the widow in the present gase. - 

There are three incidents in the life of 
this woman. The first was when she 
inherited the estate of her husband after 
his death. In the Order of Reference, Vr. 
Justice Krishnan says that section 2 of 
Act XV of 1855 is based upon a 
recognition by Legislature that a Hindu 
widow's estate is ordinarily forfeited 
under the Hindu Law by her re-marriage. 
Even if I assent to this view, I fail to 
see how this conclusion tnuches a re marri- 
age while the widow has - become a 
“Muhammadan ecnvert. It was contended 
that the right of a Hinda widow to inherit 
her husband's property is dependent npon 
a text of Brahaspati to this effest:—‘‘He 
who has left a widow surviving him has 
got tbe half of his body verily alive, and 


when half of his body is alive, who else. 


shall take his property?” The metaphor 
is undoubtedly picturesque. Bat it 
would not be safe to deduse principles of 
law’ by parity of reasoning from .sush a 
figure of speech. Granting that the reason 
-of a widow inheriting to her deceased 
husband in preferensg to divided membarg 


- 


~ 
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of the co-parcenary is based solely on thig 
principle, it can only apply to a stateof 
things which came into existence on the 
death of her husband. At that moment 
either by reason of this figure of speesh 
or by reason of the more prosaic statement 
of the law contained in Yagnyavalkya 
Smriti which is to the following effect:— 
“Wife: (widow), daughter, father, mother, 
brothers, their sons Gotraja (of the same 
family), Bandhbus, disciplesand Brahmacharins 
of the same school, each succeeding one is 
heir in the absence of the person immediately 
preceding him in the order of enumera- 
tion,—this is the law in respect of the 
inheritance to the property of a sonless 
deceased person of whatever caste”, the 
widow inherited the estate. The second 
stage in her life was her conversion to 
Mubammadanism, which is found to jhave 
been subsequent to the death of her husband. 
If the Hinda Law had not been legislated 
upon, there sould hardly be any doubt that 
conversion to a different faith would have 
entailed forfeiture of the estate inherited 
by the woman. But Act XXI of 1850, 
which was designed to preserve the rights 
of persons who exercised their liberty of 
conscience in entering the fold of another 
religion, maintained the rights of the widow 
to continue in possession of her deceased 
husband’s property. Section 1 distinstly 
says: So much of any law or usage within 
the territories of the Hast India Company 
as ixflists on avy person forfeiture of rights 
or property or may be held in any way to 
impair or effect any right of inheritance by 
reason of his or ker renouncing or having 
been excluded from the communion of any 
religion ceases to be enforced as law in the 
Courts of the Hast India Company”. Sounder 
this Act the widow who had embraced 
Muhammadanism could not be deprived of 
the rights which she possessed prior to her 
conversion. Her inheritance subsisted, The 
third stage in her career was her marry- 
ing a Muhammadan, I fa'l to see how 
this step can deprive her of what she 
obtained under the Hindu Law and what 
the Legislature preserved to her under Act 
XXI of 1850. I am unable to find any- 
thing in the Hindu Law or in Act XXI 
of 1850 whioh can have this effect. lb is 
hardly necessary to refer to cases in which 
it has been held that under the Hindu 
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Law properties once vested in a male or a 
female cannot be divested by reason of the 
fact that if the subsequent state of life had 
existed at the time of the devolution of 
interest he or she would not have inherited 
the property. The well-known case of 
Moniram Kolita v. Keri Kolitani (10) laid 
‘down that principle in unequivocal terms, 
One sentence from the judgment may be 
quoted as bearing upon conversion: The 
widow has never been degraded or deprived 
of caste. If she had been, the case might 
have been different, subject to the question 
as to the construction of Act XXI of 1250; 
for upon degradation from caste, before 
that Act, a Hindu, whether male or female, 
was considered as dead by the Hindu Law, 
so much so that libations were directed to 
be offered to his manes as. though he were 
naturally dead.” Following this decision 
all the High Courts have held that pro- 
perty once vested, under similar cirsum- 
stances, cannot be divested. In Abdclakh 


Bhagat v, Bhekhi Mahto (14), which wasa case - 


of a person becoming insane after inherit- 
ance had vested in him, Mr. Justice Ghose 
said that the principle of Moniram Kolita 
y. Keri Kolitant (10). was applicable to that 
case. In Sanku v. Pultamma (15) the same 
principle was followed. Deo Kishen v. Budh 
Prasash (16) is also to the same effect. It 
was a decision of five Judges and they 
affirm the proposition thet under Hindu 
Law subsequent conduct does not put an 
end to the rights once properly acquired, 
Murli Singi v. Jai Singh (17) follows this 
ruling. Much reliance wa3 placed in the 
argument before us on Murugay? y. Pirama- 
kali (5). The judgment is based upon 
custom. It was the case of a person who 
was witbir the pale of Hinduism. I fail to 
sea how that case affects the present 
question. I may draw attention to the 
observations of Mr. Ghose in bis book on 
Hindu Law, wherein he says that Manu 
does not lay down that re-marriage while 
still a Hindu would deprive a Hindu widow 
of the inheritance once vested in her. 
Although the prinsiple of stare decisis must 
be respected, I am not satisfied that in the 


(14) 22 C. 864; 11 Ind. Dec. (N. 5) 572. 
(15) 14 M. 289; 5 Ind. Dec. (x. s) 208. 
(16) 5 A. 509; A. W.N. (1883) 105; 3 Ind. Dec. 


3) 442 (F. B.). 
ear 6 ALD. J, 115; A. W. N. (1908) 47. 


[1918 


present case we would be violating the rule 
of law laid down in Murugayz v. Virama- 
kali (5) by holding that the widow marry- 
ing a Muhammadan does not forfeit the 
estate which same to her from her Hindu 
husband. Moreover oases of this description 
are of rare occurrence, and when a very 
important principle relating to the appli- 
cability of Hindu Law is debated, I fail 
to see how a decision, passed forty years 
ago on a different set of ciroumstances, 
can be regarded as binding authority with 
reference to facts of a totally different 
character. For all these reasons, in my 
opinion, the answer to the question must be 
in the negative. 


l Answered in the afirmative. 
M, C. P. 


OUDH JUDICIAL COMMISSIONER’ S 
COURT. 


MISCELLANEOUS Civin Appeat No, 5 or 1918. 
May 27, 1918. 
Present: —Mr. Lindsay, J.C. 
Syed MUSHAF HUSAIN—Opposire PARTY 
—APPELLANT 
Versus 


Syed MOHAMMAD JAWAD—Apriicant 


—-RESPONDENT, - < 
“ Guardians and Wards Act (VIII of 1890), ss. 19, 
25——Father, whether can be appointed guardian — 
“Guardian”, meaning of— Custody’, what ~is— Welfare 
of minor—Enquiry, duty of, whether can be delegated 
by Court. 

A Court has no power under the Guardians and 
Wards Act to appoint a father the guardian of the 
person of his children, and where such appointment 
is made, the order of appointment is without 
jurisdiction. [p. 61, col. 2.]. 

The expression “‘guardian”, as used in gection 25 of 
the Guardians and Wards Act, is not confined to 
statutory guardians appointed under the Act, but 
includes any person having the care of the person 
of a minor or of his property or of both. Such a 
person need not necessarily be the de facto guardian 
of the minor. [p. 61, col. 2; p. 62, col. 1.] 

The “custody” referred to in section 25 of the 
Guardians and Wards Act includes both actual and 
constructive custody. [p. 62, col. 1.] 

The duty of inquiry under that section is cast upon 
the Court and cannot be delegated. [p. 62, col. 2.] 

A father may inhis discretion entrust the custody 
and education of his children to another but by 
doing so, he does not cease to be his children’s guardian 
that being an office which in his lifetime he cannot 
delegate toathird person. [p.62, col. 1.] 

Appeal against the order of the District 
Judge, Rae Bareli, dated the 19th January 


1918. 
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Mr. M. Wasim, for the Appellant. 

Mr. Alz Mohammad, for the Respondent. 

JUDGMENT.—This is an appeal against 
an order of the District Judge of Rae 
Bareli, which purports to have been made 
under section 25 of the Gnuardians and 
Wards Act (VIII of 1890). 

The facts are as follows:— 

Syed Mushaf Husain, the appellant, had 
a danghter who was married to the 
respondent, Syed Mohammad Jawad. 

Three male children were born of this 
marriage, and it seems to be the fact 
that since the time of their birth they 
have been living with their maternal 
grandfather. 

Some time ago Syed Mohammad Jawad 
applied to the Court under the Guardians 
and Wards Act to be appointed guardian 
of the person and property of his minor 
sons. This application was opposed by the 
‘maternal grandfather. The result was that 
Mobammad Jawad was appointed the per- 
sonal guardian of the children: the grand- 
father was appointed guardian of their 
property, : 

The application out of which the pre- 
sent proceedings have arisen was then 
made by Mohammad Jawad under secticn 
25 of the Act: he asked for an order 
directing that the minors should be made 
over to his custody. 

The application was resisted on the 
ground that Mohammad Jawad had no 
authority under the Act to make it. The 
District Judge has decided in favour of 
the applicant and it is against bis order 
directing that the minors should be trans- 
ferred to their father’s oustody that this 
appeal has Been filed. 

It is argued here, in the first place, that 
Mobammad Jawad is not the “guardian” 
of: his children within the meaning of that 
expression as defined in the Act [section 
4, olause (2)]. This objection was raised 
in the Court below, but was overruled on 
the ground that the Oourt had already 
appointed Mohammad Jawad to be the 
guardian of the persons of his minor 
sons, that the order of appointment had 
beceme final and could no longer ba called 
in question. 

It is not denied here that. such an 
order was made, but the contention is that 
it was mado without jurisdiction. Section 
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19, clause (b), of the Act is referred tn 
in support of this argument. and to 


me it appears that the language of the 
. clause does sustain the 


case put for the 
appellant. It lays down that, subject to 
the special provisions of the Ast relating 
to European British subjects, the Court has 
no authority to appoint and declare a 
guardian of the person of a minor whose 
father is living and is notin the opinion 
of the Court unfit to be guardian of the 
person of the minor. This does not mean 
that where the father isa fit person the 
Court has power to appoint kim to be the 
guardian. There is no necessity for deing 
so, the fact being that under the personal 
law the father is generally the authorized 
guardian of his minor shildren. It is ad. 
mitted in the present case that under the 
Muhammadan (Shia) Law which governs 
the relations between Mohammad Jawad 
and his minor sons, he is their natural and 
lawful guardian. 

This view of the law is laid. down in 
a ruling of the Judicial Committee reported 
as Mrs. Annie Besant v. Narayaniah (1), where 
ib was held that the Act does not authorize 
the Court to appoint the father of a minor 
to be the guardian of his person. 

The learned Jndwze of the Court below 
was wrong,—therefore, in thinking that the 
order appointing Jawad tobe the personal 
guardian of his minor sons could not be 
called in question; as a matter of law the 
order is inoperative, having been made with- 


out jurisdiction. 


This, however, does not dispose of the 
question whether the father was legally 
competent to apply to the Court under 
section 25 of the Act, for having regard to 
the language of the definition clause such 
an application may be made by a 
“guardian”, that is, “a person having the care 
of the person of a minor or of his property, 
or of both his person and property.” Such 
a person need riot necessarily be a statu. 
tory guardian appointed under the Act. 

The appellant, however, maintains that 
Jawad is not such a “guardian” on the 
ground that he has never-had the actual 
oustody of the minor children. In other 


(1) 24 Ind. Cas, 290; 238 M. 807; 27 M. L. J. 30; 18 
O. W. N. 1089; 16 M. L. T. 165; 1 L. W. 520; 200, 
L. J. 353; (1914) M, W. N. 585; 16 Bom, L. R, 625; 
12 A, L, J. 1155 (P, C.). 
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words, the case is that the “guardian” 
referred to in the Act must be at least a 
de fucto guardian, 

I am not disposed to assent to this pro- 
position, for the definition dods not, in my 
opinion, justify the notion that the arda” 
must be a person having actual custody 
the minor. The „word used in the 
definition is ‘care’ and not ‘‘oustody”; as 
their Lordships point out in the Madras case 
cited above! Mrs. Annie Besant v. Narayaniah 
(L)], a father may in his discretion entrust 
the custody and education of his children to 
another but by doing so he does hot cease 
to be his children’s guardian, that being 
an office which in his lifetime he sannot 
delegate to a third person. It cannot, there- 
fore, be argued that Muhammad Jawad, the 
father of these three children, is not the 
guardian of their persons merely because 
the actual oustody of them is with their 
maternal grandfather. I held accordingly 
that as their guardian Jawad was legally 


- gompetent'to present the application under 


section 25, 

There remains, however, 'a more diffisult 
question, and that is whether in the air- 
cumstances disclosed Muhammad Jawad 
had lawful grounds for asking the Court 
to make an order in his oe under 
this section. 

According to the language of the enact- 
ment such an order ‘can only be made “if 


“a ward leaves or is removed from the us- 


tody of a guardian of his person”, 

Here ‘it is pointed cut that the minors 
have never since the time of their birth 
been in the custody of their father, and 
so it is argued | that there can be no oase 
of their having “left” or “been removed from” 
such custody. 


A case very similar to the present one. 


came before the Madras High Court a little 
while ago [Of. Mohtdeen Ibrahim Nachi v. 
Mahomed Ibrahim Sahib (2)], There as 
here the applicant under section Z5 ‘had 
never had‘ the actual custody of his minor 
gon, The language of the section was 
discussed at length in the judgment and 
it was held that the word “custody” as 
used in section 25 ought to be held to 
include both actual and constructive ous- 
tody. It was admitted that this inter- 


(2) 33 Ind, Cas, 894; 30 M, L, J. 21; 39 M. 608, 


fy 
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pretation ‘could only be arriyed at by 
some straining of the langaage, but it 


' was considered that it was justified because 


‘it would serve to carry out the intention 
of the Legislatura in framing the Act. 

It certainly would be strange if we were 
to take it thatthe law, while it provides 
for and insists upon the due discharge. by 
a guardian of hig duties towards his wards, 
should deny him the means 
those duties, and I agree that for the 
purpose of enabling the guardian to do 
his duty by. the ward if should be assumed 
that the Court can make an order for 
the delivery to him of oustody of his 
ward, even if if is the case that he bas 
not previdusly had the ward in his aatual 
keeping. And this oan only be done 
by adopting the libsral interpretation of 
the term 
Court. 

There remains only one 
Even if Mohammad Jawad is entitled to 
make the application under section 25, and 
if he has a lawful oocasion for applying, 
po order can properly be made unless the 
Court is satisfied that it will be for the welfare 
of the ward fo return to hisg uardian’s custody, 
and the Court must arrive at this conclusion 
after a judicial investigation. It is not made 
to appear that any due inquiry has been 
made upon this point. I was informed in 
the course of arguments that either during 
the present proceedings or in connection 
with the earlier proceedings which resulted 
in Jawad’s being - appointed the personal 
guardian of the minors, there was some 
inquiry and ‘report by a Tahsildar. All 
that need be said on this score is that 
the duty of inquiry under section 25 ‘is 
cast upon the Court and cannot be 
delegated, 

In order to enable me to come to a 
right decision it is necessary for me to 
remand the following issue for determination 
by the District Jadge:— 

“Is it for -the welfare of the minora 
that they should be delivered over to the 
custady of their father and guardian, Syed 
Mohammad Jawad?” 

The Judge will receive any evidence 
whioh the parties may desire to produce 
and will return his finding within six 
weeks from the date of his receiving this 
order of remand, Fifteen days, to count 


of ‘ doing 


other matter. 


“oustody” accepted by the Madras’ ; 
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on from the date of the lower Court’s finding, 


~ 


X 


a 


Ks 


will be allowed to the partias for the filing of 
objections. 
j ` Issue remanded. 


PRIVY COUNCIL. 
APPEAL FROM Tan Bomsay Hica Count, 
Maroh 14, 1918. 
Present: — Ear) Loreburn, Lord Dunedin and 
Lord Somner. . 
ABDUL’ RAHIM MAHOMED NARMA 
AND OTHERS — APPELLANTS 
Versus 


` THE MUNICIPAL COMMISSIONER FOR 


~ 


„IHE CITY or ROMBAY AND OTBERS— 


RESPONDENTS. 

City of Bombay Municipal Act (III of 1888), ss. 
297, 299, 801—Preservation of regular line in public 
street —Commisgioner, powers of, exercise of —Acquisi- 
tion of land—Compensation, calculation of, mode of. 

There-ig nothing in the City of Bombay Munici- 
pal Act which prescribes the frame of mind in 


which the Municipal Commissioner is to exercise * 


the powers given by section 297 of the Act, or which 
restricts the objects for which he is to exercise 
them to the mere regulation of the street in guestion 
or to the creation or preservation of a regular line 
in it, “Preservation of Regular Line in Public 
Streets,” the hedding to the group of sections begin- 
ning with section 297, does not limit the exercise of 
the powers given by the express words of the Act, 
fp. 68, cols, 1 & 2.] 

For the purpose of building a bridge in order to 
carry a street over a railway line the Municipal 
Commissioner wished to acquire additional land on 
a side of the street, and so he first prescribed a 
regular line of the street under section 297 of the 
City of Bombay Municipal Act and then under 
section 299 acquired a part of the appellant's land 
which fell within the line: 

Held, that the exercis2 of the powers was within 
the terms of the Act and that the appellant was 
entitled to compensation for the land acquired under 
section 801 of the Act, and not under the Land 
Acquisition Act. [p. 68, col. 1] 


_ Appeal from a judgment and decree of the 
High Court of Bombay (Scott, C. J., and 
Chandavarkar, J.), dated the 9th August 
1912, affirming with slight variations a 
judgment and decree of’ Beaman, dJ., dated 
the 7th October 1911. 

FACTS of the case fully appear from the 
following judgment of the High Court:— 

“This suit was filed by ‘the plaint- 


iffs against the Municipal Commissioner 
Od 


~ 


‘action having been taken by the Municipal _ 


æ 


- tions 
_Elphinstone Road, 


and the Munisipal ` Corporation on the 5th 
Dacember 1910 for possession of certain por. 
of plaintiffs’ premises upon the 
taken possession of by 
the Municipal - Commissioner on the 7th 
July 1909, the Commissioner purporting 
to take them under the powers contained 
in section 299 of the Manicipal Act of 
1888, as amended .by the Act of 1905. 
That section provides that if any land 
not vesting in the Corporation, whether 
open or enclosed, lies within the regular 
line of a publie street, and ia not osch- 
_ pied by a building, the Commissioner may, 
after giving to the owner. of the land not 
less than 4 clear days’ written notice of 
his intention to do so, take possession on 
behalf of the Corporation of the said Jand, 
which shall henceforth be deemed a part 
of the street. Section 301 provides that 
compensation should ‘be paid by the Com- 
missioner to the owner for any land acquired 


for a public street under section 299. A ° 


regular line of a public street could be 
prescribed under the Ast of 1888 as origi- 
nally framed by the Commissioner, and 
after it had “been prescribed no portion 
of any building- abutting on the street 
sould after such a line had been prescribed 
be constructed within the regular line, 

One of the plaintiffs, who are co-owners 
of the land taken up, sent ina building 
application in Desember 1902 for permis- 
sion to build three-storeyed chawl with 
certain shops on the basement on the road 
frontage owned by the applicact and his 
brothers on the north side of the Elphins- 


tone Road. On the 6th of March 1903,- 


in reply to~his application, he was inform- 
ed that the building could not be per- 
mitted on the whole of the land as 50 
feet of the land ‘had been taken into 
the regular line of the street. Then, on 
the 25th of May 1909, the plaintiff reseiy. 
ed from the Municipal Commissioner a 
notice under section 299, saying that 20 
feet only were required for the purposes 
of the street. This was in consequence of 


authorities for laying down a fresh regular 
line of the street, ‘on the assumption that 
no regular line had already been laid down, 
We have not got the whole of the Muni- 
sipal correspondence upon the point, but 


it appears that on the 13th March 1909 


” 
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the Executive Engineer, in continuation of 
his letter of the 5th March, forwarded to 
the Commissioner a plan showing in red 


the new proposed regular lines of the 


street at Elphinstone Road, Parel, along 
which a proposed overbridge was to be 
constructed. That was the regular line 
‘which showed that only 20 feet of the 
plaintifis’ property was within the regular 
line of the street. On the Ist July 1909 
one of the plaintiffs wrote to the Muni- 
cipal Commissioner drawing attention to 
the, regular line proposed in 1903 and to 
the papers relating to the previous build- 
ing proposal. Upon investigation if then 
appeared to the Municipal authorities that 
the fixing of the regular line in Mareh 
1909 was not the fixing of an original 
regular line but the fixing of a new 
regular line in substitution of a pre- 
vious line. Now, the power of the Muni- 
cipal Commissioner to fix a. new line in 
substitution of a previous line was conferred 
upon him by the City of Bombay Muni- 
cipal Amendment Act of 1905, which pro- 
vided that be might from time to time, 
but subject in each case to his receiving 
the authority of the Corporation in that 
. behalf, prescribe a fresh line in substitution 
for any line so presortbed or for any 
part thereof, provided that such authority 
shall not be accorded except upon certain 
conditions. . Notwithstanding the letter of 
the lst July, however, which pnt the 
Municipal Commissioner on inquiry as to the 
legality of the new line which he presoribed, 
possession was taken of the plaintiffs’ 
land under section 299 on the footing of 
the Jand so taken possession of falling 
within the regular line prescribed in 1909, 
It appears that if was not until after 
that date that any resolution of the Cor- 
poration was obtained authorising the 
Commissioner to prescribe a regular line 
in substitution of the regular line of 1903. 
The resolution of the Corporation giving 
that authority is dated the 1lth of Osto- 
ber 1909. The plaintiff contends that no 
regular line of the street on the Elphins- 
“tone Road has been or was ever prescribed 
as required by law ander the City 
of Bombay Munisipal Ast in 1903, and 
that the action of the Commissioner sub- 
sequent thereto af various times in pauar- 
porting to prescribea regular line of the 


, overbridgs near Elphinstone Road, 
. then stood, was to construct an overbridge 


street was ulira vires and illegal. 
fendants contend that the regular line of 
the street is the line prescribed subsequent 
to the passing of the resolution of the llth 
October 1909. 

The first point for consideration is whe- 
ther the. line prescribed in 19038 was 
lawfully prescribed. Now, the facts relating 
to it are to be found in Exhibit E. On the 
21st January 1903 the Hxecutive Engineer 
of the Municipality forwarded the building 
application already referred to to the Com- 
missioner, stating that the plan showed 
that it was proposed to constract a large 
three storeyed chawl with privies andstore 
rooms on the Elphinstone Road; that as 
the Commissioner was aware, the lines of 


an overbridge over the two railways, as. 


already sanctioned by Government at the 


recommendation of the OverbridgeCommittee, ` 


were at a short distance north of t 

Elphinstone Road; that the matter of the 
overbridges over the two railways had been 
discussed by the Municipal Commissioner 
and the officials of the Railway Com- 
panies and the question as regards the 
as it 


the lines of which would pass through the 
ground on which the chawls were proposed 


to be constructed; and the Municipal 
Executive Hngineer asked to be inform- 
ed whether the proposal of the building 


applicant could ba accepted until the ques- 
tion of the overbridge sould be settled. 
Upon that the Municipal Commissioner 
Mr. Harvey gave orders that the proposed 
construction should be stopped and pro- 
posals for new lines be sent up as soon 
as possible, The Executive Engineer then 
sent up proposals for new lines of road 
and the Commissioner on the 4th March 
sanctioned those proposals. 

Now, it is contended that the Coane: 
sioner could only prescribe a regular line 
of the street under the Unamended Act 
of 1888 in a case where it was necessary 
to prescribe a regular line and that if 
the only object of prescribing the line was 
to acquira land for the purposes of a-streat 
in & manner other than that prescribed 
in section 286, the prescribing of the line 


. was uulawfal and did not give power to 


the . Commissioner to aqsuire land ander 
sestion 299; and. for this the desision of 


The de. 


wa 
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urt in Essa Jacob Hazi Jamal y. Munter- 


pal Cammissioner of Bombay (1). was cited as 
anauthority. That was a case in which the 
Commissioner had presoribed a regular line 
for a street at*a subsequent date in order 
to widen the street and throw it back 
beyond. the line already prescribed. He 
prescribed a fresh line having no express 
- authority so to do; and it was stated by 
-tbe Chief Justice in his judgment that 
there could ba’ no question of there being 
any necessity to prescribe a regular line 
at the time when the second line was 
prescribed, because ex concessis a regular line 
had been prescribed at an earlier date. 

Now, in the present case the sircum- 
stances were entirely diferent. As the 
letter of the Executive Engineer showed, the 
lines of the overbridge, which had been 
settled in consultation between the officials 
of the Railway Companies and the Com. 
miesioner, would bring the bridge across 
the existing northern edge of the street 
~ and break into it, and, therefore,’ put an 
end to its regurlarity as an existing street, 
Then the Commissioner having oided 
that proposals for” new lines. ` should be 


sent up, the Executive Engineer proposed 


a line giving a regular and -continuons line 
of street so far as the bridge extended 
50 feet further back on the north side, 
This proposal was adcepted by the Oom- 
missioner and as a result a regular line 
was provided for to meet the time when 
the overbridge should be built, which would 
break into the existing line of the street, 
This, it appears to us; was entirely. in 
accordance with the powers of the Com. 
missioner under the unamended section 
297 and we have no reason to suappose 
that the Commissioner was actuated by 
imprcper and indirect motives in the matter, 
To show that the resulé of laying down 
- g regular line would be to enable the 
Commissioner to enter upon vacant land 
‘within that line under section 299 does 
not show that the Commissioner was not 
‘also actuated by the necessity of laying 
down a regular line for the street -and 
the existence of the incidental result does 
not vitiate the legality of his action. 
The first point taken by the 
Counsel ` in this appeal is that the line 


(1) 25 B.107; 2 Bom. L. R. 810. 
9 
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of 1908 being illegal, the refusal of 
the Commissioner to allow the applicant 
to build was also jllegal and, therefore, 
damages are claimable in consequence of 
the plaintiff being unable to build from 
1903 up to the date of suit, This claim 
falls to the ground with our decision 
that the preseription of the line in 
1903 was within the powers of the Com- 
missioner, 

Then, it was contended that because the 
object of acquiring the land under section 
249 was to provide grceund forthe eres: 
tion of the foundations of the bridge, the 
acquisition was nnlawful, because there was 
section 296 of the Ast which provided 
the manner in which the Commissioner 
might acquire the land. Now, that section 
gives the Commissioner power to acquire 
land, whether ‘vacant or with buildings 
upon it; whereas section 299 only gives 
him power to acquire vacant land falling 
within the regular line of the street. 
Provided ha had a regular line and 
vacant land falling within that line, it was 
quite unnecessary for him to resort to the 
powers given under section 296 of the Ast; 
and granting the legality of the prescrip- 
tion of the line, the powers under section 
299 lawfully followed. The question, how» 
ever, although it was argued in connec- 
tion with the line of 1903, did not really 
arise until after the prescription of the line 


„in 19C9, 


There is no dispute that the new line 
prescribed in 1909 without the sanction 
of the Corporation was unlawfully prescribed 
and, therefore, the possession by the 
Commissioner before the prescription of 
the last line with the sanction of the 
Corporation was unlawful. In respect of 
that unlawful possession, damages are 
claimed by the plaintiff, and the Advosate- 
General on behalf of the Municipal Com- 


‘missioner has agreed to pay 6 per. cent. 


on the compensation which maybe fixed 
ag the value of the land as from the 7th 
July 1909, the date of the acquisition, 
and this has been agreed to by Counsel 
for the plaintiff. It might perhaps be 


~ 


contended that the acquisition on the 7th | 


July was a lawful acquisition on the 
footing of the line of 1903 being thea 
then existing line of the street, .bat that 
point has not been taken as the question 


Pi 


 gipal Act does not 
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of damages is a small one and the Cor- 
poration through their Counsel have agreed 
to pay compensation. 

Then, the fresh line which was prescrib- 
ed subsequent to Ostober 1909 is a line 
prescribed in accordance with the provi- 
sions of eection 297 (b; of the Amended 
Municipal Act, and if ithe first line of 
1903 was, as we have held, a lawfully 
prescribed line, it follows, we think, that 


the Munisipal Commissioner’ could substi.. 


tute a fresh line for it if the effect of that 
line would te to provide a new regular 
line for the street. There is no question 
that the Commissioner prescribed a fresh 
regular lioe and“ the effect of that was 
to give 30 feet more of bis property to 
the plaintif than he would -have on the 
original line of 1903? 

It was contended on behalf of the plaint- 
if that having prescribed a lino 60 feet 
from the north of the existing Elphins- 
tone Road, the Municipality were estop- 
pad from acquiring less than 50 feet under 
gestion 299, but. sesticn 299 does not 
compel the Commissioner to acquire land 
as soon as a regular line-of the street 
has been laid down, He may acquire 
whenever he thinks fit on giving not less 
than 7 clear days’ notice under the .ses- 
tion, The estoppel apparently, it is oon- 
tended, arises owing tothe plaintiff being 
prevented from building from -1903 up to 
the present time, but that prevention 


arises from the statutory provision that no\ 


person shali construct any portion of the 
building within the regular line of the 
street. 

The last point taken was that the Muni- 
give power to the 
Municipal Comraissioner so as to cause a 
nuisance. Now with regard to that the 
plaintiff merely says that the sonstrnetion 
of the overbridge approaches and retain. 
ing walls thereto on the Elphinstone Road 
ig. in dpposition to the plaintiff’s rights 
of property and easements on-the road 
and will .irreparably damage ` ‘plaintiff’s 
land and is wlira vires and illegal of the 
defendants, and the plaintiffs say that tke 
construction of the overbridge approaches 
and retaining walls thereto on only the 
central strip of the street will make the 
street in front of the plaintiffs’ land of 
WI ‘different levels” and is wlira vires, - 


kad 


. an overbridge, 


illegal and unreasonable of the defendants. 


lt is admitted that the Municipal Com- . 
missioner has power under section 295 to’ 
agree with the Railway Company for the . 


building and maintenance ofthe overbridge, 
and it has not been shown that the 
plaintiff has any easementsupon the road 
which will be interfered with by the over- 
bridge. 
him to-have a wall 3) feet high opposite 
to his property, but if that wall will not 
interfere. with bis ancient lights or any 
other easements, he has no cause of action 
with regard to it. For these reasons, we 
think that this point also fails. The plaint- 
iffs to pay # of the costs of the Municipality 
throughout.” 

Mr, De Gruyther, K.O, Bir W. Garth and 
Mr. J. M, Pari:h, for the Aoceliants: contend- 
ed that on the evidence in the case the 
mode of prescribing by the reapondents cf 
the alleged “regular lines of the street” 
both in 1903 and in 1907 was ultra vires 
and illegal and that the land required for 
the purposes for which the appellants re- 
quired could only be legally acquired, if 
not by agreement, under the Land Acquisi- 
oe Act. Reference was made to the case of 

Essa Jacob Haji Jamal v. Municipal Commis- 
stoner of Bombay (1) and the Bomby Municipal 
Act (Bombay Act III of 1888 as amend. 
ed by Bombay Act’ V of 1905), sections 


87, 90, 91, 286, 289, 295, 296,- 297, 
(amended -in 1905), 299 and 301, sub= 
section (1). The land was wanted for 


street in order to construct 
and not for the purpose 
of preserving the regular line of the stréet, 
and to acquire the land the reapendenta: 
were not entitled to proceed under the 
Municipal Act. The sonstruction of the 
overbridge on it was not using if as a 
public street. The English cases referred 
to were Galloway v. Londen Corporation (2) 
and Gard v. Sewers Commissioners (3). . 
The steps taken by the respondents were 
unnecessary and the 
wards appeared to he the building of: a 
bridge over the street, the whole question 
being whether what the - respondents 


widening the 


(2) (1866) 1 H. L. Kh. L.J. Oh. 477; 12 Jur, 


8.) 747: 14 L. T. 8 


T, 827. 


lt may be very unpleasant for ~ 


object only; after- 


(x. 
(3) (1885, 28 Oh, D. 486; 54 L. J. Ch. 698; 52 L. 


Pa 


. 


‘which the 
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did was done for the purpose of preserving 
the regular lina of the street. If, ascon- 
tended, the action of the respondents was 
ultra vires and illegal, the appellants were 
entitled to the relief claimed in the plaint, 
But even if it was legal and -valid they 
were bound to take the whcle of the land 
included in the original line of 1903,.end 
to pay damages for the period during 
land remained vacant and 
useless owing to the prescription of the 
line, 

Messrs. P. O. Lawrence ard A. M. Dunne, 
K, O., for the Respondents, were: not oalled 
apon. 

JUDGMENT. 

Lorp Sumxer.—By the City of Bombay 
Municipal Act, 1828, section 2&9, the 
Municipal Comin 8a onor for the City of 
Bombay has under his control all publis 


Streets within the city, and may from tims 


to time widen, exteod, or otherwise im- 


prove. avy such streat, ’or causa ths soil 


thereof to be raised, lowered, or altered, 
subject to tha sanction of the dahara kin 
in certain events. By section 297 he may 
prescribe a line on each side of ‘any 
public street, and subject to reseiving the 
nesessary authority, may from tims to time 
prescribe a fresh’ line in’ substitution 
therefor, and the lina so prascribed shall 
ba called “ ‘the regular lina of the street.” 
If the line is so drawn that any land not 
vesting in the Sorporation falls within 
it, the Commissioner may, by section 299, 
take possession of it on the Corporation’s 


“behalf, which has the effect of acquiring 


it for the Croporation, and thereupon the 
land so acquired shall thenceforward be 
deemed a part of the publica street, and 
the former‘owner will be entitled to re- 
ceive certain compensation as prescribed 
by sestion 301. The Commissioner further 
has power, under sestion 296, to acquire 
any land required for _the purpose of 
widening, extending or otherwise improving 
any public street, subject among other things 
to the payment of compensation in acsord- 
ance with the Land Acquisition Ast, 
1894. The only question in this appeal 
is whether the compensation to be paid 
for eertain land of the appellants, which 
the Commissioner has acquired, is to be 
calculated according to the provisions, of 
gestion 301 of the City of Bombay Muni- 
2. ' : s 


ad 


cipal Act or according to those of the Land 
Acquisition Act, 

Elphinstone Road, which is within the 
area of ‚the Municipal Corporation of Bom- 
bay, intersects at right angles and by 
level-crossings two railway lines, which 
run parallel with and slose to one another 
at Parel station, namely, the Bombay, 


Baroda and Central India Railway and 


the Great Indian Peninsula Railway, 
The appellants were the owners of a plot 
of land fronting the road and lying in 
the north-east angle between the road and 
“the railways, In 1909 the Commissioner 
prescribed a line ,on the north side of the 
road-as the regular line of the street, 
which . was so drawn that part of the 
appellants’ land, namely, the front part, 
fell within it, and he duly gave ‘notices 
aud took possession of this land in order 
_ that, within ~sestion 229, this part of the 
appellants’ land might thus be acquired 
by the,Corporation, and might thence. 
forward be deemed part of Elphinstone 
Road. In point of fast, the line so prescribed 
was- in substitution for an earlier pras- 
Gribed line, buat, in the view of their 
Lordships, nothing now turns on this, 

That the Commissioner meant to prescribe 
the regular line of the atreet under 
section 297, and that in form he purport- 
ed to do so, and in fast actually did so, 
there can bs no manner of doubt. The 
whole object of what he was doing de- 
pended on its being an exercise of the 
powers given by this section. Equally 
little 1s there any doubt why he did so, 
Even-if he concerned himself to some 
extent with prescribing a regular line, 
simply in leg of the somewhat irregular 
line which previously bounded Elphinstone 
Road on the north, his main object at 
any rate was a different one, and he has 
never’ made any secret of it. Whether 
what he did was in the circumstances 
within the Act or without it, whether or 
not the exercise of his powers was a harsh 
application of the section, unforeseen 
by those who framed it, their Lordships 
think it quite clear that he acted in good 
faith, for the benefit, as he supposed, of 
the Corporation which he represented, and, 
as he conceived, in the discharge of his 
duty. Sooner or later, Elphinstone Road 
must have been carried over these twa 
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railways by a bridge. A double level- 
crossing could not be indefinitely maintained 
there. Sucha bridge inyolyed approaches 
« Of considerable length and height, 
and the embankment with its retaining 
walls and the provision of access to land 
adjoining it would require a site consider- 
ably wider than the existing width of 
Elphinstone Road. For this purpose the 
Commissioner wished to acquire additional 
land, and to do so on the cheapest pos- 
sible terms, and so he first of all prescribed 
a line and then took possession of the part 
of the appellants’ land which fell within that 
line. Thus he avoidad’ having to proceed 
under the Land Acquisition Act. 

The appellants’ whole contention is that 
this exercise of the Commissioner’s power 
was good or bad according as he acted 
with a single eye to the creation and 
preservation of a ‘regular boundary to 
Elpbinstone Road as an end in itself, or 
with the ulterior object of extending the 
road in order to be able to raise it by 
an incline to 
averbridge. 

The contention must stand or fall on the 
construction of the Bombay Act. There 
is uo word in the Ast which pregoribes 
the frame -of mind in which the Com- 
missioner is to exercise the powers given 
by section 297, or which restricts the 
objects for which he is to exercise them to 
tha mere” regulation of the street in ques- 
tionor to the creation or preservation of a 
regular line in it, Even if it were proved, 
as if is rot, thatthe creation and preser- 
vation of a regular line on the north 
side of the road was no part of the Com- 
missioner’s object, though it certainly was 
an incidental result of his scheme, their 
Lordships can find nothing in the Act 
-~ which sither entitles the appellants to 
investigate his motives or has the effeat 
of invlidating his action on ascount of 
the purpose, with which in faot he pres- 
scribed the regular line of the street in 
1909. : 

Cases in which it has been held that 
powers conferred only for a statutory pur- 
pose cannot be validly exercised for a differ- 
ent purpose are not in, point. Sach, an 
exercise of the powers is outside the Ast 
which confers them. Here the exercise 
of the powers was’.within the Act, for it 
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the level of the necessary . 
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was in stricé conformity with the terms 
of the Act. “Preservation of Regular Line 
in Publis Streets” is the heading to the 
group of sections beginning with section 297, 
but this cannot be pressed into a sonstrus- 
tive limitation upon the exercise of the 
powers given by the express words of the 
Act, The preservation of the line of the 
street is not laid down as the definite 
and sole object for which the power is 
to be exercised. It may be the immediate 
effect of that exercise, but certainly it 
is not more. The case was very fully and 
cogently dealt with by the learned Chief 
Justice. of Bombay in tha High Court of 
Bombay, and their Lordships think it 
unnecessary to discuss the matter further. 
They will humbly advise His Majesty 


that the appeal should be dismissed with 


costs. 
i Appeal dismissed. 
Solicitor for the Appellant: Mr. E. Dalgado. 
Solicitors for the Respondents: Messrs. 
Qameron, Kemm & Oo.. ` 


MADRAS HIGH COURT. 
Lerregs Parent Appean No. 25 op 1918; 
August 13, 19J8. 
Present:—Justice Sir William Ayling, Kr., 
and Mr. Justice Krishnan, 
iVEERARAGHAVA AIYANGAR 
_— REesponpent—-APPELLANT 
Versus 


SOURI AIYANGAR—PETITIONER 


= RESPONDENT, f 

Evidence Act. (I of 1872), s. 78—Comparison of 
signature or writing, admissibility of, 

Section 73 of the Indian Evidence Act is not 
limited, in its scope, fo documents which are signed 
or contain some intrinsic statement of the identity 
of the writer. As under English Law, all that is 
necessary to render preof by comparison admissible 
is a dispute as to the writing. Tp, 6a, col. 1. 

Emperor v, Ganpat Balkrishna, 15 Ind. Cas, 649; 14, 
Bom L. R. 310; 13 Cr. L, J. 505, followed. 

Barindra Kumar v. Emperor, 7 Ind. Cas. 859; 37 C. 
467; 14 O. W. N. 1114; 11 Cr. L. J. 458, not followed. 


Appeal, under clause 15 of the Latters 
Patent, against the judgment of Mr. Justice 
Bakewell, dated tne 26th February 
1918, in Civil Revision Petition No. 250 


er 


rw 
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of 1917, preferred to the High Court against 
the dearee of the ‘Court of the 
nate Jadge, Negapatam, in Small Cause 
Suit No. 278 of 1915. 

Mr. M. E. Rangachariar, for the Appellant. 


Mr. T, Narasimha Atyangar, far the Rə- 
- spondent, 
JUDGMENT.—This case turns solely 


on the meaning to be given to the word 

‘ purports ” in ssction 73 of the Indian Evi- 
dence Act. Different views have been 
taken by Jenkins, C. J., in Barindra Kumar 
v. Emperor (1), and by Chandavarkar and 
` Batohelor, JJ., in Emperor v. Ganpat Bal- 
krishna (2), We ara inclined to agree with 


the lattor. We do not dissarn any object 
in limiting the sope of the saation to 
documents which are signed or contain 


some intrinsic statement of the identity of 
“the writer: and apparently in English 
Law all thatis necessary to render proof 
by. comparison admissible is a dispute as to 
the writing (vide Stephen’s Digest on 
the Law of Evidence, Article 52, Taylor's, 
Law of Evidences, 10th Edition, page 1340, 


and Phipson, the 5th Edition, pages 93 and 


94). 

In the second portion of the ses'ion 
under construction the word used is 
“alleged”, and as from the von'ext it is 
. Clear that no contradiction batween the 
two words sonld have been intended, the 
impression left on the mind is that the 
two must have baen used ta express the 
same idea, 

In our opinion, the Subordinate Jud ze 
was entitled, in the ciraumstances, to some 
para the handwriting of Exhibits B and D 
and that b3ing s3, thara wai ns oo for 
_interferiag with his dacras. 

We must, therefora, sat saila ths order 
of the learned Jadge and rastora tha dearae 
.of the Small Cause Court, Appallant will gat 
his costs throughout. ` 


M.C.P. ` 
App3al allows, 


~(1) 7 Ind. Cas. 359; 870. 467;-14C0, W. N. 1114; 
11 Cr. L. J, 458. 


Bg Ind, Cas. 649; 14 Dal, L. R. 310; 13 Cr. Le- 
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OUDH JUDICIAL COMMISSIONER'S: 
COURT. 

Seconp Civiu Appran No. 196 or 1915, 
September 2, 1915. 
Present:—Mr. Lindsay, J.C. 

GAYA PRASAD AND OTHERS — PLAINTIFFS— 
APPELLANTS 

versus 
SADA SUKH. ann orsers—Derenpants— 


RESPONDENTS. 

Transfer of Property Act (IF of 1882), s. 76— 
Contract Act (IX of 1872), s. 69--Morigage, wsufruc. 
iuary—Mortyagee, position of—Under-proprietary 
plots, rent of, paid by mortgagee, whether can be 
claimed against mortgagor-—Contribution, suttfor. 

A usufructuary mortgagee of under- -proprietary 
plots -is, in the absence of any stipulation to the 
contrary entered in the mortgage-deed, bound, 


, under the provisions of section 76 of the Transfer 


of Property Act, to pay to the superior proprietor 
the rentdue in respect of those plots, andis, there. 
fore, not entitled to recover it by way of contribution 
from the mortgagor under tho provisions of section 
_ 69 of the Contract Act. 


Appeal from the decree of the Subordinate 
Judge, Unao, dated the 12th February 1918, 
upholding that of the Munsif, South Unao, 
dated the 12th July 1 17. - 

Babu Surendro Nath Roy, holding brief of 
Pandit Tura Shankar Sharma, for the Appel- 
lants. 


JUDGMENT. — This appeal is up for 
admission under Order XLI, rule 11, of the 
Code of Civil Procedure. It arose out of 
a suit which was framed as a suit for 
contribution, and a plea is taken in the 
memorandum of appeal that the plaintiffs 
were entitled to recover under the provi- 
sions of section 69 of the Contract Ast. 
The fasts, however, appear to me to render 
an “argument of this kind quite impossible, 
It is admitted that the plaintiff_s-appellants 
are the mortgagees with possession of certain 
plots of under-proprietary tenure. The 
defendants-respondents were the mortgagors. 
The superior proprietor had to bring a 
suit for arrears of rent dus in respeat of 
these plots. A decree was obtained. The 
present plaintiffs-appellants objected to the 
execution of the decree but being unsuacess- 
ful, they had in the last resort to pay 
. up the arrears in order to protect the 
mortgaged property. Obviously, however, 
they have no oldim against the mortgagors 
in respect of the rents so paid. Under 
the provisions of section 76 of the Transfer 
of Property Act the mortgagees in possession 
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were, in my opinion, liable to pay the under- 
proprietary rant of the holding. It is 
admitted before me that in the mortgage, 
deed there is no contract to the contrary. 


' Consequently the primary liability for the 


t 


rent of the plots in question lay upon the 
plaintiffs-appellanta ;and in these sirctm- 
stances it is not possible for them to set 
up a case under section 69 of the Con- 
tract Act. Relief under that section san 
be granted only where one person is 
interested in the payment of money which 
another person is bound by law to pay, 
but here the defendants-respondents were 
not bound by law to pay the arrears of 
rent. That obligation rested upon the 
plaintiffs themselves. The learned Subordi- 
nate Judge is hardly right in saying that 
the plaintiffs were guilty of contributory 


negligence. 
The case is nob one of contributory 
negligence. The whole responsibility for 


the payment of these rents lies upon the 
plaintiffs and they are not, therefore, en- 
titled to seek any contribution from the 
defendants-mortgagors. 
The appeal is dismissed. 
Appeal dismissed, 


NAGPUR JUDICIAL COMMISSIONER'S 


COURT. 

Seconp Civic Appsat No. 76-B or 1918, 
September 4, 19:8. 
Present:—Sir Henry Drake-Brockman, 

Kr, J. O. 
aa A TE REREN ; 
versus 
“LAXMI NARAYAN AND auOTHER 


— DEFENDANTS-—REsPONDENTS, 

Ejectment, suit for — Burden of proof. 

Where a plaintiff seeks to recover possession as 
upon dispossession, the burden is on him to prove 
possession at some time within 12 years before tho 
commencement of the suit. [p. 71, col. 1.] 

In all actions for ejectment the plaintiff must 
recover by the strength of his own title, not by the 
weakness of his adversary’ s. ‘[p. 71, col. 1.] 

Mohima Chunder Mozoomdar 
Neoghi, 16 C. 473 at p. 479: 16 I. A. 28; 5 Sar. P. O, 
J. 321;8 Ind. Dee, (nN. s.) 312 P.O.) and Basant Singh 
v. Mahabir Pershud, 19 Ind. Cas. 240; 85 A 273; 17 
C. W. N. 669; (1913) M. W. N. 481; 11 A. L. J. 469; 
17 O. L. J. 566; 15 Bom. L. R. 525; 16 0. 0. 136; 14 
M. L. T. 64; 25 M. L. J. 30l; 40 I.A. 86 (P.C.', 
folJowed, ` 


V, 'Mohesh Chunder 
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Appeal from the decree of the Ccurt of 
the 2ad Additional District Judge, East 
Berar, dated the 3rd sonny J9lg, in Appeal 
No. 163 of 1917, : 

Mr. S. Ramdas, for the A apalan; 

Mr, P, 8. Kotwal, for Respondent No. 1. 


bed 


JUDGMENT.—The suit out of which 


this second appeal arises was brought to 
recover possession of J acre 185 gunthas of 
land, which the plaintiff alleged to be at 
the. eastern end of that portion of Suarvery 


No, 83 which’ he bought from one Saru’ 


(P. W, No. z) by a sale-deed (Exhibit P-2) 
on the 22nd November 1906. 


On Hxhibijt P-2 the total area of the field - 


appears as 23 acres 33 gumthas, but in the 
Record of Rights recently drawn up the 
figure is 29 acres 5 gunthas, of whioh 12 


‘acres 17 gunthasare shown gs in the plaint- 


iff’s and 16 acres 17 gunthas in the 
defendant Laxmi Narayan’s possession. 

The field was originally the property of 
Shrawan and Dawan. Dawan was succeeded 
by his daughter Saru (P. W. No. 2) and 
Shrawan by a female heir named Bhimi, 

Saru and Bhimi partitioned the field some- 
time before 1902 and Bhimi sold her share 
to one Mahimaji, who on the 13th May 1902 
conveyed it tothe defendant Laxmi Narayan. 

The allegation in the plaint is that in 
the month of July 1914 the 2nd defendant 
Nago Rao, who held under the defendant 
Laxmi Narayan, destroyed the plaintiff's crops 
standing on the strip of land in dispute and 
cultivated the land himself thus wrongfally 
ejecting the plaintiff. 

Nago Rao putin no appearance except as 
a witness, for his eo-defendant Laxmi 
Narayan pleaded that ever since his purchase 
he has been in possession of the land which 
he now holds, 


The Courts below have concurred in fnd- 
ing that the allegatioh in the plaint is not 
proved. Laying the burden on the plaintiff 
to show that he had been in possession of the 
strip claimed within the last 12 years, they 
found that no such possession was made 
out. The lower Appellate Court bas further 
come to the conclusion that the defendant 
has been in possession’ of the land in dis. 
pute*ever since he purchased his part of 
No &8in 1902 and that it belongs to that 
part. That the field was not divided into 
(wo exactly equal parts in stated by Moham- 
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mad Bekar D. W. No.-3; who owns one of the `~ MADRAS HIGH COURT. 
adjoining fields. Orvis Revision Perron No. 20y 1917. 
~ The claim of the plaintiff having been dis- July 18, 1917. 
_ missed, he has preferred this second appeal Present: —Mr. Justice Abdur Rahim and 
and the only point pressed in his behalf is Mr. Justice Kumaraswami Sastri. 
that inasmuch as his sale deed gives the KANAKASUNDARAM PILLAI —GOUNTER- 
_ area of the entire field as 28 acres 33 gunthss Petitioner No, 2— PETITIONER 
and conveys half, of it (d.e) 14 acres . versus 
164 gunthas, the burden should have been SOMASUNDARAM PILLAI AND ANOTHER— 
laid upon the defendant to show that he is Petitioners Nos, 1 AND 2—ResPONDENTS. 


entitled to. hold more than half of the total Uivil Procedure Code (Act V of 1908), O. IX, r. 13, 


` : . : e scope of —Morigage decree —Final decree passed ex 
area,” No authority is cited for this pro- parte, application to set aside, maintainability of. 


position, whiah is opposed to the well settled A final decree passed er parte in a mortgage suit 
rule that where the plaintiff seeks to re- ‘is a ‘decree’ within the meaning of Order IX, rule 33, 


cover possession as upon di ; Civil Procedure Code, and | an applicition to seb it 
barden ia on him a WISA sasasi, nside is, therefore, maintainable under the rale. 
O prove possession 8 [p. 72, cols, 1 & 2.) 


some time within 12 years before thè com- Patition, under section 115 of Act V of 
mencement of the suit. In all actions for 4908, praying the High Court to revise the 
ejectment the plaintiff must resover by the order of the Court of the District Munsif, 
r | Strength of his own title not by the weakness Tiruturaipundi, dated the 27th November 
` of hisadversary’s, as laid down by their 1916, in Interlooutary Appeal No. 1314 of 1916 
Lordships of the Privy Counsil in Mohima jy, Original Suit No. 150 of 1913. 
Ohunder Mozoomdar y. Mohesh Ohunder Neoghi FACTS appear from the judgment, 
(1) and again in Basant.Singh v. Mahabir Mesars. T, R. Venkatarama Sastri and S. 
Pershad (2). That the appellant’s case is  Vis;anatha Atyar, for the Petitioner.—Order 
really rested on nothing better than the dis- IN, pulé 13, contemplates only the first decree 
srepaney between the areas in actual posses- passed in a suit. Therule contemplates cases 
sion of the parties respectively appears from -where summons is issued to the defendant. — 
his own deposition as P, W. No. 7, where he Pppeogeedings leading up to the final decree in 
admitted that thongh the alleged ensroach- a mortgage snit are reparate and what is 
ment took place before the Record of Rights gorved on the defendant is not a summons but 
was prepared, he took no steps to bring 4g notiae. 
his claim to the notice of the offisers who Mr. S. Muthiah Mudiliay for Mr. G. 5. 
made the preliminary enqairy. Itis com- Ramachandra Atyar, for the Respondents.— 
mon ground thatthe road to Amraoti passes The final decree is as mush a decree as the 
through the south eastern corner of the preliminary decree. There is no reason for 
defendant’s portion, and quite possibly this Jimiting or narrowing the scope of Order 
furnished a reason for dividing the field - IX -rule 13, Civil Procedure Oode. Tha 
unequally at partition, However this may terms of the section’ are general and om- 
be, the contention of the appellant is without prehensive. There must be a remedy to the 
foundation in law. His appealis ascording- party against whom the firal decree is 
ly dismissed with osts. Inthe lower Courts passed ex parte in a mortgage suit. 
__ “costs will be paid as already ordered. JUDGMENT,.—The petitioner obtained a 
s ` Appeal dismissed. preliminary mortgage deoree for the sale 


(1) 16 c. 473 at p. 479; 161. A. 23; 5 Sar. P, C.J. of certain property and an application was 
821; 8 Ind, Dec. (N. 8.) 312 (P. C.) — - Wé then made for the passing of the final decree. 
(2) 19 Ind. Cas. 340¢ 35 A. 273: 17 C.W.N.€69; At the hearing of this application the 


(1913) M. W Ns 481; 11 A. D. J. 469; 17 C. L. J. 566; i ear and the final decree 
18 Bom L. R. 525; 160.0. 136; 14 M. L. T. 64 25 respondent did not app 


M. L. J. 301; 40 I, A. 86 (P. C.). -was passed in his absence. Subsequently 
i . he made an application under Order LX 

rule 13, Civil Procedure Code, to set aside 

` the final decree, which he alleged was passed 

~ l ex parts. The Disrict Munsif acceded to” 

= that application and the petitioner now has 
E | i ; „applied tc us in reyision to set aside ths 


i 
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order, firstly, on the\ground that it is 
not a case to which Order IX, rule 13, 
applies. 

The point raised seems to 
first impression-and ita decision depends 
on the interpretation of Order IX, rule 13, 
It says: “In any case in which a decree 
is passed cz parte against a defendant, he 
may apply to the Court by which the 
decree was passed for an order to set it 
aside.” Now there is nothing in the langu- 
age of that rule which compels us to 
limit the word ‘decree’ to the preliminary 
decree in a case where the law contemplates 
preliminary and final decrees. . It cannot be 
denied that a final decree is as much a 
decree within the meaning of the law ar a 
preliminary decree. The Code provides 
cerfain procedure to be followed in the 
proceedings for a final decree; an application 
has to be made by the preliminary deoree- 
holder and notice has to he given to the 
judgment-debtor to show cause why such a 
decree should not be passed. We do not 
sea any good ground, nor has any been 
suggested tous, why a final decree like 
this should not be treated as a ‘decree’ 
within the meaning of Order IX, rule 13, 
if it has been passed ex parte within the 
meaning of the law. In such oaser, the 
proceedings commencing from the preliminary 
decree must be treated as separate proceed- 
ings and if those proceedings are terminated 
by a decree which has been passed ez 
parte we do not see, so far as the language 
of the rule or of any other provisions of 
the Code that have been brought to our 
notise are concerned, why the prosedure set 
down for setting aside ex parte decrees 
shonld not apply. ur attention has been 
drawn to the fact that rule 13 contemplates 
cases in which the summons has not been 
duly served, and the contention is that in 
proceedings for final decree in a mortgage 
suit what is served is nota summons but 
a notice. We do not think that there is 
really any substantial distinction to be 
based on a ground like this, and we are 
- of opinion that the ends of justice require 
that we should not unduly narrow the saong 
of rule 13, Order IX, It is of importance 
that the proséadinvs for a final decree 
should be had with due regard to the 
pocedure laid down for the, purpose and 
that if a final decree is passed ex parte 
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in the absence of the defendant, he should 
be given an opportunity of having that 


decree. set aside by a proper application if he | 


was prevented from appearing for sufficient 
onuse, ; 

The next contention raised is that the 
application was made after the time limited 
had expired, but that is not a question of 
jurisdiction in which wecan interfere with 
the order in revision. The petition, therefore, 
fails and is dismissed with costs. 

M.C.P. 

Petition dismissed. 


# 


wa 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 

Seconp Civiu Appgs, No 182-or 1912. 
February 16, 1914. 
Present:—Mr. Stanyan, A. J. O. 
POONAMCOHAND— DEFENDANT —~ 

* APPBUGANT 
VETSUS 
; NANDLAL AND orgers—Pralntirrs 


— RESPONDENTS. 

Wajib-ul-arz, entry in, construction of— Waste land 
—Lease granted by lambardar without consulting co- 
sharers, validity of -——Remedy. 

A clause ina village wajib-ul-arz recognizing the 
general power of the lambardar to create tenancies 
in respect of village waste land, but providing 
at the same time that he should consult the other 
co-sharers before granting a lease, will not avail a 
co-sharer for the purpose of avoiding any lease 
of waste land which may have been created by his 
representative, the lambardar, without consulting 
him. [p. 73, col. 1.] 

The co- share?'s remedy, if ‘any, in such 
cases lies in an action for damages against the 
lambardar or his removal from office’ or for partition, 
[p. 73, col. 1.] 


Appel from the decree of the Oourt 


-of the District Judge, Nimar, dated the 419th 


February 1912, in Appeal No. 184 of 1901, 


J UDGMENT.—The of the 
lower Appellate Court is 
Certain land which lay fallow 
wás in that year leased to the 
ant by the Lambardar. 
the plaintiffa, who are co-proprietora of 
the land, bring the present suit whereby 


judgment 


in 1906 
defend- 


they seek to repudiate the tenancy, on the^ 


ground that their consent thereto was 
not obtained by the Lambardar as re- 


pa 


clearly wrong. 


Four yenara later . 


N 


*\ 


‘nl-arz 
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quired by the Nimar Wajib-ul-arz. It is 
a question whether the Hoshangabad or 
Nimar Wajib-ul arz is applicable, beacause 
the case comes from the MHoshangabad: 
Talnga which has only resently ‘been 
transferred from the Hoshangabad to the 
Nimar District. But the question is quite 
immaterial because, assuming that the 
Nimar Wajib-ul-arz on which the plaint- 
iffs rely is applicable, the suit must still 
fail. The Ist Court rightly dismissed the 
suit but the Distriot. Judge, ignoring the 
previous Gecisions of this Court and upon 
anentirely mistaken interpretation of the 
Wajib ul-arz, reversed that decision and 
gave the plaintiffs, gua landlords, joint 
possession with the defendants, gua tenants, 
over the land in dispute, declaring their 
share to be one-half. 


The Nimar Wajib-ul-arz, whilé resognis- 
ing the general power and responsibility 
of the Lambardar to create'tenancies, pro- 
vides that. in letting waste lands he 
should consult the wishes (or take tke 
advice) of his co sharers, 

,I have held in more than one case, 
though I osannot now lay my hand on 
any of- them, that this clause will rot 
avail a co-sharer for the purpose of avoid 
ing any lease of waste land which may 
have been created’ by his representative, 
the Lambardar, without sonsulting him, 
aud that his remedy, if any, lies in action 
against the Lambardar for damages, for 
his removal from’ office, or by claiming 
pa.tition.. Bat the same view was laid 


. down so far bask as 1901 by Ismay, 
3. ©, in Kesko Rao vy, Nana (Second 


Appeal No. 228 of 1901) desided on the 
17th September 1901 with reference to a 
similar clause in the Wardha Wajib-ul-arz. 
The. learned Judicial Commissioner wrote: 
“What I imagine the clause in the Wajib- 
to mean is that if a Lambardar 
persists in ignoring 
co-proprietors, he renders himself liable on 
their application to be removed from office. 
But the co sharers certainly could not 
claim to avoid a bona fide lease merely 
on the ground that their wishes were not 
consulted before it was given.” 


In the present case there is the further 
element against the plaintiff ofa delay of 4 
years (for which personally they haye 
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received their share of the rent) before. 
bringing the suit. 

The appeal is allowed. The decree of 
the lower Appellate Court is reversed, and 
the plaintiffs’ suit is dismissed with costs 
on them throughout. 


Appeal allowed. 


PUNJAB CHIEF COURT. 
First Civin Appeal No. 451 or 1915, 
' February 25, 1918. 
Present: —Mr. Justice Scott-Smith and Mr, 
5 Justice Le Rossignol. 
MUHAMMAD BAKHSH—~Pratstipr— 
APPELLANT 
PETSUS 
NAWAZISH ALI—Devenpant— 


RESPONDEST, 

Custom—Immoral custom, whether enforceable— 
Succession—Kanjars-—Presumption of marriage, 

An immoral custom has nolegal force. [p.74, col. 2.) 

A custom by which a brothel-keeper succeeds 
to the property left by a nauchi, or slave kept for 
the purpose of prcstitution, is immoral and has 
no legal effect, for, if recognised, ib would have the 
effect of encouraging brothel-keeping. (p. 74, col 2.] 

The general presumption in favour of marriage, 
which prevails in the case of ordinary people, does 
not hold good in the case of kanjars, who must 
prove the fact of marriage by very clear evi- 
dence. [p. 74, col. L] > 


First appeal from the decree of the 
District Judge, Lahore, dated the 16th 
January 1913, dismissing plaintiff’s claim. 

The Hon’ble Pandit Sheo Narain and 
Mr. Manohar Lal, for the Respondent. 

‘JUDGMHNT,.—In February ‘9)8 Musam.- 
mat Jhandi, a prostitate, m-rtgaged the pro- 
perty in dispute to the defendant in this case, 
and the plaintiff who is a brothel-keeper 
claims possession of the property on the 


ground that Musammat Jhandi had no 
power to make the mortgage and that 
she made it without nésessity. In the 


alternative he claims to pre empt. 

The leirned District Judge has dismissed 
plaintiff’s claim with costs, holding that no 
right of pre-emption accrues in respeat of 
the mortgage, that the property in dispute 
was originally acquired by one Musammat 
Matti and by her transferred to Musammat 
Jhandi. Further that plaintiff bas not 


74 
ss MUHAMMAD BAKHSH V. NzWeZISH ALI, 


established that he is a legitimate 
descendant of Rahman through whom the 
plaintiff claims to succeed; that Musammat 
Jhandi acquired an absolute interest in 
the property either by gift or by succession; 
that even on plaintifi’s own” showing 
Musammat dJhandi had power to mortgage 
for necessity; and that consideration and 
necessity for the mortgage had been fully 
established. j 

The appellant in this oase states that 
be has been unable to secure the services 
of Counsel, and we have, therefore, been 
“ obliged to call dipon the Counsel for the 
respondent to take ua through the record; 


and after consideration of the evidence in’ 


the “case, we have some to the conclusion 
that the plaintiff’s suit must fail. | 

To deal first with the question of 
necessity, however, we are unable to agree 
with the learned District Judge that 
Musammat Jhandi had necessity to mort- 
gage the property in suit for the large 
sum of Rs. 8,000. She was, no doubt, a 
yery old woman and admittedly for many 
years past had abandoned the trade of 
prostitution, but we can find nothiag to 
prove the necessity for the loan of Rs. 3,000 
which sbe is said to have obtained 
on a promissory note from one “Mehr 
Jhandu, whieh promissory note is said to 
have bsen liquidated out. of the mortgage- 
money. 

The property in dispute is situate ona 
plotof land which was taken in mortgage by 
Musammat Matti, the daughter of M usammat 
Fatti, whose relationship with the plaintiff 
will be found from a glance th 
genealogical tree propounded by the plaintiff 
whioh is printed in. the body of the 
lower Court’s judgment. From that 
genealogical tree it will appear that Rahman 
had two wives, but bearing in mind that 
Rahman was a kanjar, we hold it necessary 
for the plaintiff to prove that Musammat 
Rahmati was indeed the legal wife of 
‘Rahman, and in view of the fact l that 
the general presumptions which obtain in 
the case of ordinary people do not hold 
good in the case of kanijars, who are 
prostitutes and ballies, we are unable to. 
hold it proved that the plaintiff is the 
legitimate great-grandson of Rahman, 
Consequently his olaim to succeed as a 
relative of Mysammat Matti falls to the ground, 
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The plaintiff has edvaceed another ground 
‘why ke should succeed, In that he alleges 
that on the death of Musimmat Matti, 
Musammat Mamo, a nauchi, cr slave kept 
for the purpose of prostitution, was allowed 
to remain in possession of the property in 
suit, and that he as a brothel-keeper is 
by custom entitled to succeed to the 
property left by the deceased 
This custom has not been proved, but 
the matter need not delay us, for such a 
custom, even if proved, could have no legal 
effest, for, if recognized as binding, it would 
have the effeot of encouraging brothel- 
keeping. Such a custom by reason of its 
immorality would have no legal force. _ 

In 1879 Musammat Mamo exesuted a Will 
by which she left the whole kavel? to 
Musammat Jhandi. Thereupon a dispute 
arose between her and ~one Pir Bakhsh, 
a brother of the plaintiff, and the matter 
was referred to arbitration but to that 
arbitration the plaintiff was no party. 
The award given by the arbitrators 
apparently conferred upon 'Musammat Mamo 
a life-interest in the property plus a 
rizht to mortgage it, should she be 
driven thereto by poverty. However that 
may be, Musammat Jhandi on the death 
of Musammat Mamó in 1873-1880 took 
possession of that part of the haveld which 
is now in saib and has since that date 
been in possession of the same. Disputes 
betxeen the plaintiff and  Mausammat 
Jhandt regarding the property started 
shortly after Musammat Mamo’s death and 
the plaintif admits that she has been 
mortgaging the property at various times, 
bat he asserts in one breath that the 
“mortgages were effected by her by stealth 
and in the next that sometimes he gave her 
permission to mortgage and sometimes he 
did not. - f N 

In 1899, 1994 ana 1966 Musammai 
Jhandi mortgaged the property of which 
she was in possessiort to. different persons 
and the plaintiff admits that he consented 
to the mortgage of 1899. In all these 
mortgages Musammat Jhandi asserted that 
the property mortgaged was her own 
absolute property, and we see uo reason 
to doubt that she had been in possession 
of the property in suit claiming it as her 
own since the death of Musammzt Mamo 
in 1879, 


nauchi,. 


+ 
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With reference to. ground No, 2 of the 
appeal, the property in dispute and that 
possessed by Musammat Jhandi consists of 
not two kothris but of two blocks of 
buildings, and the expression used by the 
Court below is incorrect, but there is. no 
doubt that the Court was referring to the 


two properties, one of which is a block of -~ 


buildings or collection-of kothris, in suit. 


The Court below is again in error in 


. stating that before the award Mamo had 


gifted her interest to Jhandi, whose title 
was perfected before the issue of. the 
award, 


No gift was made to Jhandi by Mamo, 


“but by a Will dated 20th January i879 


(page 17 of the paper-book) Mamo 
beqaeathed the. property in her possession 
t> Jhandi., ; 

It is true that in the reference to 
arbitration dated 26th May 1879 the devise 
is’ called a gift, but that is a mere looseness 
of expression which cannot affect the real 
nature of the transaction, and in it it is stated 
that the gift has been revoked. 


A gift followed by delivery could not” 
be revoked but a bequest cculd. 


But it 
is clear that whatever limitation on Jhandi’s 
right was placed by the award in favour 
of the brotherhood, of which plaintiff is the 
representative, Jhandi has refused to ke 
bound by it. In 1887 her disputes with 
plaintiff commenced and in 1892 she 


‘ glearly repudiated any right of plaintiff 


in the property ,(page 29 of paper-book), 
whilst defendant insisted, obviously ignoring 


the terms of the award, that nauchis had -it has 


only a rigkt of residence. 

In 1899 Jhandi mortgagid the full 
proprietary right to Musammat Allah 
Rakhi and set forth in the deed that she 
was full owner and the plaintiff was ore 
of the attesting witnesses. 

In the fase of these facts we must 
hold that Jhandi ignored the award and 
had been in adverse possession for over 
12 years when the suit was brought, and 
we dismiss the appeal with costa. 


` Appeal dismissed. 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Miscsiuangous Civiu APPEAL No, 34 Cr 1917, 
August 28, 19.8, 
Present : —Mr, Mittra, A. J.C. 
Musammat CHIRONJI KASAR— APPELLANT 
versus * T 
PUNAM UOHAND-—ResPOoONDENT, 
Guardians and Wards Act (VIII of 1880), s 15— 
Hindu Law—Guardianship— Mother, whether natural 


guardian after re-marriage—Joint guardians, whether 
can be appointed. 


A Hindu mother’s natural right to be a preferential 
guardian of the person of her minor children ig 


lost by reason of her re-marriage, though she may be 


appointed a guardian as any stranger. |p. 76, col. 1.] 
Ganga Prasad v. Ramusrey Shahu, 10 Ind. Cas 69; 
33 0. 86?; 15 0. W. N. 679; 13 C. L. J. 558, followed. 
There is nothing in the Hindu Law which prevents 
the Sovereign as guardian from appointing more 
persons than one as guardians of the person of 
a minor. [p. 76, col 1.] 


- Appeal from the order, dated 19th April 


-1917, passed by the District Judge, Nimar, in . 


Guardian Case No. 74 of 1916, 
Mr. Bhawanishanker, for the Appellant. 
Mr Y. V. Ohitale, for the Respondent, 
JUDGMENT,—The respondent Punam 
Chand applied under the Guardians and 
Wards Ast to be appointed guardian of the 
person of his step-sister Musammat Anandi, 
a minor of the age of about ten. Shortly 
after the death of Ganna, father of Punam 
Chand and Musammat Anandi, Ganna’s 
widow Musammat Chironji re-married. The 
girl has' been living with her mother for 
the last eight years in the honse of Gan. 
pat, her step-father. The application was 
resisted by MusammatChironji. Panam Chand, 
been explained to me, does not 
want to have the girl removed from the 
custody of her mother but claims to have 
the right to select a bridegroom for the 
girl, and in this connection he alleges that 
there was a betrothal in the lifetime 
of the father with one Bhagwan. The lower 
Court in its judgment appears to be under 
a misapprehension in stating that Bhagwan 
has been singe married to another girl. This 
is denied before me, and there is no evidence. 
to establish it. However, the point to decide 
is whether the half brother or the natural 
mother who has re-married ont of the family 
has, the preferential right to give the girl 
in marriage. This question has been 
answered by the lower Court in fayour of 
Punam Chand, but the actual order passed 
does not appear to meto hea happy one. 


16 > ; . 
THANGATHAMMA Y, ARUNACHALLAM CHETTIAR, 


The order- appoints both Punam Chand and 
Musammat Chironji to act as the joint 
guardians of Musammai Anandi, the latter 
being free to live with either, and dirests 
that a husband for her shall bə chosen by 
the common consent of both, and if they 
disagree, by the-Court. There is no appeal 
by Punam Chand against theorder. I have, 
therefore, ‘to consider upon Musammat Chiron- 
ji’s appeal whether the order of the lower 
Court, so far as it recognizes the claims of 
Punam Chand, is wrong. 

Under the cover of an application for the 
guardianship of the person the parties ‘are 
really seeking a decision as to the right to 
give the girl away in marriage. I agree 
with the lower Court that the mother’s 
natural right to be a preferential guardian. 
of the minor's person is lost by reason of 


her re-marriage, though she may beappointed | 


by the Court as any stranger. See Ganga 
Prasad v. Ramasrey hahu (1). The duty of 
getting a minor girl msrried devolves upon 
the male relations of the family and-as the 


mother has ceased to be in thefamily by her. 


re-marriage, the preferential right seems to 
be in Panam Chand, Punam Chand and his 
father were joint, although there does not 
appear to be any joint property left so far 
as the evidence- goes. .The order of the 
lower Court, so far as it concedesa right to 
Musammat Chironji to select a husband for 
her daughter, might possibly have been 
successfully impeached by Punam Chand if 
he had appealed. Musummat Chironji oan- 
not complain of Panam Chand’s right de- 
elared by the order. 

It is urged that the appointment of two 
persons contravenes the provisions of section 
15 of the Guardians and Wards Act. There 
is nothing in the Hindu Law, so far as I 
know, which prevents the Sovereign as 
guardian from appointing more than one 


person as guardians of the person of a: 


minor. In any case Musammat Chironji 
is not aggrieved by the order passed by 
the lower Court. The appeal is, therefore, 
dismissed with costs. I fix Rs. 10 as Pleader’s 
fee in this Court, 

, . Appeal dismissed. 


. (1) 10 Ind. Cas. 69; 33 C. 862; 15 C. W. N. 573; 13 
CO. Ya J. 558 
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MADRAS HIGH COURT. 
Civirs APPEALS Nos, 80 anp 155 or 1917. 
April 25, 1912. 

Prosent: —Sir John Wallis, Kr., Chief J A 
and Mr. Justice Spencer. 
THANGATHAMMA AND ANOTHER— 
DsFeNDANTS—APPELLANTS 

a BETSUE 
V.A.A.R. ARUNACHALLAM CHETTIAR 
AND OTHERS PLAINTIFFS AND DEFENDANTS— 


RESPONDENTS. 

Hindu Law-~ifitakshura—Suretyship, kinds of-—~ 
Suretyship for, payment by jather—Sons, liability 

of —Construction of documents. : 

There are three kinds of suretyship according 
tothe Mitakshara, for appearance, for assurance 
and for payment. The surety by way of assurance 
consists of a general warranty of credit, but a surety 
for payment is one who says “if he does not pay, 
then I myself will pay.” When a surety for appear. 
ance or a surety by way of assurance dies, his sons 
are under no obligation to pay, butin the case of a 
cae for payment they are bound to pay, ip. 77, 
col. 1 

A Hindu father entered inton suretyship obliga- 
tion in the following words: “I shall make V. pay 
the amount due _under the said promissory note 
within two months from this date. In default of 
payment as aforesaid by the said person within 
the said time, I shall pay the amount of principal 
and interest on the said promissory note and get 
back the said promissory note and the surety bond’ 
and the title-deeds:” 

Held, that this wasa suretyship for payment(dafe) 
and the surety’s son was liable for the obligation 
created by the said contract. [p. 77, col. 2.5 


Appeals against the décree of the, Court 
of the Subordinate Judge, Trichinopoly, in 
Original Suit No, 42 of 1916, 

Messrs. R. Kuppuswamt ‘Atyar, S. Krishna- 


swami Atyangar, K. B. Rangaswami Atyangar 


aud V, Patiabhirama Aiyar, for the Appel- 
lants. 

The Hon’ble Mr. T. Rangacharvar, Messrs. 
RK. S. Ganesa Atyar, ~A. Krishnaswame 
Atyar and M. Patanjali Shastri, for the Re- 
spondents. 


JUDGMENT. 
A. S.No. £0 or 1917. 

At the hearing of this appeal, two con- 
tentions were raised :— 

1 that the Varthamanam or guarantee 
(Exhibit M) alleged to have been written 
by 5th defendant’s husband Audinarayana 
Pillai was not genuine; 

9. that owing to the nature of the 
transaction which Exhibit M evidences, the 
heirs of the guarantor are not hable under ' 
Hindu Law. 


“ 
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On the first point, we do not find the 
least reason to doubt the correctness of 
the learned Subordinate Judge’s finding 
of fact. The sircumstance that during 
Audinarayana’s lifetime a notice of demand 
setting out his liability under the Vartha- 
manam'was sent to him and he did not 
repudiate his liability, tells strongly against 
the present theory that it is a forgery. 
It was again meutioned in the subsequent 
promissory note (Exhibit Q), ina sentence 
which may have been, written after the 
stamp was affixed but not neéessarily after 
Audinarayana had signed across the stamp. 

The attempts made to prove an alibi 
for the lst defendant on the day when 
Exhibit M was executed by means of 
certain post-cards do not, in our opinion, 
in the least detract from the genuineness of 
that document, | 

The determination-of the second point 
_ depends upon the application to the facts of 
- this case of the Hindu ‘Law as to the liability 
of sons of persons who have stood sureties 
for others. 

Verses 53 and 540f Yajnavalkya run as 

follows:— l 
* wo * * o 
which sre translated by Mr. Gharpure 
in his collections of Hindu law texts 
thus:— 
_ Suretyship is ordained for appearance, assur- 
ance and for payment. The first two, however, 
should be made to pay in case of default while 
tn the case of the last, even the sons (should 
be made to pay). Where a surety for appear- 
ance or a surety by assurance dies, the sons of 
such a one must not pay; (but) in the case of a 
surety for payment, they should pay. 

It is argued. that the. 5th defendant 
was under Exhibit M a surety for assur- 
ance (**pratyaye) and not for payment 
(dane) and that the fact that the money 
had already besn lent to the debtor when 
the surety bond was executed is an indica- 
tion of this, Acsording to the illustra- 
tion given in the Mitakshara when som- 
menting upon the above verses, the surety 
by way of assurance consists of a general 
warranty of credit, but a surety for pay- 
ment is one who says: “If he does not 
pay, then I myself will pay.” The distine- 
tion between these two classes of sureties 
is further explained in Colebrook’s Digest, 
Molume J, page 164, and that has been dis- 
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cussed fully by Ranade, J, in Tukarambhat v. 
Gangasam Mulchand Gujar (1). In Rasik Lal 
Mandal v. Singhaswar Roy (2) it was held that 
a surety obligation for payment was binding 
on the son even where the creditor’s claim 


against the principal debtor did not arise 
ont of a loan from the creditor to the 
debtor. 


In Exhibit M the promise which Audi. 
narayana Pillai made was in these words:—~ 
I shall make the said Veera Pillai pay 
the amount due under the said promis- 
within 2 months from this 
date. In default of payment as aforasaid 
by the said person within the said time, 
I shall pay the amount of principal and’ 
interest on the said promissory note and 
get. back the said promissory note and 
the surety bond and the title-deeds.” 

There could hardly be a more definite 
promise to pay, if the debtor failed to 
pay, than this, and, therefore, this falls 
under the third clause of suretyship, that 


‘for payment (dane), and it makes no differ: 
‘ence that the -money had already been 


lent to the debtor when the surety executed 
the bond. 

Defendants Nos. 5 and 9 are, therefore 
liable to pay out of the family assets in their 
hands. 

The appeal is dismissed with gosta of 
plaintiff and 8th defendant (two sets), 

A. &. No, 155 or 1917, 

We agree with the Subrodinate Judge 
that Exhibit C covered past as well ag 
future advances. The participle used, as 


tha Subordinate Judge has observed, is 
without time and is equally applicable 
to past as well as future borrowings. 


The fast that a deposit of title-deeds had 
been taken at the time of the earliest 
advance of Rs, 2,000 under Exhibit A, 
shows that it aould not have been the 
intention ot the parties to exclude under 
Exbibit C the money already borrowed on 
the security. 

As regards the other points, we agree 
with the Subordinate Judge that the 
sum of Rs. 3,030 was intended to apply 
to advances of principal and that the 
property mortgaged was made security 
under the terms of the docament not only 


2 Hi B. 454; 12 Ind. Dec. (x. s.) 301. 
14 Iud. Cus, 147; 39 0, $43; 16 C. L. J. 107; 
0. W. N. 1103, i J. 107; 16 


- 


RE w 


ees 


78 INDIAN OASES, - [1918 


SBIB CHANDRA KAR V, DULCKEN, s i 


for the principal sums not exceeding of a document or upon facts either admitted or 
< . 4 proved beyond controversy, ib is not only competent 
. Rs. 3,000 in all but also for “the interest but expedient in the interests of justice to entertain 


thereon. The appeal is dismissed with the ples. {p. 86, col. 1.2 


costs. : . Appeal against the ‘decision of Mr. Justice 
M., 0 P. o, Chaudhuri, sitting on the Original Side, dated 
4 - 4 ‘Appeals dismissed. the 7th December 1914. 
~ FAOTS of the case” appear from the 
= ~ se following jddgment of 7 





Cuarpuouri, J.—This is a suit for parti- 
tion. The plaintiffs claim a half share ih, 
tbe premises No. 34 Foriapooker Street, 
Their. case is shortly this:—that one Har- 
bhans Neogi had two sons, Sbib Chandra 


CALCUTTA HIGH COURT. Neogi and Chauni Lal Neogi. Shib Chandra 

. Appeal FROM ORrIGIAL Civin No. 63 of 1915. and Chuni Lal ‘formed a joint Hindu 
an December 21, 1915. ; family aud sarried on a joint business. 
Present: —Sir Lanselot Sanderson, KT., Chief 36 Foriapooker Street was purchased by 
Justice, Justice Sir John Woodroffe, Ki., them in the name of the wife of Shib 

‘ and Justice Sir Asutosh Mookerjee, Kr. Chandra Noeogi named Ramanimoni Dassee, 
SHIB CHANDRA KAR — DEFENDANT No.2 In this property Shib Chandra Neogi 
~ — APPELLANT .was entitled to ‘one half and Chuni 

VETSUS Lal to the other half. It appears that 


A. C. DULCOKEN AND OTAERS— RESPONDENT, there wasa mortgage decree against Chuni 
Civil Procedure Code (Act V of 1908), O. XLI 7”. Lal, dated, 10th March 1904 The half 
22, F3, scope of—Cross-objection by respondent against” jang of Chuni Lal in this property was 


“1 dent, whether entertainable—Evidence Art 
a sy, a. 115—Estoppel—Hindu Law~Rever. put up for sale under that desree and 


sionary heirs joining in’ mortgage by female, whether the same was purchased by Kaminimoni 
bound by mortgage— Appeal, NON nates of law Dassee and .one Nistarini Dasses in equal 
raised for first time, whether can be entertained. shares. On the 27th ‘July 1910 Nistarini 


der XLI, rule 22, of the Civil Procedure Code is 
=e tan ia Gaver’ E cross-objection by one Dassee sold l her half share to the 2nd 
respondent against another, But a cross-objection plaintiff, Amrita Lal Sur. The plaințiffs 


by a respondent as ae san AO a thus claim to be entitled to one-fourth 
should not be allowed ‘under this rale where the ach. The defendants in this action are 


tters sought tò be raised by the cross-objection , : 
eae polation to or connection with the question Shib Chandra Kar and Daleken, The way 


raised by the appeal. [p. 81, cols. 1 & 2; p.82, col. 2.]} that their claims arise may -be shortly ~ ` 
A’ Hindu female in possession of property inherit- thug stated. Shib Chandra Neogi died in^. 
ed from her deceased father or mother mortgaged 49:6 leaving him survividg a married 


7 d which recited legal necessity. Some of 5 na 
ee joined in the mortgage: daughter, namely, Giribala, and somé grand. 
Held, that the sons who joined in the mortgage sons by her. Ramanimoni died on the 


“were on E a apeli Wan rae 24th March 1896.: After her death Giribala, 

necessity for the morigage ane toas tae mortgage her husband Harish Chunder “Sar _ and 
i le consequent thereon were : = ae 

apa mo PE eee (a aie three of their sons who had then attained 


binding on the property in their hands after the . Kn ees ee 
death E. their mother. [p 87, col, 2; p. 84, col. 2.1 majority —Satish, Sirish and Suresh Chandra 


Per sate C.J oe eee aan a Sur—exectted two mortgages of the premises 
ode, gives importan d wers to . 

badare | ie peter lok a Geni oF Anpealwoald No, 386 Foriapooker Pe dated the 

not hesitate to make use of on a proper occasion, 13th February 1901 and the- 22nd January 

1902, in favour of Tincowrie Haldar and 


[p. 82, col. 1.] as 
Per Mookerjee, J—Order XLI, rule 33, Civil Pro- Shih Chandra Kar respectively. One of 
cedure Code, must be cautiously applied, for these grandsons, Sirish Chunder Sur, died 


instance, applied generally in cases where but for e o’ 
Pa Ta Pa the ends of justice would be defeated, and thereafter there wasa mortgage again | 


Thus the rule should not be allowed tobeinvoked of the very same premises executed by 
in favour of a litigant so as to enable him to Giribala, Harish, Satish and Suresh (and ~ 
evade the provisions of other Statutes such as the Sarat) and also by Giribala as guardian 


‘mitation Act or the Court Fees Act. [p. 82, col. 2.] aso : 
ge a question of law is raised for the first of her infant sons, Subodh. and Sushil. . 


time in a Court of last resort, upon tho construction This was dated the lath January “1908, 


“ he 


`~ ~ 


. gage was sold by the 
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Tincowrie Haldar then filed a suit being 
Suit No. 278 of 1903, against his mort- 
gagors and Shib Chandra -Kar and Nil 
Kanta as puisne mortgagees, and obtained 
the usual mortgege decree on the 25th 
February 1904, This decree was assigned 
to Shib Chandra Kar on the 25th March 
1904, The property covered by the mort- 
Registrar on the 
Shib Chandra Kar 
added as a plaintiff 
as such assignee and purchased the 


147th December 1910. 
had got his: name 


pro- 
perty on that date. Shib Chandra Kar 
tbus claims to be entitled to the other 


half share of the premises No. 35 Foria-- 


pooker Street, being the share which 


originally belonged to Shib Chandra Neogi. . 


Giribala died in December 1£05, and upon 
her death Satich, Suresh and Sarat con- 
veyed their 3/5th share of that half which 
they claimed to be entitled to as the 
grandsons of Shib Chandra Neogi, to one 
William O’Brien Hutchison. On the 16th 
July 1910 Hutchison sold same to Dulcken. 
Daleken thus olaims to be entitled to the 
rights of these persons in the property so 
far as the share of Shib Chandra Neogi is 
concerned, He, however, claims the entirety cf 


_ the premises No. 36 Foriapooxer Street under 


the following sircumstances. He alleges in 
his written statement that after Ramani- 
moni’s death, quarrels arose between Giribala 
on one side as the married daughter of 
Shib Chandra Neogi and Chuni Lal on 
tthe. other. “Matters in dispute between them 
were referred’ by a deed of arbitration to 
two arbitrators—one of them being an 
attorney of this Court, This deed is dated 


- the 8th June 1899. The arbitrators were, 


amongst other things, to partition the 
joint family estate and to settle all disputes 
as regards accounts between them. Duloken 
alleges that. the family property consisted 
of 36 Foriapooker Street and other parcels 
of property and that the arbitrators, by 
consent of the disputante, allotted in the 
first instance premises No. 127 Cornwallis 
Street and other properties to Chuni Lal 
and premises Nos. 22 and 36 Foriapooker 
Street and 221 Upper Circular Road to 
Giribala, but the - parties changed their 
mind, and the properties» which had 
originally been allotted to Chuni Lal were 
‘allotted to Giribala and gice versa. But the 
parties again-reverted te the original allot- 
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ment and on the 6th August 1299 the 
final allotment ‘was made~giving 36 Foria- 
pooker Street to Giribala. {It is said that 
upon such allotment Giribala went into 
possession cf 36 Foriapooker- Street to the 
exclusion of Chuni Lal, and Chnuui Lal held 
exclusive possession of 127 Cornwailis 
Street and the other properties allotted to 
him as aforesaid to the exolusion of Giribala. 
Daleken contends that _by virtue of the 
arbitration and - allotment and possession 
Chuni lost his share in 386 Foriapooker 
Street, and thé purchasers of Chuni’s share 
in the said premises have thus got nothing. 

I shall first of all deal with this con 
tention so far as it relates to his case 
against the said purchasers, ` Now so far 
as the arbitration is concerned, there was 
no effective award, Qne arbitrator refused 
Ato Sign any award, No award was ever 
filed or made a dauras of Court. Tt appears ` 
also ` from the proceedings before the 
arbitrators, which have been puti in, that 
various matters in dispute between the 
parties remained unadjusted, although at one 
stage there was an arrangement between 
-thom that they were to live in different 
~houses. They appear to have agreed to do 
so on the basisthat there was going to be 
an effective award by the arbitrators on all , 
matters in dispute between them. There was 
no such award. I am unable to hold upon 
the eyidence that these properties were held 
adversely by one of the co-sharers as against 
‘the otber I cannot hold that Chuni thus 
lost all bis right in 36 Foriapooker Street; 
1 hold that the purchasers from Chuni 
became entitled to his half share in it, 

‘A further question wasraised as to whether 
the plaintiffs had ever obtained possession 
of this half share. There was some evidence 
that Suresh used to sollest rent, but it 
appears that it was with regard toa small 
portion of the house. 1 am unable to 
hold that he bad at any time oexoluded 
Amrita Lal Sur from possession of the 
premises. Amrita Lal Sar has been examined 
and spoke to having been in possession 
on behalf-of the purchaser, namely, his 
mother in-law, and to have resided in the 
premises for 8 or 9 months. He is supported 
in this. by the evidence of Gonesh Ohun. 
der Day; an attorney of this Conrt, and 
also by some correspondence whieh passed 
between Gonesh Ohunder and himself, A 


ry 


‘or attorney had not applied their 
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letter appears to have heen addressed by 
post to Amrita. Lal Sur to 36 Foriapooker 


Street, wheré he said he was living at 


the time. Having regard, to this evidence, 
1 hold that Amrita Lal Sur did obtain 
possession 'and decree this suit, so far as 
the plaintiffs are concerned. They are 
‘entitled to ith each in the premisee No. 36, 
Foriapcoker Street. ~ 

The contention, however, as between the 
defendants is somewhat diffioult, and it has 


been wade still.more difficult by the fact that | 
the suit was-heard on different dates to suit - 


the convenience of Counsel and witnesses., I 


am notat all sure that I did not deal with the 


contending parties more leniently than they 


' deserved in the mattér-of postponements. 


The case began in June and was finally 
heard on the last’ day of August, just 


before the holidays, It was not fair to~- 


myself that a case of this character with 
somplicated questions of title, in which 
evidence ‘was given in instalments, should 
have gone on in the manner it did; but 
the only person to be blamed -is perhaps 
myself, So far as the two defendants are 
concerned, Dulcken contends that Giribala 
had only a Hindu daughter's interest, and, 


although some of her sons joined in the . 
< mortgage ‘executed by. her, she could not 


deal with the corpus so. as to bind all the 
reversioners. after her death. All of them 
were admittedly not majors at that- time, 
and.it is, I think, justly contended that 
a Hindu daughter, such eas Giribala who 
has only a limited interest, is unable without 
the consent of all the reversioners to make 
an effective transfer of the property. 


“ This seems to me to be the view held by 


the Full Bensh in the case of Debs Prosad 
Ohowdhry v. Golap Bhagat (1). It was 
further contended on bebalf of Duloken that 
it had not been shown_that Giribala had 
any legal necessity, : on account of which 


“ “she had mortgaged the property. Learned 


Counsel who appeared cn bebalf. of Shib 
Chundra Kar pleaded that’ he had over- 
looked the point, and as he was-not ready 
with any evidence on that point ke asked 
for a postponement, Even at that stage 
T allowed it, because [ did not want the 
client to soften. because learned Counsel 
minds 


(1) 19 Ind. Cas. 273; 17 C. WON. 70); 17 CO. la. 4. 


499; 400, 721 (T. B): 


‘his costs 


ang will apply. 
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to one of the substantial issues in ais 
suit, Evidence to supplement matters of 
this charaster given at a late stage of 
the proceedings requires careful scrutiny. 
Having regard also to the nature of the 
evidence given in this oase, I am not at 
all satisfied that it has been made out that 
there was any legal necessity at the time 
that Shib Chandra Kar alleges the trans- - 
astion took place, There was a great deal 
of evidence about decrees outstanding against 
Shib Chandra Neogi’s estate, evidence of 
payments being required for urgent pur- 
poses, all of an indefinite -and confused 
character, but I cannot hold that any legal 
neséssity has ‘been established. Having 
regard to that view, I think the transfer 
by three of the sons to Hutchison was 
an effective sale, and that- Duloken has 
acquired their interest, namely, 3/5ths of + 
or 3/10tbs of this property. So far as Subodh 
and. Sushil are concerned, they were infants 
at the time of the prieinel transaction, but 
they have since released their interest in the 
property in favour of Shib Chandra Kar ; and ` 
although a written statement was filed 
by. Sirish, they- have not appeared to con-,_ 
test the action. Suresh was examined as 
a witness, but_statéd quite clearly that he 
did not contest the action at all against 
Shib Chandra Kar, and that apparently was 
the position taken up ‘by all-of them and- | 
learned Oounsel who appeared, instructed 
by their attorneys, merely asked, that 
might’ be .taxed as between 
attorney and client on scale No. II. I, there- 
fore, hold as between the defendante that 
3/10tbs go to Duleken and 2/l0ths to Shib 
Chandra Kar. With the above declaration of 
shares, I direat_a partition of the property. 

As regards the costs, costs up to the first 
dax’s hearing as in a partition suit. Sbib 
Chandra Kar and Dulcken wil pay their own 
costs of the subsequent days. Costs of the 
plaintiff of the other days are to- be borne 
by Dalcken to the exent of 3/5ths and Shib 
Chandra Karito the extent of 2/5ths. Costs 
after decree will be according to the 
shares of the parties. All these cosfs are 


‘to be taxed on soale No. II, 


“With regard to the reserved costs, they 
will be as of a hearing, and the same 
order as I have made for the costs of the — 
parties subsequent, to the first day’s bear- _ 
Mr. Sen “states that the 


“ny 
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plaintiffs did not appear when the case was 
being fought out between the two contend- 
ing defendants about their respactive 
claims. If that be so, the said defendants 
will bear their own costs of the sub- 
sequent days and will not have to pay costs 
of the plaintiffs according to the shares 
above mentioned, I giva leave to Mr, 
Sen to mention the matter again if neces- 
sary, since there is ‘some ‘ancertainty about 
the matter. Leave to the parties to mention 
the matter as to costs if they consider 
if necessary, including the, -question of 
the reserved- costs. Leave to mention the 
name of the Commissioner of partition. 


Messrs.-H, D. Bose and A. Rasul, for the 
Appellant. 
` Mr. N. Strear, 
spondents, 

Mr. R. D. Bose, for the Defendant-Respond- 
ent Paritoshini Dasi, 

Messrs. S. R Das and P, K. 
the Respondent A. C. Dalcken. ` 

PRELIMINARY JUDGMENT. 


SANDERSON, C. J.—In my judgment the 


for ‘the 


Sen, for 


- preliminary objection which was taken by 


Mr. Sircar must prevail. The ‘appeal in 
-this case was by Shib Chandra Kar and 
was against the decree made by Mr. Justice 
Chauduri in so far as it related to Mr. 
Daleken’s claim. It proceeded. upon the 
basis that the plaintiffs were entitled to 
a half share in certain property, and there 
was no appeal as to the decision which 
allocated the half share to the plaintiffs, 
and the dispute between Shib Chandra 
Kar and Dulcken was solely in relation 
to the other half. Then ‘the widow of 
Satish Chandra Sur who did not appear at 
the trial, but who has been, as I understand, 
singe added as a party to this appeal filed 
a oross objection, alleging that the learned 
Judge was wrong in holding that the 
‘plaintiffs were entitled toa half share of 
the property, and that the learned Judge 
should have held that Satish Chandra 
and the other heirs of Shib Chandra 
‘Neogi were entitled to the whole property. 
The widow did notenter a separate appeal, 
but has raised this point, as I baye said, 
by way of oross-objestion, The aueation 
is whether such cross-objection should be 
allowed. ~ 

Now, Ordar XLI, rule 22, which was 
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read yesterday, which J need not read 
again, in its terms is certainly wide 
enough to cover such a cross‘objection ag 
was made in this case. But it has been 
heli that oross-objestions under this rule 
ought not to ba allowed in every case: and, 
I refer to the decision in Jadunandan 
Prosad Singha v. Koer Kallyan Singh (2) 
and read part of fhe head-note which 
refers to this matter and which is as 
follows: “No exhaustive rule on the subject 
can be formulated, and the true test is, 
whether, for the ends of justice, it is 
necessary that upon the appeal of one of 
the parties the matter should be re-opened 
only so far as he is concerned or the whole 
case should be reviewed and some of the 
respondents allowed the opportunity to urge 
a oross-objection against their oo-respondents, 
One test of a negative character is sometimes 
useful: if the party, against whom a erosa. 
objection is sought to be urged by his 
fellow-respondents, is not a necessary party 
to fhe appeal, the cross-objection can hardly 
be allowed to be urged”, and the judgment 
of my brother Mookerjee is to be found at 
page 62,* Iroad from a passage at the 
bottom of page 63* which seems to me to 
be applicable to this case: “The principle 
is that, aga general rule, the right of any 
respondent to urge a _ oross-objection 
should be limited to his urging it only 
against the appellant; and it is only by 
way of exception to this general rule, that 
one respondent may urgea_ cross-objection 
aa against another respondent; the 
exception, it is said, holds good in those 
cases where the appeal opens up questions 


whioh cannot be disposed of sompletely 
without matters being allowed to be 
opened up as between  co-respondents.” 


And, then later on, he refers “to the 
negative test which I have already read, 
and goes on to say: “The test to be 
applied is, whether the questions which 
arise between the several sets of parties 
are so connected that one of them ought 
not to be allowed to re-open matters so far 
az he is concerned without opportunity 
allowed, in the interests of jastice, to 
another to protect himself by urging his 
objections, sven though they be directed, 

(2) 13 Ind. Cas. 653; 15 0. L. J. 6l; 16 0. W. N. 
612. 


*Page of 15 C, L. J,—Fd, 
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not against the appellant, but against a 
correspondent.” . Now, in my judgment the 
matters which | ‘have referred to and 
which are sought to be raised by the cross- 
objection had no relation to’or connestion 
with the question which was raised by the 
appeal, and cannot be said te be within the 
test which is laid cown by this juigment, 
namely, “so conn3ated this one of the 
parties ought not to be allowed to re-open 
matters so far as he is ooncerned with- 
out opportunity allowed, in the interest 
of justice, to another to protect himself 
by urging his objections, even though they 
be directed, not against the appellant, 
but against a oo-respondent.” 1 do not 
think this , oase comes within that test. 
What I have only to add is this: our atten- 
tion was drawn te Order XLI, rule 33. 
This rule, as I “understand, has been 
passed since this decision. It gives undonbt- 
edly` important and useful powera to the 
Court of Appeal, which, speaking for myself, 
I should think the Court of. Appeal would not 
hesitate to make use cf on a proper ogcasion; 
but as regards this case itis suffisient for me 
to say that in my judgment it is not a 
proper case in which the Courtof Appeal 


ought to exercise the powers which are: 


given to it by that rule. 

For these reasons I think the pre- 
liminary objection whieh was raised by Mr. 
Sircar must prevail. 

WOODROFFE, J.—I agree. 

_Mooxesjgse, J.—1 agree that the cross- 
objection taken by the defendant-re- 
spondent against the plaintiff-respondent 
should not be entertained. The property, 
it has been held, belonged, in equal 
halves, to two brothers Shib Chandra Neogi 
and Chunilal Neogi. According to the 
facts found by Chaudhuri, J, the share 
of the latter haa devolved upon the 
plaintiff, while the share of the former 
has vested in the two cefendants, Kar 
and Duleken. Kar has preferred this 
appeal and has raised the question, whe- 
ther the share of Sbib Chandra was not 
vested in him alone tothe exelusion of Duloken, 
The plaintiff has keen joined as a re- 
spondent to this appeal, as a partition ig 
sought of the entire joint property. There- 
upon, another defendant, who unsuceess- 
fully resisted the claim of the plaintiff 
to. the half share of Ohunilal, has suught 
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to re open that question by way of oross- 
objection. Clearly,, the cross objection 
should not be entertained under Order XDI, 
rule 22 of the Code; the question raised 
thereby is entirely distinct from and in 
no way related to the question in con- 
troversy in this appeal, The’ grounds for 
this conslasion “need not be elaborated 
here and will be foand formulated in my 
judgment in the case of Jadunandan 
Prosad Singha v. Koer Kaliyan Singh (2). 
Our attention,’ however, has been inyited 
to Order XLI, rule 33 of the Code, which, 
it has been argued, invests the Court of 
Appeal with wide discretionary powers, 
comprehensive endugh to cover the present 
case. This contention, in my opinion, should 
not prevail. 


The scope of this rule has been the 
subject of judicial determination in the 
case of Ganga Dhar Muradi y. Bunabasht 
Padihari (3), Ananga Mohun v. Bejoy Chandra 
(4), Abal Majhi.v. Intu Bzepart (5), 
Akimannessa Bibi v. Bepin Behari Mitter 
(6), Mathura Mohan Saha v. Ramkumar 
Saha (7) and Rangamlal v. Jhandu (x). ‘These 
decisions show that Order XLi, rule 33, 
must be cautiously applied, for instance, 
applied generally in cases where but for 
recourse to it, tie ends of justice would 
be defeated. Thus the rule should not 
be allowed to be invoked in favour of a” 
litigant so as to enable him to evade the 
provisions of other Statutes, such as the 
Limitation. Act and the Court Fees Act. 
Here, a recourse to the other provisions 
of the Code would have been’ sufficient 
for the purposes of the respondent; she 
has failed to do so, and, cannot now b 
permited to fall back upon Order XLI, rule 
33. The oross-objesticn must consequently 
be dismissed with costs. 

JUDGMENT. 

Sanpeeson, C. J.—This oase bas taken 
rather a curious course, and it is about to 
be decided by the Court upon a point 


(3) 24 Ind. Cas, 208; 220. L. J. 330. 

(4) 32 Ind. Oas. 491; 22 O. L. J. 391, 

(5) 32 Ind Cas, 444; 22 O. L. J. $94; 20 0. W. N. 542, 

(6) 32 ind. Was. 499; 22.0, L.J. 897; 230, W.N 
544: p 

(7} 35 Ind. Gas 3935; 23 C..L. J- 23: 200. W. N. 
370; 43.0. 740. ~ 

(8) 11 Ind. Vas. 649; 44 A. 32; 8 A. L. J. 1111, 
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whieh, as far as I understand, was not 
taken in the Court of.first instance, and 
was not mentioned in the grounds of 
appeal, but was one which occurred to the 
members of the Court, and which was 
put yesterday to Mr. Das and, I may say 
for myself, the case was argued exceed- 
ingly well on both sides, and when Mr, 
Das was faced with this point he met it 
with the candour, which always charasterizes 
his conduot in Court, and inspite of his 
ingenuity he had to admit practically that 
there was no answer to it. When I come 
to deal with the question about costs, | 
shall have to say something of the course 
the case has takea.. Before I deal with 
that, I propose to state shortly the facts 
of the oase and then give my judgment, 

The appeal is by Shib Chandra Kear, 
who appeals, as I have already said in 
dealing with the other part of the aase, 
against the decision in favour of another 
defendant whose name is Dulcken, The 
learned Judge has desided that Shib 
Chandra Neogi and Chnnilal Neogi 
formed a joint Hindu family and had a 
joint business carried on at premises No. 
36 Foriapooker Street, that that property 
was purchased in the name of the wife 
of Shib Chandra Neogi, and that the 
plaintiffs who olaim 
were entitled to half that property. The 
dispute between the defendant Shib Chandra 
Kar and Dualekxen has been confined entira- 
ly to the other half, namely, what I may 
call the half to which the heirs of Shib 
Chandra Neogi were entitled, 

Now, Shib Chandra Neogihbad a daaghter 
whose name was Girijala who had 
six sons, Satish Chunder Sur, Suresh 
Chunder Sur, Sirish Chander Sur, Sarat 
Chunder Sur, Subodh Chander Sar and 
Susil Chunder Sur. There were eonsider- 
ble dealings with the property in question 
into which I do not intend to go—the 
material dealings wera three mortgages: 
the first was dated the 13th of February 
1991 in which Giribala was the mortgagor 
and her eldest three sons, Satish, Suresh 
and Sirish joined; the mortgage was to 
a man called Tincowrie Haldar, and the 
property was mortgaged for Rs. 4,030. On 
the 22nd of January 1902 there was 
another mortgage of the same property 
by Giribala and the same three sons, to 


“in Sait No, 278 of 1903; 


through Chunilal. 
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Shib Chandra. Kar, the defendant, for 
Rs. 4,500. On the 12th of January 1903, 
there was a further mortgage to one Nilkanta 
Pal and in this mortgage Giribala joined 
on behalf of herself and also on behalf of 


-her two infant sons Subodh and Susi], 


and to this mortgage her first, third and 
fourth sons, Satish, Suresh and Sarat were 
parties, the second aon Sirish having died 
in the meantime; that was a mortgage 
for Rs, 8,600. On the 25th of February 
1904, Tincowry Haldar obtained a decree 
the defendants 
to that suit were Giribala, Satish and 
Surash and the subsequent encumbrancers 
Shib Chandra Kar and Nilkanta Pal. On 
the 27th of April 1904, there was an 
agraement between Giribala and all her 
sons, except Sirish who was dead at that 
time, by which the parties agreed to sell 
the property in Foriapooker Street and 
another property to Dulcken subject to 
mortgages —the mortgages baing spacifically 
mentiyned—and subject to the decree in 
Suit No. 278 of 1903. On tha L7th of 
Dacember 1905, Giribala died. On the 
2nd of-March 1906, Nilkanta Pal assigned 
his mortgage-debt and his benefit under 
the desrea to the defendant Shib Chandra 
Kar. Oa the 23th of .March 1906, there 
was a _substitation order onthe register 
of the suit by which Sarat and one or 
two of his brothers were added as parbies, 
Oa the 24th of July 1905, there was a. 
conveyance to Hutchison by Satish, Sarat 
aud Suresh, the three song, and Harish, 
their father, and it is the basis of the 
title of Dalcken. By that, these three 
sons purported to convey their 3/5th share 
of the property:— in that conveyance 
there was no mention or recital of the 
mortgages. On the 3İst of July 1903, thera 
was aun order amending the desres and 
substituting the names of the sons 
for that af the mother Giribala; and, on 
the 3rd of May 1909 the desree was made 
absolute for sale. On the loth of April 1910, 
Hutahison conveyed the propərty, or rather 
I thiuk I shall be more aqcurate in saying 
the 3/5th shara of half the property, to 
Dalexen for Rs 503. Oa the 2nd of 
August 1910, Tinsowre Haldar assigaad 
his desraa to the defendant Shib Chandra 
Kar and all rights under it for Rs. 3,100. 
On the 23rd of August 1910 Shib Ohand- 
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ra Kar was made plaintiff in Suit No. 
278 of 1903. In December there was a 
sale by the Registrar, and at this sale Shib 
Chandra Kar purchased all the properties, 
and paid a sum of Rs. 17,600. On the 
"th March 1911, the sale certificate was 
handed to Shib Chandra, Kar. There is 
one other fact which I need now mention, 
and that is that on the 24th of March 
1911 the infant sons, the fifth and sixth 
sons of Giribala in sonsideration of a sum 
of money, Rs. 500, released all interests 
in the property to the defendant Shib Chand- 
ra Kar, 


Now, the question arises upon those 
facts whether the defendant Dulcken is 
entitled to 3/5th share of this property in 
Foriapooker Streetor to any part of that 
3/5th share. The learned Judge has beld 
that he was. In my judgment the appel- 
lant is entitled to succeed upon this 
ground—and I may mention here, as 
have already mentioned, that I do not differ 
from the learned Judge’s judgment because 
this point was never raised before the 
learned Judge, and he never had an 
opportunity .of considering it— I think that 
by joining inthe mortgage of 1903, Sarat 
and theother two sons, who were the par- 
ties conveying to Hutchison in 1906, re- 
presented that the property was being 
mortgaged by their mother for what has 
been called legal necessity. Upon those 
mortgages decrses have been made. But 
I am prepared to hold and do hold that 
apart from those dscrees those sons who 
joined in those mortgages would not be 
allowed to go back upon those representa- 
tions when they are dealing with a party 
such as Shib Chandra Kar, who has chang- 
ed his position relying*upon the representa- 
tions of fact, Shib Chandra Kar having 
parted with no less than Rs. 17,600. In 
the course of the argument, I referred to 
the well-known case of Pickard v. Sears (9), 
and also the case of Carr v. London and 
North Western Railway Company (10) and I 
read to Mr. Dasa passage which I read again, 
(see Leake on Contract, sixth Edition, 


(9) (1837) 6 A. & E. 489; 2 N. & P. 488; 112 E. R. 


179; 45 R. R. 538. 
(10) (1876) 10 C. P. 307; 44L. J.O. P. 109; 31L, 
1’, 785; 23 W. R. 747, 
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page 4) “where ona by his words or 
conduct wilfully causes another to believe 
certain state of © 
things,’—I pause here for a moment and 
point out that .in the present oase the 
three sons by their conduct and statement 
wilfully caused another to believe in , the 
existence of a state of things to this 
effect that Giribala was mortgaging the 
property for a legal necessity and was 
entitled to convey the whole of the pro- 
perty— ‘and induces him to act on that belief 
or to alter his own previous position, the 
former is concluded from averring against 
the latter a different state of things as 
existing at the same time.” Therefore in 
my judgment, the three sons would be | 
estopped from denying, as far as Shib 

Chandra Kar was concerned, that the state of 
things which they had represented existed. 
Then Mr. Das drew my attention to section 


-115 of the Indian Evidence Act and also 


to the illustration which is given in the 
section, although it was directly contrary 
to his client’s case but naturally it was his 
duty and he did perfectly right in drawing 
onr attention to it, where the illustration 
given is, “A intentionally and falsely leads 
B to believe that certain land belongs to 
A, and thereby induces B to buy and 
pay for it. The land afterwards becomes 
the property of A, and Á seeks to set 
aside the sale onthe ground that, at the 
time of the sale, he had no title. He 
must not be allowed to prove his want of 
title.” 

For these reasons I am of opinion that 
Dulcken, who claims in this case through 
the three sons whose names I have men- 
tioned, obtained no better interest in 
this particular property than the sons 
themselves had and, therefore, this appeal 
must be allowed. - 

Now, as regards the costs—I speak entirely 
for myself for the present moment but I 
think my learned brothers will agree with 
me—this-case had a most unfortunate courae. 
In the Oourt below the question of legal 
necessity was only raised, if I may call it, 
at the last minute, and an adjournment was 
taken in order that the appellant might 
prove, if he ould, the case of legal 
necessity on the part of Giribala and her 
three sons who joined with her: Then 
the learned Judge on the facts and on the 
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evidence which was given at the late stage 
of the case decided against the case of legal 
necessity. That being so, the appellant 
somes to this Court and he first of all 
argued that the learned Judge was wrong 
in holding that no case of legal necessity 
was proved, and then went on further to 
argue that even if he conld not sub- 
stantiate that case, ke was entitled to suo- 
ceed on the ground that under the circum: 
stanoés of this case there was a presumption, 
by reason of the mortgages by the three 
sons who were of age at the time the 
mortgages were given, that there was a legal 
nesessity, and that inasmuch as the other 


side did not rebut that presumption, the- 


appellant is entitled to succeed. Even that 
case, as far as I oan understand, was 
not urged in the Court below, and the 
ground upon which we have decided the 
oase was not mentioned in the notice of 
appeal, and that is the only ground upon 
whioh this appeal has been allowed. I 
purposely abstain from expressing any 
opinion as to whether the learned Judge 
was right in holding that thera was no 
such legal necessity: speaking for myself, 
I should have very great hesitation in 
interfering with -his judgment on that 
point. J also refrain from expressing any 
Opinion as to whether there was the pre- 
sumption. If I were to do that, I should 
have to consider very closely indeed, 


whether the otber side ought not to have’ 


an opportunity of displacing that presump- 
tion, Fortunately we haye not to do that: 
for I think the appellant is entitled 
to succeed upon the ground I have men- 
tioned. Having regard to these cireum- 
stances, I think the appellant ought not to 
have any costs against Daoloken either in 
this Court or in the Court of first instance 
and that each party should bear his own 
costs in this Court and in the Court of first 
instance, 

“Woookorre, J.—I agree both as to the 
order passed on the appeal and as to 
costs. 

o. Mookerser, J.—This is an appeal by the 
firat defendant in a suit for partition of joint 
property, which balonged originally to two 
~~ brothers Shib Chandra Ngogi and Chani- 
lal Neogi, though it had b2en a3juirad 
and oontinusd to stand in the nama of 
Ramanimoni Dasi, the wife of the elder 


elder brother. 
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brother. The question of the devolution 
of the share of the younger brother is not 
in sontroversy in this appeal, and, we 
are ‘concerned only with the share of the 
The rival claimants in 
respect of this share are the appellant 
Shib Chandra Kar and the respondent 
Arthur Clayton Dulcken; the former sets 
up a title by purchase at a sale held in 
execution of a decree on three mortgages 
granted on the 13th Febrnary 1901, 22nd 
January 1902, and 12th January 1903 hy 
Giribala, the daughter of Shib Chandra 
Neogi and Ramanimoni Dasi; the latter 
claims as assignee from three of the gong - 
of Giribala who had joined with their 
mother in the execution of one or more 
of the mortgages already mentioned. Mr, 
Justice Chaudhtri has desided in favour 
of Dulcken on the ground that the mort- 
gages granted by Giribala and the sale 
sonsequent thereon did not bind the inherit- 
ance in the hands of her sons. On the 
present appeal, the argument was at first 
dirasted to controvert this proposition, ard 
reliauce was placed upon the desision of the 
Fall Bench in Debi Prosad Ohowdhry v. Golap 
Bhagat (1) as to the precise effect of a 
transfer by a. limited owner with the 
Goncurrenss of some of the reversionary 
heirs. If the decision of the appeal had 
depended on the determination of this 
question, it would have basen necessary 
for the Court to consider, whether, upon 
the pleadings, the appellant should have 
been allowed to raise this point in the 
Court of firat instance, and, whether upon 
failure of the case made in the trial Court, 
he should ba allowed to rely here upoa 
a radically different aspect of the matter 
As the argument proseeded, however, if 
transpired that the determination of the 
righ.s of the parties really depended upon 
a question of law, neither raised nor 
investigated in the Court of first instance, 
namely, were the vendors of the respond- 
ent Daleken estopped to deny the validity 
of the mortgages (to which they were 
parties) and. the operative character of the 
consequential execution sale. This question 
must be entertained and decided by this 
Court, as its solution does not require the 
investigation of new fasts. In this oon- 
nection, we may usefully recall to mind 
tha obseryations of Lord Watson in 
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Oonnecticut Fire Insurance Company v. 
nàgh (11), “when a question 
raised for the first time in a Court of 
last resort, upon the sonstruction of a 
document or upon faets either admitted 
or proved beyond controversy, it is not 
only competent but expedient, in the 
interests of justice, to entertain the plea.” 


Kava- 


We must now examine the true legal 
position of the three sons of Giribala who 
joined with her in the mortgage trans- 
actions; and, upon her death, transferred the 
property on‘ the 24th July 1906 
Hutchison, from whom Duloken purchased 
on ‘the 16th April 1910. The record shows 
that the first two sons not only joined 
their mother.in the execution of the first 
two mortgages but were also parties to the 
mortgage siut, which, on the 25th February 
1904, resulted in the usual decree for sale, 
subsequently made absolu'e on the 3rd 
May 1909. The other son, though one of 
the executants of the mortgage of the 12th 
January 1908, was not made a party to 
the mortgage suit in the first instance; 
but on the death of his mother on the 
17th December 1905, he was brought on 
the record as one of her representatives- 
in-interest. I use this inaccurate expression, 
as if occurs in the decres; -but what 
happened in essence was that the sons of 
Giribala were, upon her death, brought 
“on the record of the mortgage suit to re- 
present that interest in the hypothecated 
property which was sought to be bound by 
the decree made therein: Premmoyz Ohoudhrant 
v. Preonath Dhur (12). There is no controversy 
that on the dates when the mortgages 
were executed, the entire interest in the 
property was vested in Giribala and Giribala 
alone, subject, no doubt, to the qualification 
that as she was a limited owner, she 
sould bind the inheritance by a transfer, 
only if it was made under circumstances 
recognized aS necessary or proper under 
the Hindu Law. Now, each of these mort- 
gages recited her title as derived from 
her mother by right of inheritance and 
narrated the circumstances which constrained 
her to create the ineumbrances. Here, 
we may observe -parenthetisally that whether 
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the property belonged really to her father 
or to her mother, she would €qually take 
as the heiress; in either contingency, she 
would be a limited owner, and, upon ‘ker 


death, the property would pass to her 
sons, whio were the reversionary heirs, as 
much of the estate of her father as of 


the stridhan property of her mother. It 
was thus wholly immaterial, for purposes 
of devolution, whether the property belonged 
really to her father or to her mother. 
The mortgages no, doubt proceeded on the 
assumption that the property belonged to 
her mother and that the money raised was 
required for such legitimate purposes as 
justified an absolute alienation of the 
inheritance by a limited owner, but bow 
could this prejudice the position of the 


mortgagee? how could the mortgagors be 


allowed to rely upon some title other than 
that alleged in their deed? Brijraz Nopani 
vy. Fura Sundary Dassee (13). The question 
thus inevitably arises, whether ber sons who 
joined with her in these mrtgages are 
concluded by their solemn- declarations, or 
whether they are free to-resile from ihe 
position they’ deliberately took up and to 
rely upon a title derived, not from their 
maternal grandmother, but from their 
maternal grandfather, and thus impeach, 
possibly defeat, the interest of the mort- 
gagee; this, beit noted, is not a question 
as to their competercy to bind their ex- 
pectant interest as reversioners by actual 
alienation before the succession had opened 
out: Sham Sundar Lal vy. Achhan Kunwar 
(14). In my opinion, sestion 115 of the 
Indian Evidence Act furnishes an answer 
emphatically in the negative. This con- 
slusion is supported by the desisions of 
the ‘Judicial Committee in Sarat Ohunder 
Dey v. Gopal Chunder Laha (15) and 
Chandra Kunwar v. Chaudhri Narpat Singh 
(16). In the former case, Lord Shand 


(13) 24 Ind, Cas. 296; 41 I. A. 188; 20 C.L. J, 
868; 42 C. 5t; 27 M. L. J. 9%; 180, W. N. 1313; 1 L, 
W. 555; (1914) M, W. N. 679; 16 Bom. L. R. 796; 16 
M. L. T, 388; 12 A. L. J. 1186 (P, C.) 

(14) 21 A, 71:20 W. N. 729; 25 LA. 183; 7 Sar. 
P. O. J. 417; 9 Ind. Dee, (x, 8.) 756 (POY 
- {15) 20 C. 296; 19 I. A. 203; 6 Sar. P. C, J. 224; 10 
Ind Dee. (x. 8.) 201 (F. C.) - 

(16) 34 I. A. X7; 4 À. L. J, 102; 11 C. W. N. 321; 5 
C.L. J. 116; )7 M. L.J. 103; 2 M, L. T. 109; 9 Bom, 
L. R. 267; 29 A, 184 (P. 0.). ” 
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said: # What the law and the Indian Statute 
mainly regard is the, position of the person 
who was induced to act; and the prinsiple 
on which the: law and the Statute rest 
is, that ib would be most inequitable and 
unjust to him that if another; by a re- 
presentation made, or by condust amount- 
ing to a representation, bas induced’ him 
fo aot as he would not otherwise have 
done, the person who made the representa- 
tion should be allowed to deny or repudiate 
the effect of his former statement, to the 
‘loss and injury of the person who agsted 
on if.” In the latter case, Lord Atkinson 
said: “In Heane v. Rogers (17), Bayley, J., in 
delivering the judgment of the Court lays it 
down that: ‘there ia no doubt but that the 
express admissions of a party to the suié, or 
admissions implied from his conduct, are 
evidence, and strong evidence, against him; 
but we think he is at liberty to prove 
that such admissions were mistaken or were 
untrne, and is not estopped or concluded 
by them unless another person bas been 
‘induced by them to alter bis conditian, 
In such a case, the party is estopped from 
disputing their truth as against that person 
(and those claiming under him) and that 
transaction, but as to third parties he is 
not bound. In Newton v. Liddiard (18), 
Lord , Denman approved and adopted this 
statement of the law ; and Morgan, Eg garte, 
Simpson, In re (19) and Trinidad Asphalte 
On, v. Coryat (20) 
same principle.” Reference may also be 
made to other desisions which illustrate 
this’ principle : Cairncross v. Lorimer (21), 
Pickard vo: Sears (9) and Freeman v. Cooke 
(22), Cornish v, Abington (23), Carr v. Londen 
and North Western Railway Co. (10), Siton v. 


Lafone (24) and Bepin Pehari Mitter.v. Tinkowri 


` 


aD (1829) 9 B. 40. 577 at p. 686; 109 E, R. 215. 
18) (1849) 12 Q. B. 925; 6 Railw. Cas, 42; 18 L. J. 
Q. B. 53; 116 B. R, 1117. 

(19) (1876) 2 Ch. D. 723,45 L. J. Bk,36; 34 L. T. 
829; 24 W. R. 414, : 

(20) (1896) A. 0.587; 65 L. J. P. 0. 100; "5 D. T 
108; 45 W. R. 226. 

(21) (1860) 3 Maca. Hd. 829; 7 Jur. ae s.) 149; 
3 L. T, 1F0. 

(22) (1848) 2 Ex. 654:6 Dowl. & L. 187; 18 L. J. 
Ex. 114; 12 Jur. 777;76 B. R. 711; 154 E. R. 653; 
- (23) (1859) 4 H. & N, 549; 28 L. J. Ex. 262; 7 W. 
È E04; 118 R. R. 603; 157 E. R. 956. 

= (24) (1887) 19 Q. B.D. 68; 56-1,, J. Q. B. 415; 57 
Lue I 647; 86 W. R. 749, 


r 


in. effect illustrate the. 


INDIAN 


? 


“establish indisputably that the 


OASES, 97 


Pathak (25) the doctrine was recognised 
as earily as 1812, when the Sndder Court 
held in Mohun Lal Khan vy. Ranee Siroo- 
munnee (26) that a reversioner who has 


voluntarily sigred the deed of the widow 


cannot legally claim in opposition thereto, 
Sia Dasi v. Gur Sahat (27) and Ramadhin v. 
Mathura Singh (28); Mr. Dar, who argued 
the case for tre resuondent with great 
ability indeed, admitted with his usual can- 
dour, that the sons who had actually joined 
in the mortgages granted by their mother 
gould not be heard to maintain to the 
detriment of the mortgagee or of the pur- 
chaser at the mortgage sale : Sarat Chunder 
Dey v. Gopal Chunder Laha (15), that the 
recitals therein were untrue, but he son- 
tended that the position of the transferee 
from them was different in view of section 
43 of the Transfer of Property Ast, which 
defines the effect of a transfer by an un- 
authorised person who subsequently acquires - 
an interest in the, property transferred. 
In my opinion, that section is of no real 
assistance to the respondent, even on the 
assumption that he is a purchaser for value 
without notice. The sons ara concluded by 
the recitals in the -mortgage instruments 
to whioh they were parties ; those resitals 
appellant 
has obtained an absolute title to the pro- 
perty, a title not defeasible at .the in. 
stance of the sons; consequently, no title 
did. or could pass to the purchaser from 
the sons. The two sons who were parties 
to the mortgage suit and are bound by 
the decree made therein, are obviously in 
a position of still greater embarrassment 
than their brother who was not initially 
mede a party to that suit. There is, 
further, no room for dcubt that~what was 
mortgaged was the entire interest in the 
property, which was precisely what wa® 
intended to be bound by the desree and 
to be sold thereunder. This follows ir. 
resistibly from the fact that. the execution 
sale actually took plage after the death 
of Giribala, for if the decree had been 
intended to bind merely the limited inter- 


(25) 9 Ind, Cas. 374; 180. L. J. 271; 15 0. W.N. 


976. 
(26) 2 Mac. Sel. Rep. 40; 6 Ind. Dee. (o, s.) 889, 
(2% 8 A. 862; 2 Ind Dec. «x. s.) 170, 
128) 10 A 407; A. W. N. (1888) 79; 13 Ind, Jur, 
232; 6 Ind. Dec, (N. ie 


~ 


5 


68 
RUKAMI v, KISAN. 


est of Giribala, a sale would have been 
impossible after her death. There is thus 
no escape from the conclusion that the 
Court intended to sell the entire interest, 
and, in the events which have happened, 
that interest has vested in the appellant. 
The appeal must consequently be allowed, 
and the decision of.Chaudhuri, J., reversed 
in so far as if affects the appellant. 
4 tAppeal allowed; 
Decree varied, 
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Present: —Mr. Kotwal, Officiating A. J. O. 
Musammat RUKH MI—Pcatntive-—APPELLANT 
VETSUS 
KISAN— DEFENDANT— RESPONDENT. 
Civil Procedure Code (Act FV of 1908), s. 91— 
Public nuisance, suit for removal of, by private person 
—Special damage, proof of. f 
The fact that a person suffers ina spécial degree 
the inconvenience feli by the public arising from 
a public nuisance cannot’ be said to cause him 
special damage and does not give him any right to 


‘sne for the removal of the nuisance, unless he 


proves that it causes him damage in a way different 
from the general public. 


Appeal from the decree of the District 
Judge, West Berar, Akola, in Appeal 
No. 55 of 1916, dated the 2nd April 1917, 

Mr. M. R. Bobde, for the Appellant. 

JUDGMENT.—It is urged in second 


_appeal that the lower Courts were wrong 


in holding that the plaintiff could not 
maintain the euit in respect of Panhals 
A and B and window C, as they did 
sonstitute a private nuisance to the plaint- 
iff and caused him special damage. It 
is said that the plaintiff has to use the 
lane into which tke Panhbals A and B 
and ihe window C open more than the rest 
of the public, she, therefore, suffers in a 
special degree from the inconvenience caused 
to the general public by ‘their existence. 
The fact that a person suffers in a special 
degree the inconvenience felt by the general 
public cannot be said to cause him special 
damage. i 
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It is not alleged that the nuisance is 
specially simed at or intended to cause 
damage to the plaintiff, or that the plaintiff . 
suffers damage in a way other than the general 
public. It is impossible to see how the 
window © can in any sense constitute a” 
nuisance. 1 agree with what the lower 
Appellate Court has said in paragraph 5 of 
that Court’s judgment. i 


The appeal fails and is dismissed under 
Order XLI, rule 1, Civil Procedure Code, 


Appeal dismissed, 


e” 
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OUDH JUDICIAL COMMISSIONER'S 

COURT. 
+ Sgconp Cryin Appean No. 340 or 1917. 

, July 23, 1918, 
Present:-—~Mr. Lindsay, J. O. 
JAGANNATH SINGH—Dergnpant—~ 
APPELLANT 
VETSUS i 

DRIGBIJAY SINGH—PLAINTIEE— 


RESPONDENT. 

Jurisdiction of Revenue Courts to decide finally on 
validity of documents of title. 

The proposition that the Revenue Courts have 
no exclusive jurisdiction to decide finally upon the 
validity of documents of title, though correct as a ' 
general statement of the law, is subject to the 
obviong qualification that the Civil Courts cannot 
decide any matter in which jurisdiction has been ex- 
clusively reserved to Revenue Courts. jp. 89 col, 2.) 


Appeal against the denree of the District 
Judge, Rae Bareli, dated the 18th May 1917, 
upholding that of the Sub-Judge, Partabgarh, 
dated the 17th March 1917. 

Babu Brsheshwar Nath Srivastava, for tle 
Appellant. ` 

The Hon’ble Pandit Goksran Nath Misra, 
for the Respondent. : 

JUDGMENT.——The dispute between the 
parties to this appeal has arisen out of certain 
proceedings which were taken by-the plaintiff- 
respondent, the Taluqdar, in the Revenue 
Court. The Taluqdar issued a notice of 
ejectment against the appellant in respect 
of the lands in suit. The appellant con- 
tested the notice in the Revenue Court on the 
ground that he had under-proprietary rights. 
The case was fought out as far as the Board 
of Revenue. The Board held that the 
notise must be cancelled on the ground 
that a prima facie case of under-proprietary 
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rights had been made ont. The result is 
that the Taluqdar has brought the present 
suit for declaration. The relief claimed in 
paragraph 12 of the plaint is (1) that a 
declaration be made that the defendant has 
got neither proprietary nor under-proprietary 
rights in the land in suit, (2) that he is 
a mere tenant of the land in question, (3) 
that the lease (patta) whish is set up by 
the defendant is a fictitious deed and (4) 
that the decision of the Board of ene 
ig erroneous, 

The Courts below have found ia the 
defendant has neither proprietary nor under- 
proprietary rights in the lands in suit and 
‘that finding is not disputed by the appel- 
lant. The case with which the appellant 
comes to this Court is that the Courts 
below were wrong in giving a decision as 
to the genuineness of the patta, that is to 
say, the document upon which the 
appellant had -relied in tho - Revenue 
Court. It is said that the Civil Court had 
= no jurisdiction to give any declaration 
regarding - the genuineness or otherwise 
~of this document. In my opinion, this con- 
tention must be allowed and the decree of 
the Court below must be modified accord- 
ingly. It appears. that during the trial in 
the Court of first instance the defendant 
admitted that he was notin a position to 
elaim proprietary or under-proprietary righta 
in these lands. He set up the case that 
he was a tenant with aright of ocsupancy. 
Consequently the only matter upon which 
the parties remained at issue after these 
admissions, had bean made ,was whether 
the defendant was, as the plaintiff desoribed 
him, an ordinary tenant of tha lands in 
guib or whether he was an occupancy tenant, 
as he himself claimed: to be. Obviously a 
Civil Court conld give no declaration on a 
question of this kind. It: is well settled 
that the Revenuë Courts have exclusive 
jurisdiction to determine the class to which 
a tenant beldngs. This being so, if seems 
to me that after the admission made by 
the defendant the Courts below were wrong 
in going farther for the purpose of determin- 
ing whether or not the doeumoent set up 
by the defendant’ was a genuine dosument. 
Oo behalf of the raspondent -I have been 
referred to a ruling of my own xa ported as 


Debi Bakhsh v. Ram Dhani (1), in which it 
(1) 36 Ind, Cas..446; 19 Q. C. 58, 


4 


was laid down that the Revenue Courts 
have no exclusive jurisdiction to decide 
finally upon the validity of documents of 
title. 
this appears to me to be correct, but it is 
necessarily subject to the qualification that 
the Civil Courts cannot deside any matter 
in which jurisdiction has been exclusively 
reserved to the Revenue Uourts. It appears 
to me that in the present case the issue 
regarding the genuineness or otherwise of 


the patia relied upon by the defendant- 


appellant sould only be decided with the 


-object of determining a question which is 


exclusively reserved for the jurisdiction of 
the Revenue Courts, namely, whether the 
defendant is an ordinary tenant or a tenant 
with a right of oceupansy. 

, The result is that the. appeal is allowed. 
The decree of the Court below is modified 
by striking out the declaration regarding 
the genuineness of the patia relied upon by 
the defendant-appellant. The parties will 
bear their own costs. 


Appeal allowed, 


MADRAS HiGH COURT. 
Seconp CIVIL APPEAL No. 1062 or 1917, 
April 22, 1918. 
Present:—Mr. Justice Seshagiri Aiyar 
and Mr. Justice Napier. 
NARAYANASWAMY MUDALI~— 

P PLAINTIFF—ÅPPELLANT 
Versus 


GANGHADARA MUDALI AND ANOTHER 
-_—Derenpants Nos. 2 app 3— RESPONDENTS. 

Limitation Act (IX of 1908), s. 19, Sch. I, Arts. 106, 
120—Arbitration, reference- to— Agreement to be bound 
by amount settled by award, whether amounts to 
acknowledgment—Partnership, suit for’ dissolution of 
— Limitation. 

A request to arbitrators to settle accounts coupled 
with an undertaking to be bound by whatever sum is 
fixéd as payable by their award, amounts only to a 
conditional acknowledgment of liability which will 


not save limitation under section 20 of the Limi» 


tation Act if the arbitration falls through and the 
reference does not fructify into an award. [p. 90, 
cols, 1 & 2.) 


As a general statement of the law ’ 


WPa 
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` Mantram v. Seth Rupchand, 33 OC. IO0kii 40, L 
J.94;8 Bom. L. R. E01; 10C. W. N. 874; L M. L. T. 
199; 3 A, L. J. 5625:16 M. L. J. 300; 2 N. L. R, 130; 


-83 I. A. 185 (P.O), explained. . 
Sitayya v. Rangareddi, 10 M. 259; 3 Ind. Des, 


- (N. s ) 934, considered. l 

A suit which is virtually for dissolution of ao 
partnership, though in form one for accounts, is 
governed by Articlo 120 and not by Article 106 
of the Limitation Act. [p. 91, col. 1.5 

Second appeal against the decree of the 
District Court, Chingleput, in Appeal Suits 
Nos. 553 and 5629 of 1915, preferred 
against the decree of the Court of the 
District Munsif, Conjeevaram, in Original 
Suit No. 805 of 1914. 

Mr. Ramachandra .Atyar, for the Appellant, 

Mr. 4Ananthakrishna Aiyar, for the Rə- 
spondent, 

JUDGMENT.—The snit in terms is one 
for dissolution of partnership, The Courts 
below have some to the conclusion that it 
is barred by limitation, applying Article 106 
of the Limitation Ast. l 

Two points have been raised before us 
by the learned Vakil for the appellant. 


One is that in the reference to the arbi- 


trators, there was a request to settle the 
accounts, that is equivalent to an acknow- 
ledgment of liability and that, consequently, 
the suit is not barred by limitation. 
The other is that to the snit as framed 
Article 120 applies. As regards the first 
of these points, the question is as to whe- 
ther Exhibit D «dated lst December 1912 
containa an acknowledgment of liability. It 
is true that the document says “that the 
account should be looked into, the loss and 
profits between the parties should be 
ascertained and that the parties will be bound 
+o take whatever may be settled by the 
arbitrators, e 

tifed into an award Some of the arbi- 
trators died and as the result the reference 
same to an end. Whether in these ciroum- 
stances the letter to the arbitrators could 
amount to an acknowledgment depends upon 
the interpretation to-be placed on the deci. 
sion of the Judicial Committee. in Mani. 
ram vy. Seth Rupchand (1). The Committee 
pointed out that there were three 
glasses of acknowledgments: the first ‘is 
an unconditional undertaking to pay, the 
_second is an unconditional acknowledgment 


(1) 33 O. 1047; 4 0. L. J.€4, 8 Bom L. R. €O1; 10 
C. W. N. 874 1 M. L. T. 199; 3 A. L. J. 525; 16 M. L, 
J. 300; 2 N, L. R. 130; 83 I. A, 165 (P. 0.), 


Bat the reference never frue- . 
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of liability, and the third is a conditional 
acknowledgmont of liability. As regards the 
third class it is pointed ont that if the 
aondition is not fulfilled there will be no 
acknowledgment at all: and the oase of 
reference to arbitrators was specially regard- 
ed by the Judicial Committee as a care 
of conditional asknowledgments., This is 
what is- stated by Sir Alfred Wills at page 
1058: “There can be no reason for giving 
a different meaning to an acknowledgment 
that there -isa right to have the accounts 
settled, and no qualification of the natural 
inference that, whoever is the creditor shall 
be paid, when the eondition is performed 
by the ascertainment of a balance in fayour 
of the claimant”, that is to say, until 
there is an ascertainment of the balance 
by the party to whom the accounts have 
been referred there will be no acknowledg- 
ment of liability. Reliance is plased for this 
statement of law upon a dacision of Mellish, 
L. J., in River Steamer Co., In re; Mitchell, . 


. Ez parte (2), In the present case; as we 


pointed ont, the reference fell through and 
consequently the -oondition attaching to 
the enforcement of acknowledgment never 
was fulfilled. In Bollapragada Ramamurthy v. 
Thammanna Gopayya (3), two learned Judges 
of this Court have construed the case of Mant- 


“ram v. Seth Rupenand (1) in the sense in 


which we interpreted it. Mr, Ramachandra 
Aiyar relies strongly upon the decision of this 
Court in Sitayya v. Rangareddt (4). There 
was an award which the Conrt set 
aside. But the learned Juijges referred to 
the reference itself as containing an 
acknowledgment of liability. Nodoubt this 
sass is in favour of the appellant, and 
although the Judicial Committee in the 
case of Mantram v. Seth Rupchand (1) 
referred to this case, their Lordships did not 
regard it as having any reference to a 
conditional asknowledgment. In this view 
we would have upheld the desision of the 
District Jadge, but for the fast that we 
do not agree with him that Article 106 
of the Limitation Act applies to the pre- 
sent case. As we stated at the outset, the 
suit is~in terms one for dissolution of part- 
nership and under Order aX, rule 15, it 


(2) (i871) 6 Ch, 822; 25. L T. 319; 19 W. R. 1130. 

(3) 35 Ind. Cas. 577; 31 M. L. J. 231; 4 L. W, 493; 
20 M. L. T, 129; 40 M. 701. i 

(4) 10 M. 259; 3 Ind, Dec. (N. 8.) 934, 
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is the- Court that bas to fix the time from 
which partnership shall cease to exist. Mr. 
Ananthakrishna Aiyar has contended that 
the parties all through understood the plaint 
as having declared, that the partnership 
had been put an end to and containing e 
claim for an account of a dissolved part- 
nership. But in the face of the language 
af the plaint it is impossible to uphold 
such a view. It may be that Mr. 
Ananthakrishna Aiyar is justified in saying 
that this is altogether a new oase which 
was not considered by either of the Courts 
below; and we cannot say that the point 
was clearly put in the grounds of second 
appeal here. In these circumstances, while 
‘we think that we cannot uphold the son- 
clusion of the Courts below that Article 
106 is applicable, we must hold that Mr. 
Ananthakrishna Aiyar is entitled to his 
costs in this Court and that the question 


as to limitation shonld be tried ‘in the 


light of our‘ observation. We reverse the 
decree of the District Judge and remand 
the appeals to him ‘for disposal aecording 
to law. The appellant must pay the costs 
of’the respondent in this Court. Farther 
costs will be provided for in the decrees of 
the Court below. 


M., O, P. 
Appsal allowed; Case remanded. 
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OUDH JUDICIAL COMMISSIONER’S 


COURT, - 
Seconp Civit Appear No, 382 or 1917. 
à July 29, 1918. 


i -Present:—Mr. Lindsay, J. O. 
RAM PIYARE LAL-——PLAINTIFF—ÅPPELLANT 


~ 67 SUS 


NAGESHWAR-— Deranpant—Responpent, 
_Co-sharers—Joint : property, rule of enjoyment of, 
by co-sharers—Eaclusive possession by one co-sharer 
for long time, effect of. / a 

-` ‘The general rule as regards the enjoyment of 
joint properiy by co-sharers is that one co-sharer 
has no right to appropriate to himself a specific 
portion of the common land and’ to exclude his 
co-sharers from alPuse and enjoyment of the same 
without alawful partition. Kut where a person 
has been in possession of a piece of joint land for 
a long time without any let or hindrance by the 
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other co-sharers, the latter have no right to eject 
hint or his transferee or to disturb his possession oy 
enjoyment otherwise than by seeking partition, and 
he is entitled to continue in such possession so long 
as such user does not interfere with the use by 
other er of what is in their possession. [p, 92 
col. 1. 


Appeal against the decree of the District 
Judge, Gonda, dated ‘the 27th August 1917, 
reversing that of the Munsif, Utranla, 
dated the 19th July 1917. 

Babu Basudeo Lal, for the Appellant. 

Babu Girja Saran Lal and Mr, S. N. Rey 
for the Respondent, r 


JU DGMENT.—After hearing the learned 
Counsel in this case and considering the 
evidence, 1 am of opinion that the decision 
of the lower Appellate Court is erroneous. 
I think the decree of the Court of first 
instance ought to be restored. 

- The plaintift’s case was that he is a 
Zemindar -in the village, that he occupies 
a house there ard that in front of that 
house there is a piece of land which ig 
used as “sahen daswasa”, In other worde, 
the land is an open space the occupation 
of which is enjoyed by the plaintiff for 
the convenience of his horse. His eom- 
plaint was that ihe defendant, who is also 
a Zemindar in the village and has hig 
own house some distance away, had come 
and diyen cattle pegs inthe land in ques- 
tion ard also deposited manure, the result 
being an interference with his right of en- 
joy ment. | i l 

It is perfectly, plain frcm a perusal cf 
the. cral evidence in the -caese tkat the 
witresses „on neither side are to be believed, 
They seem to ke partizan witresses who 
are reacy io swear to anything.” The fact, 
however,’ remains that there is some doou- 
mentary €vidence which gces to show that 
the plot.in suit in the year 1884 stcod 
in frcnt of the hcuse of a man named 
Ram Ratan. It is described in this docu- 
ment Exhibit A 3 as being “sahen dare 
waza’, The defendant’s story is that this 
house now ccoupied by the plaintiff was 
once jn the’ possession of: a tenant of his. 
Whetker that is so or not appearsto me 
to make no difference. The admitted fact 
remairs that the plaintiff Ram Piare Lal 
has now been ceeupying this house fcr 
some years past: indeed some of the de- 
fendant’s witnesses admit that he has 
built or re-built the house, If that is 80, 
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then it seems to me that the plaintiff is 
entitled to the undisturbed enjoyment of 
this land in front of his house, provided 
. that in doing so hedoes not put the other 
eo-sharers to inconvenience and that they 
are, in a similar way, enjoying the exclu- 
sive possession of plots of land in front of 
their own houses. I do not agree that 
the case set out in the plaint was a 
- vague case. It is true that there is no 
claim for an easement; nor again is there 
any claim to absolutely exolsive posses- 
sion. The law has, I think, been laid 
down correctly in a judgment of Pandit 
Kanhaiya Lal which is reported as Sobha 
Singh v. Ganga Bakhsh (1). The general 
rule is that a co-sharer has no right to 
appropriate to himself a specifo portion 
of the common land and to exclude his 
co-sharers, from all use and enjoyment of 
the same without a lawful partition. 
where a person has been in possession of 
a piece of joint land for a long time 
without any leb or hindrance by the other 
co-sharers the latter have no right to eject 
him or his transferee or to disturb his 
possession or enjoyment, otherwise than 
by seeking partition, and he is entitled to 
continue in such possession so long as such 
user does not interfere with the user of 
the other co-sharers of what is in their 
possession. The law as laid down there 
seems to me to fit this case exactly, It 
is not to be doubted that the piece of 
land in front of the house now occupied 
by the plaintiff has for a very long 
period been used by the occupants of the 
house as “sahen darwaza”. 16 is also 
apparent from the map which was prepar- 
ed by the Commissioner that the defendant 
Nageshar has lots of room in front of 
his own dwelling house for the purposes 
of making a manure heap and tying up 
and feeding his cattle. I can only come 
to the conclusion that he has deposited 
manure and driven these pegs in front of 
the plaintiff's house for the purpose -of 
annoying him. If the defendant is. not 
satisfied with the present arrangement,. his 
remedy is to seek partition ofthis abad: 
area. Probably what has given rise to 
this suit is the fact that within the last 
year or two the plaintiff has erected some 


(1) 40. & A, L, R. 349, 
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sort of ehabuira on the ‘land in dispute 
to be used for the purpose of religious 
recitations, It may be that ‘the deféndant 
objects to this erestion, but as I have 
alréady said, if he is not satisfed with 
the arrangements as they are, he is at 
liberty to apply for partition: As things 
are at present, it seems to me that the 
plaintiff is not interfering in any way 
with the right of the other so-sharer3 to 
enjoy for the time being exclusive possession 
of the pieces of land in front of their. 
houses. n < 


' I allow the appeal, set aside the order 
of the Court below and restore.the decree 
of the Court of first instance. The plaint- 
iff will have his costs both here and in 
the lower Appellate Court, 


* 


Appeal allowed, 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. a 
First Orvin Appeat No. 57 or 1916. 
l November 9, 1916. 
Present:—Mr. Mittra, A. J.C, 
Lala GUNESH PRASAD—Dsrenpant 
No, 3— APPELLANT 
VETEUS 


GHASITILAL—P tartnrirs—Resronvent. 

C. P. Land Revenue Act (XVIII of 1881), 
ss. 64, 65, 108, 116—Sale of malik makbuza 
plot for arrears of revenue payable to malguzar, effect 
of-—Sale, whether free from inewmbrances. 

Defendant purchased a malik makbuza plot in 
execution of a decree obtained by the malguzar for 
arrears of revenne payable in reapeot of the plot. 
ihe plaintiff thereupon sued to enforce his mort- 
gage which comprised the malik makbuza plot. The 
defendant urged that the revenue payable under 
the sub-setilement being, under section 65 of the 
Central Provinces Land Revenue Act, the first 
charge on the plot, the plaintiff’s mortgage could 
not be enforced against him as the sale was: free 
from incumbrances: 4 

Held, (1) that ‘asthe malguzar did not obtain a 
sale decree nor did he join the plaintiff as a party to 
the suit for the arrears of revenue, the defendant 
did not acquire a title free from, all encumbrances; 
Fp. 93, col. 2.] : 

Mangal Prasad v, Chandra Mall, 16 O. P. L. R. 117 
followed. Á ` 


— 


[ad 
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(2) that the plaintiff was, however, bound to 
redeem the defendant’s charge, before he could en- 
force his mortgage by sale of the plot. [p. 94, col, 1.] 

~Section 108 of the Central Provinces Land Revenue 
Act applies only when a sale under the provisions 
of the Land Revenue Act takes place for the 


recovery of arrears payable directly to Government.. 


It does not apply to sales for the recovery of 
arrears of revenue payable to the malguzar in respect 
of a malik makbuza plot, as section 64 makes it clear 


' that land revenue in respect of a malik makbuza plot 


is paid not directly to.Government but through the 
malguzar Tp, 93, col, 2,] 


Appeal from the decree-of the Court of 
the District Judge, Jubbalpur, dated the 
13th April 1916, in Civil Suit No. 15 of 1915, 

Mr. J. O. Ghosh, for the Avpeliant. 

The Hon’ble Sir B. K. Bose, for 
Respondent, 

JUDGMENT.—The plaintiff sued upon a 


the 


mortgage of the 12th September 1907 som- 


prising a Malik Makbuza plot in Monza 
Jubbalpur. On the 28th July 1914 the 
defendant No. 3 purchased this plot in 
execution of certain decrees obtained by 
one Sao lLakhi Chand, Malguzar of the 
village, for arrears of revenue payable in 
respect of this Malik Makbuza plot. The 
defendant No, 3 claimed that as under sestion 
65 of the Central Provinces Land Revenue 
Act the revenue payable under sub-settle- 
ment by the Malik Makbuza was a first 
charge, the plaintiff’s mortgage sould not be 
enforsed against him as the sale was free 
of all encumbrances. The plaintiff denied 


“the sale in favour of the defendant No. 3 


operated to extinguish his mortgage and 
offered in any oase to redeem the prior 
charge in respect of arrears of land-revenue. 
The lower Court has decreed the plaintiff’s 
olaim in full and this appeal has been filed 
by defendant No. 3. 

The learned Advocate for the appellant 
asked for permission to urge a new ground 
of appeal not taken in the memorandum 


n of appeal and not urged in the lower Court. 


` Upon objection by the respondent 1 have 
disallowed this new plea, as it would in- 
volve further enquiry into facts and is not 
based upon any definite allegation on the 
record, 

The decision’ of the lower-Court appears 


— to mo to ba correct so far as regards the 


effect of the sale in favour of the defendant 
No, 3 18 concerned. The Malguzar did not 
obtain a sale decree nor did ha join the 
present plaintif as a party to the suit 
for the recovery of arrears of reyenue. Under 


_ INDIAN OASES. 


æ 


93 


these circumstances I hold, following the 
rulings of this Court, that the defendant has 
not acquired a title free of all enoum- 
brances [see Mangal Frasad v, Chandra Mall 
(1) and the oases cited therein]. Reliance, 
however, is placed on section 108 of the 
Land Revenue Ast of 1881. That section 
lays down: “Unless the Chief Commissioner 
in sanctioning the sale otherwise directs, 
& purchaser of any land sold for arrears 
of revenue dus. in respect thereof acquires 
the full proprietorship or superior or inferior 
proprietorship òf-it, as the case may be, 
free of all leases, Tiena and other incum- 
branoes; and all grants or contrasts previous- 
ly made by any person other than the pur- 
shaser in respect of such land shall become 
void as against such purchaser.” This 
forms part of a group of sections under 
the heading “ Realization of Revenue from 
Malguzars. ” while sections 115, 116, 117 
and 118 form @ group of sections nde 
the heading Realization of Revenue by . 
Malguzars.” The sale which ig referred to 

under section 108 obviously refers to section 
94, which lays down that an arrear of reve- 
noe payable directly to Government may be 
recovered by selling a Mahal or a share or 
land of any Malguzar who has not paid a 
portion of the revenues. In other words, 
section 108 applies only: when a sale under 
the provisions of the Land Revenue Aot 
takes place -for recovery of arrears payable 
direstly to Government. Now sestion 64 
of the Land Revenue Act makes it clear 
tbat the land revenue is paid bya Malik 


_ Makbuza not directly to Government but 


through the Maiguzar. Therefore, section 
108 has no application whatever. 

Under section 116 of tke Land Revenue 
Act any Lambardar or Sub-Lambardar 
entitled to resover an arrear, or any Mal. 
guzar to whom such an arrear is due under 
a sub-settlement, may apply to the Deputy 
Commissioner to recover such arrear on 
his behalf as if it were an arrear of reve- 
nue payable directly to Government, The 
Deputy Commissioner may, if he thinks fit, 
comply with such application, but shall 
before compliance therewith giye, to the 
persons who would be defendants if a suit 
were instituted for the recovery of such 
arrears, opportunity to show cause against 
the order which he_ proposes to make, No 

(1) 16 C. P, L. R. 117. 
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auch application, as is contemplated by 
this section, was ever made to the Dapaty 
Commissioner but a civil suit was filed. 1 
need not, therefore, decide what would have 
been the effect if the Daputy Commissioner 
had thought fit to comply with an applica» 
tion under section 116. The case, therefore, 
so far as this point is concerned has baen 
rightly decided. 

It is not disputed that the 
bound to redeem the prior charge in favour 
of the appellant. The plaintiff will pay 
Rs. 17S within six months from this 
‘date and redeem the prior charge on the 
ten anna eight pies share of Malik Makbuza 
field No. 1 of Mouza Jubbalpur. 
iff will be entitled to enforce the sale 
decree passed in his favour by the Civil 
Court, so far as the field No. 1 is concerned, 
only after such redemption. Each party will 
bear his own costs of this appeal. The 
desree of the lower Court will be modi- 


~ fied accordingly. 
i Decree modified, 


MADRAS HIGH COURT, 
Civi Revision Petrrion No. 1 or 1918. 
“August 16, 1918. 
Present: -Mr. Justice Kumaraswami Sastri. 
K. UKKANDAN NAYAR—Ptaintivr— 
PETITIONER 
| VETEUS 


K. S. SANKARA VARMA RAJA— 


DEFENDANT— RESPONDENT, 

Provincial Small Causes Courts Act (IX of 1887), 
Seh. I, Art. 31—Suit for money with prayer for look- 
ing into accounts, whether suit for accounts ~Jurisdic- 
tion of Small Cause Court. 

A suit to recover money which is cognizable’ by 
a Small Cause Court, does not becomoa suit for an 
account under Article 31 of the Provincial Small 
Causes Courts Act merely because accounts have to 
be looked into in order to ascertain the correctness 
or otherwise of the amount claimed by the plaintiff. 


4 


Petition, under section 25 of Act IK 
of 1887, praying the High Court to revise 
the order, dated 6th August 1917, of the 
Court of the Principal District Munsif, 
Calicut, in Small Causé Suit No. 679 of 1917. 

Mr. K. P. Ramakrishna Ayyar, for the 
Petitioner. 
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plaintiff is 


The plaint- 
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JUDGMENT.—The suit is to recover 
Rs. 1-6-4 paid by plaintiff at defendant’s 
request to remove an attachment. The 
fact that plaintiff states that there were 
other transactions in respect of which he 
reserves his right +o aue separately will 
tot alter the nature of the suit. The 
mere fact that accounts have to be looked 
into in order to ascertain the sorrectness 
or atherwise of the amount olaimed by 
plaintiff would not render the suit one 
for an account under Article 3l of the 
Provincial Small Cavses Courts Act. Kon- 
duru Runga Reddi v. Subbiah Setty (1), Sankara 
Reddy v, Errama Reddi (2), Faradarajulu 
Chetizar v. Pattra Narayanaswamy Ohetiy (3) 
Kshetra Nath Bhuiya v. Kali D .si Dasi (4). The 


‘allegations in paragraphs 4 and 5 will not 


affect the jurisdiction of the Court to 
decide whether plaintiff at the defendant’s 
request made a specific payment sued for. 
I set aside the order of the- Distrist Muonsif 
and direct him to receive the plaint and dis. 
pose of it according to law. 
Respondent will pay petitioner’s costs, 


M, C. P, 
Order set aside, 


_ (1) 28 M, 394, 
3} 4 Ind. Cas. 618; 19 M, L. J. 113. 
3) 20 Ind. Cas. 518; 24 M, L, J: 693; 14 M. L. T, 
46; (1913) M. W. N. 879. i oa 
aa 41 Ind. Cas, 929; 27 C. L., J. 96; 21 0. W. N, 


è 
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ALLAHABAD HIGH COURT. 
First Civis Appear No, 93 or 1916, 
- June 5, 1918. 
“= Presenti—Mr. Justice Piggott and Mr, 
Justice Walsh. 
NAIMUL HAGO —PLAINTIFE— APPELLANT 
Versus : 
MOHAMMAD SUBHAN-UL-LAH— 
l DEFENDANT— RESPONDENT., 
Mussalmans Waqf Validating Act (VI of 1913), 
whether retrospective—Muhammadan Law—Wadaf, 
creation of ~Dedication, colourable, validity of —Orvil 
Procedure Code (Act V of 1908), s. 92, scope of. 
The Mussalmans Waqf Validating Act is not rotros- 
pective in its operation. [p. 100, col. 2.] 
Where, therefore, before the passing of the 
Mussalmans Waqf Validating Act, a Muhammadan 
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mado a colourable dedication of his property,- the 
charitable or religious purpose being so uusub- 
stantial asto give to the settlement merely a colour 
of piety, the real object of the settlor being to creat a 
family settlement in perpetuity: 

Held, that the dedication was not valid and did 
not create a waqf. [p 99, col. 1.5 

Section 82 of the Civil Procedure Code is manda- 
tory, anda suit claiming any of the reliefs specified 
therein must be brought under, and in conformity 
with, its provisicns or not at all. If a plaintiff sets 
up a trast, “created for public purposes of a charitable 
or religious nature,” and claims “usa person having 
an interest in the trust” any of the reliefs specified 
in section 92 of the Civil Procedure Code, he must 
do so in.accordanco with the terms of -the 
section, [p. 101, col. 1.] 


First appeal from an order of the Sub. 
ordinate Judge, Gorakhpur. 
Mr, Igbal Ahmad, for the Appellant. 
“The Hon’ble Dr. Tej Bahadur Sapru (with 
him Dr. 5. M. Sulaiman), for the Respond- 
ert, 
| JUDGMENT. 
Piasort, J.—The plaintiff in this- case is 


. the daughter’s son and the defendant the 


=? 


son's son of one Maulvi Habib-ul-lah Khan 


-who died on April 3rd, 1£91. The plaintiff’s 
had, in his . 


gase is that the said Maulvi 
life-time, made a wegf, or dedication fcr 
religious and charitable purposes, under the 
Muhammadan Law of certain property 
specified at the foot of the plaint; that 
the defendant is in possession of the said 
proparty as mutwalli, or trustee of the 
endowment, but is miscondusting himself 
in various ways, and principally by wast- 
ing and alienating the endowed property 
and by refusing to make payments which 
he is bound to make under the terms of 
the endowment. The plaintiff olaims to be 
interested in the trust as a beneficiary under 
the same, and to be entitled to maintain 
the suit independently of the’ provisions 
of section 92 of the Code of Civil Prose- 
dure. Tho reliefs sought are a declaration 
that the property specified at the foot of 
tha plaint is “the waqf property,” the 
removal of the defendant from the post 
of mutwallt, or managing trustee of the 
endowed property, and the appointment of 
a new mutwalli, to be selected by the Court 
in its discretion from amongst the persons 
entitled to be so appointed under the terms 
of the :alleged deed of endowment, A list 
of these persons, including the plaintiff 
himself, is appended to the plaint ; but none 
of the other persons in the listhas been 


e 
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‘impleaded ag a party to the suit, In the 
defendant’s written slatemert as originally 
filed the suit was resisted cn a variety of 
groutds ; but it was admitted that a valid 
endowment or wegf had keen mace by 
Manulvi Habib-ul-lah Khan of the property in 
cenit, Ata later stage the defendant applied 
to the trial Court for permission to amend his 
pleadings in this respect, his case being 
that .his admission above referred to had 
been made upon defective legal advice and 
amounted to nothing more than an erroneous 
admission upon a point of law. He was allowed 
to file an amended pleading, in which he 
denied that Maulvi Habib-ul-lah Khan 
had ever made a valid wagf of any pro- 
perty, and pleaded more particularly that, 
on ro possible view of the facts or the 
law, sould it be held that there had ever 
been apy dedication to religious or charit- 
able purposes of the property specified in 
the lists (b) and (e) appended to the 
plaint. The case went to trial on issues 
framed upon the pleadings as thus amerde 
ed, ard the plaintiff has no valid grcurd 
for ccmplaining of the exercise cf a disore- 
tion undoubtedly inherent in the trial Court, 
It may indeed be pointed ont at once 
that it has had to be conceded in argument 
before us that no wagf was ever made of 
the property specified in list (b). 

The Court below framed a number of 
issues, but has dismissed the plaintiff’s suit, 
in the main upon a finding that there was . 
never any valid wagf, or dedication of any 
of the property in suit to religious or charit- 
able purposes. The memorandum of appeal 
to this Court is a prolix and argumenta. 
tive dcoument; but in substance’ three 
points cnly are taken and have been argued 
before us: — 

(a) It is contended that the defendant 
is estopped from denying that there has 
been a valid wagf of the property in 
suit, 

(b) It is claimed that a valid wagf under 
Muhammadan Law was created by three 
specified documents, admittedly executed by 
Manulvi Habib-ul-lah Khan ; or in the alter- 
native by the first two of these documents : 
or again in the alternative by the third 
document, which is the Will of the said 
Habib-ul-lah Khan, 

(c) It is pleaded that, even if the Court 


- should repel the second of the above con- 
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tentions, in view of the law as laid down 
by sundry authoritative decisions prior to 
the passing of the Mussalmans Waqt Vali- 
dating Act (No. VI of 1913), jhe said 
Act is retrospective in its effect and that 
the arrangement effected by, the Will of 
the deceased Maulvi MHabib-ul-lah Khan 
amounts toa valid wagf under the provisions 
of this Statute. On behalf of the respond- 
. ent each of the above propositions is 
denied, and it is also sought to support 
the decision of the Court below on a plea 


decided by that Court against the defendant, ` 


namely, 


(d) that the suit as brought, ‘for the 


reliefs specified in the plaint, is one which ` 


a person claiming an interest in the alleged 
trust could only maintain under the pro- 
visions of section 92 of the Civil Proce- 
dure Code, so that the plaint ought to,have 
been rejected as it stood, on the ground that 
it contravenes the HANI of that section 
and was filed without the consent of the pres- 
scribed authority. 


Strictly speaking, the questions raised in 
the pleadings (a) and (d) above set forth „ 
are in their nature preliminary to the con- 
sideration of the appeal on its merits, as 
the questions raised in pleadings (b) and 
(c) could not arise if point’ (a) were decid- 
ed in favour of the appellant or point (à) 
in favour of the respondent, The case has, 
however, been fully argued out before us ; 
and L find it: practioally more sonvenisit 
. to proeeed at once to the consideration of 
the main questions raised by the. appeal. 


According to the plaint the wagf was 
created by a deed dated January 30th, 
1885, the other two deeds referred to in the 
plaintiff's pleadings being merely supple- 
mentary documents serving to supply 
-omissions in, and to < give directions 
required by, the actual deed of wagf. The 
plaintiff is no doubt entitled to ask that 


all three documents should be taken into. 


consideration, and even that they should 
be read together in connection with his 
contention that the defendant as mutwall: 
haf been acting in contravention of the 
conditions cf the trust; but there 
are two questions which he sannot be 
allowed to confuse. Hia case in the Court 
below was that Maulvi Habib-ul-lah Khan 
sreated the wagf in question in his life- 
y r 
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time ; he never set up a testamentary wagf 
intended to come into operation at the 
death of the testator. Had he done so, 
certain questions would have been raised 
as to which there has been no inquiry in 
the Court below; it has not been ascertain- 
ed what heirs Maulvi Habib-ul-lah Khan 
left him strviving at the moment of his 
death, or whether the said heirs gave their 
consent to the wagfso as to make it bind- 
ing in. respect of more than one-third of 
the property of the testator. In the eye 
of the Muhammadan Law a wagf is a 
transfer of property whereby the transferor 
or wagif divests himself of the ownership 
of the same in favour of .the Almighty: 
there is consequently a very wide differ- 
ence between setting up a transfer effected by 
Maulvi Habib-ul-lah_Khan on January 30tb, 
1885, and alleging a transfer by testament- 
ary bequest, which. took eot only on 
the death of the testator on April 3rd, 
1891. If the result of. the case turned 
upon it, which I do not think it does, I 
should entertain grave doubts as to whe- 
ther it was open ta this Court, in appeal, 
“to find that there had been no wagf by 
Maulvi Habib-ul-lah Khan in his ‘lifetime 
but a valid testamentary wagf taking effect 
from the date of his death. 
With regard to the principles of law 
applicable to the consideration of the three 
main documents in this case we were 


` referred to the usual standard authorities. 


by which the law on the subject was settled 
prior to the passing of Act No. VI of 
1913. I set them down here for conveniende 
of reference. 

Mahomed Ahsanulla Chowdhry v. Amarchand 
Kundu (1), Rasamaya Dhur Chowdhuri v. Abul 
Fata Mahomed Ishak (2), Abul Fata Mahomed 
Ishak v. Rasamaya Dhur Chowdhri (3), 
Mujib-un-nissa y. Abdur Rahim (4), Muhammad 
Munawar Ali v, Razia Bibi (5), Abdul 
Qafur v. Nizamuddin (6). > a. 


(1) 17 C. 498; ie A, 28; 5 Sar. P. C. J. 476; 8 Ind. 
Dec. (N. s.) 871 (P. G): 

(2) 18 0. 399; 9 Ind. Dec. (N. s.) 267. 

(3) 22C. 619; 22 L A. 76; 6Sar, P.O. J, 672; 11 
Ind. Dec. (N. s.) 412 (P. 0.). 

(4) 23 A. 233; 6 C. W. N. 177; 28 T. A. 15; 11 M. L. 
J. 58; 3 Bom, L. R. 1 114; 7 Sar. P. ©. J, 829 (P.O). 

(5) 27 A. 320; 9 C. W. N. 625; 2A. L. J. 618; 2 C, 


L. J. 179; 15 M. L. J. 261; 82 I. A. 86;8 Sar, P.O. J. 
788 (P. ve 
Dec. (Nn. ie ie. CO). 


+ 
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Another case of “considerable interest, 


which may also be referred to in con- 
nection with the question of the retrospes- 
tive effect of Act No. VI of 1913, is that 
of $ Ramanadan Chettiar vy. Vava Lewat 
Marakayar (7). So far as the case now 
before, us is concerned, I do not think I 
can state the effect of these decisions better 
than by quoting the words of a learned 
Judge of this Court in Mazhar Husain Khan 
v. Abdul Hadi Khan (8):— 

“A valid wagf is created if the owner 


of the property, the subject of the wagf,- 


divests himself- of it and appropriates it 
to charitable or religions purposes, . . 

In order to constitute a valid ar 
there .must be a substantial dedication of 
the property to religious or charitable mses 
at sometime or other. . . . . . There 
must be a substantial and not merely a 
colourable dedication of the property; the 
religions or charitable purpose should not 
be so unsubstantial or illusory as to give 
to the settlement merely a colour of piety, 


a + 


the real object being the aggrandigoment of 


the family.” 

Judged by these tests, the “dedication” 
said to be effected by -the deed of January 
80th, 1885, will not bear examination for 
‘a moment, There is no substantial and 
effective -alienation of the property ; .the 
transaction is “illusory” in the plainest 
sense of the word. The man who execut- 
ed that document had no intention what, 
ever of parting, in his own lifetime, with 
the effectivé ownership of any property 
whatsoever. Hoe makes a great parade of 
piety, learning and. liberality, but he is 
at the utmost pains to take away with 
ove hand all that he purports to give. 
with the otber.. He specifies no objects 
for the endowment, appoints himself mut- 
wallt for life, and quite explicitly cove- 
nants that “{’ shall’ during my lifetime 


spend the profits of the property at my. 


“own discretion.” This is .bad enough; but 
what absolutely clinches the matter is that 
‘the pious executant reserves to himself 
““exolusive power to transfer’ any of the 


(7) 39 Ind, Oas. 235; 44 I, A. 21; 40 M.116; 32 M 
L, J. 101; 15 A. L. J. 189; 5 L. W. 298; (1917) M. W. 
N. 180; 25 C. L. J. 224; 21 M. L, T 215; 21 0. W.N. 
621; 1 P, L. W, 394; 19 Bom. L, R. 401 (P, C.). 

-(8) 9 Ind, Cas. 158; 8 A. L. J. 162 atp. 171; 
400. i 


f 
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w 


property ostensibly dedicated. Thére is a 
vague 3uggestion that this will only be 
done “if I find that it causes loss in any 
way; but the learned Maulvi is too 
careful of his own interests to be satisfied 
even with this. He goes on to provide in 
express terms that he is to be at liberty 
to exercise this power of alienation at his 
own absolute discretion, “if for some other 
reason I find it advisable to do so,” Here 
again he makes a half-hearted attempt to 
keep up the attitude of the pious donor 
by stipulating. that he will “purchase 
another property in lieu of it and make it 
part of the property endowed;’ but even 
this limitation of bis aathority irks him, 
and he promptly adds that be may aleo, 
in the alternative, “spend the consideration 
for some pious purposes,” of the piety of 
which he is- himself of course the sole 
judge. A document so worded would not 
operate to transfer ownership in favour 
of any private individual, and why it 
should be supposed to’do so in favour 
of the Almighty I cannot imagine. The 
document is a sham from first to last; 
it creates no endowment and “dedicates” 
no property to any purpose whatsoever. 

The position is in no way improved by 
the deed of June 10th, 1889. By this 
time the Maulvi’s scheme for a family 
settlement had been a good deal upset by 
the death of his only surviving son. The 
orly possible successor he sould think of 
to the office of mutwallt which he had 
reserved to himself under the first deed 
was the son of his other son, the present 
defendant, at that time a mere child. He 
accordingly supplements the deed of January 


_ 380th, 1885, by nominating this defendant 


to succeed him as mutwallz, by putting him 
under the guardianship of the present 
plaintiff and by laying down certain rales 
for his guidance. He is careful to reiterate 
the fact that he himself retains full con. 
trol over the property for his own lifetime, 
under no obligation to doanything but 
spend the money on ‘proper objects”; but 
be-refers to his Will, which’ he was then 
engaged in drawing up, for a statement ' 


~ of the purposes on which the income of the 


endowed property is to be epent hereafter 
by the mutwalls who shall susseed 
him. He also takes occasion to lay down 
direstions as to iwhat is to become of the 


` 


kad 


` 


. increased,” 


“the energies of future mutwalizs 


~ 
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property when ‘no descendunt of mine, 
male .or female, is left.” I am quite 
clear that, if no wagf was crealed by the 
deed of 1885, none came into existence with 
the execution of this document on June lOth, 
1889. 

There -remains for consideration the Will 
of Maulvi Hahit-al-lah Khar, a portentous 
dooument, filling twenty-eight printed pages 
of our record, commenced by him on Jane 
Ist, 1829, and finally executed on Ostober 
99th, 1889. The document requires fo be 
sonsidered, as a whole. It does undoubtedly 
niake provision for purposes which may 
fairly be classified as religious or sharitnble; 
but in its essence it is a family settle- 


ment in perpetuity. The mind of the 
testator is glaringly apparent from the 
very outset. He is going to provide for 


his lineal descandants, in the male and 
female line, for ever, so long as one of 
them is left; he is careful to tie up the 
property against ell possibility of waste on 
their paré and to keepit ort of the reach of 
their creditors, What is more, he is going 
to provide them with a steadily increas- 
ing property. The present incomes of the 
estate which he thus ‘dedicates’ to their 
advancement he estimates af Rs. 20,000 
per annum, adding that with good manage- 

ment he believes that this “can be mush 
He limits the future mutwalli 
rigidly to a certain scale of expenditure; be 
reckons that after the thutwalld has drawn 
his own comfortable remuneration, paid 
all the ‘prescribed allowanses: to other 
members of the family, met all the house- 

hold expenses and all- the payments on 
account of charities or religious observances 
which he has laid down, “the expenses 
eannot exceed Rs. 10,000 or Rs. 11,000.” 
The handsome (and of course steadily in- 
creasing) surplus: is to be regularly invested 
by the mutwallt for the banefit of the- 
endowment.‘ The ingenious old gentleman 
has even hit upon a plan for stimulating 
in the 
matter. Whatever properties they acquire 
out of the annual surplus they may keep 
one fourth ofathe-income of the same to 
themselves, adding it to~ the prescribed 
. remuneration for their services. The re- 
maining three-fourths, however, of the income 
of the ‘newly acquired properties must go 
to’ swell the endowment by an ever ircreags- 
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ing series of fresh investments, In’ fact» 
if Manlvi Habib-ul-lah Khan can contrive 
it, this monstrous estate is ‘to go on 
growing indefinitely, snowball fashion, the 
prescribed expenditure on religious and 


. charitable objects bearing an ever decreasing 


proportion to the total income and the 
available surplus fur re- -investment inoreasing 
year by year, and the prosess is to continue 
so long as any descendant cf the testator, ` 
in the male or female line, survives. The 
possible sontingensy that the number of 
his lineal descendants might inorease until 


, Do adequate provision remained for their 


maintenanee in the ‘compulsory” and 
“optional” expenses prescribed by: the Will 
does not seem to have been fairly faved by 
the testator. The ‘one person who would 
be increasingly well off is the mutwalli for 
the time being, with bis remuueration of 
25 per sent. of the income of the: newly 
acquired properties. ‘The object of the 
entire scheme’is to create a perpetuity 
of the most poisonous kind, under which 
the endowment is to continue growing like 
some unwholesome excressense on the body 
politic, for the benefit of no one in 
particular except the mutwallz for the time 
being, but for the honor and glory of the 
testator and of his family, from amongst’ 
whose members the mutwallz is always to 
be chosen. In the argument before us the | 
parties were divided as to whether 
the total provision made for expenditure 
on objects which could, by any stretch of 
lauguage, be described as “religious, pious 
or charitable’, amounted to Rs, 1,476 or 


“to Rs, 2,674 per annum. The truth prob- 


ably lies between the two extremes; but ` 
the plaintiff’ has’ made up his total by 
including all the life annuities granted to 
old servants ofthe testator, such as any 
gentleman of position might reasonably 
and properly desire to make by his 
Will, I should not be disposéd to accept 
a terminable life annuity of this sort as 
representing expenditure on a “charitable” 
object, in the sense in which the word is 
used even in the Waqf Validiating Ast of ° 
1913. Many of the other items of ex- 
penditare claimed by the plaintiff as ofa 
“religious” or “charitable” nature amount 
to no more than the incurring of such 


‘expenses as any Muhammadan gentleman 


of position would expect to meet in cons 


a. - 


i. 
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nection with thé recurring festivals and’ 
observances of his religion. The one 


really substantial item is the anuonal ex- 


‘whether this school had 


1913, 
the Mubammadan community will protect 


penditure on the upkeep -of an Arabio 
School ; and I note that one of the oon- 
troverted points in the Court below was. 
l ; not beeu com- 
pulsorily closed for want of. pupils. In 
any case it seems clear to me that the 


expenditure prescribed in the Will for pur- . 


poses of a. religious and charitable nature 
was less than 10 per cent. of the testator’s 
estimate of the income of the endowed 
property, and that this percentage would 
necessarily be a continually’ decreasing one 
if the terms of the Will were sarried out. 
We were told in argument that this is 
just the kind of family settlement which 
we may expect under Act No. VI of 
I trhat that the common sense of 


them from the creation 


of many wagfs 


_ Sach as that purporting to be embodied 
_ in the document now in question; if not, 


f 


I can only say tbat the Statute will 
prova as injurious to the true interests 
of that commuaity as to those of the country 
at large. — 

In any case I feel no hesitation in holding 
that the Will of -Manulvi Habib-ul-lah Khan, 
considered apart from the provisions of 
Act No..VI of 1913; does ' not \ constitute’ 
a valid wagf. The dedication of property 
to religious or charitable purposes is 
unsubstantial and illusory.” .The real 
object of the testator is fully apparent 
from the terms of the dosument itself; it 
is _under a colour “of piety” to effect 
the aggrandisement of his family.” L 
think that even this object is clumsily 
and somewhat ineffectively carried out; 
unless the expression above quoted be 
enlarged so as to read, “the aggrandise- 
ment, of the family name,” but the question 
of the testator’s object requires- to be 
considered apart from the -question of the 
effectiveness of the methods by which he 


a pursped it, " . 


The evidence as to the subsequent con- 
duck of the parties doss not seem to me 
fo carry the case much further. When 
Maulvi Hahib-nl-lah Khan died the de- 
fendant was still a boy, apparently only 
about ten years of age. The plaintiff 
accordingly took , possession of the property. 


‘never 


under the Will. 
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believed to be imeluded in the wagf as’ 


.guardian on behalf of the minor defend: 


ant, treating the latter as having suc- 
ceeded to the mutwalliship. This record 
does not show what heirs of Habib-ul-lah 
Khan were in existence -whose interests 
were adversely affected. by this arrange- 
ment, what was the extent of that gen- 
tleman’s property which he did uot pur- 
port to include in the family settlement 
made by his Will, or what was done about 
this other property. So far as the evidence 
in this case goes, it would seem that the 
properties specified in list (b) appended to 
the plaint, which had devolved on Manulvi 
Habib-ul-lah Khan subsequently to the 
month of October 1889, were treated on the - 
same footing as the rest of the alleged trust 
property, though it has had to be conceded 
in this Court that these properties were 
made the subject-matter òf any 
wagf. Under the terms of the Will the 
plaintiff’s guardianship was to continue 
until the defendant attained the age of 
twenty-one; but the parties took if on 
themselves to terminate the arrangement 
about a year earlier by a “deed of July 
Slat, 1901. It is worth noticing that un- 
der the plaintiff's management the endowed 
property had’ been increased in ten years 
by acquisitions bringing in an additional 
income of Rs. 5,000 a year, Unier the 
terms of the Will the plaintiff was eutitled 
to one-fourth of this income; but he bar- 
gained with the defendant for the transfer 
to himself in proprietary right of certain 
landed property taken from ont of the 
new acquisitions. He accepted this trans- 
fer in ‘lieu of one-fourth of the income 
of the newly acquired properties and of 
another allowance to which he was entitled 
In this transaction both 
parties seem to have -arrogated to them. 
selves a freedom in the’ matter of dealing 


_ with the endowed properties not strictly 


consistent with the idea: of a wagf; yet 
they profess in general terms to bs acting 
under the dispositions effected by the Will 
of their common grandfather. I can see 
nothiog:in the conduct of the defendant 
in this connection by which he can be 


'said to have caused the plaintiff to alter ` 


his position to the disadvantage of the 
latter; there is, therefore, nothing to sups 
port the plea of estoppel.’ The defendant 


” 
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did. no doubt enter into the possession of 


the property ostensibly as mutwalli of a 


wagf; but neither can it be said that he 
at any time made any representation to 
“tho plaintiff on the subject in consequence 
_of. which‘ the latter changed his position 
to his own disadvantage, nor has either 
party consistently dealt with the property 
‘in suit as held under-the alleged trust. 
The plaintiff had to admit.that during 
his period of management he had incurred 
-expenses (for instance Rs. 10,000° on the 
wedding of the defendant) not warranted 
by the terms of their grandfather's Will, 
and the defendant has been raising money 
by hypothecation of portions .of the pro- 
perty in suit in a manner very difficult 
` to reconcile with any honest belief on his 
part that it had been made the subject 
cf a valid wagf, It has been proved 
moreover that the largest loan thus raised 


“was arranged with the help of .the plaint- 


_ iff, who signed the mortgage-deed as an 


attesting witness. 

On the first. two points set down for 
determination my findings are that there 
is no estoppel against the defendant, and 
that no valid wagf was created by any.of 
the deeds executed by Menulvi Habib-ul- 
lah Khan, whether considered singly or in 
combination. = 

I am also satisfied that no -wagf came 


. into existence with the passing of Act No, 


VI of 1913 in consequence of any retros- 
‘pective action on the part of that Statute. 
I have already pointed out that a wagf 
under the Muhammadan Law involves a 
transfer of the ownership of the property 
which is made the subjest-matter’ of the 
same; if the Legislature intended to give 
validity as transfers of property to an 
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unascertained number of past transactions: 


whioh had ro such 
when -they were executed, I should hava 
expested ib fo do so in very slear terms 
' and subject to various conditions and 
precautions. The utmost that can ba said 
about the terms of the Act as passed is 
that they involve some ambiguity; and I 
find no provision made for the rights of 
bona fide transferees for value, and no 
period laid down within which the docu- 
ments said to be thus validated must be 
propounded * or claims .on the same pre- 
‘ferred, In oxaminiog the Statuto itself 


effect at the time 


’ gush wagf” 


‘the 
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the point 
cr in 


I find nothing decisive on 
in the wording of the preamble, 
the 
vision as to the date from which the Act 
is to come into force. On the other kand 


the governing words seem to be “found at 


the commencement of seztion 3— "It shall 
be lawful”—and these om the face: of 
them imply a power to be exercised in 
future from the date of the passing of 
the Act, and repel the . suggestion of 
retrospective action. A difficulty | has been 
raised regarding the expression . “shall be 
deemed to be invalid” in section 4; but 
the Court below is certainly right in 
saying ‘that this entire section is con- 
trolled by the opening words, “no sùch 
wagf.”’ lt would be unfortunate 
Courts were driven to the conclusion that 
this one section of this short Act is re- 
trospestive, while the rest of -the Act 
is not. I_think this contingency can be 
avoided by interpreting the words no 
in section 4 as equivalent 
“no wagf hereafter oreated under the 
provisions of section 3.” I do 
that this is the only interpretation of 
which the words are capable; but it seems 


to 


to me a possible and a fairly reasonable , 


one, and it makes sense of the Act as a whole. 

Such authority as has hitherto-come into 
existence on the point is wholly against 
appellant. The queéstion has been 
touched upon in argument before the Privy 
Counsil in the last of the oases on the list 
given in an earlier part of this judgment 
(44 Indian Appeals, page 21) [Ramanadan 
Chetttar y Vava Levvat-Marakayar (7)]. It was 
the respondent in that.appeal who stood to 
win if Act No. VI of 1913 has retrospective 
effect and Counsel for the appellant 
‘pudiated this contention in advance. As 
it happened, the ` respondent had won a 


. case independently of the Validating Act, 


so the point was not pressed: but the 
words used by their Lordships in dispos- 


ing of the appeal do not suggest to my: 
mind that they would have looked favour» 


ably on the suggestion that the- ‘Act 
operated so as to validate -past trans- 
actions. In the following cases the point 
has - been considered and opinions have 
been expressed against the retrospective a0- 
tion of the Statute : ~— 

Rahimunnissa Bibi Shetkh 


Ve Manik 


faot that there is no express pro-. 


if the- 


not say 


TO” 


` 


A 


EN 
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Jan (£), Muhammad Bukth Majumdar v, 
ape Raja (10) and Amirbibi y. Azizabibi 
11 

In no one of these cases has the particular 
difficulty been dealt with which has been 
pressed upon us with regard to the wording 
of section 4 of the Act; and in the:second 
case the opinion expressed on the point 
now io issie is of the nature of an obiter 
dictum. At any rate no High Court has 
yet ventured to interpret the Act in the sense 
desired by the present appellant. 


There remains only the contention raised 
by the respondent as. to the bearing on 
‘this suit of section 92 of the Code of Civil 
Procedure and this it is not necessary for 

me to determine now in order to dispose 
of the appeal. I desire, however, to say 
a few words on the point. Some of the 
arguments addressed to us on behalf of 
the appellant overlooked the fact that there 
‘has béen a substantial change in the law 
since the passing of the present Code of 
Civil Procedure, Ast V of.1908. U 
the corresponding section £39 of the former 
Code there was a certain conflict-of authority 
on the question whether the section had 
any restrictive effect in respect of any right 
of suit which might exist independently of 
its provisions. The addition of clause (2) 
to section 92. of Act No. V of,1908- makes 
it clear that the section is mandatory. A suit 


claiming any of the reliefs spesified must. 


be brought under and in conformity with 
its provisions, or not at all. If the plaintiff 
sets up a trast, “oreated for publie pur- 
poses of a charitable or religious nature,” 
and claims “as a person having an interest 
in the trust” any of the reliefs specified in 
the section, he must do so in accordance 
with its terms, One of the objests of the 
section is that the jurisdiction of our Courts 
shall not be invoked to control and supervise 
the admimistration of publies trusts, unless 
and until a responsible offiser of Government 


has satisfied himself that the matter ia one 


which calls for interference inthe public 
interests. In the present suit the main 
reliefs sought are those spesified in clauses 
. (ay and (b) of section 92 (1), Civil Procedure 
Code; the additional relief sought by way 


(9) 27 Ind. Cas. 96;19 C. W. N. 76. 
(10) 32 Ind. Cas. 7017 .48 C. 158; 19 C. W. N. 967. 
(11) 26 Ind. Cas. 906; 16 Bom. L. R, 977; 39-B, 563, 
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of declaration is prohably not maintainable 
at all withont a prayer for consequential 


relief, and is in any ease the same relief 


in gubstance as is. specified „in clause (e), 
besides being included in clause (4) of the 
sub section. The present plaintiff, 
therefore, could only get round the prohibi- 
tion laid down in seation 92 (2) aforesaid 
by sontending that the religions and charit- 
able purposes of the wagf whioh he desires 
to set up are not pablic purposes” within 
the meaning—of the section. Au ultimate 
dedication of property for the benefit of 
the poor would, I take it, sertainly be a 
“publio” purpose. Under the Mussalman 
Wakf Validating Act (No. VI of 1913) the 
Muhammadan community has obtained: legis- 
lative recognition of the claim that, under 
the religious law binding upon a An da 
of that community, he is entitled to settle 
property in perpetuity on his 
children or’ descendants,” provided only he 
keeps up at- least the pretence that some 
purpose of a public” nature is served by 
the endowment. I can only ask whether 


Muhammadan lawyers generally would ba’ 


prepared, now that Act No. VI of 1913 
ison the Statute book, to turn round and 
say that in a AE wagf” under the 
said Act the ultimate dedication of the 
property to public purposes is after all 
such a mere pretence that trusts or endow- 
ments of this nature are not subject to the 
provisions of section 92 of the Code of Civil 
Procedure. 

Having said this much, I think it fair 
to add, with reference to the facts of this 
particular case, that I am far from hold- 
ing that a suit by the present plaintiff to 
recover the arrears of the allowance reserved 
to him under his grandfather’s Will, and 


not bargained away by him in the deed 


vf Jaly 3ist, 190], would not be maintain- 


able. On the facts at present before us 
I think the defendant would find it 
hard to resist such a suit, If he has 


taken this property, or any of it, under the 
terms of his grandfather’s Will, he would 
seem to have taken it subject to a trust 
in favour of various persons, including the 
present plaintiff and the liability could be 
enforced upon a suit properly framed. 

“The present suit has, in my opinion, 
been rightly dismissed by the learned 
Subordinate Judge, and I would dismiss this 


te 


J 


‘family, .. 


/ 
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appeal with 
higher scale. 
< WALSH, J.—I entirely agree. I very much 
doubt whether the plaintiff sould have 
maintained this suit in its present form in 
any case, but the main contention that 
there was any genuine religious dedication 
at’ all has completely broken down. No 
donbt there are private trusts in the Will 
the breach of whioh might form the ground 
for a claim for relief, but this is not the 
plaintiff's case. Taking the view we do the 
retrospective operation of the Act of 1913 
does not arise for decision, but after hearing 
the point fully argued I agree with my 
brother’s opinion about if. 


gosts, including fees on the 


Appeal dismissed, 


oad 
band 


PUNJAB CHIEF COURT. 
SEGOND Civic APPEAL No. 1596 or 1917. 
Marsh 2, 1918. 

Present:—Mr. Justice Shah Din, 
RAM PEARA-—Ptalntiv¥—APPELLANT 
versus 
RUP LAL AND orHers— DEFENDANTS — 

RESPONDENTS, . = 
- Qiril Procedure Code (Act V of 1908), O. KLI, +. 1 


—Appeal, presentation of—Decree of lower Appellate 
Court, copy of, not containing grounds of appeal ‘to 


that Couri, whether proper copy~Limitation Act (IK 


of 1808), Sch. I, Art. 1O—Pre-emption suit — Possession 
taken by vendee, prior to sale—Limitation, commence- 
ment of, ej 

Along with his memorandum of appeal to the 
Chief Court appellant filed a copy of the lower 
Appellate Court’s decree which did not contain the 
grounds of appeal to that Court: 

Held, that the copy filed by the appellant was 


a proper copy of the decree within the meaning of 


Order XLI, rule J, of the Civil Procedure Code and 
that the appeal to the Chief Court had been properly 


' 


‘presented, [p. 102, col. 2,] 


Under Article 10 of the First Schedule to the 


Limitation Act the time from which the period. 
of limitation begins to ran against the pre-emptor . 


is the date on which the purchaser takes, under the 
sale sought to be impeached, physical possession of 
the whole of the property sold. [p. 103, col. 1.] 
Where, however, under an arrangement with the 
vendor the vendee takes possession of the property 
which he intends to purchase before the actual 
sale of the property to him, the possession cannot 
be held to be under the sale, and mustin law, for 
the purpose of applying Article 10 of Schedule I 
of the Limitation Act, he referred to the subsequent 
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(Tors 


N 
date on which the sale actually ‘takes place, and 
it is from this subsequent date of the actual sale 
that the.period of limitation prescribed by the said 
eae begins to run against the pre-emptor. [p. 103 
col, 2. i - s 


Second appeal from the desrre of the 
District Judge, Rawalpindi, dated the 16th 
December 1916. ih; 

Mr, Govind Das, for the Appellant. 

Mr, Bhagat Ram Puri, for the Respondents. 

JUDGMENT.—A preliminary objection 
has been urged by Counsel for the respond- 
ents to the effect that the appeal is 
barred by time. The contention is that 
the copy of tke decree of the District 
Judge, which was filed along with the memo- 
randum of appeal in this: Court, did- not 
contain the grounds of appeal filed by the 
plaintiff in the District Judge’s Court and, 
therefore, could not be treated. as a scopy . 
of a valid decree. ‘On the 5th May 1917 
the appellant was directed by the Chief 
Ccurt office to file a copy of the grounds 
of appeat and the reqtisite copy was not 


filed until the 2nd June 1917. It is 


contended that a proper copy of the 
decree of the District Judge should be 
considered as being filed on the last mene 


_tioned date and not before, and that such 


being the case the appeal is barred by 
time. I am clearly of opinion that the 
copy of the decree, which -was filed by 
the appellant along with his memorandum 
of appeal, wasa proper.cepy cf a perfectly 
valid decree of the District Judgo, although 
is did not contain the grcunds of appeal, 
and that tke appellart had duly complied 
with Order XLI, rule J, Civil Procedure: 
Oode. Tte preliminary objection ie, therefore, 
overruled. 

The sole question for desision in this 
appeal is whether the suit for pre-emption, 
which was brought by the plaintiff-appellant 
against the defendants-respondents for posses- 
sion of È kanals 17 marlas of the land in 
dispute, ‘was barred by limitation or not 
under Article 10 of the First Schedule to 
the Indian Limitation Act, which admittedly 
governs the case. After hearing Counsel 
on both sides and referring: to the tegis- 
tered sale deed, dated the 2lst December . 
1914, and to the oral evidence on the . 


‘record, Lam of opinion that the above ques- 


tion must be answered in the negative. 
It is not . disputed that the land in snit 
was sold by the vendor to the vendees 


14 
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by a registered sale-deed,-dated the 2lst in the“ lower Court, that the proprietary 


' Desember 1914; and it is also conceded rights in the land in dispute did not pass 


that if the - period of one year prescribed from the vendor to the vendees until the 
by Article 10 of the Limitation Actafore- said sale deed was duly executed and re- 
said began to run from the date ofthe gistered, and, therefore. the vendees could 
sale-deed the plaintiff's suit would be not take, under the sale sought to be impeached, 
within time, as it was instituted on the physical possession of the property sold 
20th December 1915. But what is con-~ before the date of the said sale deed. The 
tended on behalf of the vendees is that finding of the lower Courts that one of 
they had taken actual physical possession the vendees, Pandit Dina Nath Bali, took 
of the land in dispute through one of them, astndl physical possession of the land on 
Pandit Dina Nath Bali, on the 26th the 26th October 1914 must be accepted as 
October 1914, 2. e, about two months be- final in this second appeal; but accepting 
fore the saleedeed was -formally executed. it as final, it deos not follow thatthe view 
and registered; and that, therefore, the period of the law of limitation taken by the lower 
of limitation must be considered to have Courts is correct. The taking of possession 
begun to run against the pre-emptor from by one of the vendees on the 26th Octo- 
the 26th October 1914, and not from the date ber1914 was certainly not taking of pos- 
of the sale, and his suit which was. not session under the sale which the pre-emptor 
-brought until the 20th December 1915 was seeks to set aside, for admittedly the sale 
barred by limitation. Both the Courts had not taken place on that date. The sale 
below have accepted this argument assofind took place on the 21st Desember 1914, and 
and have thrown ont the plaintiff's claim as the prior possession of one of the vendees on 
barred under Article 10 of the Indian Limi- the 26th Ostobar 1914 must in law be referred 
tation Act. for the purposes of applying the provisiors 
The plaintiff has preferred a second of Article 10 of the Indian Limitation Act 
appeal to this Court; and after hearing to the subsequent dale on. which the sale 
arguments, 1 am-of. opinion that the view actually took place; and clearly it is from 
Taken by the Courts below is clearly errone- this subsequent date of the actual sale that 
ous. Under Article 10 of the First Sehe- the period of limitation presoribed by the 
dula to the Limitation Act the time from said Article 10 begins to run against the 
which; the period of limitation begins to , pre-eemptor. The construction placed by 
rin against the pre-emptor ia the date the District Judge on Artisle 10 is noh 
on whioh ‘the purchaser takes. under tke only inconsistent with the plain grammatical 
sale sought to be impeached, phy Seal posses- meaning of the words of the Artisle, 
sion of the whole of the property sold. but would, if adopted, lead to anomalous 
. . « The ,orucial‘point fcr decision consequences. 
in the present case, therefore, is this: When For the reasons given, 1 hold that the 
did the vendees.take, under the sale sougnt tobe plaintiff's suit for pre-emption is within 
impeached, physical possession of the whole of time; and I sccordingly accept this appeal, 
the property sold? Was sush possession set aside the judgment and decree of tha 
taken on the 2sth October 1914, z.¢., about District Judge and remand the oase for 
two months before the sale, Wa AA by desision on the merits. The stamp on 
the registered deed, dated the 21st December the memorandum of appeal will be re- 
1914, actually took palce; or should itbe ‘funded and other costs will be costs inthe 
Eee = law to have been taken afier gause, 
the said sale, the delivery of possession | 
on the 26th October being treated as a ee SR ae F 
convenient arrangement entered into, be- , PEE 
tween the parties in anticipation of the 
intended sale? The matter admits hardly 
of any doubt, for it is clear beyond ques- ~ 
tion, both from the terms of the registered 
sale-deed, dated the 2lst December 1914, 
and from the statement made by the vendor 
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MANIKKATH AMMINI AMMAL V. NANIKKATH PADMANABHA MENON, 


MADRAS HIGH COURT. 
Seconp Crvin Appear No. 2065 or 1915. 
April 27, 1917. 
Present:— Mr. Justice Seshagiri Aiyar and 
Mr. Justise Bakewell. 
MANIKKATH AMMINI AMMAL anp 
OTHERS— P LAINTIFF3— Å PPELLANTS 
versus” 


NANIKKATH PADMANABHA MENON 


AND OTHERS — DEFENDANTS— RESPONDENTS, 

Malabar Law—Maintenance, claim for, against 
tarwad, nature of—Malabar Marriage Act(IV of 1896), 
ss, 17, 18, scope of —Registration of marriage, effect of 
—Olaim against tarwad, whether forfeited. 

The right of a member of a Malabar tarwad for 
maintenance oran allowance is an incident of co- 
proprietorship in the property of the farwad and 
that right cannot be denied unless, circumstances 
show that the tarwad is not in a position to give a 
separate allowance. [p. 104, col. 2; p. 105, col. 1.) 

Sections 17 and 18 of the Malabar Marriage Aot 
wére not intended to deprive a member of a tarwad 
of his or her rights in the tarwad.- The registration 
of the marriage ofa female member of, a tarwad, 
therefore, under the Act does not cause a forfeiture 
of her rights and cast the duty of maintaining her 
and her children on her husband. [p. 105, col. 1.) 

Section 18 of the Act only provides for personal 
guardianship and leaves the guardianship of pro- 
perty untouched. {p. 105, col. 2.) 

Second appeal against the decree of the 
Court of the Temporary Subordinate Judge, 


Palaghat at Calicut, in Appeal Suit No. 


lina 


£49 of 1914, preferred against the decreas of 


the Court of the District Munsif, Palaghat, 
in Original Suit No. 344 of 1913. j 

Mr.J L. Rosario, for tke Appellants, . 

Mr. 0. V. Ananthakrishna Aiyar, for the 
Respondents, 

` JUDGMENT.—The snuit is bya female 
member of a Tarwad and her ohildren for 
maintenance against the Tarwad: the defence 
is that as the Ist plaintiff's marriage 
has been registered under Act IV of 1896, 
she and her shildren should entirely look 
to the husband of the Ist plaintiff for 
maintenance, and not to the Tarwad. The 
question is said to be one of first i impres- 
sion; the carnai Vakils on both sides have 
addressed to us .very full arguments on 
the question. In our opinion the view of the 
lower Appellate Court is wrong. => 

At the outset it might be mentioned 
that the expression “maintenance” is loosely 
applied to this class of cases. Theallow- 
ance claimed by an Anandravan of a 
Malabar Tarwad or by a junior member 
of a joirt Hindu family is not asa de. 
pendent „upon the owner of the property, 


but as one who in his own right is enti- 
tled to participate in the income. The 
Common Law in both cases haying vetsed 


the management in the senior membér, the - 
claim for separate allowance is an indicia _ . 


of proprietorship and not founded upon 
moral or guas legal obligations or on in- 
ability to maintain himself or herself, 
The authorities to which Mr. Rosario 
drew our attention have established this 
position with practical unanimity. In 
oo Teyan Nair v. Putanvitil Ragavan 

Nair (1) it was held that the possession of 
‘separate property should not be taken 
into account in considering whether a mem- 
ber of the Tarwad was entitled to separate 
allowance. This deoision proceeded on the 
theory that each member has a right to 
a share in this income. Hkanat Thayu 
Kunji “Ama v. Hkanat Shungunni Valia 
Kymal (2) has to some ‘extent qualified 
the above decision by pointing ont that 
where the Tarwad has not sufficient income 
to maintain all the members decently, 
the fact that one of them has other means 
of livelihood would be a factor that can 
be taken into account. Here again the 
right to claim the allowance even where, 
there are, other means seems to have 
been accepted. In Achu,an Nair~v. Kun- 
junni Nair (3) it was distinctly’ stated 
that. the right to an allowance should be 
based on the right of co-ownership of pro- 
perty. .Maravadi v. -Pamakkar (4) accepts 
this principle as well founded. In Naku 
Amma vv.” Ragava Menon (5) it was held 
that a member of a Tavazhi was entitled 
to sue the Tavazhi for an allowance even 


— 


though he was being maintained by the - 


main Tarwad. This is another illustration 
of the principle of sco ownership. This 
latter decision was affirmed by the Fall 
Bench in Chakkara Kannan vy. Kunhi Pokker 
(6). Thus ib is olear that the right of 
a member of a Tarwad foran allowance 
is an incident of oo proprietorship in the 
property of the Tarwad and that 


M, 171; 1 Ind. Deo..(N. s.) 954. 
M. ; 2 Ind. Dee, (N. s.) 50. 
3 M. L d. 499. 
4 Ind. Gas. 383; 36 M. 233; Lt ne L. T. 112; 
, J. 309; (1912) M. W. N. 109. 
(5) 18 Tnd. Cas. 1; 33 M. 79. 
(6) 30 Ind. Oas. 755; 39 M. 317; 29 M. L. J. 481; 18 
M. L. T. 255; (1915) M. W. N. 749 (F. B.), 
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quently that right sould not-be denied 
unless cireumstances show that the Tarwad is 
not in a position to give a separate allowance. 

In this appeal the questions whether 
` the plaintiffs were justified in living away 
from the Tarwad house, whether -there are 
circumstances which would justify the 
allotment of an allowance when they do not 
choose to live with the other members 


. and whether the claim for arrears is sns-. - 
Those — 


tainable have not been gone into. 
. questions will have _ to be dealt with by the 
lower Appellate Court. ng 
Mr, Ananthakrishna Aiyar mainly relied 
upon sections 17 and 18 of Act TV of 1896, 
The learned Vakil argued that. the term 
“maintenance” suggested that it is’ a subsist- 
ence allowance and that if that subsist- 
` ence is given by another who is bound 
by law to provide it, the Tarwad is absoly- 
ed, from liability. This argument ignores 
the weight of «the consideration we: have 
set out, namely, that the claim by a Tarwad 
membei is‘ of the character of proprietary 
right to a share in the income. It is true, as 


pointed out by the learned Vakil, that clause . 


(2) of section 17 only leaves unaffected the 
‘gustomary right, if any, against’ the Tarwad 
but the right secured by clause (1) is a 
personal right, a right, given by the Statute 
against persons who comply with certain 
formalities. Such a right annot take away 
“ the right of property. 

Section 18 was relied on as showing 
that the father or the husband is alone 
entitled to maintain the children of the 
wife. That saction introduces an excep- 
ticn to the general rule that the natural 
guardian of an Anandravan is the Karnayan. 
_ The Legislature has recognised that the 
welfare of the minor wife or the minor 
children would be safer in the hands of 
those who are more nearly connected by 
blood than the Karnsvan. It has at the 
same time imposed a limitation upon the 
husband or the father by enacting it as 
@ condition precedent to guardianship that 
they should manifest their ‘interest in the 
‘welfare of the minor by making some 
sacrifice. This section only provides for 
personal guardianship and leaves property 
gnardinanship untouched. > ` 
“We donot think these provisions were 
intended to deprive a membar of a Tar- 
wad‘of his or her rights in the Tarwad, __:; 
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For these reasons we .must reverse the 
decres of the lower Appellate Court 
and remand the appeal ‘for disposal on the 
merits. ; 

Costs will abide the result. 


M. GP. 


= 


Appeal allowed; Case remanded, 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 


MISCELLANEOUS APPLICATION No. 196 or 1918, 


July 22, 1918, 

Present:—Mr. Lindsay, J. C, 
ASKARAN BAID—DEFENDANT—ÅPPLICANT 
VETSUS 
BHOLA NATH AND ANOTBER-— PLAINTIFES— | 


Opposite Parry. 

Civil, Procedure Code (Act V of 1908), s 22— 
Transfer of case—Application for transfer by defendant 
objecting to jurisdiction of Court, maintainability of 
——Inconvenience of defendant’s witnesses, whether 
ground for transfer—Plaintif?s choice of forum, inter- 
ference with. 

A defendantin a snit, who takes objection to the 
jurisdiction of the Court in which the suit has been 
cannot maintain an application for 
its transfer to another Court under section 22 


. of the Civil Procedure Code. [p. 106, col. 2.] 


A plaintiff's right to choose his own forum cannot 
be taken away from himexcept for very cogent 
reasons. [p. 106, col. 2.] 

The fact that a defendant’s witnesses would be 
very much inconvenienced if the suit continues in 
the Court chosen by the plaintiff as his forum is 
not a sufficient ground for taking action under 
section 22 of the Civil Procedure Code.[p. 106, col. 2.] 


Mr. Mumtaz Husain, for the Applicant. 

Babu Bisheshwar Nath Srivastava, for the 
Opposite Party. 

JUDGMENT.—This is an appligation 
under sections 22 and 23 of the Code of 
Civil’ Procedure. The applicant Askaran 


Baid is the defendant in. a suit which has 


been instituted by the opposite party Bhola 
Nath and Murli Dhar in the Court of the 
Subordinate Judge of Lucknow. After the 
institution of the latter suit the applicant 
filed a suit in the High Court at Caloutta, 
and now he desires to have the snit which ig 
pending in the Lucknow Court transferred to 
Calcutta under the provisions of section 22- 
of the Code. The grounds upon which the 


i 
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application is made are that in view of 
the relation between the’ parties and in 
view of the scopa of the snit which has 
been brought by the applicant in Calcutta 
ib is not desirable that the trial of the 


Lucknow suit should continue, inasmuch as ` 


the matters involved in the Calcutte suit 
comprise the single matter which is in dispute 
in the suit pending at Lucknow. 

The plaintiffs in. tha Lucknow suit are 
two persons Bhola Nath and Murli, Dhar, 
who describe themselves as being the 
proprietors of a firm carrying on business 
under the name of Balgobind-Bhola Nath 
“and the transaction to which the suit relates, 
is a single transaction regarding a quantity 
of aloth- which it is said the plaintiff firm 
entrusted tothe present applicant for sale on 
commission in Calcutta. The suit in Calouita 
has been filed by the applicant Askaran Baid 
against these same persons Murli Dhar and 
Bhola Nath, who are described as carrying on 
business under two names, namely, Badri 
Das-Prag Das and Balgobind-Bhola Nath. 
It has been stated before me by the learned 
Connsel who opposes this application that 
these two firms are distinct and carry 
on. different businesses; although it is the 
fact that Murli Dhar, one of the persons 
named, is @ partner in both the firma. 
For the applicant it is stated that Murli 
Dhar has been oarrying on business with 
Askaran Baid for a number of years 
and that there is an account between the 
parties for the settlement of which‘ the 
suit in Calentta has keen filed, and as 
already, mentioned, the applicants: cate is 
that the account between the parties relates 
to dealings extending over a number of 
years including the particular transaction 
which is the subject-matter of the dispute in 
the Lucknow suit, 

It ‘is clear from ,the ‘pleadings of the 
„parties in both tbe suits that they are 

at issūe regarding a number of facts, 
. ne point to be noticed is that the applicant 
Askaran Baid` has put in his written 
statement in reply to tke plaint filed in 
the Court at Lucknow. One of the pleas 
which ‘he has, raised is that the Lusoknow 
Court bas no jurisdiction to entertain the 
suit, Jt bas been urged before me by the 
Jearned Counsel for the opposite party 
that in view of this plea the applicant 
ig not competent to maintain the present 


CASES, - ; 


“instituted in 


(1916 
applisation for a transfer of the Lusknow 
suit to Calcutta: and as an „authority for 


this argument I am referred to a judg- 
ment of a Judge of the Allahabad High 


Court reported as Punna Ohandra Múkerji . 


v. Dhone Kristo Biswas (1). The correct- 
ness of ,that judgment has been contested 
before me by the learned Advocate for 
the applicant, but I am not prepared to 
accept his argument. It appears to me 
that on a proper construction of section 
22 an order for transfer can only- be 
made in respect of a Buit which may be 
any one of two or more 
Courts. If the defendant’s case is that 
the suit is not one of this description 
because it has been: brought: in a Court 
which has no jurisdiction at all, it seems 
to me that he. ought not to be ‘allowed 
to maintain any application under section 
22. Apart from the law on the question, 
I am not satisfied .that any sufficient 
ground has been made out which would 
justify the transfer of- this case, even if 
a. transfer were possible, The main argu- 
ment before me is that most of the wit- 
nesses who san depose regarding\ the 
matters in issus between the parties are 
people who live and earry on their busi- 
ness in Caloutta and the inconvenience of 
bringing these people before the Court at 
Lucknow is sppealed to. As-pointed out, 
however, by the other side, the personal 


attendance cf witnesses from Calcutta can- | 
in the Luezsnow Court | 


not be enforced 
and such evidence as may be required 
from Caleutta can be laken on commission. 
In any sase an: application of this kind 
cannot be dealt with from the point of 
view of the convenience of the defendant's 
witnesses. The plaintiff admittedly has 
the choice of forum and his right to choose 
cannot be taken away from him except 
upon very cogent grounds. The law on 


“the subject has been . laid down in a 


ruling of the Bombay Court to be found 
in Geffert v. Ruckchand Mohla €2). In that 
ease arguments in favour of a transfer were 
put forward similar to those which have 
been advanced before me and were re- 
pelled on the ground that no good cause 
was shown for depriving the plaintiff of 


A mn 

(1) 24 Ind. Cas 318: 12 A. L. J. 886. a 

(2) 18 B. 178; 13 Ind. Jur. 808; 7 Ind. Deo. (N. 8.) 
119, 
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. his right -to file his suit 


7 


wn 


i proper execution of the decree. 
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in Bombay. I 
am satisfied that there is no suffisient 
ground upon which any order for trans- 
fer-can be made in this odse and [I dis- 
miss the application with costs.’ 

‘Application dismissed, 





` 


, PATNA HIGH COURT. 
First Civin Appeat No, 192 or 1914, 

: Desember 19, 1917, ae 
Present:—Sir Dawson Miller, KT., Chief 
Justice, and Mr, Justica Chapman. 
KULADA PRASAD TEWARI AND OTHERS 
== DaFSHDARTS Nos, 9 Tv 26 — APPELLANTS 
versus 
SADHU CHARAN TEWARI AND oraers— 
PLAINTIFFS AND THE REMAINING DEFENDANIS 


— RESPONDENTS. r 

Civil Procedure Code (Act V of 19087, s. 151— 
Execution of decree of' High Court at variance with 
purport of decree—Inherent said of High Court to 
interfere, 

Where it is brought to tho notice of the” High 
Court that a decree passed by it is being executed 
in a manner manifestly at “variance with the 
purport and intention of that-decree, the High 
Qourt, under its inherent powers of supervision 
whieh are expressly saved by-section 151 of the 
Civil Procedure Code, can take such action for the 
ends of justice as may’ be necessary to enforce the 
[p. 108, col. 2.]4 


Appeal froma demikian of the Subordinate 
Judge, Manbbum, dated the Sth April 1914, 

Mr. Atul Krishna Roy, for the Appel- 
lants. 

Mr. dour Chandra Pal, forthe Responda 
ents, 

JUDGMENT. 

MiLLER, O. J.— This is an appeal from an 
order of the Subordinate Judge of Manbhum, 
in whioh he gave certain directions to the 
Commissioner as to the manner in which 
he should proceed in carrying out a decree 
of the High Court at Calcutta ina parti- 
tion suit. The- plaintiffs were the descend-: 
ants of one of four brothers who were 
originally co-sharers of a rent-free estate 
known as Mauza Kasmar, Pargana Barabhum. 
The defendants were the descendants of 
the other three brothers and those claiming 
through them. In 1910 the plaintiffs 
instituted -a guit for partition before the 


had 


N 


Subordinate Judge of Manbhum. Of the 
other three branches of the family only one, 
viz. defendants Nos. 9 to 26, offered any serious 
opposition to the suit. They contended that 
a partition had taken place between the 
predecessors of the four different groups 
some €0 years earlier, when the whole 
of the kasil and certain other plots had 
been partitioned and that the parties were 
now in separate and exclusive possession; and 
further that they (defendants Nos. 9 to 26) 
had‘ for many years spent money and 
labour in reclaiming parts of tbe waste 
land and in making new cultivable lands 
and had acquired a title thereto by posses- 
sion and the plaintiffs’ title~ thereto wag 
barred by limitation. The learned Subor- 
dinate Judge decided the snitin favour of 
the plaintiffs. He found that no earlier 
partition had taken place and that exolu- 
sive possession of the joint lands did not 
bar the rights of the oo-sharers, and ordered 
a partition accordingly of the whole Mauza 
except the Kasmar Bandh and Balladhibash 
lands and gave certain instructions to be 
followed by the Commissioner in carrying out 
the partition. The effect of these instructions, 
broadly speaking, was that the parties found 
iù possession of bandhs and -tanks and 
lands brought under cultivation by 
their own labour and at their own er- 
pense should be retained in possession of the 
same, but that they sould not retain possessicn 
of gkora and danga lards if the total area in 
their’pertessicn wasin excess of the amount 
they were entitled to as their share in 
the partition. He further directed that the 
partition should be based on the map and 
Khatians of the Survey and Settlement -De- 
partment except where proved to be in- 
correct. 

On appeal by defendants Nos, 9 to 26 to the 
Caleatta High Court, that Court varied'the 
lower Conrt’s desisi¢én by finding that a 
partition had taken place between the four 
branches in equal shares some 60 years earlier 
of the cultivable lands, but that it was im- 
possible on the evidence to determine the 
precise lands in respect of which the partition 
took place. “The Court also found that parts 
of the waste lands formerly left joint 
had been reclaimed and brought under 
cultivation by the different branches 
of the family, which accounted for the 
fact that defendants Nos. 9 to 26 had ap- 


> 


_tion of 


danga lands as against the plaintiffs. 
- judgment then proceeded as follows; — One, 


render the .exsess.” 
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parently brought under their control and 
cultivation more than the share which 
sould be allotted to them upon a parti- 
-the entire village. The High 
Court agreed with the Subordinate Judge 
that possession in. such circumstances did 
not give them a good title to ghora and 
„The 


direstion, bowever, must be given in modifica- 
tion of the decree of the Subordinate 
Judge. He has rightly beld that each 
of the parties should be retained in 
possession of the lands upon whish they 
have spent capital and labour, 
however, as the appellants are concerned, 
it must be . ascertained in the first in- 
stance whether they are really in occupa- 
tion of more lands 
be entitled to oacupy on a partition, 
We, therefore, direct the Subordinate Judge 
to appoint a Commissioner to make a 
survey of all the phora lands of the village 
and to ascertain the area thereof. The 
appellants would ba entitled to one-fourth 
share of the .total area, If the area 
thus determined falls .short of the area 
now in their possession they must sur- 
Then followed direé- 
tions that any excess to be surrendered 
should be the land last occupied, as to 
which evidence was to be taken and 
that rather -than divide «a compact 
block, the Subordinate Jndge should ad- 
just the matter by the payment of 
owelty money. This direction applied only 


- to ghora and danga lands and no party was to 


. But 


1 


be deprived: of cultivated lands already in 
their possession. 


When the High Court’s decree came to 
the Commissioner for execution, a dispute 
aroge a8 to how it should be carried out 
and he applied to the Snbordinate Judge 
for instructions. An order was then made 
by the Subordinate Judge purporting to 
solve the doubt which had arisen as to 
whether the ghora and danga lands ordered 
to be surveyed by the High Court’s decree 
meant those lands only which were not now 
in occupation or those lands as they 
originally “existed before the partition, 
and. he came to the conolusion that 
the latter ` interpretation owas correct, 
-as there might be a 


In‘ so far, 


than they would ’ 


difficulty | 


in distinguishing those lands now, he 
thought the simplest method would be to as.» 
certain first the total area of the village and 
then the total area in possession of defend- 
ants Nos. 9 to 26; and gave direstions to this 
effect. From this order the defendants Nos. 9 
to 26 appealed to this Court. A pre. 
liminary objection was taken by thea 
plaintiffs that no appeal would lie from 
such an order and strictly speaking, this 
objection is probably well founded, but 
speaking for myself, it seems to me that 
if it should be brought to the ‘notice. of 
the High Court that its desree 
executed in a manner manifestly at 
variance with the purport and intention 
of that decree—and for this purpose the 
decree ,must be regarded as a 
this Court which has succeeded to the 
jurisdistion of the High Court at Calcutta 
in this province—then I think that the 
High .Court under its inherent powers of 


supervision, which -are expressly saved by- 


section 151 of the Code of Civil Pro- 
cedure, may in a oase of this sort take 
such action for the ends of justice as 
may be necessary to enforce the proper 
execution of the decree. We, therefore, 
decided to examine the order of the Sub- 
ordinate Judge and the decree of the High 
Court in order to satisfy ourselves on the 
point, -After reading the High Court’s 
judgment and deoree it is quite manifest 
that whatever the exact meaning 
direstion to survey the ghord lands, the 
whole judgment is based upon the assump- 
tion that the appellants do not occupy 
cultivated lands in excess of one-fourth 
of the area of the whole village and that 
the remaining landa in possession of the 
appellants are ghora and danga lands. 
Upon this assumption the Court directed 
the Commissioner to ascertain first whether 
the whole of the lands occupied by the 
appellants including ghora and danga lands 
exceeded a fourth share of the whole 


village. Then there is a direction to survey 
all the ghora lands which FI take to 
include danga lands as vwell,and this 


would involve lands of this description 
in the appellants’ control and possession. 
A point was raised in the memorandum of 
appeal that this survey was intended only 
to comprise ghora -and danga lands as 
now existing, exclusive of lands originally 


r 


is being ` 


decree of © 


of tha 


Lah 
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, of this description but. now brought under 


The judgment is -not very 
clear on this point. Jt was conceded, 
however, by the appellants that. it was 
intended that the whole of the ghora and 
danga lands, as existing at the time of 


. cultivation. 


the previous partition, should be surveyed., 


It may not, however, be necessary to 
have 8 complete survey of these lands if 
the partition can be effested without this. 
One matter, however, -is beyond dispute. 
Whatever be the exact ‘intention of the 
High Court’s decree as-to the extent of 
the survey ordered, that decree was 


based upon the assumption that the appel- 


,lants were not in possession of more 
cultivated lands than their :4-annas share 
which they would be entitled to on ‘a 


partition, and it must be taken -that any 


excess in their possession ‘beyond their 
fourth. share is to be regarded as ghora 
and. danga lands which are liable to sur- 
,render—those last brought into possession 
being surrendered first. Onse the lands 
in thé appellants’ occupation are ascertained, 
it ought. not to ‘be necessary to survey 
more than the amount which they hold 
in excess of their proper share, if any. 
This, however, must be a matter for the 
. Commissioner to determine - on the spot, 
Subjeat to this” modification,: I - think the 
Subordinate Judge rightly interpreted the 
_ deoree in the order appealed: from; How 
the lands in possession of the appellants 
aire to be. ascertained is uot stated by 
the High -Court 
ordinate Judge directs that 
determine this the 
first ascertain the total arsa. of the 
village and the tatal area in‘ possession 
of the appellants. This direction, however, 
must not be taken necessarily to involve 
a new survey by the Commissioner of the 
whole village. He should proceed as far 
as possible on the maps and Khatians of 
‘the Survey and Settlement Department in 
accordance with clause 4 of the instruations 
in the Subordinate Judge’s judgment, of the 
22nd August 1910 and otherwise comply with 
the same in sò far asit is confirmed by the 
High Court's decree. Wasch party should 
‘bear his own costs. 
CHAPMAN, J.—I agree. 


in order: to 


Order accordingly. 
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MADRAS HIGH COURT, 
.APPEAL AGAINST APPELLATE ORDER No, 70 
or 1916 AND Crvit REVISION PETITION 
No. 866 or 1916, 

August 15,1918, - 

‘Present :—-Mr, Justice Abdur ‘Rahim and Mr. 
Justice Oldfield, - 
KUPPUSAMI IYER AND ANOTHER— ÅPPEL- 
LANTS IN APPEAL AGAINST APPELLATE ORDER 
No, 70 or 1916—Pertitioners IN C. 

R. P. No, 866 or 1916, 

i VETSUS A 
K. KUPPUSAMI IYER AND orgers— 


E " RESPONDENTS IN BOTA, 

Civil Procedure Code (Act V of 1908), s. 47, O. XXT 
rr. 2, 58. (6)—Alttachment of decree— Adjustment 
after attachment, effect of, on rights of attaching creditor 
—-Notice, absence of, to judgment-debtor, effect of— 
Application by decree-holder- to record adjustment— 
Attaching creditor brought on record-~Order on appli- 
cation, whether appealable—“Hither through Court or 
otherwise” in O. XXI, r. 58, meaning of, 

Where a decree; which is under attachment at the 
instance of the decree-holder’s creditor, is adjusted 
after the attachment, the adjustment does not bind 
the attaching creditor, whether notice of the attach- 
ment has been issued to the judgment-debtor or 
not under the provisions ef Order XXI, rule 58 (6), 


. Civil Procedure Code. [p. 110, col. 2.] 


In sach a case, if an application is mado’ by the 
decree-holder to record the adjustment, it would be 
open to the attaching oreditor to, come in and object 
to the entering of satisfaction and any order passed 
by the Court: would be appealable as one covered 
by section 47, Civil Procedure Oode. fp. 110, adl. 2.] 

If the attachment was after the adjustment, the 
attaching creditor has no locus standi and it would 
not be open to him toraise any question within the 
meaning of section 47. [p. 110, col. 2.] 5 

Quere.—Whether the Court could suo motu mako . 
the attaching creditor party to the satisfaction or 
adjustment proceedings, [p. 110, col. 1.] 

Per Abdur Rahim, ¥.—The words “either through 
Court or otherwise” in Order XXI, rule 53, Civil Pro. 
cedure Code, refer to ‘payment or adjnstment” and 
not to “notice” preceding it. [p, 118, col. 1 ] 

The attachment of a decree is complete without 
notice to the judgment-debtor-and the holder of 
the decree has no -right to deal with it after 
attachment. [p. 118, col. 2.] - 

Appeal against the decree of the District 
Court. of Tanjore, in Appeal Suit No, 754, 
of 1914, preferred against the order of the 
Court of the District Munsif, Valangiman, 
in Execution Application No. 29 of 1914, in 
Original Suit No: 343 of 1906. i 

Petition, under section 115 of Aot V of 
1908, praying the High Court to reyise 
the order of the Court of the District 
Munsif, Valangiman, dated the 29th Septem- 
ber 1914, iri ‘Execution Application No. 29 
of 1914, in Original Suit-No. 348 of 1906, 
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Appeal against Appellate Order No. 70 
of£1916 coming on for hearing on the 24th 
September 1917, the Court delivered the 
following 


JUDGMENT. _The question we have got 
to determine is whether an appeal lay to 
the District Judge from the order of the 
District Munsif.. The District Judge has 
held that there was no appeal as the order in 
question was not under section 47 of the 
Code of Civil Procedure, It appears that 
there was a deoree against a certain person, 
and the decree-holder made an application to 
the Court for rdtording satisfaction of the 
decree which he held against the judgment- 
debtor. That decree was attached at the 
instance of two attaching oreditors of the 
decree-holder and the question that arose 
was whether tha attaching creditors had 
acquired a right to the decree and, therefore, 
the recording of satisfaction was of no effect 
against them. It appears that when the 
applicétion was made. for satisfaction of the 
decree by -tbe decree-holder, the District 
Munsif of his own accord, finding that the 
decree bad been’ attached, issued a notice 
to ‘the attaching oreditors’ and had them 
brought on the record. Then the question - 
which we have stated was raised. It may 
be doubted whether the District Munsif was 
right in making the attaching oreditors- 
_ parties to this application on his own 
moticy. However that may be, the attach- 
ing oreditors have been made parties and 
there can be no doubt that the question 
whether the decree was properly satisfied 
is one that affects their interest. “Rule 2 
of Order XXI, sub-rule 1, clause 1, of the 
Code of Civil Procedure does not provide for 
any notice being given to the judgment- 
debtor of an application made by the decree- 
holder for recording satisfaction and in fact 
the judgment-debtor in this case was ‘not 
made a party. No. notice was issued to him 
- and he was not on the record either in 
the Munsif’s Court or before the District 
Judge or even before us. But all the same, 
the question that was raised was as to the. 
satisfaction of the decree, and that is a ques- 
tion whish arises between him as a party 
to the suit and the attaching creditors who 
claim an interest in the decree. Order XXI, 
rule 53, sub-rule (3), of the Code of Civil 


Procedure says that “the holder of a decree’ 
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sought to ba executed by theattashment of 
another desree of the nature specified in 


sub-rule (1) shall be deemed to be the repre- 


sentative of the holder of the attacued decree 
and to be entitled to execute such attach- 
vd decree in, any manner lawful for the 


holder thereof ”, and sub-rule (6) lays down 


that “on the application of .a holder of a” 
decree sought to be executed by the attach- 
ment of another decree, the Court making an 
order of attachment under this rule shall give 
notice of such order to the judgment-debtor 
bound by the decree attached; and no pay- 
ment, or adjustment of the- attached decree 
made by the judgment-debtor in contraven- 
tion of sich order after receipt of notice 
thereof, either through Court or otherwise, 
shall be recognised by any Courtso long as 
the attachment remains in foree.” If the 
attachment of the decree was before adjust- 
ment, then there can be no doubt that the 
attaching creditor would be justified in com- 
ing in and objecting to the entering of 
satisfaction, thereby raising- a question 


covered by section 47 of the Code of Civil - 


Procedure. On the other hand, if the | 
attashment was after the adjustment, then 
he would have no locus standi aud it would 
not be open to him to raise’ any question 
within the meaning of section 47. 
the lower -Courts have recorded any olear 
finding on this matter. We, therefore, sall 
for a finding on ‘the evidence on record 
from the 
attachment was before or after the adjustment 
and also whether the judgment-debtor had 
notice of the attachment, if it was before 
judgment. Two months will be allowed for 
findings and ten days for objections. 





In pursuance of the order of Court, dated 
18th January 1918, the parties were allowed | 
to let in fresh evidence. 


In compliance with theorder contained in 
the above judgment, the District Munsif of 
Velangiman submitted the following 


FINDING. 
1, fam asked to record findings on the 
- following two issues :— 


(2) Whether the atiachmont of the decree 
in Original Suit No. 343 of 1908 on 
~ the file of this Court by the deoree- 


= 


4 a 


None of _ 


District Munsif whether the . 


holder in Original Snit No. 5 of 1912 


ft 


= 
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~ on the file of the Kumbakonam Sub- 
Court was before or after the adjust- 
ment set up by the hclder of the 

a decree attached; and . 


(i) whath: r the judgment-debtor under 
- that desres had notice of the attach- 


ment if it was’ “before judg- 
ent? 
J think their ' Lordships of the High 


Court mean “before adjustment.” 

In the order of remand sent by the High 
Court, the 2nd issue is stated as. follows:— 
Whether thé judgment-debtor in Original 


TT Snit No. 5 of 1912 on the file of the Court - 


of the Subordinate Judge of Kumbakonam 
-had notice of-the attachment if it was, “before 
judgment?” The 
Original, Suit No. 5 of 1912, Kumbakonam 
Sub-Court,. if the holder of the attached 
decres acd the, question whether he had or 
_ had not notice before judgment in Original 
Sait No. 5 of 1912 js immaterial. The 
real question is, whether the judgment-debtor 
in Original Suit No. 343 of 1906, who is 
the person liable to pay the amount dus 
thereunder tothe attaching creditor, had 
notice of the attachment before he effected 
the adjustment with his jadgment-creditor? 


‘2, Turning to the first question, the 


alleged adjustment is evidenced by Exhibit. 


A, which is dated the 10th day of October 
19; 3. There were two attachments effect- 
- ‘ed by the deoree-holder in Original Suit 
‘No. 5 of 1912, Kumbakonam Sub-Conurt, 
one. before judgment in that suit and the 
other after judgment. The first of these 
attachments was of 3 of the decree in 
"Original Suit No. 343 of 1903. and that 
was applied for on the 28th February 1912. 
The order to attach seems to have been 
passed on the same dayand the prosass 
made returnable onthe 12th March 1912. 
Then after several adjournments the same 
attachment was made absoluteon the 16th 
April 1912 (see Exhibit I). ae 


- 83. The decree in Original Suit No. 5 
of 1912, Kumbakonam Sub-Court, was passed 
on the 3lst March 1913. It was after- 
wards transferred to the Sub Court, Nega- 
patam, on A change of jurisdiction. Then 
at the instance of the decree holder therein 
the whole desree in Original Suit No, 343 
of 1906 was attached by that QGourt, This 


- 
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gala was made on the 2nd Dacember 
1912, the order was passed some days 
afterwards, and it was received by this 


_ Court on the 17th December 1918 (see 


Exhibit Tb). 


4, The deoree-holder in Original Suit 
No. 343 of 1903 then applied ts this Court 
to record satisfaction of it relying on the 
above-mentioned rezeipt, Exhibit A. The | 


petition was presented on .the 23rd Decem- 
“ber 1913. This Court held that the alleged 


adjustment was false and dismissed the 
petition. In the appeal against the order 
the District Judge, Tanjore, held- that no 
appoal lay. The same decree-holder there- 
upon filed C. M. S.A. No. 76 of 1916 in 
the High Court, and it is in sonnestion 
with this second appeal that the two 
issues above referrad to have been sent 
down. 


5. The AE EA on record does not show 


that a formal notice of either of the 
above: mentioned attachments was given to 
the judgment-debtor in Original Suit No. 
343 of 1906, but I think there is sufficient 
evidence to show- that the adjustment 
under Exhibit A was made after the second 
attachment by the Negapatam Sub Court. 
A sum, of Rs. 1,600 is said to have been 
paid in cash on the date of Exhibit A 
by the judgment-debtor to the decree holder 
-in Original Suit ‘No; 343 of 1906, a portion of 
the balance baing set off against-a certain 
‘partnership amount said to be due to the same 
judgment-debtor and the other portion, vzz., 
Rs, 200, being relinquished in his favour, It 
is admitted that the above sum of Rs, 1,600 
was obtained by the decree-holder by a 
sale of his lands toone Muhamadali, and 
that the sale-deed in his favour was execut- ` 
months after Exhibit A 
(vide petitioner's lst, witneas Anantarama 
Iyer). If, therefore, the -said sum cf 
“Rg. 1,600 was paid on the date of Exhibit 
A, it is clear that Muhamadali must have 
paid the consideration for the sale prior to the 
execution of the sale-deed—an event ‘which, 
in my opinion, is extremely improbable. . 
The two or three months mentioned by 
the above witness take us to December 
1913 or January 1914. The sale-deed in 
question has not been produced and Muham- . 
madali has not been examined. It is, 
therefore, ‘probable that no money was paid 


ed 


:1913, the date ` 


varam Railway Station 
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to the decres-holder on the 10th Ostober 
which is seen on Exhibit 
A, and the receipt itself must have been 


executed . in : January 1914, č. e, sometime 


after the attachment by the Negapatam 
Sub-Court waa effected. This view is 
supported by the evidence of the 2nd and 
3rd witnesses on the side of the respond- 
ents, to the effect that the judgment-debtor 
Anantharama Iyer offered to sell the same 
properties to , the son-in-law of the 2nd 
witness and that the negotifitions for’ the 


sale were carried on at Mannargudi in the ' 


month of Karthigai 1913, č. e„ Desember 
1913. The 3rd witness further states that 
Anantharama Iyer, wanted the sale to be 
effected soon, as a certain decree had to 
be certified as satisfied before the Courts 
closed for the Christmas vacation that year. 
The negotiations fell through ultimately, but 
there is, in my opinion, no reason to dis- 
credit these witnesses. In these ciraumstances, 
I find that Kxhibit A was executed after 
the second attachment by the Negapatam 
Sub-Court and after also tbe present petition 


“was put in to record satisfaction. 
6. The next question is whether Anan-, 


tharama Iyer had notice of the two attach- 
ments mentioned above, 
stated that no formal notice appears to 
have been given through Court, but the 
circumstances ehow that he was aware of 


` them and that he entered into the trans- 


action in question collusively and with a 
view to defeat the decree-holder in Origi- 
nal Suit No. 5 of 1912. The Ist witness 


‘on the side of the respondents, who is the 


eldest son of the said desree-holder, swears 
that he met Anantarama Iyer at the Maya- 
in February or 
Marah 1913 and that the latter told him in 
the course ofa conversation that the attach- 
ment before” judgment effected by the 
witness’ father was a good thing for him- 
self; The witness’ fathe?, who obtained 


“the decree in Original Suit No. 5 of 1912, 
and who 


effected the attachment before 
judgment, died on the 3rd November 1913 
(see Exhibit II) and Audntarama Iyer 
went to the witness’ house in ‘’.December 
1913 for purposes of condolence. 

Then there was a talk about dissharging 
the decred in Original Sait No, 5 of 1912, 
and Anantarama Iyer is stated to have 
asked for . bermission to soll tho -hypatheca 


< ~ 
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in Original Suit No. 343 of 1906 and for 
a remission of part of the amount due 
under the decree in Original Sait No. ð 
of 1912. The witness did not sonsent=to 


“the remission or to the sale of the hypo- 


theca in. the way proposed, as if was in 
his opinion worth much more .thau the 
price mentioned by Anantarama Iyer. The 
witness is a M. A. and B. L, of the 
Madras University and a practising lawyer 
in Kumbakonam. Anantarama Iyer is alive, 
but has not come forward to deny the fact 
of these two conversations, The second 
attachment by the Negapatam Sub-Court 
was effested at about the time of this con- 
dolence meeting, and [ have already shown 


that the proposal to sell Anantarama Jyer’s - 
lands to the respondents’ second witness’ 


son-in-law also took plase at about the 
same time, and that the same lands were 
sold to Muhamadali about a month after- 
wards, 
Anantarama Iyer had notice of both the 
attachments. at the time when the adjust~ 
ment-in question was effested and that 
Exhibit A was antedated purposely. 





Appeal against Appellate Order No. 70 
of 1916 came on for final hearing after 
the return of the finding of the Court of 
first instance upon the issues referred by this 
Court for trial and Civil Revision Petition 
No. 863 of 1916 on the L5th August 1918. 


. Mr. S. T. Srinivasa Gopalachariar, for the’ 


Appellants.—The judgment-debtor had no 
notice ofthe attachment of the degree’ and 
until he gets the notice, he is at liberty to 
make an adjustment. The Courtis bound 
to record it under the provisions of Order 
XXL, rule 2, without referance to the rights 
of the attaching’ creditor. The language of 
Order KAI, rule 53 (6), makes that -position 
plain. l < 

Mr. Viswanatha Aiyar, for the Respond- 
ents.—In this case if is found as a fact that 
the desree-holder had notice of the attach- 
ment when the adjustment was said to have 
been made. He had no right to deal with the 
decree after attachment and the attaching 
creditor is not bound by any adjustment 
made after the attachment. Notice to judg- 
ment-debtor is not necessary to complete 
the attachment. The Court should issue 
the notice only if; called on by the decree. 
holder to do so. 


“ x 


In these circumstances, I find that . 


~ 


~ 
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JUDGMENT, 
o APPEAL AGAINST APPELLATE ORDER No. 
70 or 1916. 

ABDUR RAHIM, J.—The case arises out of 
an application by a holder of a decree 
to enter satisfaction under the rules of the 
Civil Procedure Code. That decree was 
attached by certain judgment-creditors of 
the decree-holder and these attaching 
creditors have been made parties ‘to the 
application by the District Munsif and they 
are on record. The adjustment or payment 
was made after the decree had been attached, 
but it appears that no notice of such 


attachment was issued to the judgment-debtor. : 


‘The decree-holder must have and, in fact, did 
“have notice of the attachment. 

The position taken up on bshalf of the 
decree-holder is that until notice has been 
issued to the judgment-debtor upon an 
application made by the attaching creditor, 
‘the judgment debtor is entitled to make 
any payment or adjustment he likes and 
when- once such payment or adjustment is 
made, the Court’ is~bound under’ Order 
“KAT, rule 2, to record satisfaction, whether 
the application therefor is made by the 
judgment-debtor or by the decree-holder and 
whatever the rights of attaching oraditor 
‘may be. 

Reliance is placed in support of the arga- 
ment on slause 6 of rule 53, Order XXI. 
“That clause says “nc payment or adjust- 
“ment of the attached decree. made by the 
‘judgment-debtor in contravention of such 
order after receipt of notice thereof, either 
through the Court or otherwise, shall be 
recognized by any Court so long as the 
‘attachment remains in force.” The clause 
is uot very happily ‘worded’ and I am 
‘inclined to think on the whole that the 
‘words “either through the Court or other. 
wise” refer to “payment or adjustment” 
and not to “notice”. It is contended there- 
‘upon that the adjustment ‘in this case 
must be held to be valid and effective. 
‘IT donot think, however, that this neces- 
sarily follows. It is nota ease merely be- 
tween a judgment-debtor and his decree- 
holder but tha attaching creditors of the 
decree-holder have also been made parties. 
‘The question before us is not merely 
whether the Court shall or shall not record 
satisfaction under Order XXI, rule 2. 
iWe have got to decide upon. the rights 
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of the parties. Here the appellant’s decree 
was undoubtedly attached and he had notice 
of it. He purports to deal with that decree 
in spite of the attachment. Supposing 
instead of a decree, this oase was of an 
ordinary property, moveable or immoveable, 
The owner of it, after attachment, would 
have no rights to deal with it and any 
sush dealing would be invalid or ineffestive 
as against the attaching creditor, That 
is the general law and, I do not find 
anything in rule 53, Order XXI, which 
has necessarily the effect of overriding it. 
The. notice to the judgment-debtor is not 
necessary for the purpose of completing 
the attachment. The attachment is com- 
plate before any such: notice is issued. 
The Court has to issue the‘ notice if an 
application to that effect is made by the 
decreas holder, bat without notice, the 
attachment is undoubtedly complete. Then 
it is diffisnlt to conceive that the 
decree holder whose decree has beer attach- 
ed conld by dealing with it affect the 
rights of his own creditor in the attached 
dacren. This appeal must fail and is dismissed 
with costs. | 

OLDFIELD; J.-—I agree. I have some 
doubt regarding the proper construction of 
Order XXI, rule 53 (8), and I prefer to ax- 
press no opinion in this case.on the question 
whether, as between. judzment-debtor and 
decree-holder, notice from the Court is 
essential to support an objection to the 
recording of satisfaction. I, however, adopt 
unreservedly the broad ground of decision 
on which my learned brother’s conclusion 
rests. 

Civiy Revision Petition No. 866 of 
1916. 

The civil revision petition is also dismissed. 
There will be no separate costs. 
M. 0. P. 


. Appeal and revision petition dismissed, 


| 


~~ 
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PUNJAB CHIEF COURT. 
SECOND Civit APPEAL No, 1818 or 1914, 
February 28, 1918. 

Present :—Mr. Justice Soott: Smith and 
Mr. Justise Shadi Lal. 

. Musammat CHUHAR BAI— DEFENDANT 
— APPELLANT 
VETSUS 
RAMA NAND—Puatntirv AND LOCHA 


RAM—Deren pant-——Respo «DENTS. 

Civil Procedure Code (Act ¥ of 1908), O. VI, r.17 
—-Amendment of pleadings—Party, whether can resile 
jram statement of Pleader-—Discretion of Court— 
Adverse possession-—Possession of widow against will of 
sons, whether adverse. 

Where ina case, after the evidence had Teka 
recorded-and the case had become ripe for judgment, 
the ‘Court foand that the plaintiff’s Pleader had, in 
the beginning of the trial and as a result of misin- 
formation, made a wrong statement, and allowed 
the plaintiff to resile from it: 

Held, that the Court was justified in exercising the 
wide discretion conferred upon it under Order VJ, rule 
17, of the Civil Procedare Code, ip. 116, cols. 1 & 2.] 

The possession of a small residential house by 
a widow, against the will of her sons in exercise of 
her right of residence, cannot be said to be adverse 

to the sons, [p. 116, col. 2 ] 


Second appeal from the deoree of the Addi- 


tional Divisional Judge, Multan, at Muziffar- 


— house, 


garb, dated the 24th April 1914, affirming 
that of the District Judge, Muzaffargarh, 
dated the 18th of August 1913, decreeing the 
claim. 

FACTS are clearly given in the following 
extracts from the judgment of the Additional 
Divisional Judge:— 

“The facts appear sufficiently from the 
judgment of the learned District Judge 
and need not be resapitulated here. The 
following pedigree will be of assistance in 
understanding the case, 


MATWALA RAM married Musanmat 
Chandrawal Bai. 


{ ~ 
Lekhu Ram, Motan Ram married 
dfusammat Chuhar Bai, 
Locha Ram, defendant N 02 - 


defendant No, 1. 


“The plaintiff, Rama Nand, who now 
sues for possession by partition of half a 
the whole said to have belonged 
originally to Matwala Ram, and dessribed 
in the plaint, buught tbis half, the share 
of Locha Ram, defendant No. 1, on 13th Ooto- 


- ber 1910. .The present suit was instituted 


on L5th December 1:11. Defendant No. 1 
admitted plaintiff’s claim? The main con- 
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tention by defendant No. 2 was that defend: 
ant No. Is father Lekhu had separated from 
his father, and had no share in the house, 
defendant No, 2 being the sole owner. The 
onus was slearly on defendant No. 2 to show 
that the house was not joint family pro- 
perty,’ Lekhu Ram being separated from 
Matwala Ram. The lower Court bas found 


that the house is the joint property of the 


family, that it was only beaause the wives 
of both brothers, Lekhu Ram and Motan 
Ram, quarrelled with their mother-in-law, 
Musammat Chandrawal Bai, that they separat- 
ed from the latter, but that the honse 
continued to be the family property,’ 
Musammat Chandrawal Bai residing in it, 
having the right to do so during her life-time. 

“Matwala Ram died over 30 years ago in 


‘Jeth Sambat 1938 (D-11) leaving a widow 


Musammat Chandrawal Bai, and two sons, 
Lekhu Ram and Motan Ram. Lekhu Ram 
died on the 22nd August 1901 (D-1). 
Musammat Ghandrawal Bai died on trith 
Jane 1905 (D-13); and it was about 27 
years after her death that Looha, son of 
the late Lekhu ‘Ram, sold his alleged share 
to plaintifi together with land. 

“The issnes were fixed by Malik Mahram 
Khan, Munsif, in whose Court the case 
first was, on 19th January 1912. On 
that date the plaintiff's Pleader’s state- 
ment was recorded and he stated clearly 
that Matwala Rant separated his sons 
during his lifetime, and divided his pro- 
perty among them, keeping the house 


joint, Accordingly the first issue fixed was 
‘whether Matwala Ram had separated 
his sons during his life, and kept the 


property in suit for his own use?’ And the 
Ath issue was whether Matwala Ram 
separated the father of defendant No, 1 from 
him, and defendant No, 2 continued joint with 
Matwala Ram?’ 

“By Ynd April 1912 the plaintiff having 
produced evidence closed his case. Defend» 
ant No. 2’s evidence was then called, and when 
three witnesses had been examined the 
value of the house was found on plaintiff’s 
application to be over Rs. 1,200, and so 
the case was transferred to the Gourt of 
the District Judge, by order dated 14th 
October 1912. The evidence already re- 
corded was accepted by the parties, and 
plaintiffs Pleader asked to be allowed to 
produce some more witnesses; permission 
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was given (though he had already closed 
his case), and on 17th December 1912 
two more of plaintiff's witnesses were 
heard and then he closed his case. Some 
of defendant’s remaining witnesses were 
heard on that day and for the remainder 
the sase was adjourned to 4th January 
1913, when these’ witnesses were heard 
and defendant olosed his case, and the 
case was fixed for 21st January 1913 
for arguments. In the meanwhile de- 


~ 
# 
$ 


fondant No. 2, Motan Ram, having died, his: 


widow Mi sim mi Chahar Bai was brought 
on to the suit as the deceased's re- 
presentative. 

“From 30th ` January 1913 the case 
was adjourned to- 3rd February 1913 
at the'request-cf the Pleaders, who asked 
for time io argue the oase. It was then 
adjourned to 10th February 1913,- as the 


parties said there was likely to be a 
_ compromise. Farther tims was given to 
14th February 1913. On this date the 


‘plaintiff put in an application, saying his 
Pleader, Lala Nau Nibal Kishan, had 
made an incorrect statement on 19th 
January 1912, and plaintiff had corrected 
it in his application of 16th May 1912, 
This application of 16th May 1912 was 
| made more than a month after the plaintiff 
had closed his evidence on the 2nd April 
1912 and was to the effect that the two sons 
of Matwala Ram had really been joint with 
the latter up to his death; that after the 
father’s death Lekhu only began to live and 
feed separately and soon after Musammat 
Chandrawal Bai separated Motan Das too; 
that there had been no partition or 
separation of the joint family by the father; 
the plaintiff's Pleader did not know the 
real fasts and made the statement with- 
out plaintiff's knowledge. The Munsif mere- 
ly passed the order shamil misl on the 
application of 16th May 1912. On the 
second application of 14th February 1913 
the District Judge, after innumerable ad- 
journments, passed an order on 29th May 
1913 authorising plaintiff to correst his 
Pleader’s statement and on payment of 
Rs. 165 sosts. to defendant agreed to take 
further evidence after altering issues 1 
and 4 into ‘whether Lekhu Ram was 
separate from his father and the house 
in suit is not the. joint property of the 
family P’ 


_were joint. 
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‘For defendant No. 2 it is urged the lower 


Court was not. right in permitting the ` 


plaintiff to change from what his Pleader 
had stated, -the plaintiff having been 
present when the statement was made and 
his evidence having been closed in the 
first instance. 

“For plaintiff it is urged he is not 
a member of the family and was unaware 
of the facts, and that on the authority of 
Mre. Martha Pool v. Secretary of State (1) the 
plaintiff was entitled to amend his Pleader’s 
statement. 

“Aftor reading the authorities relied on 
and considering all the circumstances of 
the present case, I am of opinion the 
District Judge exercised a mere discretion 
in accepting the plaintiffs prayer. It is 
obvious thé plaintiff's Pleader made a 
mistake from misinformation. Plaintiff's 
witnesses started off from the very beginn- 
ing saying Matwala Ram and his sons 
This clearly shows a mistake 
was made by the Pleader, and for this 
mistake ‘plaintiff has been made to- pay 
heavily. - In the plaint nothing was said 
about any separation. 

“The evidence leaves no doubt not only 
that there was no regular separation or 
breaking up of the joint family but also 
that the living apart was due to the 
daughters-in-law not being able to pull on 
with the mother-in-law. Defendant No. 
2 has failed to’ prove that defendant’s 
father was separated by Matwala Ram 
and that Motan Ram alone remained joint 
with Matwala Ram. “Admittedly Lekhu 
Ram and Motan Mal were the sons of two 
wives of Matwala Ram, and Lexhu Ram’s 
mother died first, so it is very likely Lekhu 
Ram took up a separate residence from 
his step-mother, but there is nothing to prove 
really that his father turned him out and 
separated him completely from the joint 
family. No document is forthcoming re any 
such separation. No separation having been 
proved, the snit is obviously not barred 
by limitation. ' Musammat OChandrawal 
Bai, the widow, had right of residense as 
a Hindu widow. Obviously her possession 
was not adverse, Sham Koer v, Duh Koer (2) 


` (1) 68 P. R. 1886, 
(2) 29 C, 664; 29-1. A, 182;6 ©. W, N. 657; 4 Bom, 
LB, 547; 8 Sar. P. O, J. 280 (P, 0), 


< guishable. 


‘Motan Ram, 
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relied on by defendant No. 2 is clearly distin- 
So also Ram Narain vy. Maha- 
raj Narain (3). In the present case the 
widow's possession was by mutual arranges 
ment, It is clear from the size of the house 
too that ib was impossible for the whole family, 
including the wives of Lekhu Ram and 
to live in it, so the one 
who for many reasons lived separately was 
Lekhu Ram.” 

Mr. Nanak Chand and Dr. Gokal Chand 
Narang, for the Appellant. 

Lala Har Gopal, for Pandit 
Parshad, for the Respondents. 

JUDGMENT. —The lower Appellate Court, 
concurring with the Court of first in- 
stance, has heid thatthe plaintiffs pre- 
decessor-in-interest ‘had, at the time of 
the sale to the plaintiff, a subsisting title 
in one-half of the house in dispute, and 
has accordingly decreed the suit. This 
decree is atthoked by Mr. Nanak Chand 
on the following grounds :— 

(i) that the Court of first instance was 
not justified in allowing the plaintiff in 
May 1913 to resile from the statement 
made by his Pleader on the 19th January 
1912, when the evidence adduced by both 
the parties had been recorded and the case 
was ripe for judgment, and 

(it) that the appellant’s mother, Musam- 
mat Ohandrawal Bai, was in adverse 
possession of the house, and that the 
title of -the plaintiff’s predecessor. in-interest 
had been extinguished before the sale in 
favour of the plaintiff, 

On the first point the learned Additional 
Divisional Judge holds that the statement 
made by the plaintiff's Pleader in 19192 
was the result of misinformation, and that 
the Court of first instance was, in view of 
that fact and the testimony of the plaintiff’s 
witnesses, which went to show that the 
Pieader had made a mistake in giving his 


l statement, justified in exercising its discre- 


tion under Order VI, rule 17, Civil Pro. 
cedure Code. It is to be Gbseeved that the 
District Judge allowed the plaintiff's appli. 
cation on his paying Rs. 165 as costa to the 
defendant, and that the latter accepted the 
costs withont demur. Having thus taken 


‘advantage of the order hei 18, in our Opinion, 
precluded from impugning its correctness, vide 


t 


(3) 3 P.R, 1904; 43 P. L. R. 1804, 
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Banku Chandra Bose v. Marium Begum (4). At 
any rate, Order VI, rule 17, confers wide dis- 
cretion upon the Court to allow the alteration 
or amendment of pleadings, and we see no 
adequate ground which would justify our 
interference on sesond appeal. 

As regards the alleged adverse possession 


pt Musammaé Chandrawal Bai, we find that 


no plea to that effect was raised at any 
time during the protrasted proceedings taken 
in the Court of first instance. Further, 


the Courts below have held that the widow’s. 


possession was the result of private arrange- 
ment— she , being entitled to the right of 
residence in the house. The judgments in 
Sham Koer v. Dah Koer (2) and Ram 
Narain v. Maharaj Narain (3) are clearly 
distinguishable, because the property involv- 
ed in those cases was not only a residential 
house but several villages, and it is quite 
clear that the possession of the village could 
not possibly. be attributed to the widow’s right 
of residence or maintenance. In these oir- 
cumstances, her possession was rightly held 
to be adverse to the heirs, who were 
entitled to immediate possession. These 
considerations are wholly inapplicable to’ a 


small residential house, which the widow, ° 


as stated above, was undoubtedly entitled to 
occupy for her residence. 
For the aforesaid reasons we decline to 
interfere and dismiss the appeal with costs. 
Appeal dismissed, 


(4) 37 Ind, Cas. 804; 21 C. W. N. 232. 
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NAGPUR JUDICIAL COMMISSIONER’ S 
iù COURT. 
Secono Civiu APPEAL No. 671 ox 1914. 
May 9, 1916. 
Present :—Sir Henry Drake-Brockman, 
Kr., J. O. 
Raja LAXMAN RAO SAHEB—Pramtire 
m APPALLANT 
t versus 
BHAU SAHEB—Daersnpanr No. 1— 


RESPONDENT, 
Hindu Law—Bombay EEDE VETEN E? 
heirs — Daughter, estate taken b y—Mayukha and 


Mitakshara, 


"a 
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TIt is only under the Bombay School of Hindu Law 
that a daughter succeeding to her mother’s siridhan 
can take an absolute estate and it is peculiar to the 
Bombay Presidency and Berar that females who 
belong to the family of the propositus by birth as 
distinguished from marriage, take absolute interests. 
[p 118, col, 2.) 

There is no groudd for holding that only where 
the Maynukha is paramount is the daughter so 
favoured. fp, 119, col 1.] 

In the Districts of Satara and Ratnagiri in the Bom- 
bay Presidency the Mayukha, though ‘not paramount, 
is at least of ancillary authority. [p. 119, col. 1.] 

(Case-law discussed.) - 


Appeal from the decree of the Distriot 
Judge, Nagpur, in Civil Appeal No. 198 of 
1913, desided on 4th July 1914. 

Messrs. J. Mitter and M. B, Kinkhede, for 
the Appellant. as 

Mr. G. L, Subhedar, for the Respondent. 


JUDGMENT.—This Titigation relates to a 
field in Mouza Bina of which the plaintiff- 
appellant is the Malguzar, In or abont the 
year 1894 the field was let to Bhagirathi Bai, 
the plaintifi’s step-sister, and subsequently 
occupancy right was conferred on her. It 
‘is common ground that in Baagirathi Bai’s 
hands the field was stridhan proper, She 
died in 1909 and was succeeded by her 
daughter Lalu Bai, -who died issueless in 
December 1910. The, latter’s husband 
Bhau Sahib, the sole respondent in this 
Court, took possession on his wife’s death, 
and was, therefore, sued for possession and 
mesne profits. Two persons who held under 
Bhau Sahib were joined as defendants, buf 
we are not concerned with them, a3 in 
the course of the pleadings Bhau Sahib 
took on himself responsibility for any mesne 
profits to whish the Court might fiad the 
plaintiff entitled, and the plaintiff accepted 
this offer. 


The plaintiff's case is that on Lalu Bai’s 
death the rightful tenant was the next heir 
of Bhagirathi Bai, that no heir of Bhagirathi 
Bai was in existence in December 1910 and 
that consequently he as landlord was entitled 
to eject Lalu Bai’s husband. In paragraph 3 
of his written statement Bhau Sahib plead- 
ed that the field was stridhan in his wife’s 
hands, and that he was, therefore, her heir. 

In a written reply the plaintifé contended 
that the holding “sould not be stridhan 
in the hands of Lalu Bai so as to aonfer 
on her absolute title’ and that the defend- 
ant, therefore, could not be the heir. In 
supplementary oral pleadings it was addmit- 
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ted by both sides that they! (plaintiff and 
defendant) are governed “by the Mitak- 
shara Sshool of Hinda Law” and that 
Bhagirathi Bai’s marriage was  oelebrated 
in an approved form. It is, moreover, 
‘common ground that the letting to Bhagirathi 
Bai took place after’ her marriage. 

The following are the issues, in addition 
to the general issue, with which we are 
soncerned:— 

(b) “Did the holding remain as stridhan 
in Lala Bai’s hands after the death of 
Bhagirathi Bai? 

(c) “Can the defendant Bhau Sahib 
inherit the same after Lalu Bai’s death P” 

Following the Privy Council decisions in 
Sheo Shankar Lal v. Debi Sahai (1) and Sheo 
Partab Bahadur Singh v. Allahubad Bank (2), 
the trial Judge held that the field was 
not stridhan in Lalu Bala hands. He 
also decided that neither under the Hinda 
Law nor under the Central Provinces 
Tenancy Act could the defendant Bhau 
Sahib be Bhagirathi Bai’s heir. Thé plaint- 
iff then obtained a decree for possession and 
for Rs.100 as mesne profits in respect 
of the agricultural year 19:1-12. 


Bhan Sahib “Appealed to the District 
Judge, reiterating his contention that the 
field wasstridhan in “his wife’s hands. The 
District Judge realised that this conld 
succeed only if Lalu Bai was governed 
by the Bombay School of Mitakshara Law, 
and ‘sonsidering that the pleadings of the 
parties were vague on this point, took 
statements from the legal practitioners 
engaged and framed ths following addi- 
tional issues :— 

(1) By what school of law was Auna 
Sahib, husband of Bhagirathi Bai, governed 
before he came and settled in these Pro- 
vinees P 

(2) Did Auna Sahib adopt the Banares 
School of Law after he settled here? 


(3) By what school was Bhagirathi 
Bai governed at her death and did her 
daughter inheriting from her take an absolate 
estate P 


(1) 25 A. 463; 13 M., L. J. 330; 5 Bom. L. R. 823; 
7 O. W. N.831; 30 I. A, 202; 8 Sar, P., 0. J. 465 
(P. 0.), 

(2) 25 A. 476; 7 0. W. N. 849; 13 M. L. J. 336: 5 
Coy 833;3) I., $A. 2094 8 Sar, P. Q. ods 535 
P, Ù 
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The further statements on which tbese 
issues were based showed that Auna Sahib 
belonged to Satara, married Bhagirathi 
Bai in 1880 and” thereupon settled in 
Nagpur where he died in 1606, and that 
Bhau Sabib belongs’ to and resides in the 
_ Ratnagiri District. For the plaintiff it was 
contended that Auna Sahib adopted the 
_ lew loci of the Central Provinces on settl- 
“ing here and that Bhagirathi Bai was 
necessarily governed by the same law as 
her husband. The Bombay Sshool of Law 
was said to be divided into, two sub- 
schools, (L). where the Mitakshara is para- 
mount; (2) where the Mayukha is para- 
mount, and both Satara and Ratnagiri were 
alleged to be under (1). A mother’s stridhan 
was said to cease to possess the character 
of stridhan on descent to daughter even in 
gub-school (2). 

The trial Judge found on the issues 
remanded for trial that Auna Sahib was 
governed by the Bombay School of Law 
when he first came to the Central Pro- 
vinces, but subsequently adopted the Benares 
School and that Bhagirathi Bai was governed 
by the latter school, both because she 
was born and bred in it and because she 
married Auna Sahib, As to Lalu Bai’s 
position no finding was given. Bhau Sahib 
objected to ‘these findings, and the lower 
Appellate Court then held that Auna 
Sahib was governed by the Bombay School 
at Satara and has not been proved’ to 
have changed-his law of origin for that 
of his new domicile in the Central Pro. 
vinces, The question of Bhau Sahib’a 
position was not separately considered. On 
the strength of the decision in Dawlatrao 
y. Gorindrao (3) Lalu Bai was held to 
have inherited an absolute estate from her 
mother, apparently because her parents 
were governed by the Bombay Sshool of 
Law. Finally, the plaintiff was proncunced 
to have mo case even if Bhagirathi Bai 
were regarded as governed by Benares 
Law, because her husband’s father Baba 
Sahib (P. W. No. 3) is still aliva and san 
succeed her both ander the Hinda Law 
and the Central Provinces Tenancy Act. In 
this connection Thamman Singh v. Man;joo 
Manak (4) was relied on. The trial Judge’s 


(3) 1 Ind. Cas, 243; 5 N. L. R. 18, 
(4) 110. P. L. R. 22, 
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decree was accordingly set aside and the 
plaintifi’s claim dismissed. 

The plaintiff has preferred this appeal, 
and the first point taken for him is that 
the defendant should not have bsen given 
an opportunity of proving that Auna Sahib 
was originally governed by the Bombay 
School of Law. This, however, was not 
seriously pressed, nor am I prepared to 
hold that the remand was unjustifiable. 
I have already set out the written plead- 
ings of the parties on the point whether - 
the field in dispute was or was notstridhan . 
in Lalu Bai’s hands. Itis only in Bombay, - 
that a daughter susceeding to her mother’s 
stridhan can hold it ag-such, 2.6, as absolute 
estate: see for Bengal JullessurKooer y. Uggur 
Roy (5) and Huri Doyal Singh Sarmana v: 
Grish Chunder Mukerjee (6) for the United 


- Provinces and Oudh Sheo Shankar Lal y. Debs 


Sahai (1) and Sheo Partab Bahadur Singh v. 
Allahabad Bank (2)-and for Madras Janaki- 
setty Sooryudu v. Mirtyala Hanumayya (7) 
and Muttu Vaduganadha Tevar v, Dora Singka . 
Tevar (8). In spite of the Privy Counol 
decisions in the Allahabad cases just cited, 
the Bombay High Court still holds on tke 
strength of the cursus peculiar to the Bombay 
Presidency that female heirs who belong 
to the family of the propositus by birth, as 
distinguished from marriage, take absolute 
interésts. See Bhau v. Raghunath (9), Gulappa 

y. Tayawa (10) and Pandharinath v. Govind 
(10). Inthe second Allahabad case (2) their 
Lordships of the Privy Council said at pages 
492 and 493 of the report:— 

“The question may be different in those 
parts of Bombay which are governed by 
the Mayukha. An- exact examination of 
the tarms of that treatise seems to have 
led to some diversities of view in the 
Bombay High Court which need not now 
be considered.” 

In Bhau v. Raghunath (9) (above sited) 
Jenkins, Chief Justice, took it for granted 
that the Allahabaa desisions involved no 


change inthe law of the Bombay Presidency 

(5) 90. 725; 320, L. R. 460; 7 Ind. Jur. 651; 4 
Ind. Dec. (xN. 8.) 1132. 

(6) 17 C. 911; 8 Ind. Dee. (x. s.) 1152. 

(7) 3 Ind. Cas, 281; 32 M. 521; 6 M. L. T, 196; 19 
M. L. J. 384, 

(8) 3 M, 290; 81. A. 99; 4 Sar. P., O. J. 239; 5 Ind, 
Jur. 438; ' Ind. Dee. (x. s.) 757. 

(9) 30 B, 229 at p. 237. 7 Bom. L, R. 986. 

(10, 31 B. 453; 9 Bom. L. R. 834. 8 l 

(11) 82 B. 69; 9 Bom, L, R. 1805. 
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which gives to a daughter inheriting from 
either parent an absolute estate: that was 
a case from Nasik and there seems to 
be no ground for holding that only where 
the Mayukha is paramount is the danghter 
so favoured—see Dawlatrao vy. Govindrao 
(3) and Trevelyan’s Hindu Law, page 451. 

The legal position then being clear 
that except in Berar and the Bombay 
Presidency a daughter could not take an 
absolute estate in stridhan inherited from 
her mother, I think the lower Appellate 
Court was justified in holding that the 
trial Judge. should have examined the 
parties as to the school of law by which 
Auna Sahib and Lalu. Bai were governed 
and in itself making good the omission. 

The second point raised is a new one, 
namely, that the law of the Bhonsla 
family should be followed in determining 
the sussession to Lalu Bai, inasmuch as 
both lessor and original lessee (Bhagirathi 
Bai) belonged to it.- For this no authority 
is cited whish oan be regarded as at all 
in point. The nature of the estate which 
Lalu Bai took mustsurely be settled by her 
own personal law andthatis the Bombay Law, 
whether the succession to her mother opened 
before or after her marriage, Auna Sa!,ib came 
from Satara and the plaintiff has failed to 
establish that after migration he abandoned 
his personal law of origin. Bhan Sahib 
the defendant-respondent still belongs to 
Ratnagiri. lñ both districts the Maynkha, 
though rot paramount, is of nt least 
ancillary authority ; see Jankibaz v. Sundra 
(12), Bhagirthibat v. Kahnujirav (13), Mayne 
on Hindu Lawand Usage, page 29 (8th 
. Edition) and Banerjee’s Hinda Law of 
Marriage and Stridhan, page 396 (4th Eli- 
tion). 

I was referred to my own desision in 
`- Narayan Vithal v. Govind Narayan (14), as 
showing that the Bhonsla family who came 
to the Central Provinees inthe 18%h santury 
cannot bs regarded as inflasnosd by deoi- 
sions of the Bombay H gh Coart delivered 
in 1859 and later. In my opinion, as 
already stated, we are not concerned with 
the personal law of the Bhonala family. 


(12) 14B. 612; 7 Ind. Deo. (N. 8.) 875. 
(18) H B, 285:6 Ind. Dec. (Nn. a) 187 (F. B.). 
(14) 1 N. L. R. 184. 
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Nor is the position of Auna Sahib, who 
did not settle in the Central Provinoes 
till 1880, fairly comparable with that of 
the parties to’ the local case just cited, 
whose ancestors came to the Central Provinces 
in 16600 or even earlier. 

Holding- as [ do that Lalu Bat 
must be regarded as having an absolute 
estate in the field to whioh this litigation 
the questions 
raised in the 7th and 8th grounds of 
appeal, which would arise only if her 
estate were a limited one. The appeal 
accordingly fails and is dismissed with gosts. 
In the Courts below costs will be paid as 
already ordered. 

Appeal dismissed, 





.OUDH JUDICIAL COMMISSIONER'S 
COURT. 
First Civ.t Apeean No. 96 or 1917. 
July 31, 1918, 

Present :—~Mr. Lindsay, J. O. 
-HARPAL SINGH — PLuAINTIFE-— APPELLANT 
VeETSUS 
Musammat SUKHRANI AND otasrs— 


DEFENDANTS— RESPONDENTI, 

Registration Act (XVI of 1£03), 8. 17—Compromire 
deed settling family dispute, whether requires regis- 
tration--Givil Procelure Code idet V of 1103, 0. 
XXXII, 7.7, applicability of, to revenue proceedings — 
Compromise in mutation proceedings on behalf of minor 
mithout leave of Court, validity of. 

The question whether or nob a document in the 
nature of a compromise requires registration depends 
upon whether or not it purports to create a fresh 
title in favour of any of the parties toit. Where 
there is in reality no creation of a fresh title but 
merely an acknowledgment from each of the partics 
of a title pre-existing in the others, the compromise 
does not require‘to be registered [p. 122, col, 2.] 
` The provisions of the Code of Civil Procedure do 
not apply en bloc to proceedings in Courts constitut. 
ed under the Land Revenue Act. [p. 122, col. 2.) 

A minor was represented in certain mutation pro- 
ceedings by his elder brother, who bona fide entered 
into a compromise with the other party. The leave 
of the Court as required by Order XXXII, rale 7, 
of the Civil Procedure Code was, however, not 
obtained for this settlement: 

Held, that the compromise was not bad merely 
for want of such leave, [p. 122, col. 2,] 


Appeal against the decree of the Subordi- 
nate Judge, Unao, dated the 19th July 1917, 
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Mr. Mumtaz Husain and Babu Puttu Lal, 
for the Appellant. 

Babus Bisheshwar Nath Srivastava and 
Rudra Datta Sinha, for the Respondents. 

JUDGMENT.—This appeal has sprang 
out of a suit brought by the plaintiff 
Harpal Singh, the object of which was to 
set aside.a certain compromise or arrange- 
ment which had been arrived at in the 
beginning of the year 1907, Tho suit 
was filed on the 15th of September 1916. 

In order to explain the matters in 
issue it is necessary to refer in the first 
instance to the pedigree attached to the 
plaint. There were two brothers who, 
according to the finding of the Court 
below, were members of a joint Hindu 
family. This finding is: not now in die- 
pute, although in the Court below the plea 
was taken on behalf of the defendants 
that Lal Singh and Sheoraj Singh were 
separate. 

Sheoray Singh died frst without having 
any issue. He left a widow Musammat 
Phul Kanar, who was impleaded in the 
suit as defendant No. 2. It is proved 
beyond all reasonable doubt that before 
his death Sheoraj Singh executed a Will 
by which he left his interest in the pro- 
perty to his brother Lal Singh, with tbe 
exception of 10 bighas of sir land which 
he appointed by way of maintenance for 
his wife Musammat Phul Kuar. 

On the finding that Sheoraj Singh and 
his- brother Lal Singh were joint it 
necessarily follows that this Will could 
not have any operation in law, bft in 
view of the questions in issue between the 
parties it is of some importance to notice 
the faot that Sheoraj Singh did make a 
Will, Lal Singh died about a year after 
his brother leaving two sons Harpal 
Singh and Sheopal Singh, and a widow 
Musanurat Sukhrani. This lady is the 
step-mother of the two sons whose names 
have just been mentioned. At the time 
her husband died she had two daughters 
Musammat Beti and Musammut Bitti, the 
latter of whom has since died: 

The documeutary evidence on the record 
shows that a dispute arose batween these 
various parties after the death uf Lal Singh 
as to the manner: in which mutation 
should be made. It is clear that Musa. 
mat Phul” Kuar the widow of Sheoraj 
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Singh put forward a scleim on her own 
behalf. She desired to have mutation 
made -in her favour in respect of all-the 
property which had belonged to her de- 
esased husband. This claim of sourse 
was based on the assumption that Sheoraj 
Singh was separate from his brother. Then 
again there seems to have been a dispute 
between Musammat Sukhrani and her step- 
sons regarding mutation. The sons and 
Musammat Sukhrani both of them put 


. forward allegations for the purpose of show- 


ing that Lal Singh before his death had 
made an oral disposition of his property. 
Musammat Sukhrani insisted that - under 
this Will she -was entitled to have mutation 
of a one-third share of the whole property. 
Sheopal Singh on the other hand put for- 
ward two versions of the oral Will made 
by his father. One of these versions agreed. 
with the story told by Mus:mmat Sukhrani, 
the other did not. In the end, however, 
Sheopal Singh seems to have made .com- 
mon sauce with Musammat Sukhbrani, and 
he and MusammatSukhbrani filed a petition 
in Court by which they agreed to have 
mutation made in the manner suggested,. 
that is to say, a onethird share entered 
in the name of Musammat Sukhrani and 
two-(hirds in favour of the sons. 

At the time these mutation proceedings 
were going on, the present plaintiff Harpal 
Singh was a minor and was represented 
in the proceedings by his elder brother 
Sheopal Singh, who is the defendant 
No. 3 -in the, case. After the state. 
ments of the parties had been recorded 
before the Tahsildar, the case finally came 
up for disposal before an Assistant Collector, 
He passed an order which was not-exactly 
in accordance with the agreement just 
referred to, for it allotted to Musammat 
Phul Kuar a one-fourth share in one of 
the Mahals of a village called Dewara in 
which Sheoraj Singh and Lal Singh had 
ashare. The rest of the property was divid- 
ed as arranged in the compromise between 
Musammat Sukhrani on the one hand and 
Sheopal and his brother on the other. It may 
be mentioned that Musammat Sukhrani was to 
have no powers of alienation over the pro- 
perty and that it was agreed that after 
her death the property should devolve upon 
Sheopal Singh and his brother Harpal 
Singh. All this, took place in the year 
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-1907.. The present suit has arisen by reason 
of a claim made by. Musammat Sukhrani 


in the . Rent Court. In the month of 
August 1916 Sakhrani filed a suit- for 


profits against the plaintiff and defendant 
No. 3 in respect of the share which stands 
recorded in her name. This act~has Jed 
the present plaintiff to bring a suit, which 
was framed originally as a suit for de- 
claration asking ‘the Court to declare that 
Musammat Sukhrani had no proprietary 
interest in the property. Put shortly, the 
sase for the plaintiff appellant is that he 
is not bound by- the compromise which was 
filed in the Revenue Court in the year 
1907. He mentions the -fact (which may 
be taken to be proved) that he was a 
minor at the time, and he says he is not 
bound by the act of his brother Sheopal 
Singh who purported at that time to be 
his guardian. The learned Subordinate Judga 
has dismissedthe claim, holding that on 
the evidence before him the proper view 
to take isthat there was in the year 1907 
a family settlement between all the parties 
interested in the property, This settlement 
according to the Subordinate Judge was 
a reasonable settlement of a genuine dis- 
pute between the parties to the present 


casé, and consequently he has: held that 


the plaintiff is not now entitled to avoid 
it. He has found that ever since the year 
1907 all these parties have been living 
together amicably and that he arrangement 
which was come to in the mutation-Court 
has been accepted all along up till the 
year 1916, when Musammat Sukhbrani thought 
- fit to bring a suit for profits. 

The question, therefore, which I am called 
upon to decide is, whether the lower Court 
was justified in holding that the dealing 
between’ the parties after the death of Lal 
Singh amounted to a family arrangement, 
and if the finding is that there was such 
a settlement -then the plaintiff, although 
he was a minor at the time, would in 
my opinion be bound. It is not denied, I 
may mention, that Sheopal Singh was the 
only adult member of the family left 
after the death of his father Lal Singh 
and the family being joint, the presumption 
must be that he was the managing mem- 
ber and was in a position to represent 
his brother Harpal Singh in the mutation 
proceedings. 
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“below on various grounds. 
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The learned Counsel for the ‘appellant 
has attacked the decision of the Court 
He argues in 
the first place that there was no bona fide 
settlement of a family dispute, that there 
could not have been in fast any bona fide 
claim put forward by the widows and then 
when, Sheopal.Singh made statements in 
the mutation proceedings (a copy of which is 
Exhibit A 4), he was only admitting a olaim 
which ha and everybody else knew to 
be a false claim. After a perusal of the 
evidence I am not prepared to take this 
view of the fasts at all. It is quite true 
that Sheopal Singh made conflicting state- 
ments which were recorded by the Tahsildar. 
As already mentioned, he stated in the first 
plase that his father Lal Singh had made 
an oral Will by which one-third of the 
property was to go to Musammat Sukhrani, 
while the remaining two-thirds was to go 
to himself and his brother. Subsequently 
he altered this statement by saying that 
his father had directed that a one fourth 
share in one of the Mahala of Dewara 
Kalan should be given to Phul Kuar. 
Musammat Sukhrani on the other hand 
was pressing the case that her husband 
bad made an oral Will in favour of herself 
and his two sons. It may be noted here 
that while these proceedings were going 
on and after the document of compromise 
had been filed, the present plaintiff Harpal 
Singh attempted to intervene. He pnt a 
petition into Court saying that he repu- 
diated the compromise to which his brother 
had agreed. He claimed to be of full age 
and to be entitled to be heard on hig 
own account. The Court before whioh 
the proceedings were pending asked him to 
produce some reliable evidence to show that 


he was of full age. He was unable to 
do so and the conseguence was that his 
petition was rejected. Subsequently he 


expressed his assent to the arrangement 
into which bis brother bad entered. T 
have already mentioned the fact that Musam- 
mat Phul Kuar was also putting forward 
claim in these mutation proceedings and 
ib is noteworthy that when Harpal Singh 
put in his first application it was by way 
of supporting Musammat Phul Kuar’s olaim. 

To say that there was no bona fide claim 
on the part of Phul Kuar or of Musammat 
Sukhrani beganse it is pow proyed that 


of a joint family, 
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Sheoraj Singh and Lal Singh were memters 
seems to me an argu- 
ment which cannot 
it has now been made to appear that as 
a matter of fact Shecraj Singh and his 
brother were joint, there still remains the 
fact that Sheoraj Singh before his death 
executed a Will, a fact which was alto- 
gether inconsistent with his status aa a 
member of a joint family, and it may 
very well be that Musammat Phul Kuar, 
who is Sheoraj Singh’s widow, may have 
thought that Sheoraj Singh was as a matter 
of fact separate from his brother by 
reason of his having made a disposition 
of his property by Will. As for the posi- 
tion of Musammat Sukhrani she, as I have 
already stated, was rélying upon an oral 
Will of her husband. The question as to 
whether or not Lal Singh made an oral 
Will was put in issue in this oase. The 
Subordinate Judge has found that it was 
not proved that Lal Singh did make an 
oral Will. It seems, however, from the 
judgment that this part of the case was 
really not pressed and so far as I can 
see, the Subordinate Judge seems to have 
thought that. if was quite possible that 
Lal Singh did make an oral disposition 
of his property. Be that as it may, the 
fact remains that Musammat Sukhrani was 
the second wife of Lal Singh and that 
she had two daughters by her husband. 
She was certainly entitled to look to the 
estate for maintenance for kerself and her 
two daughters and if she put forward a 
claim in the mutation Court, I am not 
prepared to hold that it wasnot a bona 
fide claim merely because her husband was 
a member of a joint famili, In short 
the situation appears to me to be this, 
that Phul Kuar on. the one hand and 


Musanmmat Sukhrani and her two daughters. 


on the other were persons who had claims 
on the estate left by Lal Singh. In these 
sircumstances it appears to me perfectly 
natural that the parties shonld have come 
to an agreement by which the righis -of 
these ladies were recognizsd. I must dis- 
miss altogether the argument that these 
ladies were putting forward elaims for 
which there was no foundation at all and, 
I think, the Subordinate Judge was quite 


justified in coming to the conoluéion that 


there was before him a selear oase of s 


INDLAN 


be accepted. While, 
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fimily settlement in 
disputing parties had a oase and in which 
there was a reasonable and proper decision 
of all the corflisting claims. Ashe points 
ont, there is no allegation of any fraud 


or collusion in the matter and the evidence 


clearly establishes that ever since the mu: 
tation was made the parties hava been 
all living together as məmbərs of a joint 
family. Another point which he makes is 
that thare i3 no evidenss to show that Paul 
Kuar is now in possession of the 10 
bigas whioh her husband purported to 


leave her by Will, and so there is reagon- ` 


able ground for Biak ing that the share of 
Mauza Dewara which was allotted to her 
in the year 1907 was given to her in lieu 
of the maintenance which her anaes had 
desired her to have. 

The next argument i3 that Bis compro- 
mise embodied in the document required 
registration. This argument cannot, I think, 
succeed, The question whether or not a 
document in the nature of a compromise 
requires registration dspends upan whether 
or not it purports to create a frash title 
in favourof any of the parties to it. Here 
I think the raasonable interpratation of 
the dosament is, that there was in raa ‘ity 
nə creation of a fresh title bat morely 
an asknowladgma3not from ere% of ths par- 
tias of a title pra existing in the othara. 

The last point which has ben raised 
is that inasmuch as one of the parties to 
the casa wasa minor, the sompromiga ra. 
quired the sanction of the Revenue Court, 
and in this sonnection seation 452 of the 
old Code of Civil Procedure is  raferred 
to. With, regard to this all I need say 
is that it has not baen made to appear 
to ma that the provisions of the Code of 
Civil Procedure apply en bloc to proceedings 
in Courts constituted under the Land 
Revenue Ast. There is in my opinion no 
force in this contention. 

[t has been pointed out that Musammat 
Phal Kuar was no party to the somoro- 
mise to which asseat was given by Shes- 
pal and Musemmat Sakhbrani, That is so. 
On the other hand there was evidence 
before the Subordinate Judge to show that 


the other parties accepted the arrangement. 
by which Musammat Phul Kunar was puf 


in possession of a small share in Manza 
Dewara? It ig proyed by docymentary 


which each of the : 


pd 
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evidence on the record that subsequent to 
the year 1907 Musammat Phal Kuar mort- 
gaged this share to one Sheoratan Lal 
and that. snbsequently. the mortgage was 
redeemed by Sheopal and his brother Har- 
pal. I think the Subordinate Judge was 
entitled to rely upon this fact for the 
purpose of showing that although Musam- 
mat Phul Kuar was not formally a party 
to the compromise proceedings, nevertheless 
the order for mutation which was made 
in her favour was accepted by the bro- 
thers and acted upon for a  sonsider- 
able period after the date on which it 
was made, 


To sum up, my conclusion is that the 
Subordinate Judge wasright in holding that 
there was before him a gennine case of 
family settlement in which bona fide claims 
had been put forward. The settlement is. 
in every way a reasonable one and must 
be given effect to. Affirming the judgment 
of the Court below I direat thatthis appeal 
be dismissed with sosts, 

Appeal dismissed. 


4 
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MADRAS HIGH COURT. 
feconp CIVIL Appear No. 1210 or 1917, 
August 1, 1918. í 
Present:—-Mr, Justice Spencer and 
Mr. Justice Krishnan. 
KASI VISVANATHA CHETTIAR < 
AND aNOTHZR— DEFENDANT No. 4 AND LEGAL 
REPRESENTATIVE OF Devenpaxt No, >— 
APPELLANTS 
VETEUS 

RAMASWAMI ATHITHA NADAR 
AND OTAERS—PrLantiFFs Nos. 1 AND 3 to 6 


AND Derenpants Nos. 1 ro 8— RESPONDENTS. 

Civil Procedure Code (Act F of 1908), s. 64, scope 
of—Award made rule of Court—Attachment, prior, of 
properties allocated by award to persons other than 
judgiment-debtors, whether avoids award-—~Purchase 
subsequent to decree on award, effect of. 

Section 64, Civil Procedure Code, avoids only 
private transfers and not awards which have become 
merged in a decree of Court.[p. 124, col. 1.] 

A dispute between the plaintiffs and defendants 
Nos. 1to 3 having been referred to arbitration, the 
drbitrator passed an award directing the delivery 
of certain properties to the plaintiffs, The award 


was filed in Court and a decree was passed int 
terms thereof. The properties had been attached 
by defendants Nos. 4 and 5 as the properties of.their 


‘jundgment-debtors, defendants Nos. 1 to .3, kefore-. 


the passing of the award, but were purchased by 
them in Court-anction after the deeree, In, 
a suit by the plaintiffs for possession of the 
properties: 

Heli, that as the attachment created no title in 
the defendants Nos, 4 and 5, it could not invalidate 
the award, but must be taken to be subject to the 
rights created by it, and that as the sale took 
place after the decree which was passed in terms 
of ac ne it was subject to that decree. [p, 124, 
col, I. l 


Second appeal against the deeree of the 
Court of the Subordinate Judge, Tinne- 
velly, in Appeal Suit No. 88 of 1916, pre. 
ferred against the decree of the Court of tha 
Additional District Munsif, Tinnevelly, in 
Original Suit No. 176 of 1915. 


FYACTS.—The plaintiffs and defendants 
Nos, 1 to 3 and several others were Pangalis 
in “some villages but were’ enjoying their 
lands separately for several years. The 
defendants Nos. 4and5 obtained a decree 
against defendants Nos. 1 to3 in Original 
Suit No, 23 of 1911 on the file’ of the Sub. 
Court, Tinnevelly, and in exesution of it 
brought the suit properties and several 
others to sale and purchased them themselyes. 
The plaintiffs preferred claims against the 
attachment of plaint Band C schedule prce 
perties, on the ground that they were the 
seperate properties of themselves and were 
in their separate enjoyment, but the claims 
were disallowed, They preferred no olaim 
against the attachment of the D schedule 
property. They filed the present suit to 
get rid of the effect of the claim orders in 
respest of the plaint Band C schedule pro. 
perties¢and of the attachment and sale of 
the D schedule property by establishing their 
title thereto. 


Defendants Nos. 1 to 3 were ex parte. De- 
fendants Nos. 4 and 5 pleaded that the suit 
properties were the separate properties of 
defendants Nos. 1 to 3 and enjoyed by them 
as such till Court delivery to themselyes as 
Court austion-purchasers. 

It transpired in the evidence that plaint. 
ifs and defendants Nos. 1 to 3 and the 
other Pangalis referred their disputes to the 
arbitration of a Pleader, Mr. Joseph Nadar, 
who passed an award deslaring plaintiffs’ 
title to and possession of plaint B schedule 
items Nos, 1 to 4. Original):Suit No, 13 of 


” 
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1913 was filed in the Tuticorin Sub-Court 


to file the award and all the Pangalis were 


parties to it. The decree, Exhibit B, in 


° the suit, was passed in the terms of the 


4 


award. SEN f 
The trial Court decreed for plaintiffs in 


respect of items Nos. 1 to 4 of Bschedole and 
disallowed their claim im respect of the 
roperties. 

ai al the Sub-Judge held that the 
C schedule properties were allotted to the 
plaintiffs by the award, though, by some 
mistake, it was omitted in the decree Ex- 
hibit B, and so he varied the decree by 
including the © sobedule properties in the 
decree to the plaintiffs. — 

The 4th defendant and the legal repre- 
sentative of the deceased Sth defendant 
preferred & second appeal to the High 
mer E, 8. Chidambaram Pillat and 
P, N, Marthandam Pillai, for the Appel- 
a T S. Ramaswami Aryar and Gopalas 
swami Aiyangar, for the Respondents. 

JUDGMENT.—Though the appellanta’ 
attachment was before the date of the award 
which allotted the properties to the plaint- 
iffs, their purchase was long after. Unless 
they are entitled to rely on their attach- 
ment as invalidating the award they must 
fail, as an attachment creates no title and 
their purchase must be taken to be subject 
to the fights created by the award. Sec- 
tion 64, Civil Procedure Cods, avoids only 
private transfers and not awards such as 
the one we have here ; such an award 
cannot be treated as a private transfer as 
it really only recognised plaintiffs’ prior 
title, Farthermore, before the appellants’ 
purchase, application had been made to the 
Court for passing 2 decree in terms of the 
award and a decree was 80 passed, The 
purchase was, therefore, sabject to that 
ae decrea of the lower Court is right 
and the second appeal „is dismissed with 


costs. 


t C. P., A 3 
7 Apreal dismissed. 
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ALLAHABAD HIGH COURT. © 
Privy Councin ArPLIOATION No. 3 or 1918, 
; July 25, 1918. . 
Present:—Sir Henry Rishards, Kt., Chief 

- Justice, and Mr, Justice Tudball, — 

CHIRANJI LAG AND anoraer—PcatntiF Fs 
APPELLANTS 
wersus 

BEHARI LAL AND orasrs—Derexnpanrs— 


RESPONDENTS. 09 

Civil Procedure Code (Act V of 1908), s. 110— 
Appeal to Privy Council—Cross-appeals to High Court 
— High Couré affirming part of decree and reversing 
part—Leave, whether can be granted. i 

Plaintiff’s suit was decreed in part by the trial 
Court. There were cross-appeals to the High Court 
and the latter dismissed the plaintiff's appeal and 
accepted that of the defendant.. The plaintiff applied 
for and obtained leave to appeal to the Privy Council 
against the decree by which the defendant's appeal 
had been accepted. He then upplied for leave to appeal 
against the decree by which his own appeal had been 
dismissed and the trial.Court’s decree had to that 
extent been confirmed: 

Held, that no substantial question of law being 
involved inthe case and the trial Court’s decree 
having; been confirmed, leave to appeal to the Privy 
Couneil could not be granted. [p. 125, col. 1.3 


Applisation for leave to appeal to His 
Majesty in Counsil under section 109, Civil 
Prosedure Code. 

Mr. B. E. O'Qonor (with him the Hon’ble 
Dr. Tej Bahadur Sapru), for the Appellants. 

The Hon’ble Dr. S. M. Sulaiman (with 
him Messrs. Baldev Ram Dave and Haribans 
Sahat), for the Respondents. 


JUDGMENT.—This is an application for 
leave to appeal to his Majesty in Counoil. 
It appears that the Court below decided 
partly in favour of the plaintiff and partly 
against. Both parties appealed. Inso far 
as the Court below decided in fayour of 
the plaintiff, this Oourt set aside the decree 
of the Court of first instance and dismissed 
the -plaintiff’s suit. There has been an 
application to this Court for leave to 
appeal against this decree of the High 
Court and by our order this day delivered 
we have given the usual certificate. The 
present application is for leave to His 
Majesty in Council against the decree of 
this Court which. affirmed the decision of 
the Court below and dismissed the plaintiff’s 
suit. It has been argued that inasmuch as 
both the appeals arose ont of the same snit 
and that this Court did not affirm in its 
entirety the desreeof the Courtof first instance, 
leave should be granted to appeal to His 
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Majesty. It seems to us that inasmuch as 
the decree, - which it is. sought to appeal 


against, confirms the decision of the Court: 


immediately below this Court, we have no 
power to grant a certificate unless we can 
certify’ that the appeal involves some 
substantial question of law. In the, present 
case we are unable to certify that any 
substantial question of law is involved and it 
was not contended that any such question was 
involyed.. The proposed respondents appear 
and oppose the application, contending that 
they ought not to be put to the expense of 
a. second appeal unless the -plaintif is 
entitled to appeal as- a matter of right. 
‘For the reasons stated above, we are 
unable to certify that the case fulfils the 
conditions prescribed by section 110 of the 
Code of Civil Procedure, and we reject the 
application with costs.’ - ` 
Application rejected, 


_ BOMBAY HIGH COURT.. 
Seconp Civit Apreat No. 209 or 1917. 
July 31, 1915, 

Ro Fresent:—Mr, Justice Heaton and 
Mr. Justice Hayward. 
RAMA SANTU RANDIVE—DEFENDANT 
-~ APPELLANT 
VETSUS 
DAJI NARU RANDIVE—PLAINTIEF 
- RESPONDENT. | . 
Hindu Law— Widow, decree against, whether binds 
rerersioners—Consent decree — Award—Collusion. 

- Every case in which the reversioners of a deceased 
Hindu are sought to be bound by a decree obtained 
against the widow of the deceased, must be decided 
oa its own particular circumstances, and the person 
who claims that the decree amounts to a bar against 
the reversioners must establish that the decree was 
fairly obtained either after a contest, or, if by 
consent, in such circumstances that the deoree ought 
to be regarded as having been fairly and properly 
obtained. [p. 126, col. 1; p 127, col 2; p 128, col. 1.] 

Second appeal from the decision of the First 
Class Subordinate Judge, A. P., at Satara, 
in Appeal No. 77 of 1915, confirming the 
decree passed by the Subordinate Judge, 
Karad,-in Civil Suit No. 427 of 1912, 

Mr. D. BR. Patuardhan, for the Appeal- 
lant, 
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Mr, Ishvarlal K, Vakil, for the Respondent. — 


JUDGMENT. | 

Haywarp, J.—The only question pressed 
in argument before us inthis second appeal 
is whether the plaintiff’s claim for the land in 
suitis barred by an award dearee between his 
predecessor-in-interest, a widow, and the 
defendant, claiming by a Will from the last 
male owner, Ithas been contended on behalf 
of the defendant that the olaim is go 
barred, relying upon the principle laid 


down by the Frivy Counoil in the caseof . 


Katama Natchier y. Rajah of Shivagunga 
(1), in which their Lordships ruled at 


page €04 that a decree fairly obtained 


against the widow would bind reversioners. 
That principle was followed by their 
Lordships of the Priyy Council in the 
subsequent cases of MBhagbutic Deri v. 
Bholanath Thakoor (2) and Jugul hishore v. 
Jotendro Mohun Tagore (3) and was extended 
to a daughter holding a limited estate in the 
case of Hart Nath Chatteryee v, Mothur- 
mohun Goswami (4). 

The contention was not accepted by the 
First Class Subordinate Judge, relying 
upon the case of Jeram Laljee yv, Veerbai (5) 
in which Batty, J., declined to apply 
principle either to a compromise or an 
award decree, This limitation of the 
principle was subsequently adopted by the 
Allahabad High Court in the cases of 
Gobind Krishna Narain v. Kkunni Lal (6) 
and Mahadet v. Baldeo (7), Ina later case 
[Gur Nanak Prashad v, Jai Narain Lal (8)] 
it was, however, held that a decree fairly 
obtained against the widow, even 
thongh the widow did not contest the 
suit, would bind the reversioners, This 
limitation of the principle suggested by 
Batty, J., was again rigidly laid down by 
a Bench of the Calcutta High Court in 


(1) 9 M. L A. 539 at p.604; 2 W. R. P. O: 
Suth. P. C. J, 420; 2 Sar. P, O. J. 25; 19 E. 

(2) 2 I. A. 256 at p. 261; 1 0.104 24 W. R. 168; 3 
Sar. P. © J. 6265; 3 Suth. P. C, J, 186; 1 Ind. Dec, 
(N. s.) 65 (P.O). 

(3) 11 I. A. 66 at p. 73; 10 O. 983; 8 Ind. Jur. 465; 
4 Sar. P. O. J. 553; 5 Ind Dec. (N. s.) 657 (P. CO). 

t4: 20 I. A. 183; 21 O. 8; 17 Ind. Jur. 481; 6 Sur, 
P. O. J, 234; 10 Ind. Dec. (x. s.) 638 (P. C.). 

(5) 5 Bom. L. R. 885, 

(6) 29 A, 487 atp. 492;4 A, L, J. 385; A. W. N, 
(1907) 151. 

(7) 30 A. 75; 5 A. L. J. 48; A. W, N, (1908) 18. 

(8) 14 Ind, Cas. 814; 34 A. 385; 9 A, L, J. 876. 


r 
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the case of Rajlakshmi Dasee v, Katyayani 
Dasee (9). On the other hand the Judges 
of the Madras High Court appear to have 
contemplated the possibility of’ a compro- 
mise deoree against the widow binding the 
reversioners, though they did not ast on that 
contemplation in the case of Bhogaraju v. 
Adapalli (10). The orly other decision 
examined before us which has any bear- 
ing on this point was that of Ghelhabai v, 
Bai Javer (11), in which a decree fairly 
obtained against a widow was held to ba 
binding on reversioners although the widow 
had withdrawn her appeal. It seems to 
me that this limitation of the principle 
appearing in these decisions has been founded 
upon the necessity of determining in each 
case, whether the decree could properly be 


said to have been fairly obtained against 


the widow as representing the ‘whole 
estate including the rights of the rever- 
sioners, and upon the necessity of proceeding 
with special caution where the decree was a 
compromise or award desree,.on the same 
grounds upon which if has been held 
that egal necessity must definitely be 
provéd in the case of purchases from Hindu 
widows and that transactions must definitely 
be shown to have. been explained and fully 
understood in the case of pardah women, 


| as observed by Jenkins,O, J., iù Sumsuddin 


v. Abdul Husein (12). It is not necessary 
for.the purposes of this case to go beyond 
this: and consider whether this limitation 
has not been-too rigidly laid down by the 
learned Judges of the Calcutta High Court 
in Rajlakshmi Dasee v. Katyayant Dasee (9) 


contrary to the general principle enunciated © 


by the Privy Counsil. 

Now it is necessary to look at the award 
decree to determine whether it could pro- 
perly be said to-have been fairly obtained 
against the widow as representing the 
whole estate including the rights of the 
reversioners. It there appears that the 
plaintiff's predecessor-in-interest, the widow 
seeking to assert ber claim to 
full ownership of the land in suit against 
the defendant, who was setting up title by 


(9) 12 Ind. Cas. 464; 88 0. 639 at pp. 672, 674. 
(10) 12 Ind. Oas. 123; 35 M, 560 at pp. 561, 564; 


10M. L.T 


a 179, 
K 17 Ind, Cas, 866; 14 Bom. L. R, 1142; 87 B, 
uy) $1 B. 166 at p. 175; 8 Bom. L, R. 781. 
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a Will alleged to have been obtained from 
her deceased husband Joti, The result -of 
the arbitration was that the widow Tars 
claim was dismissed, but ample provision 
was made for her nanenane during her 
life by actual residence with the defendant- 
or, in case -she found that inconvenient, by 
enjoyment of a separate dwelling-house and & 
cash maintenance _allowance of Rs. 36 a 
year. It was in the latter case deaided that 
after her death even that dwelling-house 
should become the absolute property of the 
defendant. That award was by consent of 
the parties and in their actual presence mada 
a decree of the Court. It seems to me that 
the defendant, who prodused and relied upon 
this award decree, had not merely to produce 
it but, in ascordince with the principles 
already discussed, to prove further that it 
was fairly obtained against the widow, as 
representing not only her own interests but 


‘those of the reversioners as prescribed by 


the Privy Council,- The defendant, how- 
ever, failed to prove any such thing. On 
the contrary the award -deeree is open to 
the obvious criticism that the widow ob- 
tained practically all that she would bé 
likely to need during her lifetime and 
would not appear to have paid particular 
attention to the interests of the reversioners, 
But there is, moreover, nothing in the award 
decree to indicate that the matter in dispute 
between the parties was actually contested 
before the arbitrator. There was in fact 
no such guarantee that due regard was 
had to the rights of the reversioners as 
there would have been, had the case been 
actively contested in regular proceedings in 
the Civil Court. It would not, in my opinion, 
be right in such circumstances to accept 
this award decree as a decree fairly obtained 
against the widow as representing the 
whole estate and so binding on ,the rever« 
sioners. It was, therefore, in my opinion, 
correctly disregarded by the First Class 
Subordinate Judge, as not falling within 
the general principle enunciated by the 
Privy Council. 

It follows that the award decree bound 
the widow only and not the reversioners 
and that as the olaim here is not under the 
widow but by right of purchase from the 
last reversioner, there can beno question of 
ves judicata under the provisions of section 11 
of the Civil Procedure Code, 


~ 
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. The decision of the First 
ordinate Judge ought, in my opinion, for 
these reasons to be sonfirmed and the appeal 
to be dismissed with costs. 

Heaton, J.—I agree. But as the case 15 
one cf importance, I will státe my con- 
‘glusions in my own words. The case is of 
importance, because we have io determine 
whether the principle applied in Shivagunga’s 
case (1) applies to the facts of this case. 
The principle is the prevention of a multi- 
plisity of suits on the same oause of action. 
It applies at least in this particular: 
there is no doubt that ia the litigation 
which took place between the widow of 
the last male holder and the present 
defendant, who was also the defendant in 
the earlier suit, the widow did represent 
the estate and not merely herself or her 
own interest. For she sought to recover 
the property as the estate of her deceased 
husband, that is to say, she was fighting 
or professing to ight the battle not only 
of herself. but of “her’ daughter and her 
daughter’s son, who, next to the widow 
herself, were those most nearly interested. 
Therefore, it is that we have to see whe- 
ther the principle applied in Shivagunga’s 
case (1) applies in other particulars also. 

The reason for applying the prinsiple is 
stated in these words, 
pages 603 and 604 of 9 Moore’s Indian 
Appeals: “It seems, however, to be neces- 
sary, in order to determine the mode in 
which~this appeal onght to be disposed of, 
to consider the question whether the 
decree of 1847, if if had become final in 
Anga Mootoo Natchiar’s lifetime, would have 
“bound those claiming the Zamindari in 
succession to her., And their Lordships are 
of opinion that, unless if could be shown 
that there had not been a fair trial of 

the right in that’suit—or, in other words, 
~ unless that decree could have been suc- 
.. essafully tmpeached on some special ground, 
it would have besnan éffestual bar to any 
new suit in the Zillah Court by any person 
claiming in sucesssion to Anga Mootoo 
‘Natchiar.”- Now it appears from what is 
stated at page 595* in the same report that 


_- the decres of 1847 was arrived at in a suit 


in which a large body of evidence had in 
fact been given by each side and it was, 


therefore, quite clear that, unless something 


*Pace of 9 M, I, A,-—-Hd, ‘ 
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to the contrary was made out, it was a 
really contested suit: a suit which had 
really bsen fought out. "Those being the 
facts, their Lordships said, “in their opinion 
the decree must be binding not only on 
the widow but on the reversioners,’” Now 
here we have a ease in which it is not 
shown that the suit between the widow and 
the present defendant was a really gone 
tested suit, I will mention six circumstances 
which clearly appear from the judgments 
and which as facts are not now contested 
by either «side. The first circumstance is 
that the plaintiffin the suit wasa Hinda 
widow. The second is that the defendant 
was next to the widow’s own grandson 
the nearest reversioner, was a member of 
her husband’s family and amongst the 
actually the 
nearest of all to her deseased husband. The 
third is that the defendant based his claim 
to the property on a Will of which he ‘never 
obiained Probate and which has never, so 
far as appears, been produced ina Court of 
Justice, The fourth circumstance is that 
an arbitrator was appointed by the parties 
and an award was made. The fifth is that 
there wasan unopposed decree made by the 
Court according to the award; and the sixth 
and last circumstance I mention is that by 
this deoree the widow had her residence and 
maintenance assured. ™Where yon have 
circumstances such as these, it seems to me 
that you have at once the clearest indication 
of a probability that the decree was nota 
contested matter but was arrived at by either 
collusion or consent. When the interests of 
an agnate come into conflict with those of a 
Hindu widow, we know very well from 
experience that the interests cf the widow 
are likely to find very slender protection. 

These being the facts then. it seems to 
me that although the Judge in appeal did 
not base his decision on them, his decision 
was perfectly correct. 

In conclusion, [should merely like to add 
that Ientirely agree with what my learned 
brother has said that in each oase where 
the principle applied in Shktvagunga’s cass (1) 
comes to be considered, we must deal with 
the circumstances of the particular case ; 
and also that when a person produces a 
judgment and claims, on the principle ap- 
plied in Shzvagunga’s case (1), that the judg- 
ment amounts toa bar against the revers 
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sioners, he has ‘not done enough. If still 
remains for him to establish, where one 
of the parties wasa Hindu widow, that the 
judgment has been fairly obtained either 
after a contest or, if by consent, in such 
sircumstances that the consent decree 
ought to be regarded as a decree fairly 
and properly obtained. 

I agree that this appeal should be dismiss- 
ed with costs. 
Appeal dismissed. 
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MADRAS HIGH COUR’. 

Civiu Revision Patrrion No. 382 or 1918 
AND Orrin MISOELLANEOUS PETITION No. 117 
or 1916. 

April 23, 1918. 
Present :—Mr. Justice Oldfield. 
In re N. N. KRISHNASWAMI IYER— 
PLAINTIFE—PETITIONER. 

Madras District Municipalities Act (IV Mad. of 1884), 
ss. 21, 27—Municipal Council, powers of —Disbursement 
of funds—=Acquisition of lunes—Interjierence by Court, 
limits of -—-Crvil Procedure Code (Act V of 1908}, s. 115 
—Revision—High Court, powers of interference of — 
Error of law or fact. R ; a 

The High Court will not interfere, in revision, 
with the finding or decision of a subordinate Court, 
under section 115 of the CivilProcedure Oode, on the 
ground that it erred in law or faot in -its appreciation 
of the merits. To justify_the High Court’s inter- 


ference, there must be a want of, or a failure to 
exercise, jurisdiction by the subordinate Conrt. Lp. 
"128, col, 1.) 


Amir Hassan Khan v. Sheo Baksh Singh, 11 ©. 6; 11 
I. A. 237; 4 Sax. P. O. J. 559; Rafique & Jackson's P, 
“GO. No. 83; 5 Ind. Dec. (x. s.) 760, followed. | l 
Under section 21 of the Madras District Muni- 
cipalities Act a Municipal Council is a Corporation 
“with power to contract and to do all things neces- 
sary for the purpose of its constitution, the Munici- 
pal fund being held by it under section 27 for 
the -purposes of the Act. If the Council keeps 
within its authorization and acts bona side, the Court 
-will not interfere with its operations It will be 
deemed the best judge, not only of what is most 
‘conducive to ita own interest, but also of what is 
proper and fitting as regards third parties, aud it 
will be left unchecked to take or not to take- lands 
for promoting sanitation, etc. The Corporation is, 
howevere, protected only if it acts bona fide, [p. 128, 
col, 2; p. 129, col. 1.1 - Las 
Petition, under section 115. of “Act V of 
1908, praying tbe High Court to revise the 
order-of the District Court, South ‘Malabar, 
dated the 23rd March'1918, in Civil Miscel- 


jJaueous Appeal No, 13 of 1918, proferred 


A 
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` against the order of the Court of the District 


Munsif, Palghat, dated the 9th January 
1918, in Miscellaneous Petition No.-4098 of 
1917, in Original Suit No. 536 of 1917. 

. Mr. K. R. Guruswami Atyar, for the Peti- 
tioner. re A 

JUDGMENT.—In this petition, which 
comes before me for admission, I am asked 
to revise the order of the District Judge, 
South Malabar, dissolving an injunction 
granted by the District Munsif, Palghat, 
restraining the Palghat Municipal Counoil 
from making a certain payment from its 
funds pending decision of a suit for a perma- 
nent injunction ‘in the same terms. 

The first objection to this petition is that 
it discloses no ground for revision, fulfilling 
the requirements of section 115, Civil Pro- 
cedure Code, The District Judge undoubt- 
edly had the, jurisdiction, which he exer- 
cised, to set aside the Distriet. Munsif’s 
order, and no argument has been based on 
his commission of any material irregularity 
in that exercise. If, as is alleged, he 
erred in law or fact. in his, appreciation of 
the merits, that is not material [Amir 
Hassan Khan v. Sheo Baksh Singh (1)], On 
this ground alone the petitioner must fail. 

But further the learned District Judge 
does not appear to me to have erred in law. 
The payment above referred to is to be 
made for land acquired for a scavenging 
lane. It is not alleged before me. that 
the Counsil’s sanction for the expenditure 
is not formally regular or that the pro- 
vision of such a lane is not within its power 
and duty. The injunction is claimed on the 


sole ground that the lane could be opened . 
more Gheaply and conveniently in another 


way, suggested by petitioner. The learned 

.Judge has held that the District Munsif 
had not sufficient evidence before him to 
justify even a provisional conolusion to that 
effect and, though this is only suggested at 
the end of his paragraph 7, that interference 
with the Council’s discretion exercised 
intra ttres cannot be justified. 

Only the second of these reasons calls for 
notice in revision. Under section 21 of Act 
IV of 1884 the Council is a Corporaticn 
with power to sontractand to do all things 
necessary for the purpose of its constitution, 


(1) 11 6.6; 11 I A. 287; 4 Sar. P.O. 0. 559: 
Rafique & Jackson's P. C. No. 83;5 Ind. Dec. (N, 8.) 
700 (P. C.) 
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the ° Municipal fund being held by it under 
section 27 for the purposes of the Act, of 
which, it is not denied, the promotion cf 
sanitation by the provision of lanes is’ one. 
And the law applicable to it, like other 
Corporations, is that ‘ h ‘if it is kespi with- 
in its authorisation and acting bona fide the 


Court will not interfere with its operatione.- 
It will be deemed the best judge, not only of ` 


what is most a to its own interest, 
but also of what - proper and fitting 
AS regards third Bet and it will be loft 
unchecked to take or notto take lands, eta.” 

Brice on Corporations, 3rd Edition, 475. This 
statement of the law is supported by the learn- 
ed author by reference to English authority 
and the cases relied on before me, Dundee 
Harbour Trustees v. Nicol (2) and Vaman 
Tatyayt v. Municipality of sholapur (3) afford 
no reason for distrusting it, since they deal 
only with the right of particular persons to 
sue, not the validity of their 
action. “No doubt a Corporation is protested 
in accordance with tke foregoing, only if its 
act is done bona fide. But this is not the teat 
applied by the District’ Munsif’s judgment 
or proposed on behalf of the petitioner here, 
except in‘so far’ as both- depend on the 
illegitimate. assumption that any bona fide 
opinion as to the acquisition must coincide 
with their own; and this assumption is 
particularly marked in connection with the 
former’s refusal to consider the. propriety 
of this acquisition in connestion with the 
. further. one, whioh the-Council alleged that 
it contemplated. In the absence of any 


attempt by the District Munsif to consider. 


the Council’s project as a whole and to de- 

cide whethér this part of it was sanctioned, 

rightly or wrongly, in good: faith, the in- 

junction cannot be supported and the learned 

District Judge was right in setting it aside. 
The oivil revision petition is dismissed. 
M,C. P. 


Petition dismissed, 
(2) (1915) A. O. 550; 84 D. J. P. C. 74, 
(3) 22 B. 646; 11 Ind. Deo. (N. 8.) 1012. 
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PATNA HIGH COURT. 
Appeal FROM ORIGINAL OrDER No. 46 or 1917 

| WITH Civit Revision No. 140 or 1917, 

December 21, 1917. 
Present:—Mr. J istida Roe and 
. dustice Sir Ali Imam, Kr. 
DHANINDER DAS— APPELLANT 
" versus 
Bakhshi HARIHAR PRASAD SINGH 
— RESPONDENT, ` 

Civil Procedure Code (Act V of 1908), ss. . 41, 115 
O. XXÍ, 1.96, O. XLVII, r 1—Hzecution of decree — 
Delivery of possession, proceedings for, nature ‘of— 
Order directing delivery of possession—Review—J. uris- 
diction of Court—Revision, whether lies. 

Proceedings for delivery of possession are not 
proceedings in connéction with the execution 
of a decree, and, therefore, no appeal lies against 

~an order passed in such proceedings. [p. 129, col. 2.) 

Where, through no fault of the judgment- debtor, 
the fact that an application for delivery of posses- 
sion is barred by time is kept from the knowledga 
of the Court, and an order is passed directing 
delivery of possession, the Court has, on the fact 
being brought to its notice, jurisdiction to review 
its previous order ‘and to bring it in accordance 
with law, and the High Court has no power to 
interfere in revision with the order passed on review, 
[p. 150, col. 1.] 

Appeal from the order of the Subordinate 
Judge, Shahabad, dated the 6th February 
1917. 5 

Mr, Rajendra Prasad, for the Appellant. 

Mr, Mirtunjay Lal, for the Respondent. 

JUDGMENT, 

“Ros, J.—The fasts of this case are briefly 
that on the Sth January 1917 the learned 
Subordinate Judge of Shahabad made an 
order f r delivery of possession of property 
purchased in execution of a decree. On the 
26th January 1917 the judgmert-debtor 
applied to have that order set aside on the 
ground that the application for delivery of 
possession was on the face of it barred by 
limitation. 

The matter was taken up on the 6th 
February 1917, ard the learned Subordinate 
Judge, finding that the order for delivery 
was barred by limitaticn, ordered it ‘to be 
cancelled. His order runs: “Objection is 
allowed and the delivery of possession is 
cancelled.” 

An appeal has been laid to this Court. 
But that appeal is obviously incompetent, for 
it is now settled law for this province that 
proceedings for delivery of possession are not 
proceedings in connection with the execution 
of a decree. Weare asked, however, under 

Subar- 
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dinate Judge’s order on the ground that it is  151—Decree, ex parte, set aside—S¢le in execution of 


made without jurisdiction. It is to be noted decree, whether can be set aside—Limitation Act 
JP (IX of 1908), Seh. I, Art. 181—Limitation for appli- 


that ihe whole of tbe proceedings, both as cation to'set aside sale, commencement of. 
conceived by the judgment debtor and by Plaintiff obtained an ex parte decree against the 


‘the learned Subordinate Judge, were taken defendant and caused the latter's house to be 


under secticn 47 of the Code of Civil Proce. sold in execution and purchased it himself. The 
defendant subsequently got the ex parte decree set 


dur, a sestion which Fad nothing whatever to _ aside but on a retrial of the case a decree was 
do with the matter: but it is urged before us again-passed against him, He then applied to have 
that the Court had juriédiction under Order «the previous sale of the house set aside: 


XLVII to review its own order. eee tae g been 
set aside, the sale which was held in execution o 
For the SAA e P on that decree ought itself to be -set aside as „being no 
Sasibhushan Mookcriee v. Radhanoth Boce longer based on any solid foundation: [p 131, col-1.} 
It was never suggested in that case that the (2) that the application to set aside the sale could 
Monsif bad no power to review his own bê treated as one under section 47, or section 144 
order erroneously made delivering possession, ° section 151 of the Civil Procedure "Code; [p. 131, 
All that was said was that he bad no power (3) that the application was governed by Article 
to review an order of Fis predecessor. It ig 181 of Schedule I of the Limitation Act and that 
clear from the desision in’ Hadjee Abdocliah - limitation began-to run from the date on which the 
Rensut Hessein v. Hadjze Abdoollak (2) ikat € parte decrec was set aside. [p. 131; col 2.) 
this is a fype of case in which a Court should ao oo ne decision of - the 
review its own order. Through no fanlt cf istrict adge, atnagiri, in Appeal 


| h No. 4.4 of 1915, reversing the deoree 
thes. judement debtor: the: Important Tadi d by the Subordinate . Judge, Rajapur, 


h passer 
was kept from the knowledge of the learned in Miscellaneous Application No. 26 of 1914.. 


‘Subordinate Judge tbat. this application was 
time-barred. On the fact being braught to N dope Atmaram, for the Appellant. 
his notice by the jūdgment debtor, tke r, P. B. Shingne, for the Respondent, 


learned Subordinate Judge was, in cur ` JUDGMENT. 

opinion, right in correcting his order and Haywarp, J.—The plaintiff Yesu got an 
making it in accordance with law. -ex parte decree for Rs. £6 against the 
la We, therefore, decline to interfere. The" defendant Shivbaiin 1906. Shivbai’s house 
appeal is dismissed with costs in accordance was gold in execution of that decree in 
with- the scale laid down. We make no 1910, but she succeeded in subsequently 


' -order as to costs upon the application for getting the ex parte deoree set aside and 


revision, / in having the oase retried. The plaintiff 
IMAM, J.—I agree, | ~ a Yesu succeeded in ‘the retrial in obtain- 
Appeal dismissed; ing a decree against the defendant Shivbai 


Application rejected. for a sum of Rs. 87 in 1914. But Shivbai 
i then applied to have the previous sale of 
{1) £6 Ind. Oas. 267; 19 0. W. N. 835; 20 O. 1. J. the house in execution set aside. That 


433 
2) 20. 181; 81. A. £21; 26 W. R. 50; 1 Jnd. Dec, 


an (P. 0). first instance, but was rejected by the 


Court of ` first appeal, which appears to 
haye treated tbe, application as one under 
sestion 47, of the Civil Procedure Code, 
Shivbai bas accordingly come to, get that 
decision set aside iu second appeal. 

The substantial point argued has been 
whether in the circumstances stated the 
previous gale of the house in exeontion 
SHIVBAI BABYA SWAMI—Darenpant could be set aside, and reliance has been 

APPELLANT - placed for-the finding in the negative upon 
Z ' the case of Shivlal v. Shambiuprasad (1). 


VveTsUus 
YESU CHEOO NAYAKIN—Prainrizr— But it has been replied to that argament 


RESPONDENT, . 
Civil Pr ocedure Code (Act V of 1908), se. 47, 144, (1) 7 Bom, L. R. 555; 29 B. 435, 


3 





| BOMBAY HIGH COURT. 
Seconp Civiu Appa. No. 115 oF 1917. 
“July 23, 1918. 
Present :— Mr. Justice Heaton and 
Mr. Justice Hayward. 


Held, (1) that the ex» parte decree having been ; 


Lad 


application was granted by the Court of. 


Vol, XLVI] , 


“ that that case referrad particulary to the 
equities arising in favour of a third pirty 
being a bona fide purchaser for value 
without notice at the Court-sale. It seems 
to mə that there is forse inthis argument, 
particularly in view of the remarks of 
the Privy Counsil in the case ‘of Zain- 
ul-ablin Khan v. Muhammad Asghar Ali Khan 
(2), in which -their ‚Lordships of the 
Privy Counsil - pointed out at page. 172 
that “there is a great distination bsotween 
the desres-holders who came in and 
purchased under their own decrae, whish 

“Was afterwards reversed on appeal, and the 
bona fide purchasers who came in and 
‘bought at the sale in exesation of the 
desres, to which they were no parties, 
and at a tima when that darao was’ a 
valid dəsraə, and when the order 
sala was a valid order.” That distinstion 
has rasantly baen again raferred to ia 
the oasa of Set Unizdmal v. Srinath Ray 
(3). Ib seams to mo, therefora, uodn tha 
equities sad upon the authorities’ that tha 
previon3:sala of ¢h3 houss in execution 
-under the pravioz3 dasraa waieh.hai basa 
set aside ought itaalf to bə 88b aside, as 
being no longer based on any ' solid founda- 
tion. 

There was ee some argaomsnt -as to 
the particular rals. under which suibh an 
order could be made. It seems to me 
that the order musi ‘ba held to ba made, 
_ a3 desided’ without sabsequent: 
by the first appaal Court, under sestion 47 
of the Civil. Prossdura Code, ani if any 
farther authority for sa3h an ordar should 
ba required, ‘thon it seam3 to m3 that a 
referanca could ba made either to sastion 
144 or section 151 of. the Civil Prosedure 
Codo. It has baen urged that the former 
section does not cover a ‘ease in which 
an ex parte deores has been set aside. 
But it seems to ma that the words used 
are sufficiently wide to cover evan such a 
| 0a8e, though the use of the word ‘varied’ 
or reversed’ and tha reference to ‘the 
Oourt of first instanca’ would appaar oa 
first sight to’have had primarily in 
` view proceedings in appeal. Bat however 
that may be, the casa would, in my 


opinion, undoubtedly be covered by sestion 
(2) 10 A. 166 at p. 072; 151. A. 12; 6 Sar. P. O. J. 

129;6 Ind Dec. (N. s.: 112 (P.O), 

wal? 27 0.810; 4C. W. N. 692; 14 Ind. Dao. (N. 8.) 
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There 
gan, in my opinion, bə no raal doubt in 
such a case as to there being a second 
appeal, because the proceedings were, as 
already stated, under section 47 to which 
it has merely become necessary by reference 
to- apply the provisions of section 144 or 
151 of the Civil Procedure Code. 

It was also suggested that the applica- 
tion ought to be regarded as time-barred 
under Article 166 of the Schedule to the 
Limitation Act:- But that Article appsars 
to be hardly applicable to the facts of this 
particular sase. The cause of action 
accrued upan setting aside the eg parte 
decres in 1914 and taking -that as the 
date from which limitation ran, the appli- - 
cation would olearly ba within time under 
the provisions of Article 181 of the Sohe- 
dule to the Limitation Act, 

We ought, therafore, in my opinion, to 
set aside the order of the first appeal 
Court and to dire2b that the previous sale 
of the house in exeontion shonld be set 
aside, bat subject in all the circumstances 
to .this oondition that Shivbai pays up the 
amount now dug from her under the second 
decree within three months of- the decision .. 
of this second appeal. 

BHiach party to bear his own costs through- 
out, 

Heaton, J.—I have very little to add to 
the judgment just delivered. I would, 
however, add this. We have here a case 
of a wrong which has baen done to the 
applicant, besanse her property was sold 


‘under an eg parts decree wrongly obtained, 


She was ignorant of the decree and even of 
the sale which thereafter took place under it 
and, therefore, was unable within the -period 
allowed by limitation to get the sale set aside 
by the ordinary application, which must be 
made within one month. And if she is to get. 
if set aside af all, it oan only be either by 
suit or by an application of another kind. 

It has been decided by the District Court, 
and against this decision there was no appeal, 

that this application should be treated as 
one under section 47. We are, therefore, - 
only conserned with -the question whether 
the Court has the power to set aside the 
sale. That question my learned brother 
has dealt with and I agree to the order 


proposed, 
Order set astde, 
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VADDIPARTHI MANGAYYA V. VADDIPARTHI VENKATARAMANAMURTHI, 


MADRAS HIGH COURT. 
(Orit Misosinangous PETITION No. 1142 or 
1918, 
August 15, 1918. 
‘Present :—Justice Sir William Ayling, KT., 
‘and Mr, Justice Sesbagiri Aiyar. 


‘. VADDIPARTHI MANGAYYA AND 


ANOTHER— RESPONDENTS Nos. l ano 3— 
PETITIONERS ‘ 

TT - versus 
VADDIPARTHI VENKATA- 
RAMANAMURTHI AND OTHERS— 
APPELLANT AND Responpenta Nos. 2, 4, 6, 


AND 9--RESPONDENTS.- |. 

Civil Procedure Code (Act YV of.1908), s. 109— 
Appeal to Privy Council—Remand by High Court for 
yetrial—Leave, grant of, conditions determining — 
> Final judgment, test- of-—Judgment on- merits on one 
issue and remand on another—Certificate, grant of, 


_ in respect of portion of judgment, propriety of. 


Nn 


hoad 


Where a High Court, on appeal, remands a case 
-for retrial by the lower Court, there is no final 


Temporary Subordinate Judge, Cocanada, in 
Original Suit No. 39 of 1916. 

Mr. P. Narayanomurthi, for the Peti-' 
tioners. \ 

Mr. P. Somasundaram, for the Respondents. , 

ORDER.—We uphold the. preliminary 
objestion that leave should not be granted 
in this case. The suit was for partition. 
There are two sets of properties. As 
regards the first of, them, the defence was 


that the defendants were the holders of = 
the service in respest of which the nam - 


was granted, that they were enjoying the 
property by doing the service, and: that 
consequently plaintiff was not entitled to 
olaim his share in it. As . regards the 
=“ gecond set of properties, it was vontended 
that the parties had become divided, in 
respect of it long ago and that it was 
not open to the plaintiff to claim a re- 


judgment against which the High Court. can partition, ‘Issues one and “two relate res- 


under section 109, ' ivil Procedure Code. [p. 134, col. 1.] 
Where every issue of fact has been found "by the 


. Appellate Court and the remand is directed solely 


. grant a certificate to appeal to the “Privy Council pectively to the two sets of properties. The l 


‘other issues were general in their nature, 
and raise questions of limitation, and res 


with a view to give the consequent reliefs depend- judicata. The Subordinate J adge held that 


ent on the conclusions of the appellate Court, the 
judgment must _ be regarded as final within the 


the first set of properties was not divisible, 
that the claim of the plaintiff was barred 


meaning of that éxpression in section 109 (e+, Civil by limitation ‘and res judicata and dismissed 


~ Procedure Code [p. 133, col. 1.) 

The mere fact that a judgment has not been 
given ona preliminary point will not render it 
necessarily a final adjudication. The question in 
each case will be whether thë pronouncement by 
the Appellate Coart has given a final decision upon 
all the rights litigated [p. 134, col 1.] 

-Saiyid Muzhar Hussein v 'Musammat 'Bodha Bibi, 
WA ilen M. ud. 40; LA kh o'Sar P.O. J. 650; 
8 Ind Dec. N.s) 397 (P 4, p explained. 

Tirunarayana v CGopalasami, 3 M 34. 4nd Dec 
(x a) 456, Nayari Venkutaranga v. Venkatarama 
Narasimha, 2 Ind. Cas 842; 38 M. 509%; 26 M L.L 
94: 14 M, L T.5450: (194: M. W., N o4: and Nuri Mian 
v, Ganges Sugar Works Limited, 32 Ind Cas 3860; 38 
A. IBU «4 a, dad. BU F. B., followed. 

' Where a final decision is given on one of tho 
issueg-on the merits and a retrial is ordered in 
respect of the other points or issues, the judzyment 
is not final under section 103 a , Civil Procedure 


Code, and leave cannot ba granted to appeal to the, 


Privy Council in respect only of the adjudication on 
the merits jp 13%, col 2 } 


the suit. He gave. no specific finding on 
the second issue. On appeal we differed 


from the Subordinate Judge on the ques- — 


tion of the divisibility of the nam lands 
ana overruled him on the questions of 
- limitation and res ju licata, In this. view 
we remanded the suit for disposal on the 
merits. The two oustanding questions on 
which findings of fact had to be arrived 


at by the Subordinate Judg@ related to ` 


the re-partition of the second set of pro- 
perties and to the ascountability of the 
defendants for the income of.the first set of 
* properties, l 

This application -has been made for leave 
to appeal against our jadgment. It was 
opposed on the ground, among others, that 
as we directed a retrial on remand, there 


Position, presented under section 110 of is no final judgment against which an 


the Cove of Civil. Procedure, praying that, 


appeal can be preferred to .the Privy 


. in the -ciragmstauses stated therein, the Council, We think this. contention is 
High Court Court will be pleased to grant right Mr. Narayanamurtbi plases strong 
a certificate to enable the petitioners to reliance “on the observations of the Judicial 
appeal to His. Majesty in Council against Committee in Satyid. Muzhar Hossein vy. -> 

the. decree of the High Court in Appeal Musantmat Bodha Bibi (1). It is true that, 


No. 79 of 1917, preferred to the High Oourt 
against ‘the decree . of the Court ‘of the 


(1) 17 A. 11255 M.S. 20; 22 I. A. 1;.6 Sar, P. O, 
J. 680; 8 Ind. Dec. (Nn. s.) 897 P. O.). h 
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where every issue of fact has been found 
by the Appellate Court and the remand is 
directed solely with a view to give the 
consequential reliefs dependent upon the 
conclusions of the Appellate Court, the 
judgment must be regarded as final within 
the meaning of that expression in seation 109, 
slause (a) of the Civil Procedure Code. At 
the same time we are unable to agree with 
the learned Yakil that, unless the judg- 
ment of the Appellate Court proceeds upon 
a preliminary point, it should be regarded 
as a final adjudication. For example, there 
-may be -reversal upon a question of adop- 
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be obviously wrong. We have, therefore, 
come tothe conclusion that the judgment 
appealed against, notwithstanding that it 
gave a decision on the merits in respect 
of one set of properties, is not a final 
judgment contemplated by section 109 (a) 
of the Civil Procedure Code and that the 
leave asked for should be refused. No costs. 
. M.C. P, 
Leave refused. 


tion desided by the first Court and a oon- — 


sequent remand for the purpose of ascertain- 


ing the extent and nature of tha pro- 


perties to be decreed in favour of the 
plaintiff. Jt msy be that, on remand, not- 
withstanding ‘the finding in -favour of the 


plaintiff on the question of adoption, he may . 


fail to obtain any relief whatsoever in the 
suit, Under such circumstances it would be 
futile to grant -leave to appeal to the Privy 
Council. The desision of this Court in 
Tirunarayana v. Gopalasami (2) supports the 
view we have taken. 
oase will be whether the pronounsement by 
the Appellate Court has given a final decision 
upon all the rights litigated Nayari Ven- 
katuranga v. Venkatarama Narasimha (3) 
quotes with approval the -earlier Madras 
`~ case and we see no reason to differ from 
_ these two decisions, The Allahabad High 
Court considered the matter very fully in 
a recent Fall Bench decision in Nuri Mian 
ve Ganges Sugar Works, Lid, (4) and our con- 
slusions are if accordance with that decision. 

Mr. Narayanamurthi argued that as the 
judgment is final within the meaning of 
the Judicial, Committee in Saiyid Muzhar 
Hussein v. Musammat. Bodha Bibi (1) 
in: ‘respect of the first set of properties, 
he is entitled to prefer an appeal in regard 
to it. The result of upholding this son- 
tention would be to split up a suit into a 
number of claims and to give the party 
' ‘against whom a judgment has been given 
upon one of them a right of appeal to the 
Judicial Committee. Sucha course would 


(2) 13 M. 849; 4 Ind, Dec. (N. s.) 956. 

(3) 21 Ind. Cas. $42; 38 M. 509; 26 M, L. J. 96; 14 
M. L. T. 660; (914) M. W, N. 64. 

(4) 32 Ind. Cas. 360,88 A. 150; 14'A. L, J. 50 


¥ 
Lud 


The question in each. 
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PATNA HIGH COURT. 
Civit Revision No. 300 or 1917. 
` January 11, 1918. 
~ Present :~—-Sir Dawson Miller, Kr., Ghief 
Justice, and Mr. Justice Mullick. 
AGABEQ— PETITIONER 
VETSUS 
Musammat SUNDARI—Opposita PARTY, 

Civil Procedure Code (Act V of 1908), O. XL, 7.1, 
O. XLII, r. t (s)—Recetver, appointment of-—Objection 
by person in possession, dismissal of-—-Appeal, whether 
lies. j 

The applicant advanced money to one T, and in 
consideration of that was appointed manager of 
T.’s estate and was put in possession of it. Sabse- 
quently certain creditors of T. obtained a decrce 
against him and in execution of that decree n 
Receiver was appointed and put in possession of T,’s 
estate Thereupon the applicant preferred an 
objection to the appointment of the Receiver and 
to the delivery of possession of the estate, which 
was dismissed: 

Held, that the order dismissing the applicant’s 
objection came within Order XL, rule lof the Civil 
Procedure Code, and was appealable under Order 
XLIII, rule 1 s) of the Code. [p. 184, col. 2.] 

Revision against an order of the Subordi- 
nate Judge, Deoghur, dated the 27th Sepe 
tember 1917, 

Messrs. Susil Madhab Mullick and Bama 
Charan Lahiri, for the Petitioner. 

Mr. Pugh (with him Mr. Naresh Chandra 
Sinha), for the Opposite Party. 


JUDGMENT,—In this case an application 
is made on behalf of Mr. Alfred A. Agabeg 
asking us to _exercise our powers under 
section 115 of the Code of Civil Procedure 
and review a desision of the Snxabordixate 
Judge of Deoghur, dated the 27th Sep- 
tember 1917. It appears that the appli- 
gant advanced money to one Thakur 


Ys 


à ance. 


. Thereupon a written objection was - 
. by the applicant to the appointment of 
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Ashutosh “Deso, Ghatwal of Rohini, and’ in 


consideration of that he was appointed © 


manager of his estate on the 4th May 1914, 
put into possession, and Thakar Ashutosh 
Deo received apparently a monthly allow- 
A little later on the applicant was 
served with a notice of discharge. There- 
upon he instituted a suit and obtained a 


declaration to the effect that he was entitied 


to remain in possession and to collect the 
rent to pay off the debt in accordanse with 
the terms of the agreement, which was a 
written agreement entered into on the 4th 


“May 1914. Subsequently he appears to 


have advanced some further money and 
got a usufructuary mortgage in respect of 
Basuri Mahal, which was the same or part 
of the same property. On the 17th July 
Musammat Sundari and Debi Prasad Mar- 
wari . obtained a desree against Thakur 
Ashatosh Deo for a sum of Rs. 4,725, and 


in execution of that decree a éaeivor was | 


appointed and he was put in possession of 
the property in respect of which the present 


‘applicant was already exercising, or claimed 


that he' was exercising, rights of possession. 
filed 


the Receiver, and tothe delivery of papers 
and demanding a return of the papers al. 
ready delivered. This objection came on 
bafore the same Court, that is, the Court 
of the Subordinate Judge at Deoghur, and 
was decided on the 27th September 1917, 
and the objection by the present applicant 
was dismissed. Now the question arises 
whether we are entitled urder section 115 
of the Civil; Procedure Code to exersise 
our powers of revision upon that order 
passed by the Subordinate Judge of Deoghur 
dismissing the objestion of the applicant. 
The parties appear to have been somewhat 
uncertain themselyes, whether they were 
entitled to come before us by way of 


revision or whether there was in fact an` 


appeal from the order of the Subordinate 
Judge, and, therefore, an appeal: has. also 
been lodged, but the’ appeal would, in the 


ordinary course, come before the District 


Judge. The question as to which is the 

proper procedure to adopt depends upon 

Order XL, rule 1. If,the order dismissing 

the applicant’s objection comes within Order 

XL, rule J, then no doubt there is an 

appeal from such an order, and we have 
5 
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got to consider iù this case. whether it does 
come under that order or not, It seems to 
us that the order made by the Subordinate 
Judge of Deoghur was clearly within the 
terms of Order XL, rule 1. It did in effect, 
remove the applicant from possession or 
custody of the property, and that being s0, 
the exact wording in which the order was 
made does not seem to be very material if 
it did in effect carry out the powers. pros 
vided by Order XL, rule 1. In a case 
which was recently before this Court which 
has not been reported but which has been 
brought to our attention, an objection was 
taken that no appeal lies in a similar sort 
of casa, Weare informed that although the 
objection was taken the point was not : 
seriously argued and the question was not 
thoroughly gone into before the Court, but 
it appears that the Court in ‘that case 
seems to have said quite shortly: “This 
objection must bs given effect to as. Deo 
Narain was not a party to the suit” (he 
was the applicant) “and therefore he has 
no right of appeal to this Court.” There- 
upon the Court assumed jurisdiction under 
section 115 to exercise its powers of 


revision and issned a Rule, but that decision 


was given, | understand, without any real 
argument apon the point and I do noi think 
the authorities were osonsidered.. But the 
High Court of Caleutta in the case of Rowland 
Hudson v: John Pierpont Morgan (1) con- 
sidered this question, and in a considered 
judgment they .came to the conclusion that 
in a case on all fours with the present case 
a right of appeal did lie. Ib was said 
in that ox, ag it has been said here, 
that as the appellant was not a party 
ta the order, that is the order appointing 
the Receiver, he had no, right of appeal. 
That point. was daly considered amongst 
others and the Court determined that in 
gases of this sorta right of appeal did 
lia. We entirely agree with that decision 
and that being s9,. we think that the appli- 
cation bafore us to-day to review the deci- 
sion of the learned Sabordinate Judge can- | 
not be entertained. The case will go in 
the ordinary courae bafore the District 
Judga on appeal, the subject-matter of 
tha appaal will ba determined by him and 
this application will be dismissed. There 

(1) 1 Ind. Càs. 355; 36 C. 713; 18 C, W, N. 634; 9 
C, L. J, 563, 
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. is also an application’ made to ug to trans- 
~ fer the. case- from ‘the file -of the Subor- 
- dinate: Judge to this Court, but we do not 
o think. suffigient- grounds hava been made 
out for granting that application, and it 


7 


Second appeal from the desision of the 
Assistant Judge, Thana, in Appeal. No. 
152 of 1914, reversing.the decree passed ’ by 
the Subordinat. Judge, Mahad, in Civil Suit 

- No, 383 of 1912. j í i 


cA 


. 


Non 
b t 


~ of an unregistered mortgage 


* 
- 


‘be ‘discharged - with costs, . 


will accordingly be refused, The Rule will 


a Rule discha rged, 


+ 


+ 
= $ 
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BOMBAY HIGH GOURT. : 
Seconp Orvit Arrear No 1051 or 1916. 
Jo July: 24, 1918. > l 

Present: — Sir Basil Scott, Kr. Ohief Justice, 
and Mr, Justice Shah, - 
MORU NARSU GUJAR—Pxrawtive— | 


| APPSLLANT 
VOTSUS 


HASAN FATTEKHAN JUMMAL— - 
DeFenpant-—RgeSPONDENT.- | 

Civil Procedure Qode (Act F of 1903), s. 47, O. 
XXI, r. 2---Exvecution of decreé—Payment out of Court 
not. certified—Adjusiment, whether can be recognised~ 
—Sale, whether fraudulent—Transfer of s Property Act 
(IV of 1882), s. 62—-Morlgage suit— Transfer, pendente 
lite, validity of. < 
“ Plaintiff obtained a mortgage . decree on foot 
and purchased’ tho 
mortgaged property is- execution of the decree. 
He obtained formal possession but not actual’ 
possession, which was with the defendant who was 
a subsequent: mortgagee wfthe property. During 
the pendency of the suit the mortgagor executed 
another mortgage in- favour of the defendant. 
Subsequentiy-the ‘plaintiff bionght n suit to redeem 
the earlier mortgagé executed in favour -of the 
defendant and the latter setup the plea that the 
Court sale under which the plaintiff claimed title 
was fraudulent, inasmuch as the decree: had been 
satistied before the sale was held: 

Heid, (1) that under section 47 of the Civil Pro. 
cedure Code the question as to, the satisfaction of 
the decree was a question arising in execution, which 
should have been tried by the executing Court 
under that section or, at the discretion of that Court, 
by suit; [p. 136, col. 1,] . 


{2ythatin either case the Court would-be pre- ° 


cluded from recognising an uncertified adjustment; 


[p. 186, col. 1.) 
(3) that onder section 52 of the Transfer of 
Property Act, the mortgagor who was a party to the 


plaintif?s mortgage suit could not transfer the 


property by way of mortgage soas to affect the 
rights of the plaintiff to bring the property to gale 
free from such burden: Íp. !87, col. 1.] 
(4) that, therefore, the plaintiff was entitled to 
redeem the earlier mortgage held by the defendant and 
was not affected by the mortgage executed during 
the pendency af his sujt, [p. 136, col. 3; p. 187 col, 1.) 


“a + * 


èn 


_ mortgages upon 


“was put up for 


` Messrs. Bahadurji and Jayakar (with them 


Mr. V. B. Virkar), for the Appellant. 
Mr..Ccyajee (with him Mr. P. B. -‘Shingne), 
for the Respondent.. 


JUDGMENT. 
" Scorr, C. J.—The plaintiff sues for posses- 
sion of Survey No. 87, plot No. 1, from the 
defendant No. 2 or in the alternative for 
possession after redemption of a mortgage or 
it now vested in tke 

defendant No.2. . 
The plaintiff's father advanced Rs. 30 


$ 


upon mortgage of the land in question from 


‘one Mariam, one of two female cc-nwners of 
the property. The mortgage was unregistered. 

A: decree waè obtained on this mortgage 
in Snit No. 183 of 1899. The property 
sale .by ‘the Court in 
execution and on the 9th of January 1901 
was purchased with the Court’s permission 
on account of the 2ad plaintiff, then a miror, 
who claimed as heir of the original mortgagee. 

Formal possession under the purchase was 
obtained on the 19th of April 1901. Actual 
possession could not be obtained, forthe land. 
was in possession of the father of the deferd- 
ant No. 1 under a subsequent but registered 
mortgage by Mariam or ber co-owner Zuleika., 
Twofurther mor:gages in favoor of the lst 
defiendant were effected by Mariam pending 
the prosesation of the proceedings in Soit 
No. 183 of 1899. Zaleika had died prior to 
the Court-sale in 1901 and Mariam as her 
heir and in_ her own right was thus entitled 
to the whole outstanding equity of redemp- 
tion.: In 1903 Mariam purported to sell to 
the: father of defendant No.1 her interest 
in, inter alia, the land in suit and the 
defendant No. 2 claims as purchaser from 
the defendant No. 1. 

The defendants in their written statement 
alleged that the decree and sale in the snit 
of 1899 were fraudulent, - 

In the trial Court the plea of fraud 
was negatived and the plaintif was given 
a decree for redemption of the land in 
suit on payment of a sum of Ra. 420 as the 
proportion of the mortgage debt of Mariam 
to the defendant No. l applicable t> the suit 
land, on the footing that the mortgages 
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pendente lite were not effectual against the 
plaintiff. 

On appeal the "lower Appellate Court 
found that the Court sale under the decree 


esof 1901 was fraudulently obtained, inagmugh 


as maney of the judgment-debtor held for 
satisfaction pf the deeree was m the hands of 
those appearing for the 2nd plaintiff at 
the time of the sale and the plaintiff's suit 
was dismissed. From thatdeoree this appeal 
has been preferred. 

It. is sontended that the question of 
fraud in the execution of the decree ought 
not to have been investigated upon a vague 
plea of fraud in the written statement in 

a redemption suit and that, tho plea of 
aki Taon of the mortgage decree prior 
to the Court-sale should not have been 
entertained since the adjustment had not 


- been certified, in view of the provisions of 


-gognising an uncertified 


Order XXI, rule 2. 

It is sontended on 
it is only the. Court executing the decree, 
and not the Court trying the suit for 
redemption, that is precluded from re- 
adjustment. If, 
however, the provisions of sestion 47 are 
obeerved, it becomes apparent -ihat a 
question relating to the satisfaction of 
the decree is a question arising in execution 
which must be tried by the executing 


: Court under that section or, at the discre-' 


$ 


tion of that Court, by suit. In either case the 
Court would be a Court precluded ‘from re- 
sognising the adjustment: see Prosunno Kumar 
Sanyal v. Kali Das Sanyal (1). It is, I 
think, very. undesirable that a defendant 
should, by a plea, such as we have in this 
suit, be permitted after the lapsa of many 
years tó gall in question a “title acquired 
at a Court sale which was never challenged 
by the judgment-debtor, thongh she was 
alive at the time of the trial of this suit 
and may still be alive. I am not pre- 
pared to acquiesce in the suggestion that 


this should be treated as a suitin which. 


the question of satisfaction, whether fraudulent 
or otherwise, before the Court ‘sale may 
now be raised. The diametrically opposite 
conclusions arrived at by the trial and 
Appellate Courts upon the recorded evidénce, 
relating, as it does, to events of eleven or 
twelve years ago,’demonstrate the advantage 


(1) 19 ©. 683;19 I. a e 6 Sar. P. O. J. 209; 9 
Ind, Dec. (N. 8.) 898 (P. 


the other aie that | 


, of allowing no deviation from the” strict 
rules of procedure in connection with the 
issue in question. “Nothing in this judg- 
ment must be taken as throwing donbt 
upon the -propriety of the Court -in tke 
exercise of its inherent powers allowing the 
investigation of a question of fraud in. 
order tó prevent injustice. Here there is 

‘no question of injustice. Any investigaticn 
of title prior to the defendant No. 1’s purehase 
in 1903 would have disclosed the decree 
and Court salè in the mortgage’ suit of - 
1899. The defendants; therefore, cannot 
complain if redemption is allowed on the 
footing of their interest, as mortgagees still 
subsisting. The trial Conrt was right in 
holding that the mortgages effected during 
the prosecution af proceedings in the snit 
of 1599 were ineffectual as- against the 
plaintiff. l ~ 
:* We set aside the decree of the lower 
Appellate Court and restore that of the trial 
Court with costs in the lower Appellate Court 
and this Court on the defendants. 

| Sean, J.—TI entirely agree. 

T desiré to add that, apart from frand, 
there oan be no doubt abont the plaintiff's 
right ‘to redeem the mortgages now vested 
in defendant No. 2. The mortgage of : 884, 
was unregistered and, therefore, not entitled 
to priority over the subsequent registered 
mortgages in favour of defendant No. l’s. 
father, according to the provisions of section 50 
of the Indian Registration Ast. The plain-. 
tiff should have joined the subsequent morte ` 
gagee as a party to the suit of 1§99 in 
view of’ section 85 of the Transfer of 
Property Act then in force ; but the omission 
to join him does not involve the conse- 
quence that he loses his rights as a pur- 
chaser at the Court-sale. with the leave of 
the Court in execution of His decree. It 
is needless to refer to the cases cited -in 
the course of the‘arguments.. On the facts 
‘it is clear, that the plaintiff is entitled to 
redeam the -mortgages in favour of defend. 
ant No., Las the purchaser of tle right, title 
and interest of Mariam, who was undoubt. ' 
edly entitled to redeem them at the date of 
the Court sale. 

The last two mir gages out of ie five 
in fayour of defendant No. p'e farber were 
eftected duritg the pen.cncy cf the plains. 
ifi’s sui of 1899 ard of the oxeertion 
proceedings in that suit, It is alear that 
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“the. plaintiff was actively prosecuting the 
, suit and the execution . proceedings | from 
the date of the suit to the date of the 
Court sale. Under section 52 of the Trans- 
~ fer of Property Act, Mariam, who was a 
party -to the suit, could not transfer the 
`. property by way of -mortgage so as to 
affect the rights of the plaintiff to bring’ 
the property to sale free from such burden. 
These mortgages clearly affected the plaint- 
ifs right under the decree, which he could 
resist as-a purchaser at the Court sale in 
execution of that decree. The dcesisions 
in Shivjiram Sahebram Marawadi vy. Waman 
Narayan Joshi (2) and Rachappa y. Mangesh 


, (3), though not under section 52 of the’ 


Transfer of Property Act, 
this view. 


slearly anpas 


Appeal accepted, 
(2) 22 B. 939; 11 Ind, Dec, (N. 8.) 1269. 
(3) (1898) P, Ja 386. 





PUNJAB CHIEF COURT. 
Civit MISGRLLANEOUS PETITION No, 45 
ér 1918. 
July 22, 1918. 
“Present: — Mr. Justice Soott: Smith and Mr. 
Justice Wilberforce, 


INDIAN- CASES, | 


pai 


: NEKI AND OTHERS PLAINTIRES— RESPONDENTS ` 


, — PETITIONERS 
versus 


CHAJJU RAM AND. ornars—Devennanis— 


ÅPPELLANTS— RESPONDENTS, 


Pre. emption, suit for— Plaintiff suing for himself. 


~and others—Suit, whether liable to be dismissed— 
Civil Procedure Gode (Act F of 1908), Q. XLI, r. 27 cl. 
(2), O XLVI, r. l- Appeal-——Additional evidence, 
ädmission of ~Review— Decree, whether can be set aside 
on happening of subsequent event-—Procedure. ; 

The mere fact that a pre-emptor is suing not only 
for his own benefit but also for the benefit of per- 


f 


sons whoare not entitled to pre-empt the property, . 


does not disentitle him from exercising his right of 
pre-emption [p. 139, col. 1,] 

Poor and rich alike are equally entitled to the 
privileges of pre-emption and to hold that a poor 
' man cannot seek the financial assistance of others 
in prosecuting his suit would he, 1 In many cases, to 
ae him from the exercise of his rights, 
‘fp. 139, col. 1 J 

A mere omission to comply with Order XLI, rule 27 
clause 2,of the Civil Procedure Code, does not render 
thé additional evidence taken in second appeal ine 
admissible especially when no objection js taken by 
the opposite party. [p. 188, col. 1.] 

Section : 23, Civil Procedure Code of 1882, does not 
authorize a review of a decree which was right when 
it was made on the ground of the happening of some 
subsequent event -The proper course in such cases 
is to request the Court to accept additional evidence 
regarding the subsequent event and the Court is 
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S 
f « e 
justified in taking such evidence into a ET 
p. 138, col. 2.] 
, Civil “miscellaneous petition for review 
of the decree and judgment of the Punjab 
bief Court, in Civil Appeal No, 2739 of 1914, 
reported as 43 Ind. Cas, 177, decided 
by Mr. 
Leslie Jones on 3rd November 1917. 


The How’ble Pandit Sheo Narain, Messrs. 


Manohar hol, Duni Chand and Morton, for 
the-Petitioners. 

The Hon’ble Mr. Muhammad Shaft, Dr. 
G. 0. Narang and Mr, Nanak Chand, for the 
Respondents, 

JUDGMENT. <The plaintiffs, who are 20 
in number and occupancy tenants’ of their 
village, sued for pre-emption in respect of 
a sale of 4,493 bighas 14 biswas, being the 
whole ‘of the village of Kagsar. They 
stated the market price to bo Rs, 15,0.0, 


. which they were willing to pay. The first 


Court granted them a decree for Ks. 23,000, 
which was duly deposited and a final doses 
was granted in their favour. The vendeg 
appealed to the Chief Court and additional 
evidence being put in to show that plaint- 
iffs ‘were not suing for their own benefit 
alone, but also on behalf of other non- 
agriculturists, the appeal: was accepted and 
‘the sunit dismissed with costs, Against 
this decision an application for review was 
preferred and .has been argued at length 
before ua. To understand the points involy- 
ed, it-is necessary to refer ,to the original 
pleadings of the parties. 

In reply to the plaint the vendee stated 
in paragraph 8 of the jawab t-dawa that the 
plaintiffs were’ not entitled to relief as 
they had brought the suit at the instigation 
of other persons, who had supplied them 
with funds, and that they were litigating 
for the sake of other persons, The 
plaintiffs totally deny these allegations, 
stating that they had not instituted the 
suit at the instigation and for the benefit 
of other persons, and that .under any 
circumstances, if they ‘had taken money 
from other persons, this could make no 
difference in their rights. An 
duly framed; but no evidence was produced 
on the question involved and the desision 
thereon was in favour of the plaintiffs, 
The decision of the 
dated I3th August 1914. After the 
institution of the appeal to this Court, 
mutation was about to take place in fayour 


Justice Scott-Smith and Mr. Justice 


issue was 


” 


lower Court was - 


. that. these ~ persons 


` law on the subject. 


that mere omission to 
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of the plaintiffs, when they requested - 


that it should be effected also in 
names of other- persons. 


the 
on the ground 
were partners with 
them in the pre-emption suit. This appli- 


` gation was at first refused but finally 


sanctioned by the Commissioner. The net 
result .has been that approximately one- 
‘third of ‘the land in suit has been 
mutated in the names òf- the plaintiffs 
and the remainder in the names of non- 
agriculturists of their village. The defend- 
ant vendee, on obtaining information .- of 
these proceedings, requested “permission on 
9th July 1917 to put in an additional 
ground of appeal to the effeot that the 


“INDIAN UASHS, 


suit, had been brought in the interests of ` 


third persons, who were non-agrioulturists 
and had no right of pfeemption. In 
support .of this ground of appeal the 
vendee put in subsequently on 
December -1917 copies of the mutation 
proceedings. This additional evidence was 
admitted subject.to all just exceptions. 
The appeal same on for’ hearing in due 
course, and Counsel for. the plaintiffs- 
respondents having been recently engaged, 
and being inadequately prepared, asked for time 
especially to consider the rew evidence 
put in.. He was granted an adjournment 
for-one hour and then proceeded to argue 
the case. It is admitted that he made 
no objection to the admission of the new 
evidence tendered; and it was cn’ this 


evidence. that the decision cf the appeal 
was based, _ ©. Fe 

It is now sought to ieview the 
previous ‘judgment on the grounds (1) 


that the additional evidence should not have 
been admitted; and (2) tbat the desision 
of the Bench is opposed to the well-accepted 
On the first point Cour- 
sel for the petitioners first referred to the 
fact that the Appellate Court had not com- 
plied with the provisions of clanse 2, Order 
ALI, rule 27. This objection was not 
periouely pressed; and we do not sonsider 
comply with the 
rule renders the evidence inadmissible, es- 
pecially in view of the fact that no objec. 
tion was taken by Counsel for the respond- 
ents. Counsel then proceeded to refer to 
various authorities, in which the admission 
of additional evidence was disallowed. The 
first three authorities were Kessow t Issur v, G. 


17th ` 


2 


writing judgment., 
‘Privy Counoil in Kotaghirt Venkata Subtamma 


figtt 


I.P. Railway (1), Krishnama Onun i v, Nara: 
semha Ohariar (2) and Garden Reach . Spin- 
ming and Manufacturing Co. y. Secretary of 
State (3). The first two authorities are 
not in point, as the additional evidense 
desired to be produced was in existence at 
the time of the decrees dnd 


remedy was under section 623 ‘of the old 
Civil Procedure Code by way. of - review.. 
As for the 3rd case, the additional evidence 
had some into being after the decrea, and 
though this fact was noted by Eletcher, J;, 
it was apparently overlooked at the time of 
On the other hand, the 


Rao v. Vellanki- Venkatorama Rao (4) bas 
elearly: laid down that section 623 of the 
old Civil Prosedure Code does not autho. 
rise review of a decree whioh was, right 
when it was madé, on the ground of the 
happening of some subsequent events. It is 
clear, therefore, 
the proper course in requesting the Court 
to accept additional evidence regarding the 
subsequent events and that the Court was 
justiGed in taking such evidence into consider- 
ation. 
not ` accepting the applicdtion for review on 


“this point is that at the hearing of the 


appeal no objection whatever was made to 
the admission of this ev dence by Counsel 
for the respondents. 


As for the merits of the case, we have no 


doubt that the decision ecugbt to ke re- 
viewed did: not give a correct exposition of 
the law. The judgment was based on 
certain obiter dictu contained in Bri) Nath 
y. Jita (5) ard on Ramsukkh Das v. Fail ud- 
din (6) and it was held that as plaintiffs, 
according to theirown admission, were not 
sning ‘for themselves alone but for them- 
selves and other persons, they were not 
entitled toa decree. It is clear that the 


remarks of Bullocks, J , in Brij Nath v. Jita. 


(5) were in no way necessary for the decision 
of the suit; and it is also to be noted that his 


(1) 31 B. 381; 9 Bom. L. R. 67]; 11 C. W. N. 721; 
6 C. L. J.5;4 A. L. J. 461; 17M. L. J. 347; 34 L A, 
115:2 M_L. T. 435 (P. C.). 

(2) 31 M. 114;3 M. L T. 308. 

(3 28 Ind, Cas 865: 42 C. 675; 19 C. W. N. 401. 

(4 BAM. 1; 40. W. N. 725; 27 I. A- 197; 10 M. IG. 
J. 221; 2 Bom, L. R. 771; 7 Sar, P. C.J. 678 (P. C.). 

(5) 189 P, R. 1894. 

(6) 19 P, R. 1898. 


3 l 


it was held . 
that under such ciroumstances the proper. 


that the appellants took, 


The strongest ground, however, for 


# 
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- learned colleague did not share his opinion, In 
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= 


tion of the law, nor is there any authority of 


the Punjab Record No. 19 of 1£98 [| Ramsukk~ this Court to this effect. . 


' Dasv. Fael-ud din (6) |the head-note isimislead- 
ing and moreover that judgmentcould only be 


referred to as an anthority in the case of a - 


benamt plaintiff, viz., a person suing entirely 
for the benefit of another. In the present 
case, it is clear that the plaintifis were 
suing mainly, at any rate, for their own 
benefit. Both of these judgments were dis- 
cussed in Mahmud Bakhsh v, Hassan 
Bakhsh (7), which contains, in our opinion, 
a correct exposition of the law. There are 
many other authorities on the same point, 
e.g., -Ramsukh Das v. Fazl-ud-din (6), Jiwan 


Singh v. Sher Singh (8), Manolrar Lal v. Pars — 
Ram (9) and Ahsan-ullah v. Jowghir Lal (10). 


ks Ib is argued on behalf of the vendes- 
„respondent that the main object of pre- 
.emption being to exclude strangers from the 
village and non-agriculturists from pur- 
chasing land and plaintiffs, Haying joined 
with themselves persons disentitled to pre-empft, 
_ have made themselves parties to the defeat of 


the. prinbiples for which they contend, and ~ 


that if the other partners had been made 
plaintiffs, they could ‘not -have succeeded. 
We are not. impressed with the force of this ^ 
argument. At the worst, if the other 
partners in the litigation hud been made. 
plaintiffs, the plaint would have been ordered 


to be amended by the exclusion of their ` 


| names, vide Murad v. Mine Khan (11) and 
Hira Dal vy. Ibrahim (12), or a deeree 
-would have been granted in favour of the 
entitled pre-emptors ‘alone, ride Sharaf 
y. Pir Baksh (13). Nor do we consider 
that the action of the plaintiffs in jcining 
with them other pereonS as purchasars can 
be considered as defeating the principles 
on which the pre-emptive right: is based, 
Poor and rich alike are equally entitled to 
“the privileges of pre-emption, and to hold that 
a poor man cannot seek the financial assist- 
ance of others in-prosecuting his suit’ would 
be, in many cases, to disqualify him. from the 
exercise of his rights. This is not the inten- 


(7) 11 Ind. Cas. 708; 7- P. R. 1912; 239 P. L. R. 
1911; 155 P. W, R. 1911. ` 

(8) 10 P. R. 1902; 172 P. L. R. 1991. 

(9) 67 P. R. 1907; 38 P. W. R.1907; 51 P. L,R. 
1907. d i 

(10) 87 P. R. 1896. 
~ (11) 94P.B 1595. 

(12) 102 P, R. 1894, ii 

(13) 83 P. R, 1893, 


a We bold, therefore, that tbe previous 
- decision of this ease proceeded upon an in- 


ecrract exposition of the law and that the 
plaintiffs’ suit should not have been dig- 
missed on the ground that other persons 
wero helping: them in the litigation. We, 
therefore, accept the application for review 
and as all the grounds of appeal were not 
dealt .with in the previcus judgment, we 
direct the appeal to go before the Bench 
for their decision. Parties can bear their 
own costs of to-day’s hearing. 
Petition accepted, 





MADRAS HIGH COURT, 
Civit Misoutnangsous Petitions Nos. 627 awp 
628 or 1918 convertep into Civit Re- 


. Vision Petitions, Nos? 398 snp 399 or 1918. 


April 18, 1918, 
- Present :—Mr. Justice Oldfield and 
y Mr, Justice Bakewell. 
A. V. RAMACHANDRA AYYAR~— 6 
- Postative=—Petitionrg IN gota g 
: versus a ‘ 
- RAJU alias VYTHIANATHAN; minor 
REPRESENTED -BY S. AYYASWAMI AYYAR, 
' AND ANOTHER—Derenpants Nos, 1 


AND 2—RESPONDENTS IN BOTH, 

. Civil Procedure Code (Act V of 1968), s. 116~ 
Receiver, appointment of—Court, refusal of, to help 
Receiver to discharge his duties—Jurisdiction, refusal 
to ewercise-—Revision—High Court, power of inter- 
ference of, í l 

A Cours is bonnd-to assist tho Receiver appoitted 
in a. snit in the execution of his duties by issue of 
nll necessary orders to the parties and by enforcing 
them, if necessary, by contempt proceedings, and 
its refusal to take ‘action or postponement of it is 
a refusal to exercige jurisdiction within the meaning 
of section 115 of the Civil Procedure Code, [p. 140 
col. 2]. ee 

‘Where, therefore, a Receiver was appointed in a 
suit to have custody of certain jewels and on his 
representing to.the Court that the jewels were with 
the respondent, the Court directed him to sue the 
latter and when the Receiver filed the suit, the Court 
postponed the trial of the suit: 4 

Held, that the Court failed to exercise a jurisdiction 
vested in it by law within the meaning of section 
115, Civil Procedure Code. [p, 140, col, 2.] 


C. M. P. No. 627 or 1918 
Convertep INTO O. R. P. No, 398 or 1918. 
Petition, under section 107 of the Govern- 

ment of India Act, praying the High Court 
to direct the Subordinate Judge, Maya- 
varam, to take steps to recover the jewels 
mentioned in sshedules (C) and (C 5) 


the Sub-Judge, 


we 
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T RAMACHANDRA AYYAR V. RAJU. 


attached to the plaint i in Original Suit No. 1 
of 1916 on its file, revising the order of the 
Court of the Sub-Judge, Mayavaram, dated 


the 6th November. 1917, on the Receiver’s’ 


application, dated'the llth October 1917, in 
the said Original Suit No. 1 of 19167" 
+. ©, M, P, No..628 or 1918 

Convertep INTO C. R, P. No. 399 or 1918. 

Petition, under section 107 of the Govern- 
ment of India Aat, to direst the Court of 
Mayavaram, to take pro- 
ceedings against the 2nd respondent herein 
for. contempt of Court in having unautho- 
risedly dealt with the said jewels in the said 
Original Suit No. 1 of 1916. 

Mr. K. 9. Jayarama Aiyar, 
Petitioner in both. 

Messrs. N. Ohanarasekara Atyar and LH, 
Vinayaka Row, for the Respondents in both. 

“ JUDGMENT.—In -'Oivil, Miscellaneous . 
Pètition No. 627 of 1918 we are asked to 
direst the lower Court to take steps for the 


for the 
Pad 


' recovery from the 2nd counter-petitioner 


of certain jewels in order to their delivery 
to plaintiff, a Receiver. appointed, tnter alia, 


“ to have the custody of them pending dis. 


posal of Original Suit No. 1 cf 1916 on the 
lower Court’s file. 


A ‘preliminary objection has been taken ' 


to the ‘form of the petition; on the ground 
that this Court’s order appointing plaintiff 
Receiver provided that he should work under 
the lower Court’s direction and that this 
Court consequently cannot itself issue dires- 
tions to him or the lower Court in the 
matter and can interfere with the direc- 
tions given by the lower Court only by 


‘way of revision and within the limits pres- 


eribed by section ` 115, Civil Procedure 
Code.” It is true that, although the judg- 
ment directing appointment was passed in 
appeal against the lower Court’s order 
refusing to appoint, the formal order drawn 
up gontained the provision -relating to the 
Receiver working under the lower Court’s 
direction, as though the Receiver had been 
appointed as this Court’s Receiver in a pro- 
seeding pending before it. 
however, nothing corresponding with that 
provision in the judgment and, since, strictly 
read, it would clearly have been inappro- 
priate, we think that it must be construed 
as entailing nothing beyond what would 
follow from the appointment’ which we 
made in appeal, the Receivers subordi- 
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‘and by enforcing them; if 


There was, 


t 


4 


| . [1918 


nation to the lower Court. So reading it, 
we think ourselves åt, liberty . to deal with 
the ` petitions before ‘us as presented in 
revision and to consider them with re- 
-ference to ‘section 115 of the Code of 
Civil Procedure. 

. The petitioner was appointed Receiver to 
take charge of certain jewels. His alle- 
gations are that he could not get possession 
of them, though 2nd respondent had them, 
-and that when he moved the lower Oourt | 
to enquire into those. allegations, it told 
him, he could sue and on his suing post- 
poned enquiry until the trial of the ‘suit, 
in which the appointment was made. 


~ Authority is clear that the lower Court was 


bound to assist the petitioner in the exe- 
cution of his duties by issue of all neces- 
sary orders to the parties to the litigation 
necessary, by: 
contempt proceedings, and its refusal to take 
action ‘or postponement of it was, therefore, 
a clear refusal to exercise jurisdiction, such 
as section 115 contemplates. This is not - 
disputed. The object of thé Receiver’s 
appointment was that he should haye custody 
. of the jewels pending the trial, and, unless 
he obtains them, his appointment will be 
useless. In these circumstances we set aside 
the lower Court’s order, dated 6th Ncvember 
1917, and direst it to restore petitioner’s 
petition to file arid proceed to enquire into 
it and dispose of it.according to law in 
the light of the foregoing without further 
delay. Respondent will pay petitioner's. 
costs in Civil Miscellaneous Petition No. 


"627 of 1918 (Civil Revision Petition No. 398 


of 1918) im this Court. His sosts to date 
in the lower Court will follow the result 
of his petition. 

Civil” Miscellaneous Petition No.” 628 
of 1918 (Civil Revision Petition No. 399 
of 1918) is for a direction to the lower 
Court to take proceedings against 2nd 
respondent for contempt and is premature 
at present, It is dismissed. 
ya Petition No. 627 allowed; 
Petition No. 628 dismissed, 
M. 0. P. 


` 
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'JAGGARNATH PERSHAD v. OHITRAGUPTA NARAIN SINGH. 


PATNA HIGH COURT. 
-Civin Revision No, 178*or 1917. 
January 15, 1918. - f 
Present:—Mr. Justice Roe and 
Mr. Justice Jwala Prasad: _. 
JAGGARNATH PERSHAD— PETITIONER 
Versus ` 
CHITRAGUPTA NARAIN SINGH— 


` Opposite PARTY, 

Civil Procedure Code (Act V of 1908), 0. XX, r. 66 
Execution of dearee--Sale pr oclamation— Valuation 
‘of property to be sold, method of. 

Where an execating Court directed that the value 


- of the property to be sold should be reckoned at 


twenty times the Government Revenne: 
Held, that this was only a colourable pretence of 


` exercising the jurisdiction vested in the Court by 


` 


law to ascertain the actual value of the property 
aud record it in the sale proclamation and that the 


_ Court should ascertain the value 0f the property by 


a reference to the rent-roll and to the Record of 
Rights showing the extent of the ziraits and bakasht 
lands of the village. 


Appeal against’ an order of the Subordi- 


nate Judge, Muzaffarpur, dated the 14th 
April 1917. 
, Mr; Chandra Sekhar Banerji, 
tioner, 

Mr.. Harnarain F rasad, for the Opposite 
Party. 

“JUDGMENT —In this ase the Na, 
Snbordinate Judge has divested that the 
value» of the property should be reckoned 


for the Peti- 


“at twenty times the Government Revenue. 


This we can regard only as a colourable 
pretence of © exercising 


_vested in him by law to ascertain the 


- . property by a referanes to the 


actual value. of the property- and record 
it in the sale proclamation. We should 
have been willing to ascertain the value 
for ourselves, but the learned Vakil for 
the desree-héider ‘asks for a remand ‘that 
the matter may be properly enquired into. 
We, therefore, direct the learned Sabordi- 
nate Judge to ascertain the value. of this 


and: to the Resord of Rights showing ‘the 
extent: of the ziraits and bakasht lands of 
the village. The application is allowed. 


>b 


hearing. 


=~ 


Aroia allowed. 


the jurisdiction 
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_- made of the sir, lands. 


- of the Central Provinces Tenancy Act, 


$ 
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< PRIVY COUNCIL. 

ÅPPEAL FROM N.Geur JUDIOIAL COMMISSIONER'S 

COURT. | 
< May 9, 1918. 
Preseni:— Lord Sumner, Sir John Edge, 


4 


< Mr. Ameer Ali and Sir Walter Phillimore; 


Bart. 
NARAYAN GANESH GHATATE— 
PuaIntirF-—A PPELLANT 
j l VETEUS 
BALIRAM AND ANOIHER—-DEFENDANTS—. 


RESPONDENTS. . 

O. P. Tenancy, Act (XI of 1898), s 48, 
applicability of —Sir lands—Mortgage registered before 
commencement of Act—Award of Conciliation Board . 
after passing of Act, effect of. 

A mortgagee of certain villages including sir 
“lands obtained the usual preliminary decree for 
foreclosure in a suit on the mortgageon 30th June 
1899, The matter was then referred toa Concilia- 
tion Board which made its award on 20th February, 
i908, which provided that the. amount payable 
under the said decree should be considerably reduced, 
ihat the reduced amount should be paid in the 
manner therein stated, and-that in default of pay- 
ment only seven of the mortgaged «villages should 
be foreclosed. No mention was made of sir jands. 
The award was filed-in Court under section 525 of 
the Code of Civil Frocedure, 1882, and a decree was 
passed in terms of tke award, ‘and on 16th June 
1910 that decree was made final as, the foreclosure 
decree, in which the names of the seven villages 
to be foreclosed were given, but no mention was 
In execution the mortgagee 
decree-holder claimed actual possession of the sr 
, lands in the seven villages: 

_ Held, (1) that the conciliation award was a fresh 
origin of rights between the parties, and that 
although it came into existence in ‘consequence of 
-the registered mortgage and the transactions there- 
under, it was, both for the purpose of enforcement 
and for the purpose of the application of section 45 
1598, as 
amended by Act XXI of 1899, the transaction 
between the parties which was the foundation of 


* their rights; [p. 146, col. 2; p. 147, col. 1.] 


-rent-roll - 


“The deoree-holder will pay the costs of the - 


S 


` ment of- Mr. Batten- A. J. C., 


. (2) that'sub-section 1) of section 45-of the-Central 
Provinces Tenancy Act must be applied to the case 
aud that, therefore, in spite of the terms of the 
award, the mortgagor could not so transfer his right 
to occupy sir lands as to divest himself of his right 
as an occupancy tenant underthe Act: [p. 147, col. 1.] 

..(3+ that consequently, the mortgagee could only 
‘obtain symbolical or constructive possession of the 
sir lands, the actual possession remaining with the 
mortgagor as occupancy tenant of the lands, [p. 147, 
col. 4. 


Appeal from the judgment and deeree of 
Mr. Batten, A. J.C., and Mr, Stanyon, A. J. O., 
Nagpur, dated the &th May 1911, in First 
Appeal No, 94 of 1910. 

FACTS appear from the following judg- 
and Mr 
Stabyon, å, J, Gi— 
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“ft is expedient to state, as far as possible granted to him on a. date -whish, from 
ia chronological order such facts of this case. the order sheet, we find was the 24th’ 


as .are material to the question vargad by this 
appeal, ~ 


Oo the 17th January 1881 a deed of- 


mortgage’ by way of conditional sale was 
executed by two brothers Ganpati and 
Tukaram in favour ‘of Gopal Narayan 
Ghatate and Gopal Hari’ Bhide.. The 
consideration for this deed was a debt of 
Rs. 16,000 and the property mortgaged- 
somorned 15 villages, 
and grain. . Again, on the J1lth Desember 
1884 the same mortgagors executed 
“ another deed of mortgages by way of oon- 
ditional sale -in favour of the same’ 
mortgagees, ~ whereby they  incumbered 
practically the same property with another 
Rs. 2,000 as principal, The original 
mortgagors are: now represented by their 
sons, the present respondents Baliram and 
Parashram ; and the ‘original “mortgagees 


`- - "are now represented by the son of one 


of them, Ganpat Gopal Ghatate, the 
. present appellant. On the 16th February” 
1898 the mortgagees:sued to enforse the 
said: mortgages, and obtained a foreclosure 
7 desreg nist on the 30th June 1899—also 
dated Sih July 1899—for Rs, 86,106-8-0 
-due on the. mortgages, and: Rs, 2,177-11-0 
as costs. Future interest at 6 -per cent. 
per annum was also awarded. The dies datus 
was 30th December 1899, -The decree 
` in gave effect to the mortgage, by including 
the. property governed thereby the oùlti- 
vating rights .of the mortgagors in the 
sir and khudkasht lands. The -judgment:- 


and some gattle . 


July 1501. .Ad appeal (No. 84 of 1901) 
was made- to tha Divisional Gourt, whioh, 
in view of impending proceedings by a 
Conciliation Board, set aside ‘the order 
absolute on condition that the mortgagee: 
desres-holder should remain in possession 
of the mortgaged estate, and be accountable 
for the profits, pending disposal of the. 
case by “the said Board. Subsequently the 
Board dealt with the matter, andy having 
obtained a proper. reference from the parties, 


“made an arbitration award on the 20th | 


debtors sought by appeal (Appeal No. 52 of 


' . 1599 ins the Court of the Judicial Assist- 
ant to the Commissioner) to have the decree 
modified, at least as to some of the villages, 
so as to sedure for the mortgagors an 
ex-proprietary tenant right in sir lands 
under section 42 of Aot IX of. 1883. 
The appeal was dismissed on the 6th. 
November 1893. An application by the 
judgment debtors for an extension of time 
having, been refused. by the first Court, 
was allowed in appeal (Appeal No, 30 

“ of°1900 in the Court of the Divisional 
Judge, decided on 27th November 1900). 
Time was extended to the 15th May 1901, 
No payment having been 
.desree-holder applied on . the 17th June 


4901 for an order absolute, and this was 


4 
~ N 


, February 15053. 


This award showed the liability’ of the 
judgment debtors, up to the 3lat December 
1902, to bs as follo ws:. — l -v 








Rs. Ca p 
` -Deoretal sim „n 88,281, 3 0 
Interest’ se 19,499 10 6 
Total 101,698 13 6. 
< Costs of village manages? 
ment... sf 2,599 10 6 
110,286 8 0 


Total 
Amount realised... 39,821 15 3 


70,464 B 9 














Gross Balance > pe 
, Strack off by Board... 56,714 8 9 
 Netbalance... .., 13,750 0-0 


Future. interest _on this sum was settled 
at 6 per cent. per-annum, and the scheme 
for-re-payment was as follows: — 

(1) The debt to: be paid in nine anoual. 
instalments commancing . ‘from the lst May 


. 1905, 


(2) The first three instalments to consist 
of interest on the above sum only. The 
4th instalment to ba Ra. 6,759 plus ‘interest 
on the whole debt. The remaining five 
instalments to bo B3;.1,400 each plus interest 


made, the “gn the whole sum outstand} ing due. 


(3) In default of any- two instalments the 
whole sum to besome exigible, and if: not - 


™~ 
=> 


al 
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paid, the mortgaged property mentioned in 

the award to be foreclosed. 
(4) Interest af 6 per cent. per ‘annum.to 

run on instalments in default from the date 

of default. . . ° 

. The following condition was also’ entered 


‘in the award, the word sahukar having re- 


ference to the decree-holder: — 
“That the sahukar has the same right 
to the mortgaged property which he bad 


É before tbe award by yirtue of the mort- 


gage deed, In case of default of the instal- 
ments entered .in..the award, the conditions 
of the mortgage-deed shall be enforced 


in connection with such debt as -bas been 


entered by us in colum 5 of the award.” 
The award having been signed by the 


arbitrator?, the following ‘Notes’ were 
appended to iti—. | E 
Nore 1, This award is exempt from 


stamp duty ünder 


2. “ In accordance with section 525, Civil 


Procedure Code, this award will have to: 


_ be filed in the Court of.competent jurisdic- 
| tion within 6 months of the date of receipt 


.mantioned below to be foreclosed. 


thereof for obtaining a decree” _ 

.As regards the -collateral security, the 
terms of the.award ran thus:— 

‘On failing to pay any two instalments, the 
whole sum to be paid at once, and the villages 
The re- 
maining. villages, in which the sakukars 
had an’ interest under their mortgage-deeds, 
be.excluded from the olaim.’ 

The villages named in the award are: 
(1) Garade, (2) Malkazari, (3) Kambazari, 
(4) Arabkasa, (5) Chorkhamara,, (6) Pinde- 
kepar, and (7). Sukli.. It was in the 
course of these proceedings that’the present 


appellant bought out his co mortgagee and. 


decree-holder, and bscams the sole’ owner 
of the mortgagees’ rights under the award. 

On the 12th August 1905 the desree- 
holder applied. that. the award be filed 
under section 525 of the Code of Civil 
Procedure, 1£52, and a decree ba passed 


under it. This was done by the District Court 


on the 18th September 1905, whera decree 
mist in terms of the award was made and 
delivered. The sanguine hopes of the 
philanthropic administrators which had led 
to conciliatory proceedings between debtors 
and ‘creditors were. not realized in the 


present case, and, onthe 14th August 1908, 
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=. 


INDIAN OASER, ` 


Government of India 
‘Resolution No. 2305 of May 1902. 


` Additional Judicial 


_ the decree. holder applied for ‘an order 


absolute as a sequel to the deoree nisi of 
lth September 1905. The judgment- . 
debtors remaining absent, the decree was 
made absolute, in their absence, on the 
19th September 1908. A subsequent ap- 


_ plication by the judgment-debtors to re-open 


the case having been disallowed on the 
2lst November 19085, the judgment-debtors 
appealed to this Court—Miscellaneous Appeal 
No. 53 of 1508. On the 2lst September 


. 1909, Skinner, Additional- Judicial Com- 


missioner, set aside the decree absolute and 
extended time for payment of the decretal 
sum, now over Rs. 20,000, till the 6th 
"October 1£09, No. payment was made, 
and a further application to Skinner, Ad- 
ditional Judicial Commissioner, for time, 
made by tbe judgment-debtors, was referred 
down, with certain observations, for dis- 
posal by the lower Court, .Eventnally, on 
the 16th June 1910, the ceeree of 18th 


` September 1905, based on the award, was 
_ once 


more made absolute. Against this 
latest decree, Baliram, one of the judg- 
ment-debtors, made ari appeal—First Appeal 
No, 65 of 1910—to this Court, ard we 
dismissed that appeal on the 5th instant. 
Meanwhile, on the llth January 1909 


. (under the previous decree absolute whioh 
° Skinner, Additional Judicial Commissioner, 


set aside), the decree-holder had applied 
for possession of the foreclosed estate. 
These, execution proceedings were stayéd 
on the 8rd March 1909, in’ obedience to 
an order from this Court issued by Skinner, 
Commissioner, After 
the decree had again been made absolute, 
warrants for possession were once more 
ordered to issue on the 23rd July 1910, These 
warrants directed possession of the villages, 
but made no express mention of any sir or 
khudkastt lands ‘or. of any houses. The 
decree-holder construed them as exoluding, 
from the property to be delivered to him, 
the dwelling houses and home farms of 
the judgment-debtor. He, therefore, paid 


“no process fees, and the warrants did not 


issue, When the oase came up for hearing 
on the 6th August 1910, the deoree. 
bolder filed an application which we re- 
prodtice so far as it refers to the question 
now before us:— S 

‘1, The Court had on 16th June 1910 order- 
ed the decree-holder to take possession of 
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the moctgaged property, and acsordingly 
2 warrant for possession of the mortgaged 
. property waa issued, But the Nazir refuséd 
.to give the deores-holder possession of the 
villages with str and khudkasht fields or 
houses (as they) were (not) mentioned 
in the warrant. The decree-holder, there- 
fore, dealined to take possession of the 
villages excluding sir and xhudkasht fields 
“and houses. The decree-holder’s agent then 


Orally requested the Court to issue warrant ` 


for possession of the villuges with str and 


khudkasht fields and houses mortgaged 
with him, But the Court refused the 
décree holder’s prayer, and again on 


23rd July 1910 ordered warrant to issue for 
possession of the mortgaged villages exclud- 
ing strand khudkasht Belds and houses. 

‘2. The ‘villages together with sir and 
-khudkusht landa and houses were mortgaged 
with the decree-holder. The decree-holder 
bed obtained decree for foreclosure in 
reapect of the same. The Gonciliation 
Award gave to the desree-holder the same 
rights as he possessed under the mort- 
gage and original decree obtained by him. 
The Court’s decree based on award could 
not affect his rights under the mortgage 
or the original decree. The decree-holder 
is, therefore, entitled and prays to be placed 


in possession of the whole of the property ` 


inclusive of the right to cultivate sir and 
khudkasht lands and houses of the different 
Villages foreclosed in bis favour.’ 

‘Cbe decree-holder prays further that 
the desree based on award, if decided to 
be ambiguous and not consistent with the 
terms of the award, may be amended and 
the specific terms be embodied in the 
decree.’ 

On presenting this application, the agent 
for’ the deoree-holder added that, unless 


khas possession of the str and khudkasht lands ` 
was ordered, he did not want any posses- — 


sion of the villages at all, 

Under these circumstances the 
below passed the following -order:— 

‘The decree does not specify transfer 
of the villages with the strand khudkasht 
land. It mentions only the villages, and 
the decree-holder cannof, therefore, be puf 
in possession with the sir and khudkasht 
rights. Hencé possession of the villages 
without these rights was ordered. As, how. 
ever, the decree-holder deslines to _ take 


Court 


t 
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‘thereof, 
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‘such possession, the application is struck 


off. Costs on the dearee-holder. 

As regards the prayer for amending 
the decree, the decree-holder must make a 
Reparate application. Such an application 
cannot be entertained in these proseedings. 

‘Struck off as wholly infructuous.’ 

It is against this order that the present 
appeal is made, upon the single ground 
that ‘npon a right interpretation of tbe 
decrees, mortgageedeeds, and award, 
decree-holder was entitled to possession 
of the sir and khudkhast lands, and the 
houses, as prayed for.’ 

There can he no doubt that if the neike 
of the parties, inter se, were governed only 
by the contract of mortgage and- the decree 
which had replaced it, the complete sue- 
cess of this appeal would be’ inevitable. 
Thé.deed of mortgage, and the original 
foreclosure decree: based thereon, gave the 
mortgagees, inter alia, a contingent right 
to physical possession of the s'r and 
khudkashé lands and all the houses of the 
mortgagors.' The Conoiliation Award exs ` 
pressly preserved for the mortgagees all their 
rights under the original mortgage, in 
respést of the seven villages to which the 
mortgage was confined; and the decree 
absolute now standing is intended to be in 
accordance with the award. 


But the matter does not rest entirely 
upon tbe contract between the parties and 
the decree of the CVourt in enforcement ‘ 
We have to consider bow far, if 
at all, it is affected by section 45 of ~ Act’ 
XI of 1898. Sub-sestions (1) and (6) 
thereof are those with which we are oon- 
cerned. They are as follows: — 


(1) Notwiths' anding any agreetnent to the 
contrary, and save where sanction has 
been given under sub section (2); a pro: 
prietor who, after the commencement of 
this Act, temporarily or permanently loses 
(whether under decree or order of a Ciyil 
Court or a Revenue Officer or otherwise), 
or transfers his right to occupy sir land 
as a proprietor, shall, at the date of such 
Joss or transfer, ending an occupancy tenant — 
of that sir land, and the rent payable by 
him, as such, shall be the sum detsrmined 
at the current séttlement as- the- rental 
valne of suck land, unless and until, on 
the application of either landlord’ or 


“« 
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tenant, the rent is fixed by a Revenue Officer. 
* + % % 4 K 


(6) Nothing in this seation shall affect. 
a document duly registered befora the com: 
mencement of this Act; and, on any 
‘surrender or transfer, such as is desaribad 
in sub-section (1), being made, decreed, or 


ordered, in pursuance of such a dosument,. 


‘the rights of the parties to oaaéupy the 
str land shall accrue as if this Act had 
mot been passed.’ 


An explanation suffixed to ,the- section 
provides that ‘for the purposes of this 
section a transfer includes a mortgage and a 
lease.’ 


The effect of these statutory provisions 
upon the rights of the parties to the present 
ease is not free from difficulty. The langu- 
age of the enactment leaves something 
to be desired. There is no mention of any 
Surrender in sub-section (t), and we assume 
that the word ‘surrender’ contained in 
sub section (6) is singularly misused as 
aynonymous with what is called ‘loss’ in 
‘the former sub-section. It is clear that 
subject to the saving provisions of sub-section 
(6), the only condition necessary for the 
application of sub-section (1) to cases where 
sanction under sub section (2) has -not been 
obtained is that the loss or transfer of the 
proprietary . interest should have taken place 
after the 21st Ostober 
enactment embodying it came into force. 
-It is also manifest that the mortgage.deeds of 
182i and 1884, in this suit; andthe foreclosure 
desree of 30th June 1899 made in pursu- 
ance of them were covered by the proviso 
contained in sub-section (6). But those 
deeds and that decree were extinguished 
by the Consiliation Award of February 
‘1905, which had the same legal effect us 
an entirely fresh contrast. The ‘fact that 
‘some of the terms of the previous con- 
tract or desree were repeated would not 
keep such contract or decree in legal 
existence. The award became as mush a 
fresh starting point as a novation wonld 
‘have been, Suppose, instead of resorting 
to arbitration, the parties had adjusted 
the foreclosure decree of 380th June 1899 
by the execution of a fresh deed of mortgage, 
executed in February 1905, duly régistered 
and embodying all the terms contained in 
the award. From the date of suoh- deed, 
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1898, when the- 
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the rights and liabilities of the parties, inter 
se, would rest upon this deed, withont - 
power of reversion to the decree extinguish- 
ed by it. For the purpose of subjection 
to Statute Law, the contract would date 
from February 1905. In the same way, 
the mortgage rights of the decree-holder 
now arise ont of, and rest on, the award 
and, whether we treat the proprietary 
interest of the mortgagors as transferred 
on the 20th February 1905—the date of 
the award—or as lost on the 16th June 
1910—when the final decree was made —the 
change took place after commencement of 
the Act, and sub-section (1) aforesaid 
operated to createan ex-propristary occupancy 
tenant right in favour of the mortgagors. 
It makes no difference that neither the 
Consiliation Board nor the parties were 
aware of this, and intended fo pre- 
serve the original rights. Such preserva- 
tion, on novation in 1905,. was beyond 
the power of contract, and, therefore, 
beyond the power of arbitration award, 
The deoree-holder did not realize that, in 
giving up his decree of 30th June 1899, for an 
entirely new arrangement made in 1905, he 
was finally giving up his right to obtain 
cultivating rights in the ser land; and the 
loss of such rights, by application of sub- 
section (1), may even be inconsistent with 
the practice of the Legislature in regard 
to vested interests if tha deoree-holder’s 
right over str land under the desree of 
June 1899 sould be called a vasted 
interest: but there is the Statute, and we 
are bound to give effect to it. The 
award of February 1905 was neither ‘a 
dosumient duly registered before the com- 
mencement? of Act XI of 1898: nor did 
if make, decree, or order, any surrender 
or transfer ‘in pursuance of such a doeu- 
ment. It substituted something for that 
which died with its birth, and wa think 
“hat ib sannot by any straining of language 
be brought within sub-section (6) of the 
Said section 45, so as to prevent the 
application of. sub-sestion (1), 

We, therefore, hold and declare that 
from and after the 20th February 1905 
the judgment-debtors became entitled te 
occupancy tenure of the sir fields in the 
mortgaged villages, and though this tenure 
remained merged while they held pro- 
prietary right in euch fields, it emerged’ 


. possession cannot 
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into active life on the 16th June 1910 
when the proprietary interest passed to 
the decree-holder by foreclosure absolute. 
Hence the desree-holder san only obtain 
symbolical or constructive possession of 
the sir land in the mortgaged villages, 
physical possession remaining with the 
judgment-debtors as ocanpansy tenants, 
Toe order of the*lower Court is inagsurate 
and misleadin~, beacause it does not dis- 
tinguish between the proprietary possession 
of the deoree-holder and the occupancy 


tenure under him of the judgment- 
debtors. 

The inslusion of khudkasht lands with 
str land by the lower Court i; quite 


unwarranted by law. The decree-holder’s 
claim to pos3e33 such skhudkasht lands 
as are not sir is of sourse irresistible, 
and the District Judge ought to hava 
seen that. This error must be corrected 
in any future execution proceedings. 

Then as regards houses. As to these the 
order appealed against is silent, and it 
appears advisable to point out the law, 
Such houses as stand on the sir land 
remain with the jadgment-debtors as 
ossupancy tenants of those lands. Though 
the decree-holder, as the landlord, is 
nofy the proprietor of them, they remain 
subject to the ossupancy tenure of the 
judgment-debtors, As regards houses in 
the abad:?, the rights of .the judgment- 
debtors now rest on the wajib-ul-arz, and 
the decree-holder, though undoubtedly 
owner ofthe soil and possibly, by operation 
of the law of mortgage, owner also of the 
houses standing on the soil, cannot evict 
them while they remain occupancy tenants. 
As to houses neither in the abadi nor on 
sir land, the decree-hclder’s claim for 
be resisted, and the 
Court must, when required, give effect to 
16. 

We have endeavoured to point out the 
tights of the parties inter se as a result 
of the final desree of 16th June 1910: 
but though the lower Court was in error 
concerning the khudkasht lands and houses, 
this appeal must nevertheless tail. The lower 
Court rightly refused to order kkas pos- 
session of the s:r land, and ths desree- 
holder abandoned his execution application 
unless, ivéer aida, [thet was given 
to him, Therefore his application 
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was validly dismissed, and cannot be re- 
stored in appeal, If and when the decree- 
holder is ready to accept possession of the 
villages which have passed to him, subs 
jest to the judgment-debtors’ rights under 
the Tenancy Act and the wajib-ul-arz, he 
may apply again for exeontion. 

We dismiss this appeal, but under the 
circumstances we direct that each party 
‘do bear his own costs thereof as in- 
curred.” 

Mr. De Gruyther, K. O. (with him Mr. 
J. M. Parikh), for the Appellants, submitted” 
that the two registered mortgages of 1881 and 
1884 and the decree, dated the 30th June 
1899, were not extinguished, and all further 
proceedings, viz., reference to the Conailiation 


Board, their award, the desree on the 
award, were all proceedings under 
that decree. Only the two mortgages 


sould be foreslosed and they expressly 
included sir land. Reference was made 
to Act XI of 1898, section 2; Central Pro- 
vinces hand Revenue Act, 1881 (Act 
XVIII of 1881), section 4, and the Transfer 
of Property Act, 1882 (Ast LV of 1882), 
sections 67, 86 and 87. 

The respondents did not appear. 

. JUDGMENT. 

Lorp Somyer.—This is an appeal against 
a judgment of the Court of the Judisial 
Commissioner of theCentral Provinces, which 
affirmed an order of the District Judge made in 
execution proceedings on a foreclosure decree, 
The point has been very clearly argued, 
but their Lordships do not think it 
necessary to take time to sonsider the 
matter further, 


The history of the case, which is rather 


complicated, is. set out chronologically and 


very conveniently in the judgment appealed 
against. The point for deaision is one depend- 
ent on the construction of section 45 of 
the Central Provinces Tenancy Act of 1898, 
Chapter IV, “Of Oscoupancy Tenants’y 
and part icularly sub-section 6 of that 
section, 

The , substance of the decision of the 
Court below was that the Conciliation 
Award of February 1705 was, for the pur- 
poses of this case, a fresh origin of the 
rights batween the parties, and that although 
it came into existence in consequence of 
the mortgages of L881 and 1834 and transac. 
tions thereunder, it was, both for the 


a 
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purpose of enforsenient and for the purpose 
of the application of this particular sestion, 
the transaction between the parties which 
was the foundation of their rights. Accord. 
ingly they concluded that the transfer made 
or decreed by the proceedings under review 
could not be said to be in pursuance of 
the older mortgages of 1881 and 1884 
which, as dosuments expressly providing for 
the transfer of the right to oceupy sir 
land as a proprietor within sub-section 6, 
would have been saved from the operation 
of sub-sestion I, but that in truth sub- 
section lof section 45 must be applied, 
and that, therefore, in spite of the terms of 
the award, which in virtue of the agreement 


of reference became the agreement of the 


parties, the mortgagor could not so transfer 
his right to oseupy sir land as to divest 
himself of his right asan occupansy tenant 
under the Act. 

The reasons, their Lordships think, are 
sufficiently and fully given in the judgment 
appealed against and do nob require re- 
petition. It is a question of construction, 
not incapable of being argued and even 
decided either way, but their Lordships see 
no reason to differ from the decision appealed 
against, and will humbly advise His 
Majesty that the appeal be dismissed, but 
without costs, as the mespougents have not 


appeared. 
Appeal dismissed. 


Solicitor Appellant, —Mr. F. 


Dalgado. 


for the 
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MADRAS HIGH COURT. 
Seconn Civic Arpsat No, 2145 or 1917, 
July 26, 1918. 
Present: —Mr, Justice Sadasiva Aiyar and Mr, 
‘Justice Napier. 
aL care PILLAI AND ANOTHER — 
PLAIntTIres—-APPELLANTS 
VErSUs 
APPASWAMI PILLAI AND-ANOTHER— 


3 DEFENDANTS— RESPONDENTS. 

Hindu Law—Surrencer of life-interest by limited 
ownsr—Burrender by widow and daughter in favour 
of nest reversioner with near for maintenance, 
validity of. 
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A surrender by a Hindu wilow and hor daughter 
of their life-interest inthe property of the last male 
owner in favour of the next revorsioner, with a 
condition that they skould be maintained by the 
latter, is valid and operative and accelerates the in- 
heritance of the reversioner making him full owner 
of the property on that date. [p. 148, col. 2; p. 149, | 
col. 2; p. 150, col. 2.] 

Per Sadasiva Atyar , J. (Napier, J. dubttante).—The 
principle that onerous obligations attached toa surren- 
der by a widow will invalidate the surrender does 
not apply to the case of a daughter who inherits as 
next heir. The only condition which can be 
imposed on principle upon any female heir other 
than the widow is that tne surrender should be of 
the whole estate. The act of a daughter who, 
being the next heir, surrenders the whole estate, 
vests the absolute inheritance in the next male heir, 
even if she reserves as consideration for her surren- 
dor the full enjoyment of the property during her 
lifetime. [p. 149, cols. 1 & 2.] 

Per Sadasira Aiyar, J.—A stipulation for her own 
maintenance by the widow will not affect the legal 
result of the surrender. [p. 148, col. 2.] 

A Hindu female who surrenders an estate does 
not become civilly dead from the date of the surren- 
der for any purpose, except for making the person 
in whose favour the surrender is made heir to her 
husband’s estate. [p. 149, col. 1.] 

Per Napier, J.-A surrender by a limited female 
owner need not necessarily be in favour of the next 
heir if that heir agrees to be passed over, and it is 
immaterial whether the next heir is a party to the 
deed of surrender or executes a deed of surrender for 
herself or simply consents to being passed over. 
[p. 149, col. 2.] 

Where an arrangement made at the time of 
surrender, though retaining a benefit for the person 
surrendering or even conferring a benetit on some 
person not entitled, is an obviously fair and just 
arrangement for the maintenance and benefit of 
the person surrendering, then the surrender is not 
vitiated by the arrangement. fp. 150, col. 1.] 


Second appeal against the decree of the 
District Court, Trichinopoly, in Appeal 
Suit No, 376 of 1916, preferred against the 
decree of the Court of the District Munsif, 
Ariyalur, in Original Suit No, 542 of 1915, 


FACTS appear from the judgment. 


. Mr. T. R. Ramachandra Aiyar (with him 
Mr. T. R. Krishnaswamt~ Atyar), for the 
Appellants.—-The surrender by the widow 
in this case is not to the next heir, who 
is the daughter, so as tofall within the 
principle upholding the validity of a 
gurrender by a limited owner to the next 
reversionary heir. Nor is it an mnneondi- 
tional surrender. There is a benefit retained 
to the=surrenderors, vz, the provision for 
their maintenance. The condition or 
reservation falls within the mischief of 
the rule in Sriramulu Naidu y. Andalam 
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mal (1). It is not a surrender in good 
faith, The widow must become civilly 
dead on the date of the surrender. 

Mr. P, Nagabhusanam, for the Respond- 
ents.—The surrender does not militate 
against any principle of Hindu Law. Ib 
is immaterial that another limited owner 
éntitled to succeed next after the widow 
joins in the surrender, The reservation 
as to maintenance is not an onerous con- 
dition so as to vitiate the surrender. It 
was a fair arrangement seeing that one 
of the surrenderors, the daughter, was 
entitled to be maintained by the surrenderee 
who is her own son. The whole estate 


was surrendered and there was no pro~ 


vision for a return of the property tothe 
persons surrendering, 


JUDGMENT. 

Sapasiva Atrar, J.—The plaintiffs are the 
appellants. On the date of the suit they 
were the reversionary heirs of one Chandram 
Pillai who died in about 1890, leaving a 
widow as his next heir and a daughter 
as the next expectant heir after the widow. 
A son was born to the daughter in 1898. 


When he was a year old the widow and. 


the daughter executed the surrender deed 
Exhibit I, dated 2nd April 1894, in his 
favour, he being represented by his father 
and ‘guardian, the Ist defendant. That 
document was a complete surrender of all 
the rights of the two executants in the 
estate of the last male owner Chandram 
Pillai, But there is a provision in the dosu- 
ment that the Ist defendant as guardian 
of his infant son and the infant himself 
after he attained majority, should protest 
the two executants, meaning evidently that 
they should be maintained. The infant 
died about 2 years afterwards, say in 
1896, and the plaintiffs now sue for the 
recovery of the properties from the Ist 
defendant, the widow and the danghter 
having died. The question is, whether,the 
deed of surrender,’ Exhibit I, accelerated 


. the inheritance to Chandram Pillai’s estate of 


the lst defendant’s infantson and made him 
the full owner uf the property on that date. 

That a widow could surrender her limit- 
ed interest in her hbusband’s estate to the 
next reversioner so as at once to vest the pro- 
perty in the next reversioner is now settled 


(1) 30 M. 145; 17 N. L. J, 14, 


law, provided that the whole estate is 
surrendered. The. -point argued for the 
appellants -is, that the ‘present case is nota 
surrender by the widow to the next reversion- 
ary heir but it is a surrender by the widow and 
the next reversionary heir, who is also a 
female, to the second reversionary heir. Even 
regards the. question I think there are 
observations in Mulugu Kotayya v. Mudigonda 
Chandramowli Sastri (2). See also Proiad 
Chunder Roy Ohowdhry v. Sreemutty Joy _ 
Monee Dabee (8), which establishes the rule 

of law that a surrender by a widow with 
the consent of the next female heir to 
the secondary male heir can be treated as 
a joint surrender by both and that such 
a joint surrender might be treated as a sur- 
render by the widow to the next female | 
heir, which veststhe property in the next 

female heir for a moment, and an-immediate 
surrender of the property so vested fora . 
moment in the next female heir by the 
latter to the next male heir, the result 
being to vest an absolute title in the second- 
ary male heir, Next, it is objested that 
if the widow reserves any benefit for himself 
when making the surrender, the surrender is 
not one made in gocd faith in consonance 
with the principles of Hindu Law and hence 
it is invalid. In the present case the 
widow stipulated that the male reyersioner’s 
guardian and the male reversioner after 
attaining majority should sapport herself 
and her danghter. Taking first the provi- 
sion for her own maintenance I do not think 
that a stipulation for her own maintenance 
by a widow can affect the legal result of 
the surrender. The language of the judg- 
ment in Srirvamulu Naidu v. Andalammal 
(1) suggests that if a widow making a 
surrender imposes on the reversioner no- 
thing more onerous than the obligation to 
maintain the widow, sucha surrender would 
be valid and would vest the title in the 
reversioner. Thisis also in conformity with 
the principles of Hindu Law, a surrender 
being allowed by tbat- law, as stated by 
Seshagiri Aiyar, J., in Nachitappa Gounden v. 
Rengasamt Gounden (4), in order to give 
relief to female heirs (supposed to be in- 


capable, of prudent management) in respect 

(2) 36 Ind. Cas. 407: 81 M. L, J. 406; 20 M. L.T, 
148; 4L. W. 149; (1916) 2 M. W. N. 137. 

(3) 1 W. R. 98. 

(4) 26 Ind. Gas. 757; 28 M. L. J. lat p.2417 M 
L. T, 87; 2 L, W. 69; (1915) M. W. N. 53 (F. BL). 


4 


Vol. XLVIII] 
CHINNASWAMI PILLAI v, APPASWAMI PILLAI, 


of the management of the property. The 
theory. that a widow basomes aivilly dead 
when she makes a surrender has no basis 
in auy text of Hindu Law. The loose 
expressions in some jadgments as to a 
widow being civilly dead, when read with 
the context, can mean only that the next 
reversioner succeeds in such a case as if 
the widow died at the moment of sur- 
render. She neither actually nor civilly 
dies then. This is also olear from the 
expression about civil death being followed 
in one of the judgments by the illustration 
“based upon the widow’s re-marriage. A 
woman who surrenders is clearly not civil- 
fy dead for any other purpose than for 
the purpose of bringing in the next Yrever- 
sioner as heir ab once to her husband’s estate. 
She continues to own her Stridhanam and 
the obligation of all persons who take her 
husband’s estate to maintain-her, which is 
an absolute obligation thrown by the Hindu 
Law, cannot be destroyed by her surrender 
thereof. She does not become a Sanyasi, 
because she surrenders her husband’s estate, 
She is entitled to acquire properties, to 
retain her Stridhanam and to bring suits, and 
she remains competent to enter into obn- 
trastual and other legal obligations, 

Then .coming -to the provision for the 
maintenance of the daughter, the daughter 
is not (like the widow) under the Hindu 
Law obliged even as a moral obligation 
to starve and stint herself besause her 
father is dead and she inherits her father’s 
property. The extension of the dostrine 
of the so-called life-estate from the widow to 
the other female heirs is itself 
an unwarranted extension of the eom- 
mentators which, however, being the prasent 
law sould not be criticised to any useful 
purpose. When a daughter surrenders to 
the next revyersioner, it is arguable that 
even she should surrender the whole 
estate and should not retain any portion 
of the estate of the last male owner to 
herself in order to vest the full ownership 
in the next reversioner. But the principle 
on which it was held in Srixamulu Naidu 
v. Andalammal (1) that if the widow im- 
poses any onerous obligations upon the 
surrenderee for her own benefit or for the 
benefit for her servants or for. charity, 
the strrender is not valid, does not apply 
to the daughter who inherits as heir. The 


INDIAN OASES, 


‘Pattabhiramayya (5), 


149 


r 
= 


only condition whish can be imposed on 
principle upon any female heir other than 
the widow is that the surrender should 
be of the whole estate. Whether, therefore, 
the cass in Ohalla Subbiah Sastri y, Palury 
which went further 
than the desision in Sriramulu Naidu v. 
Andalammal (1) and which held that the 
imposing of an obligation upon a rever- 
sioner to convey back a portion of the pro- 
perty to tha widow’s brother did not in- 
validate the surrender, can be supported 
or not—in parenthesis I may here state that 
that case and the case of Kareite Brahmanat- 
kudu v. Kareti Mahalakshmi (6) have been 
followed even to that extent by a very recent 
gase, Gopala Krishnayyav. Gangayya (7), desid-- 
ed by Abdur Rahim and Srinivasa Aiyangar, 
JJ.—{ am clear that the act of a daughter 
who, being next heir, surrenders the whole 
estate, vests the absolute inheritance in 
the next male heir even if she reasived 
sonsideration for her surrender of the 
full enjoyment of the property during her 
lifetime. 

It follows that the second appeal fails 
and is dismissed with costs. 

Napier, J.— 1 agree that this second appeal 
fails. 

I have had considerable difficulty during 
the hearing of this appeal in ascertaining 
what are the true limits laid down in 
the oases to the right of surrander, I 
think that if is clear on the latest 
authorities that the surrender need not 


' bə definitely to the next heir if that next 


heir agrae3 to ba passed over. That has been 
dacided in Mulugu Kotayya v. Mudigonds 
Ohandrimowl. Sastre (2) and in Satya- 
lakshmi Narayana v. Jagannadham (8), 
and if seems to me to bs immaterial 
whether the next heir is a party to the 
deed of surrender or executes a deed of 
surrender for herself or simply osonsents 
to being passed over. The diffisulty I 
have found is on the question whether an 
agreement for maintenance by the person 
who is passed over is suffisient to invalidate 


the transastion. Now, it is perfectly 
glear that, according to the sshool of 
(5) 31 M. 446. 


(6) 17 Ind. Cas. 487; (1913) M. W. N. 438; 24 M. 


L. J. 533; 13 M. L T. 45s. 
(7) Appeal No. 373 of 1915. 
(8) 42 Ind. Cas. 939; 34 M. L. J. 229; 6 L. W. 765; 


(1917) M. W. N. 854; 22 M. L. T: 498, 
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is to be found in the 
reasoning of Mr, Justice Sankaran Nair in 
Challa Subbiah Sastri v. Palury Pattabhi- 
ramayya (5), it ia absolutely immaterial 
what reservations are made at the time 
of surrender by a widow or indeed by 
any person surrendering. ‘The view taken 
by him is that you have to treat the 
document of surrender by itself and when 


‘once the estate is vested, itis immaterial 


whether or not by @ contemporaneous 
agreement _provision is made for returning 
even a greater portion of the estate to a 
person who may not even be in any way 
with the original holder. 
Sankaran Nair, J., treats it as being 
analogous to an adoption with a contem- 
poransous agreement to transfer. Whether 
that analogy is sound,—and arguments by 
analogy are frequently dangerous—I cannot 
bot view with alarm the proposition whtch 
comes to this, that a person holding a 
limited interest can enter into an arrange- 
ment with, the then existing next heir, 
who may be in impecunious circumstances 
and prepared to lend ‘himself to any 
arrangement for, the sake of some ready 
money, by which the greater part of 


the property will be diverted from tbe - 


person who at the falling in of the estate 
would be entitled to the whole. As my 
learned brother bas pointed out, this view 
has been accepted -in the cases reported 
as Karetit Brakmanathudu v. Kurett 
Mahalakshmi (6) andin Gopala Krishnayya v. 
Gangayya (7). Speaking for myself, if such 
an invasion cn the whole doctrine of 
surrender is to receive the sanction of the 
Court, I should like to ree it so laid 
down by a Full Bench of this Court. 


There is, however, a modified mle to ke 
spelt ont from these cases whioh might 
be that where the arrangement, although 


retaining a benefit for the person surrender- 
ing or even conferring a benefit on some 
person not entitled, is an obviously fair 
and just arrangement for the maintenance 
and benefit of the person surrendering, then 
the dostrine that such a surrender is not 
vitiated by the arrangement should be 
upheld. But that is not the view taken 
by a very eminent Hindu Judge of this 
Court, Subramania Aiyar, J, in Srirdmulu 
Naidu v. Andalammal (1), Hè never 
considers this aspect of the case at all 
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facts fall within 
‘doctrine ? My learned brother is of opinion 
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and he lays dcwn that if the surrender 
is coupled with onerous conditicns thrown 
on the person whore estate is accelerated, 
liabilities whieh are not such as wonld 
taturally devolve on “him, in connection 
with persons to be benefited, that surrerder 
is bad. The cases he mentions are eon- 
ditions not only for the maintenance of 
the transferor, who was in è that case a 
widow, but also a condition to pay a 
sum of money to certain dependants and 


to maintain a charity for. all time ata 


certain expense and on her death to make 
payments of different amounts aggregating 
to th of the estimated value of the 
properties. This, as far as I gather from 
ihe language used by him in his judgment 
in Challa Subbiah Nasiri v, Palury Pattabhi- 
ramayya (5), would have been upheld by 
Sankaran Nair, J., as a good surrender. 
Taking, therefore, this narrower view of 
Subramania Aiyar, J., and applying it to 
ihis case as we are asked to do, do the 
the mischief of the 


that a surrender by a daughter reserving 
the right of maintenarce would be good, 
although there is not the direct legal 
liability for the support of a daughter 
incumbent on the estate. I hesitate to 
express a definite opinion on that point. 
But tke facts of this case being that the 
reservation was made by bcth the widow 
and the daughter in the deed of surrender 
and that it was for the protecticn ard 
maintenance of the mother of the infant 
child in whcse favour the surrender was 
made, I am inclined to think that such 
a reservation is not within the mischief 
of the dcctrine laid down by Mr, Justice 
Subramania Aiyar, and it wculd certainly 
be covered by the suggested modification 
cf the rule laid7down in Challa Subbiah 
Sastri y. Palury Fajttabhiramayya (5). 

For tkese reasons I concur in holding 
that the appeal should be dismissed with 
costs. 

Appeal dismissed. 
M., C. P. 


Vol, XLVII] | 
INDER BAHADUR SINGH Y. BEOHAN SINGH. 


` OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Secorp Orvin Apeeat No, 338 or 1917. 
July 23, 1918. 
Present:—Mr, Lindsay, J. O. 
Thakur INDER BAHADUR SINGH— 
PLantiss—APPELLANT 
VETSUS 
BECHAN SINGH —Derenpsaxt— 


RESPONDENT. 

Construction of document—Tranasaction evidenced 
by deed, nature of —Lease or mortgage. 

Where a document, which was described as a 
“patta qaul qarar birt rakmi”, recited that the 
talugdar had received a certain sum from the 
grantee and that the latter had been put in posses- 
sion of the lands described in the document, for 
which he Had to pay a certain annual rent: 

Held, thatthe document was nothing more than a 
lease and did not create any relationship of mortgagor 
and mortgagee between the parties. "p. 151, col. 2, 


Appeal “from the desras cf the District 
Jndge, Gorda, dated the 12th May 1917, 
confirming the order of the Munsif, Tarabganj, 
dated the 19th Mareh 1917, 

Babu Ram Chandra, for the Appellant. 
“The Hon’ble Pandit Gokaran Nath Misra, 
for the Respondent. 

JUDGMENT.—The only question for 
disposal in this appeal is whether or not 
the Courts below shonld have given the 
plaintiff-appellant a decree for ejectment of 
the defendant respondent from cartain lands 
which wera in dispute. The suit arose out 
of ejestment proceedings which were taken 
in the Revenue Court. The talugdir, who 
is the plaintiff-appellant, 
against the defendant-respondent on the 
footing that he was a tenant who was 
liable to ba ejected by notiea, Io the 
Revenus Court the defendant relied upon 
a document which had been exesnted in 
his fayour in the year 1901 by a lady, 
Thakurain Ikhlas Kuar, who was at that 
time in possession of the żaluqı for a 
life-estate. This lady died in the year 1911. 
The Revenue Oscurt cansalled the notice 
apparently on the basis of entries which 
had been made in the revenue papers, entries 
which went to show that the defendant 
Bechan Singh was a mortgagee of the 
lands- in dispute. -The result is that the 
talugdar has now brought a suit asking for 
a declaration that the defendant has no 
proprietary or under-proprietary rights in 
the lands. Amongst the other reliefs 
sought is the ejestment of the defendant, 
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The Courts below have given the plaint- 
iff a declaration that Bechan Singh has 
no proprietary or under-proprietary rights 
in the lands in dispute, and this finding 
has not been contested. Both Courts, 
however, refused to make an order for 
ejectment, on the ground that the Civil 
Court was not competent to make such 
an order haying regard to the position of 
the parties. 


Now in second appeal it is contended 
that a decree for ejestment ought to have 
been made onthe ground that the defend- 
ant is a trespasser, being in possession 
without title. í 


The whole question turns upon the nature 
of the relation now existing between the 
parties. If it is found that the relation 
of landlord and tenant exists, then it is 
obvious that the Civil Court has no power 
to order ejectment. The nature of the 
legal relation between the parties has to 
be determined with reference to the doen- 
ment upon which the defendant bases his 
rights. This document, as I have already 
said, was executed in the year 1901 by 
Thakurain Ikhlas Kuar. Itis a matter of 
some diffisulty to ascertain what the dosu- 
ment really purports to be. In the oper 
ing words the docament is described as 
“patta qru} qarar birt rahnt.’ The docu- 
ment then goes on to recite that the 
talugdar has received a sum of Rs. 300 
from the grantee and that the latter has 
been put in possession of lands de:soribed 
in the document, for which he hasto pay 
an annual rent of Rz, 1280. So far as 
I am able to see, tt is quite impossible to 
describes this document as a dosument of 
mortgage and I have no doubt that the 
decision of the Revenue Court on this point 
was erroneous. The Assistant Collector 
merely relied upon some eatry which was 
made in the village papers. It is true 
that the use of the expression bert rahni 
does prima facie indicate the creation of 
some relation of mortgagor and mortgagee, 
but having regard to the language of the 
document as a whole, lam unable to under- 
stand what the signifisance of these par- 
tisular words is. Readin its entirety, the 
document appears to mə nothing more 
than a lease; and it is to be noted that 
it is also described as a lease or patia, 
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The lessee paid a premium of Rs. 300, 
and in consideration of this payment he 
was given a tenancy of the land subjest to 
a rental of Rs. 12-8-0 a year. There is 
not a word in the document to- indiaate 
that the grant was being made by way 
of seourity for any loan. There is no 
undertaking to-repay any mortgage money- 
and altogether it seems to me that this 
document must be construed as a lease 
and nothing else. In this view, therefore, 
I must take it that the relation of land- 
lord and tenant exists. It is, of sourse, the 
fact that the lease was granted by the 
lady who had only a life estate in the 
property, but it is not open to the plaintiff- 
appellant here to contend that Bechan 
Singh is a mere trespasser. Once Beshan 
Singh was admitted toa tenancy, it follows 
that his ejestment can only be had in a 
Revenue Court on one or other of the 
grounds described in the Oudh Rent Act. 

I have heard some argument with re- 
ference to the point of registration. The 
deed is not a registered deed and I was 
at one time inclined to doubt whether in 
view of its not being registered, if could 
be tréated as creating a tenancy. Section 156, 
however, ofthe Rent Act exempts from the 
operation of the Indian Registration Act pattas 
which are granted for any term not ex- 
ceeding seven years by a landlord to ten- 
ants to whom section 36 or 37 of the Ast 
applies. Ib seems to me that Beochan Singh 
was admitted to an ordinary tenanay under 
the sections just mentioned and conse- 
quently the deed did not require regis- 
tration. 

1 am satisfied, therefore, that in the pre- 
sent cireumstances the plaintiff is not en- 
titled to obtain from the Civil Court an 
~order for the ejectment of the defendant. 
The appeal fails and is dismissed with sogts, 


Appeal dismissed, 
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LOWER BURMA CHIEF COURT. 
Civit REGULAR No. 339 or 1915. 
January 29, 1918, 
Present:——Mr. Justice Young, 
OFFICIAL ASSIGNEE—Ptatntirr—~ 
APPELLANT 
versus 
Hajee MAHOMED HADI— Derenvantr— 


RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XD, r. 1— 
Administrator, insolvency of —Receiver, appointment of. 

Where a person, who holds certain property 
partly in his personal and partly in a representative 
capacity as an administrator, becomes an insolvent, 
his personal share in the property vests in the 
Official Assignee and the latter, as trustee for the 
creditors of the insolvent, is entitled to have a 
Receiver appointed of the whole of the property till 
the share of the creditors is determined. It is 
immaterial that the bodies for whom the insolvent 
holds the property as administrator are content to 
leave their shares in his hands. [ p. 153, col. 2.] 


- Messrs. Oowasjee and A. B. Banerji, for the 
Appellant. 

Mr. Giles, for the Respondent. 

ORDER.—Thisan application by the Official 
Assignee for the appointment of a Receiver to 
collect the rents and profits and take charge 
of a certain property until further orders. 

The property in question is at present being 
held by the respondent partly in his personal 
and partly in a representative capacity as 
administrator de bonis mon, In his personal 
capacity the respondent is an insolvent, 
and, therefore, his personal- share vests in ` 
the Offisial Assignee, who sued the insolvent 
as heir and as administrator for the 
determination of his share and its delivery 


to him. The Official Assignee obtained a 
decree on the 23rd August 1917, The 
insolvent . has appealed and by sonsent - 


the taking of the accounts has been stayed 
pending the hearing of the appeal with- 
out prejudice to this application for a 
Receiver. s 

The insolvent states that he is keaping 
accounts and this is not dented, nor is any 
mismanagement alleged. 


The suit was filed at the end of 1915 
and no decree was passed for nearly two 
years. During the whole of this time the. 
Official Assignee was’ content to leave the 
management of the property in the hands 
of the administrator and. never applied for 
a Receiver. The respondent has been in 
possession for nearly forty years, and so 
far as the papers before me show, hag 
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managed it without giving cause for com- 
plaint; and “none of the persons or bodies 
- for whom’ he is administering join in the 
application. The Official Assignee is joint 
tenant with the administrator to the extent 
of the insolvent’s personal share. As such 
he is entitled to be protested from waste, 
but none is alleged. The sole ground for 
the application appears to be his insol- 
vency. 

_ Johnson, In te, Steele v. Cobham (1) shows 
‘how loth the Court is to allow an insol- 
vent to manage anothers estate. It was an 
administration action brought by a ereditor 
against an administrator who subsequently 
became in his personal capasity insolvent. 
A Ressiver was appointed apparently as a 
-matter of course, on the ground that the 
Court could have no oonfidense in the 
insolvent. There, however, the administrator 
became insolvent on the 18th January 
1866, and the plaintiff in the adminis- 
tration suit took out a summons af onee. 
Here the insolvent was adjudicated on the 
7th August 1912,and no application was 
made till the 2lst December 
though the Official Assignee sued in 1915 
to have the insolvent’s share defined and 
partitioned and prayed for a Receiver, 
no application was ever made in the suit till 


` now. 


Hopkins, In re, Dowd vy. Hawtin (2) is an 
authority to thesame effect, but there also 
action was taken as soon as the administrator 
became insolvent. If similarly prompt action 
had been taken by the Official Assignee my 
course would have been plainer, but when 
the beneficiaries have been content with 
his administration for nearly forty years, 
are content with it still despite his insol- 
vency and when his oreditors as repre- 
sented by the Official Assignee have despite 
the same fact been content with his manage- 
ment for nearly six years, the matter is 
less easy. On the whole, however, I do 
not see how I can allow him to continue 
managing a property, an undefined portion 
of which belongs to his creditors, except 
with their consent. He manages for the 
Offisial Assignee who is a trustee for the 
ereditors and is, therefore, a trustee for 
them himself and as Jessel, Master of the 
Rolls, sgid in Hopkins, Inre, Dowd vy. Hawtin 


(1) (1868) 1 Ch. 325; 14 L. T., 242; 14 W. R. 493, 
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(2) it is not fit that a man who is a bankrupt 
should continue to be a trustee without 
the consent of the cestui que trustent. 
These did consent up till now, but do not 
consent any longer ard there ig nothing 
more to be said. They are entitled to 
have their share protested: what their 
share is it is impossible to determine at 
present. Till it is determined, they have 
rights over the whole and there muat 
therefore, bea Receiver of the whole despite 
the fact that the charities and other bodies 
for whom the respondent holds as ad. 
ministrator are content to leave their 
sharesin his hands. The application must 
therefore, be allowed with costs, two gold 
mohurs, | 


Application allowed, 





OUDH JUDICIAL COMMISSIONER'S 
COURT, 
First Orvis Arrear No, 103 or 1917. 
August 20, 1918, 

Present:—Mr. Linaday, J, C, 
Musammat SUNDARA DEBIA-—-DERENDANT 
— APPELLANT 
TErsus 
SHEO RAM AND anotana—Prawtires— 


RESPONDENTS. 

Hindu Law—Joint family—Separation—Revenue 
papers, entry in, weight of —Evidence, whether conclu. 
sive—Females, position of—Maintenance allowance 
measure of—Court, duty of. 

Where the name of the widow of a deceased 
member of a Hindu family is entered in the revenue 
papers in respect of the joint share belonging to 
her husband in the family property, such entry 
cannot, in the absence of any very definite evidence 
as to the manner in which that entry came to be 
made, be treated as conclusive evidence of the fact 
that the family separated although there was no 
actual division of the property, especially when it 
appears that the entry was disputed immediately 
after it had been made. [p. 156, col. 2.7 

In fixing the maintenance allowance for a Hindu 
female, the Court has to look to the circumstances 
of the joint family, t. e. to the value of the joint 
family property, to the income of the family, and 


. to the number ‘pf people who have claims to be 


supported out of the said property. [p. 157, col. 2, ] 


aan anga the decree of the Subordi- 
nate Judge, Unao, dated the 13th 
1917, 9 g 3 July 


—_— 
Seen a a 
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Mr. St. George Jackson and Babu Sulig 
Sinha, for the Appellant. 

The Hon’ble Pandit Gokaran Nath Misra 
and Babu Parag Narain, for the Respondents. 

JUDGMENT.—The plaintiffs in this suit 
were one Sheo Ram and his son Ramesh- 
war, Sheo Ram is the son of one Dwarka 
Prasad and the defendant Musammat Sun- 
dara Deabia is the widow of Ram Shankar, 
who was also a son of Dwarka Prasad. 

This man, Dwarka Prasad, died some 7 
or 8 years before the present suit was 
brought and Ram Shankar, the husband 
of the defendant, died & months before the 
gnit was brought. The case for the plaint- 


A 
UN 


Affs is that at the time of Ram Shankar’s 


death they were joint in estate with him. 
It was alleged that the defendant, on the as- 
gertion that her husband Ram Shankar was 
separate, had taken possession of oertain 
immoveable property and had also got 
possession of oertain bonds, which, ascording 
to the case for the plaintiffs, were part of 
the joint family property. 

It may be explained here that Sheo Ram 
and his. brothers were natives of a village 
in the Unao District. It is admitted that 
they carried on a money-lending business 
in the District of Mymensingh in Bengal, 
and on-the evidence there can be no doubt 
that one or other of the brothers used to 
reside in Mymensingh for the purpose of 
superintending the family business. Money- 
lending transactions were also carried onin 
the Distriet of Unao. 

The case set up for the defendant was 
that very soon after the death of Dwarka 
Prasad, the two. brothers Ske Ram and 
Ram Shankar decided to separate, and 
accordingly s division of the household 
goods was made at the village of Rajpur. 
Tt is stated that there was no astual divi- 
sion of the landed property, besause it was 
thought more economical to keap the pro- 
perty intact. It is also stated that there 
was no division of the various sums which 
were owing to the brothers by various 
people to whom money had been a*vans3ed 
on loan, 

The principal issue in the case, therefore, 
was whether or not ab the date of Rim 
Shankar’s death he and his brother Sheo 
Ram had been separate in estate for a period 
of nearly 7 years. The burden of proving 
this issue was very properly laid upon the 


INDIAN UasEs. : 


— 5 


19i- 
defendant, She called a number cf wit: 


nessas who supported her story. The 
plaintiffs on the other hand produied a 


“number of witnesses all of whom stated 


that the two brothers were joint up till 
the time of Ram Shankar’s death. A 
number. of documents have also been filed 
in the suib, the bearing of which is of 
considerable importance when we come to 
consider the value of the oral evidence put 
forward by either party. This oral evidence 
is of the description usually found in cases 
of this kind and little relianss can be 
placed on if as a whole, The Subordinate 
Judge was of opinion that the defendant 
had failed to discharge the burden of proof 
which rested upon her; “and” the principal 
argument in appeal is that on the evi- 
dence this finding of the Sabordinate Judga 
ig wrong. 

Before the issues were framed in the 
suit the defendant’s Pleader made a short 
statement of his case to the Court. - He 
said that Sheo’ Ram and Ram Shankar 
had made a partition som3 7 years before 
the date of the suit and that this partition 
had been carried out “without the inter- 
vention of any third person.” The Pleader 
also stated that at the time the division 
was made lists of the property allotted 
to each of the brothers were prepared. The 
Pleader sdmitted that Musammat Sundara 
Debia coald not produce the list of the 
prop3rty which had been assigned to her 
husband at the time of division. 

The two principal witnesses put forward 
by the defendant for the purpose of show- 
ing that a division of the household goods 
took plase were Ram Lal and Ballu. The 


latter, it may be observed, is the father of 


Sundara Debia and his evidence is certainly 
open to suspicion on the ground that he 
is a deeply interested party. Indeed the 
case for the plaintiffs is that Ballu has 
iastigated the defendant to put forward 
the falsə claim that her husband was 
separate from the rest of the family and 
in pursuance of this claim to assert her 
rights to a half shara of tha t.mily pro- 
perty. 

Tha Subordinate Judze has disa bad the 
statements of these two witnesses as being 
yagae and unsonvincing, and after a careful 
perusél of what was said by seach of them, 
I think his opinion is correct, In the first 


z 
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place, it is not made to appear why these 
two men were summoned from their homes 
in order to ba present at this alleged 
division of the family property. Ram Lal 
professes ta be a somewhat distant relation 
of the two brothers. He tries to make out 
that a message was gent to him salling 
upon him to come and to be present at 
the partition. He admits, however, that 
when he was summoned to the family 
house he was. not called upon to do any- 
thing. In fast, as the Subordinate Judge 
observes, he seems to. have ‘sat there as a 
mute witness of all that took place. He 
is unable to give any presise details as to 
the manner in which the property was 
divided, and this is all the more remarkable 
when it ‘is ‘borne in mind that he was 
deposing to an affair which had taken 
place at no very great interval of time. 
Ballu was also vague in his statements. 
He professed to have been in attendance 
only for one. of the two days which, it is 
said, were taken up in effecting the parti- 
tion. Itis admittedly a very -unusual thing 
for a man to visié the house of his-son in- 
law and this was conceded by Ballu in the 
course of cross-examination. He admitted 
that only some urgent circumstance would 
justify a visit of this kind ana it is not 


made to appear what urgency there: was- 


for asking him to be present. Ascording 
to his-own statement he did nothing what- 
ever. He took no part in the division of 
the property. He suggested no course of 
action, nor was he called upon to settle any 
disputes bet ween the brothers. He admits 
` glearly that written lists of property were 
prepared. 

So far then as this evidence goes, I think 
any Court might well hesitate to draw from 
it a conclusion that there had in fact been 
a division of the family property. The 
strongest point against the story is the 
non-production of the written, list of pro- 
perty said to have been assigned to Ram 
Shankar. Both the defendant and Ballu 
say that such a list was prepared, and no 
satisfactory explanation has been given as 
to why it was not put forward. There is 
indeed a, vague sort of suggestion that the 
: plaintiffs, after the death of Ram Shankar, 
managed to get hold of all -the family 
papers. I am not disposed to believe the 
story, for it is an admitted fact that when 
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Ram Shankardied in Unao, the plaintiffs 
were away in Bangal and did not come to 
Unao till a week or ten days after Ram 
Shankar’s death. It is also admitted that im- 


mediately after Ram Shankar’s decease 
the property which was in the 
family house, consisting of account. 


books, dusuments’ and the like, were taken 


to the house of one ‘Sheo Sahae. It ‘ig 
hardly possible to believe that if Ram 
Shankar had in fact separated entirely 


from his brother, his widow or ber father 
would have tamely handed over all the docu- 
ments and bocks to the plaintiffs, 

As for the other evidence adduced for 
the defendant it is of a very general 
character. \The witnesses state ina broad 
were separate, 
that they ocoupied separate portions of 
the family. house, that they performed 
shradh separately and that on occasions 
of ceremony invitations were sent to the 
brothers separately. Bearing in mind the 
fact that one or other of the brotbers wag 
always away from home attending to the 
business in Bengal, this evidence is of no value 
at all and may be discarded as being entirely 
useless for the parpose of proving separa- 
tion. 

The defendant relied very strongly upon 
one circumstance for the purpose of show- 
ing that her husband had separated. It 
seems that a mortgage had been executed 
in favour of the brothers while the family 
was joint, and it is said that after the 
brothers separated the mortgage debt was 
discharged by Matadin, the son of the 
mortgagor. The defendant stated that when 
this debt was ‘paid up, half of the money 
owing under the bond was made over to 
her. This fact is admitted, but the plaint- 
iff's account of the affair was that he 
had kean compelled by a show of forse 
or by threats to hand over half of the 
money to his sister-in-law. The plaintiff’s 
case on this point is nob borne out by 
the evidence of Matadin who was called 
as a witness. What he says is that 
having been pressed by the plaintiff 
Sheo Ram to pay off the’ debt, he took 
the money to Sheo Ram’s house. He was 
told that the money sould not be received 
ab that time inasmuch as Sundara Debia 
had gone off to live with her father and 
was not present, Accordingly Matadin was 
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told to come on another date. He says 
he did so and on that day the money 
was handed over to the parties in equal 
Matadin observes that in any case 
he would not have handed ovar the 
money to one of the parties separately. 
It is hard, therefore, to believe that Sheo 
Ram was compelled to hand a share of 
this money over tọ the ~ defendant, At 
the game time there is avidence to show 
that although Sheo Ram was the elder of 


“the two brothers, the chief duties of manage. 


ment of the family property were made 
over to Ram Shankar, who is said to have 
baen the more clever man of the two, and 
it may be that Sheo Ram is an easy-going 
person who would have handed over half 


of this money to his brother’s wife without 


trying to make any trouble over the matter, 
The plaintiffs called a number of wit- 
all of whom stated that the brothers 
were joint to the time of Ram Shankar’s 
decease. I do not set any great value 
upon this oral evidence either, but { have 
been much impressed by the statement of 
the plaintiffs’ witness No. 8, as man named 
Chandar Nath, who, so far as I cau see, 
ig a disinterested party. This man too 
‘sarries on business in Bengal and he 
knew all about the money-lending business 
which these two brothers were carrying 
on in those parts. He speaks of one or 
other of the brothers coming at tiraes to 
Bengal to look after the business, and he 
was able to point out in the ascount-books 
which were prodused in Court the various 
entries which were in the writing of Sheo 
Ram and Ram Shankar respectively. There ig 
certainly -nothing in the cross-examination 
of this witness which affords any ground 
for supposing that he has any particular 
interest in supporting the case for the 
plaintiffs. I am inclined to believe his evi- 
denoe and to hold that itis quite sufficient to 
rebut the story which was put forward for the 
defence. l l 
To turn now to the documentary avi- 
dence in the case, it is an admitted fast 
that after the death of Ram Shankar the 


+ . j 
name of his widow was resorded in the 


khewats of the villages in which the parties 
own immoveable property. These khewat 
entries have been produced before me, and 
there oan be no doubt that orders were passed 
in the month of April 1916 directing that 
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of the defendant should be 
entered in place of that of her deceased 
husband. “How then are these entries in 
the khewat to be assounted for? The 
ease for the defendant-appellant is that 
they afford conslusive proof of the defendant’s 
story that the two brothers had separated 
although there had been no actual division 
of the landed estate. There is no dosu- 
mentary evidensa before us to show in 
what way. these entries same to be made, 
The defendant gave evidence in the aase, 
and her story is to the effest that after 
the death of her husband she went te the 


` plaintif, Sheo Rath, and said that she 


_wonld have ber name entered in the village 
papers in the same way. as hər husband’s 
name had been entered. The plaintiff 
said that she might do so if she ohose, 
On the other hand assording to the 
allegation in the plaint the name of Sun- 
dara Debia was allowed to be put in the 
village papers merely by way of consolation . 
(tasalli). There being no very definite 
evidence as to the manner in which these 
entries in the lady’s favour same to be 
made, it is hardly possible to treat them 
as conclusive evidence of the separation ; and 
in this connection it is important to observe 
‘that the quarrel arose almost immediately 
after mutation —had taken place. There 
seems to be no doubt that what brought the 
parties into Court wasan attempt made by the 
defendant to make sollestions of the rents 
of the shares which are recorded in her 
name. In her statemert which was taken 
on commission the, defendant stated 
that ever since the time of separation, that 
is to say, for 7 years before this case 
came into Court, the two brothers had 
regularly divided the profits of the im- 
moveable property. -She could not, however, 
give any details of any ocvasion on which 
there had been any settlement of accounts 
and she was unable to produce any doou- 
mentary evidence in the shape of account- 
books for the purpose of proving her story. 


“16 has been argued here that the learned 


Judge of the Court below has attached 
too much importance to this failure of the 
defendant to produce books of acecunt.- 
Indeed.it was suggested that she had 
made over all the accounts and papers 
to the plaintiffs shortly_after her husband’s 
death. That, however, is not the story 
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which the defendant herself tells. She 
admits that she had a number of account- 
books in her possession which she handed 
over toher mukhtar, and the fact remains 
that those books were not plased before 
the Court, It is hardly -possible to balieve 
that if a separation took place Ram Shan- 
kar would not have kept some record of 
his separate account of the profits of the 
zemindart property. The parties are people 
who make a living out of money-lending 
and they are in the babit of keeping. 
accounts. Some of these books have been 
produced in Court and show that two sets 
of account-books were kept, one in Bengal 
and one in Unao. But there is nothing 
in any of these books to indisate that 
Ram Shankar’s share was in any way 
separate from the rest of the family property. 
On: the other hand, certain entries have 
‘been referred to which all point the other 
way. There is for example an entry in 
the cash book (Exhibit 41) which was 
kept up in Bengal, showing various items 
of‘ expenditure ‘incurred jointly on behalf 
of Ram Shankar and the second plaintiff 
Rameshwar, It is also proved that in 
connection with the money-lending business 
which the parties carried on two ledgar 
were maintained, one called the home ledger 
and the other the Bengal ledger, und 


an examination of these two books shows ` 


that there are common entries in the accounts 
indicating that a double seb of ledgers 
was kept up on ascount of the same 
business. This seems to me to bea very 
strong piece of evidence in support of the 
plaintiffs’ case. Then we have the admit- 
ted fact that after the date of this alleged 
separation documents were on some occasions 
executed in the names of both the brothers. 
In particular there are three documents, 
namely, deeds of sale (Exhibits A-2, A-10, 
and A-1l), all exesuted on the 30th of 
August. 1912, that is to say, long after 
the date ofthe alleged partition. It would, 
I think, be a very unusual sirecumstanse 
for two brothers who had separated in 
‘the manner dessribed to have joint dealings 
of this kind after separation; and although 
such &.caseis not inconssivable, it would 
at any rate be supposed that in any dealings 
of this kind after partition had taken place 
the shares of the brothers would bə spesi- 
fied in the documents, Thereis nothing 
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of this kind here and no satisfactory ex- 
planation has been placed before me to 
account for the fact that these properties 
were purchased in the joint names of the 
two brothers. I do not think it necessary 
to examine in avy further detail the 
evidence produced on this issue of separa- 
tion. It seems to me that the only 
possible conclusion is that the defendant 
failed to prove the separation which she 

alleged and this being so, the plaintiffs’ 
claim was bound to succeed. I agree 
with the finding of the Court below on this 
issue, 

The only other matter --argued before 
me was the question of the allowance 
for maintenance which should be made to 
the defendant. ~ The Subordinate Jadge 
game to the conclusion that she ought to 
receive an annaity of Re. 10 a month. 
Having found, however, that previous to 
the suit she had collected a sum of be: 
tween six and seven hundred rupees to 
which she had no right, he set off this 
amount in making his galeulation and 
reduced the amount of the annuity to 
Rs, 7 a month. It has been argued 
atranuously on behalf of the appellant that 
this is a -wholly inadequate allowance for 
the lady, considering the value of the 
family property. I have very little doubt 
that these two brothers were in very 
comfortable circumstances and that they had 
extensive money-dealings, and I am inslined 
to agree with Mr, Jaskson’s contention 
that the sum which has been allowed to the 
widow-is in the circumstances insufficient, 
It is difficult to assess the amount of 
the allowance which should be made in 
these cases. I have been referred to several 
rolings of the Caleutta High Court, in 
which various sums were allowed in aases 
of this kind. It is not possible, I think, 
to lay down acy hard and fast rule 
in the matter or to say that in no 
circumstances ought a widow to receive 
more tban a certain proportion of the income 
from the joint property. A great deal 
depends upon the number of psople who 


have claims to ba supported ont of the 


joint family property. In the present case 
wa have the fact that the only parsons 
with claims on the. property are the first 
plaintiff and his son with their families, 
It has been stated in evidence that the 
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income of the family is between seven or . 


eight hundred rupees a year. It is 
probably sonsiderably more than this, On 
the whole I think the claims of the lady 
will be fairly met by awarding her an 
allowance of Rs. 12 a month. This is to 
be irrespective of the money which she has 
realized according to the Subordinate Jadge’s 
finding. l 

I allow the appeal, therefore, to this 
extent that I-direct that in place of the 
annuity of Rs. 7a month there be awarded 
to the defendant a sum of Rs. 14 a 
mońth for her maintenance. In other 
respects the appeal fails. The defendant- 
appellant will pay 3/4ths of the costs 
incurred by the respondents 1n defending this 


eal, - 
di Appeal partly allowed. 





MADRAS HIGH COURT, 
Lerrers Parent Arfsau NO..191 or 191%. 
July 30, 1918. 

Present: — Sir John Wallis, Kr., Chief 
Justice, Mr. Justice Oldfield and 


ve Mr. Justice Seshagiri Aiyar. 


G. P, MALLAPPA—Puaintire 
= À PPELLANT 
VETSUS 
MATAM NAGA CHETTY— DEFENDANT 


— RESPONDENT. 

Evidence Act (I of 1872), ss. 58, 92 (4)—Mortgage 
registered —Subsequent agreement for payment of less 
than stipulated consideration—Oral evidence, admis- 
sibility of — Admission of agreement in pleadings, effect 
er subsequent agreement to take less than is 
due under s registered mortgage 1s an agreement 
modifying the terms of a written contract, and, if 
it has to be proved, oral evidence is inadmissible 
under proviso (4) to section 92 of the Evidence 
Act. A 158, col. 2; p 159, col. 2.] yas 

Per Wallis, C. J., and Oldfield, J., (Seshagiri Aiyar, Ja 
dubitante).— Where, however, the, oral agreement ig 
admitted in the pleadings of the other party it need 
not be proved, as no question of the admissibility 
of evidence, oral or documentary, arises when 
proof is dispensed with in consequence of an 
admission in the pleadings either under section 58 
of the Evidence Act or under the provisions of the 
Code of ‘Civil Procedure. [p. 158, col. 2.) | 

Per Wallis, C. J.-The plain language of section 
58 of the Evidence Act should not be unduly 
restricted by reference to considerations of public 
policy. The admission of a party in his pleadings 
as to an oral arrangement modifying: a written 
contract gets rid of the danger which it is intended 
to guard against, by the prohibition against the admis- 
gion of oral evidence contained in the 4th proviso 
bo sactior 92 of the Evidence Act, [p. 169, col, 1.] 


Per Oldfield, J.—The acceptance of a statement in 
an unregistered writing as evidence of the modi- 
fication of a registered contract is contrary to public 
policy, as tending to defeat the provisions of the 
Registration Act, though the language of section 68 
ae Evidence Act ia unqualified. [p. 159, cols. 1 & 
Per Seshagiri Aiyar, J. —There is no justification 
in principle for not applying proviso (4) to section 
92 of the Evidence Act to all cases other than those 
in which there has been a perfected discharge by 
payment. Lp. 160, col. }.] 

Appeal, under clause 15 of the Letters 
Patent, against the prevailing judgment 
and decree of Mr, Justice Bakewell, in 
Second Appeal No, 851 of 1916, on the 
file of the High Court, preferred against 
the decree of the District Court, Coimbatore, 
in Appeal Suit No. 2'5 of 1916, preferred 
against the decree of the District Munsif, 
in Original Suit No. $8 of 1915. 

Mr, O. S. Verkatachariar, for the Appellant. 

Mr, L. S. Veeraraghava Atyar, for the Re. 
spondent. 

JUDGMENT, 

Waris, C. J.—A subsequent agreement to 
take less than is dus under a registered 
mortgage is clearly an agreement modifying 
the terms of a written contrast, and if 
ib has to be proved, oral evidenese is in- 
admissible under the 4th proviso to 
section 92 of the Indian Evidence Act, 
which is designed to protest parties to re- 
gistered instruments from false cases of sub- 
sequent modification of the original contract 
being set up and supported by oral 
evidence. Ifthe subsequent agreement in 
this case has to be proved, oral evidence is 
clearly inadmissible. The contention, however, 
is that it has not to be proved, as it isad- 
mitted in the pleadings. Part IT of the 
Evidence Act deals with proof, and Chapter 
111, which is the first Chapter of Part 
If, with “fasts whioh nead not be proved.” 
Under sestion 58-of this Chapter among 
the fasts which need not ba provad are 
facts admitted in the pleadings, such as the 
subsequent agreement now in question. Evi- 
dence is tendered in proof of facts in issue, and 
no question of the admissibility of evidence, 
oral or documentary, arises when proof is 
dispensed with im consequences of an ad- 
mission in the pleadings either under section 
58 or under the provisions of the Code of 
Civil Prosadura. Where, as in Ohenbasapa v. 


- Lakshman Ramchandra (1), the Legislature 


(1) 18 B. 369; 9 Ind, Deo, (N, 8.) 754, 


# 
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had enacted not only that an unstamped 
promissory note should not be receivable 
in evidence> but also that it should not be 
“acted on”, it was held that the Court was 
precluded from acting on the note by 
giving a deoree on it, even though execu- 
tion was admitted. It has not been shown 
that, in giving effect to the subsequent 
agresment admitted in the pleadings in the 
present case, we should be 
ing any express statutory provision such 
as that? contained in the Stamp Act, and 
I do not think that in the present oase 
we are at liberty to restrict the operation 
of the plain language of section 58 or of 
the Code of Civil Procedure by reference 
to considerations of alleged public poliay. 
Here the suksequent agreement is one by 
the mortgagee to take less than was due 
to him under the terms of the mortgage, 
and | do not think we should be justified 
in refusing to give effect to the section 
merely because, if the plaintiff had not 
admitted the subsequent agreement but 
put the deferdant to the proof of it, there 
does not appear to be any admissible evi- 
dence by which it could have been proved. 
Fartber, I do not consider that in a case 
of this kind there is any publics policy in 
refusing to give effect to the subsequent 
written agreement, because I think that the 
plaintiff's admission in the pleadings gets 
rid of the danger which it was intended 
to guard against by the prohibition of oral 
evidence in the 4th proviso to section 92, 
Different considerations might arise if the 


admission, were that more than was provided — 


for in the mortgage bond should be due 
under it. I would agree with Bakewell, J., 
and dismiss the appeal with costs. 

OLDFIELD, J.—With all due deference I 
cannot follow the judgment just delivered, 
so far as it lays down that acceptance 
ofa statement in an unregistered writing 
as evidence of the modification of a register- 
ed contract is not contrary to publie policy, 
as tending to defeat the provisions of the 
Registration Aot. Those provisions are, as 


-I understand them, intended to facilitate 


the investigation of titles by compelling 


_ their registration and by fixing the offices, 


in which they must be registered and to 
which, therefore, investigation can be restrict. 
ed. This intention would be frustrated, 
if the investigation had to be wider; and 


a 
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nonetheless so,- if it had to be extended 
not only beyond those Registration Offices, 
hut also to pleadings in the resords of 
Courts. This, however, does not affect the 
validity of the broader ground of decision, 
which is available, the. unqualified nature 
of the language used in section 56 of the 
Indian Evidence Act, and I, therefore, concur 
in dismissing the appeal with costs, 

SESHAGIRI ÅIYAR, J.—I agree with the son- 
clusion at which the learned Chief Justice 
has arrived. 

The suit is on two mortgages executed 
by the defendant to the plaintiff. In or 
about March 1914 plaintiff threatened to 
sue on the bonds, Then certain mediators 
intervened, An oral agreement was come 
to by which the plaintiff agreed to accept 
in full satisfaction Rs. 1,400 in sash. 
Rs. 1,000 was paid within a week’s time 
and the other Rs. 400 within three months 
thereafter. There was a further stipulation 
that if the Rs. 400 was not paid within 
three months, an additional sum of Rs. 100 
was to be paid by the defendant. This 
settlement was not reduced to writing, 
The question for consideration is whether 
this arrangement is admissible in evidence. 
There is a further question whether the 
admission contained in the counter-state- 
ment of the plaintiff is not suffisient for 
the disposal of the case. On the first 
question I feel no doubt that the admission of 
this oral arrangement would contravene 
proviso 4 to section 92 of the Evidense Act, 


“The effect of the arrangement is to alter 


the terms of the two documents in question 
and as the original documents were in 
writing and registered, oral evidence of 
the arrangement is within the mischief of 
proviso 4. The decision of this Court in 
Karampalli Unni Kurup v, Thekku Vittdl 
Muthorakutti (2), which was followed by the 
learned Chief Justice and Benson, J., in 
Katitka Bapanamma v. Kattika Kristnamma 
(3), covers this point. Sitting with 
Kumaraswami Sastri, J., I acted on the 
principle enunciated in the above desisions 
[Namagird Lakshmi Ammal v. Srinivasa 
Atyangar (4)}. The contention of the learned 
Vakil for the respondent that the admiasion 
would not vary the document is “ unsup- 
{2} 26 M. 195. 


(3) 30 M. 281; 17 M.§L, J, 80, 
(4) 27 Ind. Cas, 269. 
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portable. The cases he drew our atten- 
tion to all relate to actual payments 
under documents which - discharged the 
liability thereunder. An agreement which 
in future will have the effect of putting 
an end to the liability must be regarded 
as a subsequent agreement modifying the 
-original contract. J am in entire agreement 
with the view enunciated by Mr, Justice 
Boddam in Goseé Subba Row v. Varigonda 
Narasimham (5). The learned. Judge (says 


referring to, proviso 4 of section 92: “The 
words: of the proviso are perfectly clear 
and, in my opinion, apply to any agree- 


ment, whether exesutory or executed,” I 
.am unable to see any justification in principle 
for not applying the proviso to all cases 
other than those intwhich there has 
"been a perfested discharge by payment. I 
gree with Sadasiva Aiyar, J., on this ques- 
tion, 

On the second question I felt doubts 
whether section 58 and the Chapter in 
which it appears should not be restricted 
to admissions in pleadings which do not 
contravene the express provisions as to the 
mode of proof contained in the other 
sections of the Evidence Act. At the 
same time, I realise the force of the 
learned Chief Justice’s observation thatthe 
language of the section takes the facts ad- 
mitted in the pleadings out of the category of 
proof altogether. 

The rule of law enunciated in Slattorde 
vy. Pooley (6), which accepted oral 
admissions of every kind as proving docu- 


ments, has uo doubt been departed from 


in India [See section 22 ofthe Evidence 
. Act and sections 59 and 65 (b)]. It is open 
to argument that admissions in pleadings 
are in the nature of secondary evidence 
and that the prohibitions in section 22 
applies equally to pleadings as well. Other- 
wise parties may compel a Court by 
statements in pleadings to pronounce 
judgment upon evidence which is not 
legally admissible, There is the further 
fact that, notwithstanding the admission 
in the pleadings, the Court may call 
upon the party to prove a fast. In such 
cases the proof must be reatristed to the 


- (6) 27 M. 368. 
(6) (1840) 6 M. & W. 664; 10 L, J. Ex. 8; 4 Jur, 
1035; 55 R. R. 760; 151 E, R. 579. 
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modes mentioned in the Act. It is, therefore, 
with hesitation that I agree in the conclusion 
arrived at by the learned Chief Justice on ae 
point. 


M, Cc. P 
Appeal dismissed. 





NAGPUR JUDICIAL COMMISSIONER'S 
COURT. - 
Crvit Reviston., No. 102-B cx 1917. 
July 25, 1918. 
Present:—Mr. Mittra, A. J. ©. 
BAPU BALAJHE—Deorer-HOLpEeR 
— APPLICANT 
versus 
DHANNU AND ANOTAER— JUDGMENT- DEBTORS: 


— Nown-APPLICANTS. 
Civil Procedure Code (Act V of 1908), s. 115—Revision 
— Error of law, whether ground for interference. 

An error in a conclusion of law arrived at by the 
lower Court is no ground for revision under section 
115 of the Civil Procedure Code. 

Balakrishna v. Vasudeva Aiyar, 40 Ind. Cas. 650: 
40 M. 793 at p. 799; 15 A. L. J.645; 2 P.L. W, 101; 33 
M. L.J. 69; 26 ©. L. J. 143; 19 Bom, L. R. 715; 
(1917) M. W. N. 628; 6 L. W. 501; 22 0, W. N. 50; 11 
Bur. L. T. 48 (P. 0), followed. 


Application for the revision of the judg- 
ment of the District Judge, West Berar, 
dated the 10th April 1917, in Miscellaneous 
Civil Appeal No. 6 of 1916, 

Mr, M. Y. Joshz, for the Apolinant: 

The Hon’ble Sir Bipin Krishna Bese, for 
the Non-Applisant. 

ORDER.—The lower Appellate Court 
has set aside an auction sale on the ground 
that the judgment-debtors had no saleable 
interest in the property at the date of the 
sale. The’ auction-purchaser i is a stranger. 
Admittedly there is no second appeal in the 
oase, Assuming that the conclusion of law 
arrived af by the Court below is wrong 
in law, this is no ground for revision 
under section 115, Civil Procedure Code: 
Balakrishna v. Vasudeva Atyar (1). The ap- 
plication is, therefore, dismissed with costa. 

I fix Rs. 15 as Pleader’s feein this Court. 


Application dismissed. 


(1) 40 Ind. Cas. 650; 40 M. 793 at p.799:15 A. L. J. 
645; 2 P. L. W. 10]; 33 M. L. J. 69; 26 C.L. J. 148; 
19 Bom. L. R, 715; (1917) M. W. N. 628; 6 L. W. 501; 
22 0. W. N. 50; 11 Bur. L, T, 48 (P, C.). 
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MADRAS HIGH COURT. 
Caiminan Appears Nos, 146 ro 184 oF 
1918, 
` August 6, 1918. 
Present :—-Mr. Justice “adasiva Aiyar and 
Mr. Justice Napier. 
Tas PUBLIC PROSECUTOR. 
— APPELLANT 
ù ‘versus 
SETTIGIRI NARAYANA REDDI 


AND OTHERS —Acoussp— RESPONDENTS. 

Madras District Municipalities Act (IV Mad. of 1884), 
ss, 207, 217, 264 A—Nolice under s.207, non-compliance 
with —P; osecution—Construction of latrines by Council 
or notice to party to provide moveable receptacles, 
whether conditions precedent, 

Before prosecuting @ person under section 264 A 
of the Madras District Municipalities Act for 
failure to comply with a notice issued under section 
207 of the Act, it is not necessary that the Munici- 
pal Council should have called on him to provide 
moveable receptacles under section 217 or should 
have constructed the latrines*themselyes under 
section 264 (1). 


Appeals under section 417 of the Code 
of Criminal Procedure, 1898, against the 
acquittal of- the acensed by the Court of 
the Bensh of Magistrates, Tirupati, in 
Bench Cases Nos. 414 to 452 of 1917 res- 
pectively. 

. The Publie’ Proseontor, 
lant. 

Mr. A, Ramachandra Atyar, 
spondents. 

JUDGMENT,.—The’ notices, so far as 
they require persons having no backyards 
to their houses to provide latrines in their 
non-existing baskyards, are clearly bad and 
we: dismiss the appeals in which the re- 
spondents are owners of houses having mo 


for the Appel- 


for the Re- 


backyards, Criminial Appeal‘ No. 176 of” 


1918 is also dismissed, the respondent 
being dead. It appears that the respond- 
ents in the 12 Appeals Nos. 158, 164 to 
167, 171,174, 175,177, 181, 122 and 1&4 
of 1918 do own backyards to their houses 
and sould have somplied. with the notice 
issued under section 207 of the - District 


Municipalities Act (Aot IV of 1884) to 
provide latrines -in their several back- 
yards, 


We are unable to follow the reasoning 
of the majority of the Bench that the 
Municipal Council ought to have called 
upon the accused, to provide moveable 
receptacles under section 217 of the Act 
before proceeding to take action under 


ll 3 
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section 264A. We are also unable to 
acsept the arguments of the respondents’ 
learned Vakil that the Municipal Counoil 
ought to have sonstructed the latrines 
themselves under sestion 264 (1) before 
prosecuting under section 264A for 
failure to comply with the notice under 
séction 207. We are unable to find any 
such duty imposed by the Aot on the 
Council asa necessary oondition precedent 
to the institution of prosecutions under 
section 264A. 

We, therefore, convict the respondents 
in these 12 appeals and impose a fine of 
one rupee on each of them, dismissing the 
other appeals, 

M. C. P, ` ` 

Order accordingly. 


UD JUDICIAL COMMISSIONER'S 
COURT, 
Civit Revision No, 43 or 1918, 
May 27,1918. 

Present :—-Mr, Kanhaiya Lal, A. J. O, 
RAM ANUJ AND OTHERS— ACCUSED — 
APPLICANTS 

VETSUS , 
EMPHROR—Responpentr—Oprosira- Parry. 

Criminal Procedure Code (Act V of 1898), s. 476 
— Offence brought to notice of Court in subsequent 
judicial proceeding, effect of —Cour t, power of, to enquire 
into commission of offence, exercise of, time of. 

The powers conferred by section 476, Criminal 
Procedure Code, can be exercised at any time when 
~ an offence is committed. before a Court ina judicial 
proceeding, or when the commission of it is brought 
to its notice in the course of that judicial proceeding 
or in any other. [p. 162, col. 2.] 

Atyakannu Pillai v. Emperor, 1 Ind. Cas. 597; 32 M, 
49,19 M. L.J. 42 4M. L.T. 4049 0r. L. J. 44 
(F. B.) and Begu Singh v. Emperor, 84 0, 651; 11 O. W. 
N. 668,50. L. J, 508: 5 Cr. L. J. 3898; 2 M. L, T, 298 
(F. B. ), dissented from. 

Revision against the order of the Munsif, 
Hardoi, dated the 5th March 1918, 

Mr. A. P. Sen, for the Applicants. 

The Government Pleader, for the Opposite 
Party. 

JUDGMENT.—This is an application for 
revision of an order passed by the Munsif of 
Hardoi, directing the prosecution of Ram 


wan 
“ 


T a 


w 


` 1321 Fasli, 


t 


"a 


~ 
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Anuj, Tilak and Baldi, the first named on 
charges under sections 193 and 209 and the 
latter on a charge under section 193 of the 
Indian Penal Code. 

In 1917 Ram Anuj filed a cenit against 
Likba Sirgh for the recovery of the price 
of hullocks alleged to have been sold in 
j The defence was that the 
bullocks had been purchased 6 or 7 years 
prior to the svit and that the price had 
been paid up. Baldi and Tilak gave evidense 
in that case, supporting the claim of Ram 
: Anuj, On behalf of Likha Singh, Lone 
Singh was. examined. The Small Cause 
Court, which tried that suit, decreed the claim. 

Ram Anuj then. filed a suit against Lore 
Singh, alleging that the latter had similarly 
purchased a balldck in 1321 Fasli, He 
was apparently confident that, Lone Singh 


having admitted in the suit acainst Likba- 
“Singh that both had purchased bullocks 


at the same time, and Likha Singh having 
failed to satisfy the Court, a decree against 
Lone Singh was certain to be passed, 
Lone Singh, however, succeeded in proving 
that at or about the time of the alleged 
purchase he was in jail; Fearing discom- 
fiture, Ram Anuj applied for an amend- 
ment of the plaint but was unsuccessful. 
He thereupon withdrew the snit. 


The Court then directed notices to issue 


to Ram Anuj to show saure why be should 


not be prosecuted for perjury and similar, 


‘proceedings were subsequently taken against 
Tilak and Baldialso, with the result. that 
their prosesution was ordered, 

If the facts found by the Court below 
be taken to be correct, Ram Anuj would be 
prima facie chargeable with the perpetration 
of systematic fraud and perjury, and his 
witnesses, Tilak and Baldi, 
false evidence in 
against Likha Singh. 


The learned 


~ Counsel forthe applicants contends that, so 


far as Tilak and Baldi were concerned, 
the commission of the alleged offence was 
not noticed by the G©ourt till after the 
judicial proceeding in which it is said to 
have been committed was over, He relies 
on the decisions in Atyakannu Pillai vy. 
Emperor (1) and Begu Singh v. Emperor (2), 


(1) 1 Ind. Cas. 597; 32 M. 49,19 M. I. J, 42; 4 M. 
L, T. 404; 9 Cr. L. J. 41 (F. B.). 
(2) 340, 55l; 11 0. W, N, 508; 5 0. L. J. 508; 5 Cr, 
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with giving’ 
support of his claim . 
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wherein it oa held -that the power son- 
ferred by section “476 of the Code of Crimi- 
nal Procedure sould be exercised by the 
Court which tried the sase only in the 
course of the judicial proceeding in which 
the alleged offence was committed or at 
its conclusion or so soon after if as to 
make it really a continuation of the same 
proceeding. Such a restricted interpretation 
does not seem, however, to be justified by 
the language of section 476 of the Code, 
for there is nothing in it to limit the 
exercise of that power within any period 
or at any particular. time. The - power 
can be exercised at any time when an 
offence is committed before a Court ` in 
a judicial proceeding, or when the commis- 
sion of it ig brought to its notice in the 
course of that judicial proceeding or in 
any other. The discovery of the commission 
of such an offence may not be brought to 
ihe notice of the Court, before whieh it _ 
was committed, till an enquiry is made 
in some cognate matter in any other judi- 
sial proceeding, and it would- be stultify- 
ing the. seope and intention of section, 
476 to hold that a Court would not be | 
competent to deal with such a commission, 
unless a discovery is made in the judicial 
proceeding in which the offence was com- 
mitted. In Girwar Prashad v. Emperor (3) 
it was accordingly held that the words 
‘brought under its notice” were wide enough 
to dover an offence committed in another 
forum and on some previous occasion, 
but it must be an offence brought to the 
notice of the Gourt holding the enquiry, 
In Tilak Pandey v. -Emperor (4) it was 


- similarly held ‘that there was nothing in. 


section 476 to require „a Court to take 
action, if at all, immediately after the 
conclusion of the oase in which the offence 
was to have been committed or within any 
fixed time thereafter. In Lakshmedas Lalji, 
In re (5) 4 similar view was taken. The 
circumstances set forth by the Court below 
render an enquiry into the charges laid 
against the applicants eminently desirable. 

The application is rejected. 


Revision rejected. 


- (8) 1 Ind. Cas. 306; 6 A. L. J. 392; 9 Or, L, J. 219, 

(4) 29 Ind. Cas. 97; 87 A. 344; 13 A. L, J. 466; 16 
Or. L. J. 465. 

(5) 32 B, 184 at p. 190; 10 Bom, L, R. 28; 3 M, L. Te 
116; 7 Or. L, J, 35, 


“oS 


* 


- -= 


N i . 
Vol. XLVIII] 
SUNDER BUKSH SINGH U. EMPEROR, 


PATNA HIGH COURT. 
CRIMINAL Aperau No. 148 or 1918., ` 
g ‘Ostober 24, 1918, 
Present: —Mr. Justice Atkinson and 
Mr. Justice Manuk.-- 
SUNDER BUKSA SINGH AND OTHERS — 
APPELLANTS 
versus 


EMPERO R— RESPONDENT, 

Criminal Procedure Code (Act V of 1898), s. 309 
—~Penal Code (Act XLV of 1860), ss 99, 13), 148— 
Rivting, charge of—Right of private defence of pro- 
perty—Possession of accused—Assessors, opinion of, 
mode of taking of—Sessions Judge, duty of—Pro- 
cedure. , 

In‘ a case of rioting where the dispute arises 
over the possession of a piece of land and 
the Crown admits the possession of the accused 
and the accused themselves, urge the plea of 
private defence, it is the duty of the Sessions 
Judge, to explain to the Assessors the legal aspoct 
of the plea putforward by the accused, and to 
direct their attention to it ‘by’ putting specific 
questions to them on the point. [p, 165, col. 2.] 

In such a case general questions suchas “Has the 
offence’ of rioting been proved against any of the 
accused?” are utterly insufficient. [p. 166, còl. 1.] 

Oases of rioting in which a plea of right ‘of 
private defence is raised should be decided strictly 
on their own facts and previous decisions are only 
useful in so far as they indicate the general 
principles which may apply to an approximately 
similar seb offacts. |p. 166, col. 2.] 

Where the accused, on learning that their, crop 
was being cut by the complainants, sent informa- 
tion to the Thana and collecting their men went to 
the field in dispute where they were assaulted 
by the complainants, with the result thet a fight 
ensued and several persons were injured: 

Held, (1) that the accused were justified in 
collecting their. men and arming them sufficiently 
to prevent the crops being removed from their 


field in the event of the Police not arriving in - 


time; [p. 167, col. 1.] 

(2) that a breach of the public tranquillity 
having been forced on the accused by the com- 
plainant before the arrival of the Police, the right 
of private defence of person immediately arose in 
favour of the former and, that the complainants 
were solely responsible for the subsequent fight. 
[p. 167, col. 1] 


+ 
N 


Appeal against the order of the Sessions 
Judge, Saran, 7 l 

Messrs. S. Sinha and G. O. Pal, for the 
Appellants. < 

The Government Pleader, for the Crown, 

JUDGMENT. i 

~ MANUK, J.—The appellants, five in namber, 
shave been convicted at a trial held by. 
the Sessions Judgé of. Saran with the aid, 
of Assessors as follows :— — i 

Sunder Bux Singh, appellant No, 1, has 


v. 4 
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been convisted under sections 148 and 326 
of the Indian PenalCode and been sentence 
ed to three years’ rigorous imprisonment 
under ‘section 326, there being no separate 
sentence under the other section, The otber 
four appellants, Ram Khelawan Singh, 
Rekha Singh, Ram Tahal Singh and Patti 
Singh, have been convicted under section 
147 of the Indian Penal Code and sentenco- 
ed to 18 months’ rigorous imprisonment 
each. The common objects’ set out in the 
charge under section 148 were to enforsa 
the right or supposed right of Sunder Bux 
to a field the gram crops of whioh Ghan- 
sham and Biran were harvesting and to 
assault them. [n their appgal to this 
Court the lsarned Counsel on their behalf 
has raised an important question invyoly- 
ing ¿hə right of private defence of both 
property and person, which oalls for a 
narration of the fasts in some defail. As 
the success or failure of sush a plea 
invariably tarns upon the facts found, it 
i3 negessary to clear the facts before we 
proceed further. 

The case for the prosecution was that 
on the day in question, in the morning 
at 2 gkartes aftér sunrise, Biran Singh, 


‘Prosesution Witness No, 1,and Ghansham 


Ahir; P. W. Ne, 2, were cutting gram in a 
field in Hakma village, which field Ghan- 
sham Abir claims as his, when Sunder Bug, 
appellant No. 1, came with a mob of 16 
or 17 peraons, including the other four 
appellants before us, armed with various 
weapons, such as ‘swords, garansas and 
lathis. Sunder Bux asked Ghansham why 
he was cutting the crops. Ghansham replied 


‘that be was catting the crops because he 


held the field on batas under the surpeshe 
gidar and, on being requested to leave the 
fisld, Ghansham refused to do so. Sunder 
Bux and his companions then- prepared 
to assualt Ghansham and so the latter 
retreated a little way from the field. Sunder 
Bux then hit one Biran Singh, who was 
with Ghansham, with a: sword on the left 
side of the head causing an incised injury, 
for which Biran was treated in hospital 
for over 20 days. The second appellant 
Ram Khelawan also hit Biran a slight 
blow with a gransa on the top of his 
head. Biran fell and received other injuries 
including a spear wound on the leg. Ghane 
sham ran away and Biran remained lying 
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ms h e 
in the field’ unconscious, When he re- 
_ covered -conssiousness everyone 


had gone. 
According to the medical evidence, except 
the-.injary on the head-which yas severe 


_ all the other injuries were slightin nature. 


w 


,. The Crown case in the lower Uourb-was - 


somewhat different from the above version, 
which. war really the case alleged by the 


_ “private prosecutor. The Crown case was 


that. besides Biran and Ghansham who 
were actually cutting the rops, there were 
also a number of men armed with weapons 
on their side in the field ‘and that when 
Sunder Bux turned up wih his party, a 
fight ensued in .the course of which Beni 


Singh waa’ killed by one of Ghansham’s . 


men and Sunder Bux and Ram Tahal, the 
two appellants before us, were assaulted 
and received several- injuries, -whilst on the 
other side Biran received the injuries men- 
tioned above. ee 

With regard to the possession of the 
field there was also a complete sonflict 
between. the case of the private prosecutor 
and the oase of the Crown. Into the details 
df that dispute it is not necessary for us 
to go, forit has been found by the learned 
Sessions Judge, and accepted by the Crown 
here :as it was in the lower Court, that 
Sunder Bux had all along been in possession 
both de jure and de facto of the field in 
question up to the morning of the occur- 


` fonc, when Ghansham’s party unlawfully 


trespassed upon the field in the absense of 
Sunder Bux and began to get the crops cut. 
“The defence version of the oscurrence 
may best be stated by. quoting Sunder 
Bux’s own first information in the -counter- 
case . lodged ‘at Garkkta Thana at 11-30 in 
the morning of the ‘23rd March, on which 
date the occurrence took place. A summary 
of. that report is as follows :— i 

: At abort 2 gharies after surrise on the 
23rd-March he was informed by his nephew 
Ram Khelawan, one’ of the appellants,. 


that- Ghansham, Biran, Narsingh “and Din’ 


Dayal were éutting his gram crop, so -hè 
went there alone to- remonstrate. They 
threatened to kill him so he returned to 
the. village and then came back to the field 
With bis servant Beni:Singh (subsequently 
killed in the riot) and‘ with Rekha Singh 
son of Beni and Ram Khelawan, his nephew. 
He saw a number of men, insinding one 
Ram Kishun Singh, armed with various 


~ 
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deadly weapons sitting upon | the eastern 
boundary of the field. He asked them why 
they were getting bis field looted ; Ghan- 
sham then assaulted Sunder Bux witha 
lathi ; then ‘Beni Singh pushed Sunder 
Bus aside and’ remonstrated with. the 
people, The mob on the. Bundh-: stood up 
and Ram Kishun Singh ran up and struck 
Beni with a garasa on the left side of 
the neck and killed him on the spot. The 
assailants then ran away. 

It is important to mention here that the 
Thana is 14 miles from the place of 
‘ocourrence, which in its turn is some- 


~ 


thing under a mile from the village in. 


which .the appellants reside. It is also 
an’ admitted fact that Sunder Bux, after 
seeing the prosecution party on his field 
interfering with his crops, sent one Mchit, 
Choukidar of the village, to the Thana with 
a report of what was going on, That report 
was recorded by Muhammad Rafique, Writer 
Head: Constable, a witness in this case, 
at 10-20 that morning in the Station Diary. 
No explanation of his somewhat dilatory 
journey has been elicited. It appears that 
the Writer Head Constable with two con- 
stables then proceeded to the spot and on 
the way met Sunder Bux, Reka and Ram 
Khelawan with the corpse of Beni Singh. 
The Writer Head Constable took the party 
back to the Thana and recorded Sunder 
Bux’s first information 
atthe Thana, The counter. first information 


was not recorded till 8 o'clock that night. . 


In this conflict of ‘the evidence with regard. 
actual occurrence 
which led to a serious breach of the public 


‘tranquillity and to the death of one man. 


and the causing: of grievous injuries to séveral 
others, we expected some assistance from 
the findings and conclusions arrived at by. 
thé learned Sessions Judge who had. the 
advantage of hearing the witnesses, and 
appreciating their truthfulness, bub on 
turning to the judgment for assistance On 
this point we are much disappointed to find 
that the judgment in this respect was of 
little or no use to this Court in. helping 
it to come to a conclusion on the facts. - 
It is obvious that if possession, ig once 
conceded, as it has. been donceded, and was; 
conceded at the trial in the Sessions Court, 
to the appellants, the findings of fact on 


report at 11-80- 


the sequence of events which led up “to 


r ~ 


we 


„Court. 
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the occurrence are of the utmost import- 


` ance in desiding the question of law as to 
whether the appellants were protected by. 
~ the provisions of the Code 


with regard 
to the exeraise of their right of private 
“defence of property, or person, or both, 


`~ The learned Sessions Judge hag no doubt 
‘in one part of his judgment diseussed in 


a superficial manner this question of tha 
right of private defence. He observes:— 
“Now I am of opinion that Sunder Bux 


was not justified i in his collecting a number. 


of men in this way, and in going to the 
field in order to prevent the crop from 
being cut. The-Thana was close at hand 
“(about a mile or 14 miles away).” He 
then proceeds to say that as Sunder Bux 
had sent Mohit Chowkidar to the Thana, 
he should certainly have awaited the arrival 
of the Police, and farther that as the Police 
arrived on the scene shortly afterwards and 
only a very small quantity of gram was 
actually out, Sunder Bux was not justified 


in acting as he did. Now, these general. 


observations are of no use when it is first 
necessary, a3 we have said, to come to 
precise findings both with regard to 
the sequence of events and the part played 
by each party to the occurrence, 

Getting no assistance from the lesrned 
Sessions Judge’s judgment, we appealed 
to the learned Government Pleader, who 
finds himself in the diffisult position of 
being compelled to admit that it is impossible 
from the judgment to gather what are the 
findings of facts so important to the decision 
of tlie question of the right of private defence. 
He, therefore, invited us to enter into the 
evidence of the witnesses and constitute 
ourselves a Court of first instanos in order 
to supplement the judgment of the lower 
We have heard those portions of 
the evidence which he wished to place be- 
fore us, read out, butthey gave us little or 
no assistance having regard to the ad- 
mitted fact that the witnesses from whom 
they come are obviously witnesses of un- 
truth. They come to support a totally 
false ‘story of Ghansham’s possession. The 
Crown itself has had to reject their version 
on this point. Their narrative of the eyents 
both before and during ‘the osourrence is 
unconvincing and their attempt to fix upon 
Sunder Bax, the principal acsused, the only 
serious injury caused fo one of their party 
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is, to say the least of it, extremely sus- 
picsious. We, therefore, deem it highly 
dangerous to accept their evidence as a 
basis for our findings. Nor would it be 
fair to the appellants to do so, having regard 
to the fact that the learned Sessions Judge 
has, so far as we can gather, preferred 
the version given by Sunder Bux himself 
I say “so 
far as we can gather” advisedly, besause 
even this is not clear from the judgment. 
He has used it as against the appellant 
Sader Bux for another purpose, but, as the 
learned Judge nowhere- indicates that he 
does not. accept .this version, we are of | 
opinion that it is only fair and proper for 
us to accept it as the foundation for our 
findings. It is in any case the most reliable 
evidence to act on in this record. 

Failing to get any assistance from the 
learned Government Pleader through -nə 
fault of his, for he has, in his usual courte- 
ous, fair and able manner helped us to the 
best of his ability, we were anxious to know 
what the Assessors had thought of the evi- 
dence on the important questions of faot 
involved in the case. On turning, however, 
to the record of their opinion to be found 
at the head of the judgment, we were once 
again disappointed to find that though they 
were asked numerous questions, nothing 
specific as to the incidents of the occurrence 
had been put to them and that, therefore, 
they, as laymen, had naturally floundered 
in the ganeralities of such questions ag 
“are any of the accused persons guilty of 
any offence? ” “Is the offence -of rioting 
proved against any of the acoused P” Now, 
whatever may ba said as to ihe sufficiensy 
of these general questions in an ordinary 
oase of rioting, there can bs no two ques- 
tions that they are utterly insufficient in a 
rioting case in whioh the Crown has ad- 
mitted the possession of the accused and 
the accused .themselves have atrenuously 
urged the plea of private defence, It 
should be remembered by the Sassions 
Judges of our province that Assessors are 
laymen to whom the niceties of the law of 
priyate defence are a sealed book, Without 
assistance, in the shape of specifo questions, 
concerning the facts upon which the law 
will turn, they would naturally, in answer 
to questions such as I have quoted above, 
reply, as they have replied: “Tt appears to 
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-me proved that be committed rioting.” “In 
my opinion al! the accused persons are 
guilty.” These are verbatim extracts from 
the record of their replies. It is, however, 
interesting to see thatin spite of the absence 
of any assistance from the learned. 
one of the Assessors undoubtedly had at 
the back of his mind a dimly conssious 
feeling that merely because there had been” 
a breach of the publics tranquillity and 
people had been injured, it did not follow 
that the acoused, were, in the circamstances 
of this case, guilty. To the question: “Is 
the offence of rioting proved. against any 
of these ~acsused P” . the first Assessor 
answeréd as follows: “Sunder Bux Singh 
sollested a mob for his own field,” There is 
a distinct indication in that answer that 
the Assessor was of opinion that the mob 
had been scollested not necessarily with an 
unlawful common object but in order to 
protest the property of Sunder Baz. That 
answer should have given the learned 
Sessions Judge a clue to what was working 
in the mind of the Assessor, namely, a desire 
to be instructed as to the facts on which 
the question of the guilt of the ascused, 

in the circumstances of the oase, might 
turn. But instead of~ welcoming thia indi- 

‘eation the next question the learned Sessions 
Judge put was: “Is it proved that Sunder 
Bux Singh committed rioting?” And the 
answer was only what one might expect. 
“Tk appears to me that he committed riot- 
ing.” It is difficult to see how the Asses- 
sor could have got out of giving this an- 

swer having regard to what he had just 
said, namely, “Sunder Bux Singh collected 
a mob for his own field.” Speaking for 
myself, I hold very strong views about the 
duties of Sessions Judges as regards the 
questions they should put to the Assessors, 
especially in cases of this class where the 
eventual decision turns on a mixed question 
of faot and law. I speak from personal 
experience in & case conducted in this 
province before a learned Sessions Judge 
and Assessors in which the aconsed raised 
a plea of the right of private defence.. 
The Assessors, who were ignorant of the law 
of private defence, were asked general 
questions. Their replies were in the same 
general terms unfavourable to the accused. 
On my pressing the learned Sessions Judge 
to expound to. them even shortly what the 
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position would bé having regard to the 


provisions of the law of private defence or 


to put them more specife questions, he 
readily acceded, with the result that the 
Assessors immediately turned round and said. 
that in that case they found the accused not 
guilty. It is, therefore, that I have antered . 
into this question at some length in the hope 
that these observations from this Court will 
bear fruit. 

To turn to the sase itself, the only ques- 
tion that remains is to decide whether, 
even accepting the first information report 
of Sunder Bux as the true version of the 
occarrence, it is open to the aconsed to 
successfully raise the plea of the right of 
private defence of property or person, or 
both. Mr. Sinha, for the appellants, has. 
strenuously urged that Sunder Bux did all 
he possibly could .do and showed great 
forbearance, although confronted with a 
dishonest and criminal interference with his 
rights; that he sent information to the Thand 
and that it was not his fault that before 
the. Thana anthorities arrived on the scene 
a breach of the public tranguillity was forced 
on bis party. The learned Government Pleader 
on.the other hand has equally strehuausly 
urged that if behoved Sunder Bux to wait 
quietly in his village before taking any 
steps and to wait on, apparently for an 
indefinite amount of time, until the Police 
authorities arrived. He, therefore, argues 
that the appellants are barred by section 
99, clause (3), of the Indian Penal Code 
from raising the question of the right of 
private defence. Now, oases in which this 
question is raised must be decided strictly 
on their own facts and previous desisiong 
are only useful in so far as thay indicate 
the genera! prineiples which may apply to 
an approximately similar set of fasts. No 
hard and fast rule oan be laid down and 
the boundary line is often so fine that a 
single’ siroumstanse may turn tHe scales 
either in favour or against the party as- 
serting this right. The answer to the 
learned Government Pleader’s contention in 
my opinion is that if Sunder Bux, after 
sending information to the Thana, had quietly 
remained in the village till ‘the Thana 
authorities appeared, it was more than 
possible that those who trespassed ‘on hig 
fisld would have carried away the whole: 
or a portion of his erops before the autho. © 
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@ Yities could arrive. 
justified in collecting his mən ‘and arming 
them, if necessary, sufficiently to prevent 
the crops being removed from his field 
~ in the event of the Police not arriving in 
time. 

The next question is, and this to my mind 
is the crucial question in the case, what 


happered when Sunder Bux and ‘his party . 


arrived on the field P As I have said, we 
accept the version given by Sunder Bux 
in his first information report, even as the 
learned Judge has apparently accepted it. 
That being, so, we, find that when he 
arrived on the field with his-party, Sunder 
Bux asked the trespassers why they were 
getting his field looted. This wasa perfectly 
legitimate question ‘for him to put; On 
this Ghansham immediately assaulted him 
with a lathi. We are of opinion that the 
moment this assault on Sunder Bux took 
place, the right of private defence of person 
certainly and of property as. well probably 
immediately arose and that for the subse- 
quent events the prosecution party in this 
case is to be held entirely and solely res- 
ponsible. Had Sunder Bux on reaching 
the field immediately ordered his party” to 


assault the- trespassers, I might not have. 


been disposed, speaking for myself, to accede 
to the plea of the right of private defance 
having yet arisen; but the circumstances 
here are entirely different. The quarrel 
was forsed on Sunder Bux, when he went 
merely to protect a possession which was 
his, . He was, therefore, entitled, if violence 
was used, to meet violence with violence 
and ‘here is nothing whatever to-indicate 
that he would not’ have been prepared to 
wait for-the arrival of the Police, if the 
initial violence had not proceeded from the 
- prosecution party. Had the Thana been 
further away or public authority’ more 
difficult of access, I would have been pre- 
pared to hold- that Sunder Bux had a 
right to drive the trespassers 
fields provided he did not exceed that right. 

Under these sircnumstances we are of 
opinion that the convictions and sentences 
in this case must be set aside and we 
hereby do so;‘and direct that the appellants 
be immediately released or discharged from 
their bail. 

I desire to add one more word, on the 
queation of the sentences. In the counter» 
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case (Criminal Appeal No. 120 of 1918) in 
which my learned brother has just de- 
livered judgment, with which judgment I 
am in entire agreement, the learned Seg- 
sions Judge imposed sentences of two years’ 
rigorous imprisonment on each of the only 
two persons who were convicted out of the 
17 persons put on trial, We find it diffi- 
aulb to appreciate the learned Judge's 
methods of apportioning sentences. On the 
side of Sunder Bux one man was killed, 
as I have said, two others received several 
injuries. On the other side only one man 
had a severe injury. Possession of the field 
lay” admittedly with Sunder Bux, and on. 
the learned Judge’s own findings the riot 
which occurred originated with the wrongful 
acts of Ghansham and his party. Yet we 
find that in -this case the learned Sessions 
Judge has thought fit to sentence one “of 
the appellants to three years’ rigorous im- 
prisonment and -the others to 18 months’ 
rigorous imprisonment each. It is sufficient 
to say that these sentences, in our opinion, 
are, even if the accused could not have 
successfully pleaded the right of private 
defence owing to, some technicality, much 
too severe and based upon a eomolete 


‘misappreciation of the extreme and sustained . 


provocation which the accused in this case 
received, 


Atkinson, J.—I concur, 4 


Oonvictions and Sentences set aside, 


PUNJAB CHIEF COURT, 
CRIMINAL APPEAL No, 172 or 1918, 
July 29, 1918. 
Present: — Mr. Justice Scott-Smith and 
Mr. Justice Martineau. 
EMPEROR taroucs THe ELECTRIC 
SUPPLY COMPANY, LAHORE— 
APPELLANT 
VETSUS 


JAGAT RAM—Accosep—Responpenr, 

Criminal Procedure Code (Act V of 1898), ss. 222, 
234, 235-- Joint trial for criminal breach of trust 
and falsification of accounts, when permissible—Trial 
for criminal] breach of trust during period exceeding 
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_one year, legality of—Court, duty of—Procedure— 


Appeal from acquittal—Retrial, whether can be ordered 
on technical ground—Circumstantial cvidences, con- 
viction based on, when justified, 

A charge of criminal breach of trust of a sum 
of money can be tried under section 235 (1), Crimi- 
nal Procedure Code, at the same time with one of 
falsification of accounts made to conceal the get of 
misappropriation as part of the same transaction, 

ut a charge of criminal breach of trust cannot be 
‘legally tried together with one of falsification 
relating to a distinct act of misappropriation còm- 
mitted in a separate transaction. [p. 169, cols. 1 & 2.] 

Emperor v. Jiban Krishna Bagchi, 20 Ind. Cas. 
412; 400. 318; 14 Cr. L. J. 428, followed. 

The accused was jointly tried of offences falling 
under six different charges, viz.:— 

_ (1) Criminal breach of trustofa sum during the 
period 17th September 1914 to 25th March 1915: 

(2) Criminal breach of trust of a sum during the 
period 26th March 1915 to 3lst March 1916. 

(8) Criminal breach of trast ofa sum during 
the period Ist April to 31st May 1916. 

(4) Criminal breach of trust of a sum during 
the period Ist June 1916 to 9th October 1916. 

(5) Preparatign of a false balance sheet of the 
Lahore Electri¢ Supply - Company for the year 
ending 3lst March 1915. | 

(6)° Preparation of a false balance sheet for the 
year ending 8lst March 1916; 

. and .was acquitted. Government preferred an 


_ appeal to the Chief Court againstithe acquittal: 


. Held, (1) that charges 1) and (5) could: have 


- been tried together, because the preparation of the 


false balance sheet for the year ending 31st March 
1915 was effected to conceal the criminal breach 
of trust which had been committed during the 
period ending 25th March 1914; [p. 169, cul. 2.] 

(2) that similarly charges (2) and ‘6) could have 
been tried together and charges (4) and (5) could also 
have been tried together in one trial, as they related 
to two offences of the same kind committed within 
the space of 12 months; |p. 169, col, 2.] 

(8) but that the trial of all six charges in one 
trial was contrary to section 234o0f the Criminal 
Procedure Code and was quite illegal; [p. 169, col. 2 ] 

(4) that charge (2) contravened section 222, Crimi- 
nal Procedure Code, and the trial of that charge 
was in itself quite illegal; [p. 169,.col. 2.] 

Subrahmania Ayyar v. King-Emperor, 25 M, 61; 
11 M. L. J. 233; 3 Bom. L. -R.640; 28 T. A. 257; 50. 


. W. N. 866; 2 Weir 271; 8 Ser. P. O, J. 160 (P. C.), 


followed. 

(5) that the Court before the commencement of 
the trial should have recorded an order to the 
effect that it was trying such and such charge or 
charges and should have proceeded to take ‘all the 
eyidence relating thereto, the trials should have 
been quite distinct and the accused should have 
been apprised as to which charges were being tried 


“in each trial and the opinions of the Assessors 


should havo been recorded separately in each; 
[p. 169, col. 2; p. 170, col i] _ , 

(6) that it would not be fair.to the acoused, who 
had been acquitted, to order a retrial simply because 
the trial was illegal on account of misjoinder of 
charges, unless the Court was satisfied that the 
order of acquittal was obviously erroneous or was not 
one which should be maintained owing to the trial 
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Court having omitted to consider material evidence 
for some other sufficient reason; [p. 170, col. 1.) ` 

(7) that the onus was on the prosecution to prove 
affirmatively that the accused recoived any sums 
beyond those entered by him as having been received; 
Mp. 171, col, 2.] 

(8: that it could not on the evidence be said for 
certain that the accused was in charge of all the 
monoy received by the Company; [p. 172, col. 2; 
p. 174, col. 1.] ` 

(9) that in view of all these facts it was not 
one of those exceptional cases where, supposing the 
triai had been legal, the Chief Court would reverse 
the order and convict the accused and that, therefore, 
a retrial should not be ordered. [p. 174, col. 2. ] 

One of the cardinal principles -of caseg based 
upon circumstantial evidence is that in order to 
justify the inference of guilt, the inculpatory facts 


` must be incompatible with the innocence of the 


accused and incapable of explanation upon any other 
hypothesis other than that of his guilt. [p 174, col. 1.] 


Appeal from theorder of the Additional 
Sessions Judge, Lahore, dated the 29th Octo- 
ber 1917, acquitting the respondent. : 

Lala Mul Ohand, R. S. Public Prosecutor, 
for the Crown. i : 

Mr. Ganpat Rai, for the Hisstris 
Company, Luhore, Appellant. 

The Hon'ble Mr. Muhammad Shafi and Mr. 
Haq Nawazand Lala Raghu Nath Sahat, for 
the Respondent. 


JUDGMENT.—This is an appeal by the 
Crown from the order of the Additional 
Sessions Judge, Lahore, acquitting the as- 
cused Jagat Ram of four s3parate charges 
of criminal breach of trust under section- 
402, Indian Penal Code, and of one charge 


Supply 


-of falsification of ascounts under sestion 477A, 


Indian Penal Code, The facts of tha aase 
appear sufficiently from the judgment of the 
learned Addibional-Sessions Judge and from 
the evidence of Mr. Robinson, late Secre- 
tary of the Lahore Eilestris Supply Com- 
pany, recorded by the Committing Magis- 
trate and of Mr. Ganguly (P. W. No. 15), 
and, if is unnecessary for us to repeat them. 

The first ground taken by Mr. Mul Chand 
on behalf of the Crown is, that the joint 
trial ofall the offences together was illegal 


` and in particular that the charge relating 


to oriminal breach of trust. covering .a 
period from the 25th March 1915 to the 3lat 


- 


March 1916, a period vxceeding one year, - 


is contrary to the provisions of section 222, 
Criminal Procedure Code. The Sessiois 
Jadge ia his jadgment says that there were 
six charges, and not five as appsara from 
the record, the extra.one being a sesond 


| sharge under section 477A, Indian Penal 


=) 
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Code, and relating to the falsificaton of 
“balance sheet of the 3lst March 1916, and 
that in ‘all of. these. charges evidence was 
taken together with the consent of Counsel 
on both sides. There is, however, nothing 
‘on the record: to show that there were 
separate trials and that the evidence was 
recorded in one of them. 
from the record is that there was really 
one and only one trial. The charges framed 
by the Committing Magistrate were, as 
stated by the Sessions Judge, as follows:— 

(1) Criminal breash of trust of the sum 
of Rs. 2,948-6-0 during the period 17th 
September 1914 to 25th March 1915; 

(2) criminal breach of trast of the sum of 
Rs. 10,069-9-1 during the period 26th March 
1915 to 3lst March 1916 ; 

(3) criminal breach of trust of the sum of 
Rs. 3,447-1-9 during the period lst April 
to 3lst June 1916 (sic) ; 

(4) criminal breach“ of trust of the sum 


of Rs. 2,225-14-9 during the period lst June 


1916 to 9th October 1916 ; 

(5) preparation of false balance sheet of 
the Lahore Hlestric Supply Company for the 
year ending 3ist March 1915; - 

(6) preparation of a false balance sheet 
the year ending 3lst March 1916. 
There is, however, no such charge as 
this last one upon the record and nona 
appears ‘to have been framed by the 
Committing Magistrate. 

At the end of ‘tha trial it appears 
from the~record that Counsel for the 
Orown stated that the charge under sec- 
tion 477A actually ‘framed ought to 
have had referensa to the balance sheet 
for the year ending 3lst March 1916 and 
not for the previous year, but in spite 
of this the Court made no amendment 
of the charge. It also omitted to amend 
charge No. 8. There is no such date 
in the calendar as 3lst Jone 1916 and if 
is explained, and is quite olear, that the 
date ought to have been 3lst May 1915. 
It is to be regretted that.the Court be- 
low did‘ not carefully scrutinize the charges 


at the commencement of the trial and 
amend them where necessary. Now it 
was held in’ Emperor v. Jiban Krishna 


Bagchi (1) that a charge | of criminal 
breach of trust of a sum of money can 
y, 


_ (1) 20 Ind, Oas. 412; 40 O, 318; 14 Or. L, J. 428, | 
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be tried under section 235 (1), Criminal 
Prosedure Code, at the same time with 
one of falsification of accounts made to 
conceal the act of misappropriation’ as 
parts of the same transaction, bot that a 
Gharge of criminal breach of trust cannot 
be legally tried together with one of 
falsification relating to a distinet act of 
misappropriation committed in a separate 
transaction. In accordance with this author- 
ity it is clear that. charges Nos l and 5 
could have been tried together, because 
the prepartion of the false balance sheet 
for the year ending 3lst March 1915 is 
said to have been effected to conceal ihe 
eriminal ‘breach of trust which had been 
committed for the period ending 25th 
March 1915, Similarly charges Nos. 2 and 
6 could have been tried together, and 
charges Nos, 4 and 5 conld also have been 
tried in one trial, as they related to two 
offences of the same kind committed 
within the space of twelve  salendar 
months, but the trial of all six charges 
in one trial was contrary to section 234, 
Criminal Procedure Code, and was quite 
illegal, Moreover, charge No. 2 contravenes 
section 422, Criminal Procedure Code, and 
the trial of this charge was in itself 
ignite illegal. See the well-known judg- 
ment of the Privy Counsil reported as 
Subrahmania Ayyar v. King-Emperor (2). 

‘ The Court before the sommencement of 
the trial should have recorded an order 
to the effect that if was trying such 
and such a charge or charges, and should 
then have proceeded to take all the evi- 
dence relating thereto. Thereafter it should 
have taken up one of the other charges 
or set of charges and the evidence of 
witnesses already taken in tbe first case, 
o. far as it was material to the second 
one, sould have been read over and put 


_in with the consent of Counsel, and any 


fresh evidence specially bearing upon the 
sharge or charges then being tried should 
have been taken. Similarly with the third 
case, but the trials should have been quite 
distinct, and the accused shonld have 
been apprised as to which charges were 
being tried in each trial, and the 


(2) 25 M. 6l; 11 M. L. J. 283: 3 Bow. L. R, 540, 
28 I. A. 267, 5 0. W. N. 866; 2 Weir 271; 9 Sar, P, Ç, 
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opinions of the Assessors should have the years ending 3lst Marsh 1915 and 


been recorded separately in gach. 

Mr. Mul Chand suggested that withont 
going ‘into the merits of the case we 
should set- aside the trial as illegal and 
` order a re-trial, ‘tut we ‘considered that 
it would not be fair to the accused who 
has been acquitted to do this, unless we 
were first satisfied that the Court’s order 
of acquittal was obviously erroneous, or 
was not one which should be maintained 
owing to its having “omitted to consider 
material evidence oor for some other 
sufficient reason. In this sonnestion we 
have borne in mind the principles enun- 
ciated in King-Emperor vy. Ohattar Singh 
(31. the leading authority of this Court 
on the subject of appeals from orders of 
acquittal, We have, therefore, heard 
lengthy arguments on the merits, and 
‘after long and anxious consideration have 
come to the conclusion that this is not 
one of those exceptional oases where a 
High Court should interfere with an order of 
acquittal. In addition to bearing in mind 
the principles in King-E’mperor v, Chattar 
Singh (3), we cannot inthe. present oase 


lose sight of the fact that thé Judge 
who presidel over the trial was an 
officer of wide experience in accounts, 


having recently been Liquidation Judge in 
Lahora for several years, and that’ his 
opinion coincided with that nnanimously 
expressed by three intelligent and well- 
educated Assessors one at least of whom, 
Mr. Framji, is a merchant. 

Briefly the charge against the accused 
is that he, when accountant and treasurer 
or cashier in the employment of: the 
Lahore HElectric Supply Company, com- 
mitted criminal breach of trust in res- 
pest of the sums, of money set forth in 
the charges, and that in order to con. 
seal his misappropriations he framed or 
assisted in framing false balance sheets. 
The method in which the money was 
misappropriated is described with ` great 
glearness in the evidence of the laba 
Secretary, Mr. Robinson, recorded by the 
Committing Magistrate and in that of 
Mr. Ganguly (P.-W. No. 15) and in -the 
latter’s report, Exhibit P. W. No. 8. When 
the balance sheet had to be prepared for 

(3)7P.R. 1904 Cry 97 P. L, B, 194 1 Cr. L. J. 
781, 


~‘ 
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‘between the 


-the aseused who sent 


1916 ‘respectively, there was a différence 
cash balance’ as appearing 
in the Company’s general ledger and in 
the pass book of the Bank of Bengal, 
and this had to be reconciled. All money 
was Sent or was supposed to be sent to 
the Bank of Bengal up to the 3lst May 
1916. After that date the Company dealt 
with the -Punjab*National Bank, and on 
this account two ‘charges have been framed 
in regard to the misapprorriations said 
to have occurred between the ist June 
1916 and 9th Ostobar 1916, Mr, Ganguly’s 
evidence and report explain very clearly 
how the balance as appearing in the 


_Company’s books was resonsiled with that 


shown in the Bark pass bcok. 

The first and mo3t important question 
in the cise is, who had sharge of the 
money and cheqres received from oon- 
sumers of energy and other debtors of the 
Electris Supply Company. Then accused, 
Jagat Ram, was appointed accountant in 
March 1914, At that time one Jiwan Ram 
was treasurer and his services were dispensed ` 
with afew months later owing to certain de- 
falcations in cash and stores belonging to „the 
Company. He used to receive all payments 
and give reczipte, but under the new system 
inaugurated after his dismissal the receipt 
clerk Gian Ohand, P. W. No, 4, reosived 
payments and gave receipts. He entered 
these payments in the enargy and his 
miscellaneous cash registers, from which the 
general sash register and the general 
ledger were prepared. The general cash 
register was prepared by various clerks 
in the offise and the general ledger was 
prepared by the Secretary. None of these. 
registers were in the charge of the accused, 
The allegation of the prosecution is that 
Gian Chand on the evening of eaoh day, 
or at latest on the morning of the following 
day, took the amount received by him to 
it, or should have 
sent it, to the Bank along with the paying- © 
in-slips. Gian Chand and his suacessor, 
Charan Das, who relieved him on the 16th 
‘April 1916, say that they always paid the 
whole amount, and gave all. the cheques 
ressiyed by them, tothe accused and kept - 
nothing io their own possession. ‘It bas, 
however, come ont in the evidence that 
money was often spent by them out of the 
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current income in order to meet current 
expenses-and also that they did not alwsys 
‘hand over the money to the accused 
on the day of receipt. They were 
recouped for the sums thus spent by them 
by Company’s cheques, ‘and these they say 
were made over to the accused who should 
have paid them into the Bank. It is, 
however, admitted that they were not so 
recouped till some days later, and it is, 
therefore, obvious that the total daily re- 
seipts could not have bean made over daily 
` to the accused, and if partial receipts were 
~ made over to him, one would certainly have 
expected to find that he would hays given 
some acknowledgments to the receipt 
clerks. He might, for instance, have initialled 
in the receipt counterfoil books or in the 
cash registers the items actually _ received 
by“ him, but he never acknowledged any- 
thing in writing. at all. 

It was said that when he took the money 
and cheques from the receipt clerks he 
compared the amounts with tke registers 
kept up by the latter, but if se, why did 
he not sign in them in token of having 
received them? The evidence as tə whe- 
ther -he\ compared the receipts with the 
entries in any register is conflicting, Rai 
Babadur Narinjan Das, Managing Direstor, 
P. W. No. 1, says that he used to see 
accused making comparisons with the entries 
in some books, but his evidence on the 
‘point is not very definite and Hans Raj, 
P. W. No. 5, says that he used to see 
Gian Chand paying over the money to the 
accused but” that no book or register was 
shown to the latter at the time. 

` Now™what the accused says is that the 
receipt clerk brought him so mush money 
in cash and cheques, and he entered par- 
ticulars thereof on the paying-in-slips and 
then sent the money and slips to the 
Bank. Hecame to know that the monies 
paid to him by the receipt clerks were 
not all that they had received up to date. 
This he reported to the Secretary who, hs 
says, told him that the receipt clerks 
could not make over the full amount of 
he day’s receipts to him as they had to 
spend out of the current income. He told 
accused that he himself was responsible 
and that accused need not worry. He 
also says that he made entries -on the 
back of the paying-in slips in accordance 
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with the statements made to him by the 
receipt olerks and with the permission of 
the Secretary, These notes at first were 
made in ink and stated that the remittances 
were of receipts up to such and such 
date, but after some time they were made 
in pencil and merely showed that the 
receipts of sertain dates were still ontstand- 
ing. These pencil notes were of the fol- 
lowing sort,’ e.g.,0.° 25, 26, which meant 
that the receipts ofthe 25th and 26th of 


“the current month were siill outstanding, 


A great deal: has been said abont these notes 
in argument, and it has been contended 
that they are a olear indication of the 
accused's guilt. There is, however, a good 
lower Court's 
view that if is not likely that the accused, 
if misappropriating the money, would 
have kept. the récord of hig defalcations 
on the back of the psying-in-slips which 
were subsequently sent to the Bank and 
open to everybody’s inspection. In our 
opinion, the- acoused’s object in making 
these entries on the.slips might have been 
to shew that he was not responsible for 
anything more than the sums astually sent 
to the Bank, The entrjes are in a sense 
his acknowledgments of having received the 
amounts erterel in the slips and nothirg 
more from the receipt clerk, 

-We agree with Mr. Shafi, Counsel for 
the accused, who has argued that the 
onus was on the prosesntion to prove 
affirmatively that the uccused received any 
sums beyond those entered by him in the 
slips. The evidence of Rai Bahadur Lala 
Narinjan Das and other prosecution witnesses 
that they used to see monies being counted 
over to the acoused is quite compatible 
with his statement that he only received 
the sums entered in the slips and forwarded 
by him to the Bank. There is no 
evidence on the record that he received 
more than these sums beyond that of the 
receipt clerks, and as the learned Sessions 
Judge remarks: “They have to save 
themselves and are, therefore, highly interest. 
ed witnesses,” It has been urged by Mr, 
Mool Chand that at first, when the amount 
withheld by the receipt clerk was small, 
the accused might have thought that 
things were all right, but that when the 
amount reached Rz. 13,000 odd at the 
end of March 1916 he must have suspected 


. the various 


from him, 
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something tobe wrong. The aacused says 
that about the end of September 1914 the 
receipt clerk did not bring any money 
for some days for remitting to the Bank, 
and thathe brought this matter to the notice 
of the Secretary who, as already noted, 
replied that as the receipt clerk was 
authorized to spend from the daily colles- 
tions, he ceuld. not remit the complete 
amount unless be was recouped. The 
Secretary further told him that he would 
himself check the accounts from. time to 
time and would take over charge of the 
general ledger and the Bank pass book. 
Accused says that again in Ostober 1914 
he brought to the notice of the Manager 
and the Secretary that the reseipt clerk 
was not regular in sending the amounts 
of payments to the Bank: He says that 
the Secretary also told him that it was 
his (the Secretary’s) duty to sée whether 
the amounts were going regularly to the 
Bank or not. Mr. Robinson denies that he 
had any such conversatidn with the accused, 
‘but as there appear to be good grounds 
for considering that either he or the aceused 
was privy to the embezzlement, it is the 
word of Mr. Robinson against that of the 
accused, and the evidence of the former 
must, therefore, be received with great 
caution. If the accused did bring this 
matter of short remittances ‘to, the Secre- 
tary’s notice as he says he did and was 
‘answered as he says he was, there was no 
need for him to worry further? in - the 
matter even where the amount held bask 
by the receipt clerk besame large. He 
says that he was never appointed cashier 
or treasurer of the Company, and he was 
certainly never shown as sush in the list 
of the employees of the Company and no 
security was ever taken from him. Rai 
Bahadur Lala Narinjan Das no doubt says 
that he had to perform the daties of the 
cashier, but he was also forced to admit 
that specific duties were not assigned to 
employees of the 
Charan Das says that he was appointed 
treasurer in March 1916, but he never took 
over the duties of the treasurer because he 
could not give the security demanded of 
him. It is extraordinary that the accused 
should have been allowed to remain as 
treasurer without security being demanded 
He kept none of the registers 


Company. - 
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which we should - have expected him 
to keep had he really had charge of, and 
baen responsible for, all money received by 
the Company. Inour opinion it cannot on 
the evidence be said for certain that the 
acaused was in charge of all the money so 
received. ; 

We next proceed to consider what are 
called the reconciliation statements, and ` 
Mr. Mul Chand has stated repeatedly in 
his argument that they furnished the main 
reason for considering ascused’s guilt to be 
proved, .These statements were prepared in 
connection with theannual balance sheet of 
the Company and the object of them was 
to reconcile the balance. as. appearing in 
the Company's general ledger with that 
shown in the pass hook of the: Bank of 
Bengal. It was necessary to prepare these 
statements in any case, because eyen, if 
there had been no misappropriations at all, 
the balance shown in the Company’s ledger 
would not_sorrespond with that shown in 
the Bank pass book on any particular date 


because 


(1) there would ba outstanding cheques 
drawn by the Company in favour of their 
creditors and not yet presented to the Bank 
to be cashed, and s 

(2) there would be remittances -of 
cheques made to the Bank and not yet 
credited because of non-realization, It is 
admitted that such cheques were not credit- 
ed until after realization. These reconailia- 
tion statements show remittances of certain 
dates asin transit to the Bank when in 


“fast there had been no such remittances.” 


Mr. Mul Chand asks, why did accnsed show 
that the amount of certain remittances 
should be added to the balance when, ac- 
cording to his own statement, he knew the 
amount represented receipts of certain dates 
which were still in the hands of the receipt 
clerks which had not yet been remitted at 
all. Mr. Robinson explained that the entry 
should really have been “sollections” and not 
“remittances,” Now as a matter of fact 
up to 3lst March 1915 and 1916, 
respectively, certain remittances had been 
made to the Bank of Bengal which had 
not yet been credited in the pass book. 
The actual amount misappropriated as on 
those dates was considerably less than the 
amount shown as remittances of certain 
specified dates nof yet credited by the Bank, 


t 
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the reconciliation state- 

ment should really have been neither 
` remittances’ nor ‘collections’. Part of the 
deficiency consisted bf remittances actual- 
ly, made but not yet. credited, and 
the rest represented collections -actually 
made but- not yet remitted to the Bank. 
TA mere misdescription of this sort in these 
statements would not necessarily be dis: 
honest or fraudulent, What, however, does 
appear to bs dishonest in then is that 
. in their’ preparation certain sams represent- 
ing the exact amount of defalsation as on 
those dates were taken into credit twice 
` over (see in thia connection Mr. Ganguly’s 
report, Exhibit P, W. 8). To put it 
shortly, the amounts shown as remittances 
to the Bank but not yet oredited inolude 


The entry in 


sums which had been really credited by 
the Bank. The orux of the whole matter. 


really is, “who prepared these statements?” 
Now the learned Sessions Judge is wrong 
in thinking that both were in the hand- 
writing of Mr. Robinson. That of 1915 
is in his handwriting. but that of 1916 is 
in that of the asoused. Mr. Robinson says 
that he prepared the statement of 1915 in 
accordance with the figures supplied to 
him by the-accused which he did not 
check, whereas the accused says that he 
wrote out that for 1916 under the instruc- 
tions of ‘Mr. Robinson; in other words, 
each wants to shift the . responsibility to 
the other. Now these agak a were 
prepared,-as already stated, ‘in connestion 
_with the annual balance shoals. “These latter 
“were. prepared by the Secretary and he 
was primarily responsible for their correct- 
ness, lt’ was, therefore, incumbent upon 
him -to reconcile the balance -as appearing 
in the Company’s Tedger with that appear- 
ing In the Bank pass book, and it can 
<- hardly be believed that he left this duty 
entirely to the accused. He certainly 
should not have ` dorie so. He himself 
maintained and kept in his possession the 
general ledger, and Mr. Ganguly 
has stated (see page 172 of the record) 
that the reconciliation statement for 1916 
could have been prepared without reference 
to the paying-in-slips as the necessary 
information could be gathered from the 
general lédger and- the Bank pass book, 


Mr. Mul Chand urged that this was wrong: 


and “that no one could have prepared the 
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statement without reference to the paying- 
in-slips, We have carefully examined the 
general ledger and we find that both 
the reconciliation statements could easily 
reference to it 
and the Bank pass book. No references 
to ‘the paying-in-slips was- necessary for 
the preparation of these statements. None 
of the books which had to be used in 
their preparation were in the soustody of 
the acoused. All of them were with the 
Secretary. The statement of 1915 is in 
his handwriting and every item is tiok- 
marked by him. We see no reason why 
we should assume that the aceused must 
have had the chief Sage oe its preparation. 
Once, it is admitted at Mr. Robinson 
prepared the reconciliation statement for 
the period ending 3lst March 1915, it is 
not difficult to hold that he probably 
prepared that for the period ending 3lst 
March 1916 also, even though ‘itis inthe 
handwriting of theaccused. It is certainly 
not shown beyond doubt that the accused 
prepared either of these statements and 


` the -probabilities, in our opinion, point to 


the view that Mr. Robinson prepared them, 
It, therefore, appears tous that these re- 
conciliation statements, upon which Mr, 
Mal Chand has laid .sush very great 
stress, do not at all necessarily shew that 
the accused must either have been guilty 
of the misappropriations or have abetted 
the misappropriations. No doubt the aceused 
or Mr. Robinson was privy to the embez- 
zlements, but the facts, as appearing from 
the evidence, cannot be said to be ingon. 
sistent upon any reasonable hypothesis 
with the theory of the acoused’s innocence, 

Another point upon whieh some stress. 
was laid by Mr. Mal Chand was the 
accased’s conduct when first taxed with 
the deficiency. The deficiency with which. 
he was taxed‘ was that relating to the 
period between the lst June and the 9th 
Ostober 1916. The ‘amount: entered. in 
the charge relating to this period re- 
presents short ‘remittances ‘made to the 
Punjab National Bank, and the acoused 
who was ill at the Has and absent from 
duty was made to pay it up. Hedid so 
under protest. He is said to have stated 
at firat that there must have. been some 
mistake in the books and that he would. 
see to it when he returned to office, He 
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` did not at that time disclaim all respon- 
sibility and say that the cash was 
in his charge af all. What he said at 
that time rests mainly upon the evidence 
of Mr. Robitison and the receipt clerks 
= who are interested witnesses, buf in any 
ease we do not think very much stress 
should be laid upon the accused’s sondact 
at that time., He was. ill and absent from 
the office and was faced with a very 
serious charge. It is quite possible that 
he got frightened and in that condition 
made the statements ascribed to bim, 


‘The matter to which the learned Sessions 
Judge might have given more attention is 
this, that after the 3lst March 1916 no 
pencil notes _ were made on the back of 
the paying-in-slips - by the accused. He 
should, in our opinion, have been asked 
why he ceased to make those notes. He also 


should have been asked whether, when. 


"Charan Das took over thé duties of the 
receipt olerk from Gian Chand on the 16th 
April 1916, he informed him that the 
collections of certain dates were still out- 
standing and asked him to look into the 
matter.. Accused made good the amonnt 
outstanding in the accounts of the Panjab 
National Bank, but he did so under pro- 
‘test and his sondust in doing so certainly 
. does not prove anything against him. 


The main charges. 
bezzlement of Rs. 16,090 odd which should 
- have been, but was not, 
Bank of Bengal. We cannot hold / that 
it is proved beyond all reasonable doubt 
that the accused must have embezzled all 
this money, or have been~privy ‘to the 
ambezalement. It is-not, in our opinion, 
proved, as we have stated above, that 
the accased had charge of all the monies 


relate to the em- 


paid into the. 
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paid into the Company. . The other evidense . 


on the record is purely ciroimstantial, and_ 


one of the cardinal principles of cases 
based upon circumstantial evidence is that 
in order to justify the inference of guilt, 
the inoulpatory facts must be incompatible 
with the innocence, of the accused, and 
incapable of explanation upon any other 
reasonable hypothesis than that of his guilt. 
See Wills : on Circumstantial Evidence, ` 6th 
Edition, page 311., In our opinion, so far 


as the evidence goes, we oonsider it just. 


as likely that the embezalements were com» 


‘the years 


mitted by the receipt clerks with the 
connivance of the. Secretary, Mr, Robinson, 
as that they were. committed by the accused 
with ,or without the help or sonnivance 
of any one -else. In addition to this we 
cannot ignore the facts that an experienced 
Judge and three educated ‘Assessors have 
concurred in holding that the accused’s 


guilt is not proved and that the accused 
are very clear” 


has been acquitted. We 
that this is not one of those exceptional 
oases where, supposing the trial had - been 
legal, we should reverse the order and convict 
the accused, and 
we decline to ordera retrial, 

We feel it to be our duty before closing 
this judgmeut to say that the commission 
of the frauds And the apparent’ impossibility 
of bringing responsibility home with certain. 
ty to any’ one were due to the utter lack 
of system in the affairs of the Company 
and to the want of- supervision in the 


office, The Secretary at the end bf each 
financial year should have counted the 
cash and cheques in the hands of the 


persons who had charge . of them, and 


he could then easily have seen whether . 


there was any deficiency in the balange 
in their hands, If Mr. Robinson was not’ 
himself a party to the frauds, he obviously 
exercised no- supervision at all over his 
subordinates inthe office. Had be exercis- 
ed apy,’ he could: not have failed to dis. 
cover the frauds which would have beén 
nipped in the bud. It is also clear that 
Pandit Balak Ram (P. W. No. 13 ) of the 
firm of Messrs. Basant Ram and Sons, Audi- 
tors, must have performed his duty of 
auditing the accounts of the Company in 
an extremely: perfunctory . manner. He 
audited the accounts of the Company for 
ending the 3lst March 1915 
and 1916, and yet he failed to discover any- 
thing amiss. He saw that there was a 
difference between the balancé as appearing 
in the books of the Company and in the | 
pass book of the Bank of Bengal, and he” 
saw how this difference was reconciled: It 
was perfectly easy for -him to see by a care. ` 
ful examination of the generel ledger and 
other registers whether the reconciliation 
statements were correct or not, but he 
apparently accepted the explanation of. the 
employees of the Company without making any 
thorough examination on his own account, 
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BADRUL HASAN V. CHAMELA, 
The appeal is dismissed and Jagat Ram 


is discharged from his bail. 


Appeal- dismissed, 
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PATNA HIGH COURT. ; 
Criminat Revision No. 295 or 1918. 
l October 3, 1918, 
Present:—Mr. Justice Mullick. . 
BADRUL HASAN AND anorapr—Peti- 
TLONERS 
j  vérsus 


Musammat CHAMBLA—Obeposits’ Party. 
Criminal Procedure Code fAct F of 1898), ss 517, 


~ 620, 5y8—~Restitution of property —Revision —Power of 


“NOAA 


Court in revision—Restitution, enforcement of. 

Section 520 of the Criminal Procedure Cude of 1898 
differs from the corresponding provision in the Code 
of 188$ and contemplates that the Court of reference 
or revision shall order restitution if justice so 
requires. [p. 176, col. 1.] < 


~-Where a remedy is allowed by law, it must be 


assumed that the Legislature intends’ that the 
tribunal invested with jurisdiction shali enforce 
its order in the manner it considers most suiteble, 
even though there ‚is no éxpress provision for 
doing the same. [p. 176, col. 1] E 

Criminal revision from an order of the 
Sessions Judge, Gaya. ee 

Mr. Muhammad Hasan Jan, for the Peti- 
tioners. l a 


“Mr, Panchanan Banerjt, for the Opposite 


Party. 
JUDGMENT.—In ~‘conseyuence of an 
information lodged before the Police -on 


the 13th January 1915 by one Musammat 


Chamela, the house ocotipied by the, peti-. 


tioner- Badrul Hasan, his son Nurul Hasan 
and thé petitionér Musammat Haku, the 
wife of Nurul Hasan, was searched -and. a 
quantity of jewéllery and one 10 rupee note, 
which were olaimed by the prosecutrix 
hamels; were seized by the Police. Sub- 
sequently Nurul Hasan was arrested while 


aoe along a road in Gaya town and a 
u 


m of Rs. 230 iù ourrency notes. was 
found upon his person. 
was also seized by the 


+ a8 


Police and sent 


This sum of money: 
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to the Magistrate along with the other 
property. Nurni Hasan and Badral Hasan 
were then prosecuted on a charge under 
section 411, Indian Penal Code, but Nurul 
Hasan having died after the ccmmitment 
enquiry -Badral Hasan alone was prosecuted 
before the Sessions Court. He was acquitted 


-on the 7th March 1918, on the ground that 


oy 


it had not been established that there had 
been any theft or dishonest retention of 
stolen property. .Thereupon an application 
was made to the Sessions Judge by Badrul 
Hasan and Musammat Haka, who claimed 
to have succeeded to the estate of Nurul 
Hasan, for an order to deliver to them 
the currency notes of the value of Rs. 230 
which were found upon Nornal Hasan’s 
person. The Sessions Judge refused the 
application and directed fhe petitioners to 
apply to the Magistrate. The petitioners 
applied to the Magistrate, but upon objea- 
tion being made by the prosecutrix Kusam. 
mat Chamela the Magistrate on the 8th 
April 1918 directed the notes to be made 
over to Musammat Chamela on the ground 
that they were her property. The petitioners 
then moved the Sessions Judge, Mr. Foster, 


. who had succeeded the officer who tried 


the original case. Mr. Foster has declined 


to revise the order of the Magistrate on 


the ground that section 520 of the Criminal — 


Procedure Code of 1898 does. not appear 
to confer any power of restitution. The peti- 
tioners now invoke the-revisional jurisdic. 
tion-of this Court for an order directing 
restitution of, the notes. Although the 
affidavit attached to the petition before me 
states that. the notes in question were 
marked as an exhibit in the Sessions trial 
and that ib was, therefore, within the som- 
petence of tie Sessions Court to deal with 
them under section 517 of the Code and 
although a similar statement appears in 
the order passed by Mr, Foster, I find on 
referring to «the record itself that the 
notes were not before the trial J udge 
and that they were certainly not marked 
as an exhibit, “That being so, the trying 
Judge was right in deolining jurisdiction 
under section 517 of, the Code and in 
directing the petitioners to apply to the 
Magistrate for necessary action. In this 
connection I desire to observe that the 
affidavit is worthless as the person Swearing 
Əh same was not in a position to state 


~~ 


‘ order which' ha did under 


5 
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the source of: his knowledge in regard to 
the.averment in question, and I desire to 
draw the attention of parties to the neces- 
sity of complying with the rules of this 
Court in this important matter. The notes 
were, however, made an exhibit in the 
trying Magistrate’s Court and, therefore, that 
officer had full jurisdiction to make the 
section 517. 
The only: question. is, whether Mr. Foster 
was right in declining to make an ‘order 
for restitution on. the ground that section 
520, although it gave him the power to 
interfere with the Magistrate’s order, did 
not permit him to make an order for 
restitution. In wy opinion section 520 
differs from the corresponding provision in 
the Code. of 1882 and contemplates that 
the Court. of reference or ‘revision - shall 
order restitution, if justice so requires, 
The words and may make any further 
orders that may be just” seem to me to 
be very wide and to have been inserted 
for the purpose of meeting cases such as 
that now before ms. No express judicial 
authority has been shown to me on the 
point since the Code was amended, 
but having regard. to the language of the 
amendment and ‘to ‘the fact that the 
amendment was made in spite of decisions 
under -the Code of 1882 laying down 
that restitution could not be made by 
‘the Court of reference or revision, it seems to 
me clear that.the contention of the petitioners 
before me is correct. 

.-Then arises the question as. to how restitu- 
ton is fo be enforced. In my opinion 
where a remedy “is allowed by aw, 
it must be assumed that the Legislature 
intends that the tribunal invested with 


jurisdiction shall enforce its order in the, 


manner. it considers 


most suitable, even 
though ` there is no express provision for 
doing the same. In the case before me 


` there is, however, express provision in section 


547 of the Code for realising thé money 
value of the notes as a fine, and I take 
it that it would ‘also be competent to the 
Sessions Court to enforce its order by 
putting the penal law in motion relating 
to the disobedience of lawful orders.” In 
my opinion it is eminently just and 


` proper that the currency notes found upon 


Nurul ‘Hasan should be 
representatives-in-interest 


returned to hid 
and- that on 


N 
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defanlt restitution — should be made by 
payment to them of the money value 


thereof. The learned Magistrate’s view that 
the notes were the property of Musammat 
Chamela appears to me to be based upon 
no judicial evidence whatsoever. I fail to 
see how the learned{Magistrate, in the face 
of the finding of the Sessions Court that 
there had been no'theft or dishonest reten- 
tion, sould substitute a finding of his 
own at variance with thatofthe trial Court. - 


The learned Vakil for the opposite party 
contends that the order of the learned 
Magistrate was made under section 523 of 
the Code and that it is in the nature of 
an executive or administrative order which is 
not revisable by the High Court. In my 
opinion the order is clearly one under seg. 
tion 517, but even if it had been an order 
under section 523 it must be viewed as a 
judicial order and the provisions of the Code 
as regards revision are, in my opinion, clearly 
applicable. 

It is not clear whether the petitioners 
have established- their right to administer the 
estate of the deceased Nurul Hasan. 
The order, therefore, that I shall make is 
that upon the petitioners establishing within 
before. the 
learned Sessions Judge that they are entitled 
to administer the estate, the learned Sessions 
Judge will make-an order of restitution 
in their favour in the terms proposed. On 
their failure to establish the necessary title, 
the application will bè rejected. . 


Order accordingly. 
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OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Frest Civit APPEAL No. 71 or 1917. 
June 27, 1918. 
Present:—Pandit Kanhaiya Lal, A. J. C., and 
, Mr, Daniela, A. J. C. 

SHEO SHANKAR BAKHSHE AND OTHERS— 
PLAINTIFF3— APPELLANTS 
versus 
Musammai MITHANA KUAR—Deranpant 


— RESPONDENT, 

Construction of document— Will, interpretation of — 
Legatees, several, named in succession—Hetate bequeath- 
ed, nature of. : 

Where a Will, after stating that the testator would 
remain in proprietary possession of his property 
till his death, provided that if he. lefta son that 
son would be “the owner and possessor” of the said 
property, that if ho left no son his widow and the 
widow of his predeceased son would be “the owners. 
and possessors” thorcof, and that in the event of 
none of them existing his daughter would be “the 
owner and possessor” of the same: 

Held, that the Will did not confer life-estates on 
any of the legatees or even successive estates on the 
several legatees, but conferred an absolute estato 
on the eventual legatee, whoever such legatee might 
be at the time of the testator’s death. [p. 178, col, 2.] 


Appealfrom the decree of the Subordinate 
Judge, Unao, dated the 23rd February 1917, 

Babu Bisheshwar Nath Srivastava, for the 
Appellants. 

The Hon'ble Pandit Gokaran Nath Misra, 
for the Respondent, 

JUDGMENT.—The dispute in this gase 
relates to the construction of a Will, 
purporting to have been executed by Ganga 
Prasad on the ikih May 1878. Ganga 
Prasad had a son, Ram Narain, who had died 
in kis lifetime, leaving a widow, Musammat 
Batasi Kuar. He had also a wife, 
Musammat Dula Kuar, and a daughter, 
Musammat Mithana, both of whom survived 
him. By the Will he  deslared that 
Musammat Dula Kuar and Musammat Batasi 
Kuar were to be the owners and possessors 
(malik wa gabiz) of his property after his 
death, that if a son was subsequently born to 
him by his present wife or by another wife 
whom he might thereafter marry, that son 
` would inherit his estate.and that in the event 
of none of these existing (dar surat na hone in 
sabhon ke) his daughter would be the owner 
and possessor thereof, 

Ganga Prasad died on the 28rd November 
1886. Onhis death Sheo Shankar Bakhsh, 
the present plaintiff No. 1, and Mahabir 
Prasad, the father of the other three 
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plaintiffs, took possession of the entire 
estate of the deceased and got mutation 
of names effected in their favour. Musam- 
mat Duala Kuar and Musammat Batasi 
Kuar sued them for possession on the 
strength of the aforesaid Will and gota decree, 
which was confirmed by this Court on the 16th 
September 1890 (Exhibit A-3) In that suit 
no question was raised as to the nature of 
the rights conferred by the Will. Musammot 
Batasi Kuar died on the 15th November 1904, 
leaving. Musammat Dula Kuar surviving ber, 
Musammat Dula Kuar remained in sole 
possession of the disputed property till her 
death on the 2nd February 1905. On the 
death of Musammat Duala Kuar, Musammat 
Mithana, the daughter of Ganga Prasad, 
applied for mutation of names in her favour 
“but was resisted by the present plaintiffs. 
She suaceeeded, i 


In the suit which has given rise to 
this appeal the plaintiffs sued for pos- 
session of the disputed property, alleging _ 


that according to the sustom of the family 
aud the conditions laid down in the wajib- 
ul-arz, daughters and their issue were 
excluded from inheritance and that the 
plaintiffs were entitled to succeed to the 
estate on the death of Musammat Dula 
Kuar. The defendant denied the existence 


» of tke alleged custom and pleaded that 


she succeeded to the property onthe death 

‘of Musammat Batasi Kuar and Musammat 
Dala Koar under the Will of Ganga Prasad 
above mentioned, and that the plaintiffs 
had no right to sue. There was a further 
plea that the claim was barred by the 
rule of res judicata; but that plea was 
later on abandoned. 

The learned Subordinate Judge did not 
go into the question of custom. He 
found that under the Will of the 14th 
May 1878 Musummat Batasi Kuar and 
Musammat Dula Kuar had a life-ioterest 
in the property bequeathed and that on 
the death of the latter Musammat Mithana 
succeeded to an absolute interest therein by 
virtue of the said Will. 

We are unable, however, to accept - the 
construction put by the learned Subordinate 
Jude on the said Will. After stating that 
he shall remain in proprietary possession 
of his property till his death and that 
after him his widow and the widow of 
his predeceased son shall be the owners 


4 


i? 
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and possessors thereof, the testator said: 
In the event of a son being born to me 
in my lifetime from my present wife or 
from a second wife, wbom I may marry, 
such son shall be the owner and possessor; 
and in the event of none of these 
existing, my daughter will be the owner and 
possessor.’ The estate, which the testator 
was conferring on-a son, who may be born 
to him, or if no son was born to him, 
on his widow and the widow of his 
predeceased,son, and in the absence of 
all of them on his daughter, was des- 
scribed by the same terms, namely, that 
they were to be the owners and possessors 
of his property. lf the son, who might 
be born to him, wasto be the full owner 
of his property after hisdeath, his widow 
and the widow of his predeceased son 
were equally to be the full owners there- 
of, if no such son was born; and if these 


_ widows were to be the full owners in oase 


no such son was born, it is difficult to 
conceive how ‘an ulterior disposition in 
favour of the daughter could have 
been withinthe contemplation of the test- 
ator, In any oase, the Will does not say 
so. All that if provides is that in the 
event of there being none of the persons 
previously mentioned his daughter shall 
get his property, implying thereby that 
she would only get it if she survived him 
and the others did not. Section 107 of 
the Indian Succession Act (X of 1865) 
lays down that a legasy bequeathed in 


case a specified uncertain event shall 
happen does not vest until that event 
happens. Till that event happens, the 


interest of the legates is only contingent. 
Section 21 of the Transfer of Property 
Aot (IV of 1882), which applies to trans. 
fers inter vivos, recognises the same principle 
and declares that an interest created in favour 
of a person to take effect only on the happen- 
ing ofa specified uncertain event becomes a 
vested interest, when that event happens or 
when the happening of it becomes impossible; 
but till then it remains contingent. 

In the present case both Musammat 


Dala Kuar and Musammat Batasi 
Kuar survived the testator. He had 
no son born to him after the oexesu- 


tion of the Will, There was no osoasion, 
therefore, for the contingent interest given 
to the daughter coming into operation, 
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As pointed out by their Lordships of the 
Privy Council in Surajmant v. Rube Nath 
Ojha (1), which was followed in Tikran 
Singh v. Chet Kunwar (2) and again in 
Fateh Ohand v. Rup Ohand (8), the use of 
the word “malik”, unless qualified in any 
way by the context, indicates the grant 
of an absolute estate. Musammat Batasi 
Kuar was not even an heir of the testator, 
and as both the estates granted to the son, 
if any was born, and that granted to 
Musammat Dula Kuar and Musammat 
Batasi Kuar were described in the same 
terms, there can be no doubt that the 
grant of a full estate was intended by 
the testator, whoever the eventual legatee 
might be. 


The learned Counsel for the defendant- 
respondent contends that the testator in- 
tended to grant successive estates, but 
such an interpretation is absolutely in- 
consistent with the express terms of the 
Will, which provides that if the testator 
left a son that son would be the abso- 
lute owner of the state, that if he left 
no son, his widow and the widow of bis 
predeceased son would be the owners and 
possessors thereof, and that in the event 
of there being none of them, his daughter 
would get his property. Had a son 
been born and survived the testatar, it 
could hardly have been intended that the 
daughter of the testator should get his 
property after the death of that son, in 
case he died leaving other heirs. Where an 
absolute estate is granted, the grant of an 
ulterior disposition is moreover void. 
On either ground, therefore, the defendant- 
respondent has no right to claim the disputed 
property on the strength of the Will. 


It is suggested that even if Musammat Dula 
Kuar was entitled to an absolute estate under . 
the Will, the defendant-respondent would be 
entitled to inherit that property as an heir 
to her séridhan. That point was not express- 
ly pleaded or tried by the Court below, and 
its determination may depend upon the 


(1) 80 A. 84 5A. L. J. 67; 12 ©. W. N, 231; 18 M. 
L. J. 7; 10 Bom. L. R. 69; 7 0. L. J. 181; 3 M. L. T, 
144; 35 I. A. 17 (P. O.). 

(2) 2 Ind. Qas. 924; 12 0. C. 157. 

(8) 87 Ind. Cas. 122; 38 A. 446; 18 Bom. L. R. 990; 
20 M. L. T, 481; 21 U. W. N. 102; 4 L. W. 597; (1916) 
2 M. W. N. 567; 260. L. J. 182 (P. O.). 
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desision of the question of custom upon 
which no evidence has hitherto been taken. 
On the death of Musammat Dula Kuar, 
the property in dispute would devolve on 
her daughter, if she was not excluded by 
custom. 

Let the Court below be, therefore, direct- 
ed to determing, after taking such relevant 
evidence as the parties may adduce:— 

l. Whether there was any family 
custom excluding the defendant-raspond- 
ent from inheriting the property of her 
father or mother, 

2. Whether the plaintiffs are entitled 
to sue and have a right to any of the 
reliefs claimed. 

It may be noted that on the 7th 
February 1915 two applisations were made 
by the plaintiffs for the amendment of the 
plaint, which were allowed by the Court 
below, but no ‘amendment has actually 
been made. This omission should bo rectified. 

Two months’ “time will be allowed for 
8 return of the findings and ten days 
from the date of the findings will be 
allowed to the parties for filing objestions. 


Issues remitted, 
N 


MADRAS HIGH COURT. 
_ Civic Appeaus Nos. 92 anp 93 or 1915, 
August 15, 1918. 7 
Fresent:—Mr. Justica Abdur Rahim and 
Mr. Justice Oldfield. 
LAKSHUMANAN CHETTY—Derenpant 
No, L—APPELLANT IN BOTA 
versus _ 

R. M. K. S. SADAYAPPA CHETTY ano 
OTHERS —PLAINTIRE AND Daerenpanrs Nos. 2 To 
18—Responvenrs IN apegau No, 92 ov 1915, 

SIVAGAMI ACH AND OTHERS-—PLAINTIRE 
AND Derenpants Nos. 2 ro 17—Responpents 


IN AppgaL No. 93 or 19L5, 

Limitation Act (IX of 1903), s, 19—Receiver, appoint. 
ment əf, by Court “to do all things necessary for the 
preservation of firm’ —Power to acknowledge—Aciknow- 
ledgment by Receiver, whether saves limitation. 

A. Receiver may bo an agent authorised to make 
an acknowledgment within the meaning of section 
19, Explanation II, of the imitation Act. The language 
of the section is general enough to. include an 


INDIAN OASES. 


179 


agent appointed oither by Statute or by Court, provid- 
ed he is authorised under the law to make acknow- 
ledgments. [p. 181, col. 1.] 

Whitley v. Lowe, (1858) 26 Beay. 421; 53 E. R. 697; 
119 R. R. 482, distinguished. 

A Receiver appointed “to do all things necessary 
for the preservation of the assets of a firm” has 
authority to make acknowledgments on behalf of 
the firm, if they are necessary for the preservation 
of the firm’s assets and if the Receiver acts bona fide 
with that object. [p. 181, cols. 1 & 2.3 


Appeals against the decrees of the Court of 
the Temporary Subordinate Judge, Ramnad 
at Madura, in Original Suits Nos. 19 and 32 
of 1914, 

FACTS appear from the judgment, 

Mr. K. Srinivasa Adyangar, for~the Ape 
pellant.—The acknowledgment bythe Res 
ceiver is not snffisient to save limitation 
under section 19 of the Limitation Act. If 
is nət an acknowledgment by an agent 
within the meaning of Bxplanation II to the 
sestion. The section refers to agents ap- 
pointed by an act of the debtor, 2. e, by a 
contractual ast. As section 21 deals with 
other classes of agents, section 19 must be 
understood as referring only to agents autho- 
rised by the debtor. F hitley v. Lowe (1). 


Again, under the terms of his appoint- 
ment the Reasiver had no authority to make 
the acknowledgment. He had power only 
“to do all things necessary for the preserva- 
tion of the estate of the said firm.” It 
cannot be for the benefit of the firm to make 
asknowledgments. 


Mr, S. T. Srinivasagopalachariar, for the 
Respondents.—The Receiver is an agent 
within the meaning of Explanation II to see- 
tion 19 of the Limitation Act. The sestion is 
not restricted to agents appointed by the 
debtor. Statutory agents also fall under the 
explanation. 

The Receiver had power to make asknow- 
ledgments under the terms of his appoint- 
ment order. He prevented suits by the 
firm’s creditors and saved the firm’s assets 
from being burdened with Court costs, That 
was an act necessary to preserve the assets 
of the firm. 

JUDGMENT.—tThe first defendant was a 
minor. There was a suit for dissolution of the 
firm, and in that suit a Receiver was appointed 
under order of the Rangoon Court in these 


(1) (1888) 25 Boav. 421;53 E.R. 697; 119 R. R. 
452, 
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terms:— It is ordered that M. A. R. À. R. 
Ramanathan Chetty bə, and he is hereby 
appointed, Receiver to take charge of the 
property of the Chetty firms of M. L. R. M.A. 
and A. L. A, S. R. M. pending the decision 
of this suit for dissolution of partnership, 
with power to collect outstandings and do 
all things necessary for the realization and 
preservation of the assets of the said firms.” 
The question we have got to decide in the 
appeal is whether an acknowledgment of 
adebt due by the firm under dissolution 
made by the Receiver was valid, 

It is contended that section 19 
Limitation Act is limited, so far as the 
signing of an acknowledgment by agents is 
concerned, to agents appointed by an act of 
the debtor himself, or in other words, by 
a contractual act. Explanation II does not 
cover the case of an agent who is otherwise 
appointed. Explanation II says, “ For the 
purposes of this section ‘signed’ means 
signed either personally or by an agent duly 
- authorised in this behalf.” Reference is 
made to section 21 whioh deals with the 
case of a person under disability, and lays 
down that the expression ‘ agent duly autho- 
rized in this behalf’ in section 19 shall 
include “his lawful guardian, committee or 
manager, or an agent duly authorised by 
such guardian, committee or manager to 
sign the acknowledgment”, Section 21 is 
& new section which has been introduced, 
as is well known, in view of conflisting 
decisions as to whather section 19 covers 
the case of an acknowledgment made by a 
< guardian, The argument advanced by Mr, 
K. 8S. Srinivasa Atyangar is to the effect that 
although Explanation II does not say by an 
agent duly authorised by him, that ig, by the 
person sought to be bound by the acknow- 
ledgment, yet it must be taken to mean that 
inadmuch as all other cases are dealt with 
by section 21. Sestion 21, however, only says 
that, in the case of a person under dis- 
ability, “agent? shall inelnde his lawful 
guardian, ete. It does not lay down that 
there can ba no oth er agent duly authorized 
to make acknowledgment in the case of 
persons under disability. The words “by au 
agent duly anthorizsd in this behalf” in 
;lixplanation II in section 19 wera in force 
bofore the enastment of sestion 21, and 
we cannot accepi the contention that by 
section 21 the Logislatura intended in any 


INDIAN CASES. 
| LAKSHUMANAN OHETTY V. SADAYAPPA CHETTY. 


of thé_ 


[1918 
way to narrow the scope of sestion 19. Tt 
ig unnecessary for us to say whether section 
21 has widened its scope or not, or it has 
merely explained what was contained. in 
section 19 itself. sins 

The authorities seem to be uniform against.’ 
the appellant’s contention. The matter is, 
fully dealt with by a Fall Bensh of the 
Bombay High Court cousisting of the Chief 
Justice, Sir Lawrence Jenkins, and other 
learned Judges in Annapagauda v. Sangadig- 
yapa (2), where it is laid down that the agent 
in Explanation II, - section 19, need not 
derive his authority from any. contract, 
That was the case of a guardian, 
and ib was ruled that the guardian ap- 
pointed under the Guardians and Wards 
Ast was an agent within the meaning of 
Explanation II, if the terms of his ap- 
pointment gave him authority to make 
acknowledgments. English cases are then 
noticed and the statement of law on the 
subject as given by Lord Westbury in 
Chinnery v, Evans (3) is sited to show that 
the law in England is also to the same 
effect In Bett Maharani v. Collector | of 
Etawah (4) their Lordships of the Privy 
Council upheld an acknowledgment made 
by the Court of Wards as being operative 
under section 19, and that desision must 
be taken to be based on the prinsiple 
that the agent mentioned therein may be 
one appointed under a Statute and need 
not be appointed under contract. There 
are similar decisions of this Court in 
Kondamodalu Iringa Reddit v. Alluri 
Sarvarayudu (5), of the Caloutta High Court 
in Rashbehary Lal Mandar y. Anand Ram (6) 
and of the Allahabad High Court in 
Ram Charan Das v. Gaya Prasad (7). We 
may mention that in the Calcutta case 
the question raised was with reference to 
an acknowledgment made afier the new 
Limitation Act had some into force. The 
learned Judges, however, proceeded not on 


(2) 26 B. 221; 8 Bom. L, R. 817. 

(3) (1864) 11 H. L. ©. 115; 4 N. R. 520; 10 Jur, 
(x. s.) 855; 11 D. T. 68; 13 W. R. 20; 11 E. R. 1274, 
145 R. R. 79, ? 

(41 I7 A. 198; 22 I. A. 31; 6 Sac, Pi C.J. 551; 8 
Ind. Dec, (N. s.) 452, 

(5) 6 Ind, Cas. 497; 34 M. 221; 20 M. L. J. 803; 8 
M. L. T. 165; (1910) M. W. N. 453. 

(6) 34 Ind. Cas. 205; 43 0. 211, f 

(7) 80 A. 422;5 A. L J. 375; A. W. N.{1903) 175; 
4M. L. T,49 (FB), 


= 
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the words of section 21, but of section 
19. We may also mention that there is 
a distum of Kumaraswami Sastri, J.. of 
this: Court in Venkataramith Pantulu v. 
Subramaniam Pillai (8) supporting the same 


.-view, aud there is a very recent desision of 


the Bombay. High Court reported as 


' T Abdulalli Badrudin v. Ranchodlal Trikamlal 


(9) which proseeds on the same view of the 
law. 

Some reliance was placed on behalf of 
the appellant on Whitley v. Lowe (1), but 
that case is distinguishable inasmuch as 
there the Reseiver was only authorized 
to get in the asssts of ths partnership 
and to pay the assets realized into Court. 

We hold on the anthority of the cases 
referred to that a Reeeiver may ba an 
agent authorized to make an acknowledg- 


. ment within the meaning of sestion 19, 


Explanation II. The language is general 
enough to include an agent appionted either 
by Statute or by Court, if he is authorised 
under the law to make acknowledgments. 
The next question in this connection 
is whether the Receiver appointed in this 
case had in fast authority to make an 
acknowledgment. If he had such authority, 
it must have been under the power ‘to 
do all things necessary for the preserva- 
tion of the assets of the said firm.” It 
is strongly urged on behalf of the ap- 
pellant that making an acknowledgment 
sannot be for the preservation of the 
assets of the firm. We cannot, however, 
accept this contention. We can well imagine 
oases in which an acknowledgment of a 
debt may bea necessary act to save the` 
estate from loss. This is recognized in 
one of the eases already referred to— 
Innga Reddi v. Allurc 
Sarvarayudu (»)—and in support of the 
interpretation of the order, Exhibit I, we 


- may point to the fact that the Recsiver 


was appointed nob of a firm which had 
already been dissolved but of a going 
concern, We have no hesitation in hold- 
ing that the act of the Receiver in this 
case, if it was necessary for the preservation 
of the assets of the firm, would be within 
the scops of Explanation II of section 19, 
“The Snbordinate Judge says that “in 
such management when 


(8) 26 Ind. Cas, 393; 16 M. L. T. 489 at p. 499, 
(9) 33 Ind. Cas. 873; 19 Bom. L. R. 86. 
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the creditors pressed for payment or 
thrratened to sue, he averted the evil by 
acknowledging reseipts and making part 
payments.” It does not appear, however, 
where he got this from, for none of the 
parties before us hava been able to point 
to any evidence which bears this out. 
The point does not seem to have been 
properly understood in the lower Court. 
We think it, therefore. necessary that we 
must have a finding whether at the time 
the acknowledgments were made by the 
Receiver, such acknowledgments were acts 
necessary for the preservation of the 
estate, that is to say, the plaintiffs ought 
to satisfy the Court that the Receiver in 
making the acknowledgments was in the 
circumstances of the time acting bona fide for 
the preservation of the assets of the firm. 

The Subordinate Judge will return the 
finding within three months. Fresh evi- 
dence may be adduced. Ten days will be 
allowed for filing objections, 

We make no order for costs at present 





In compliance with the order contained 
in the above judgment, the Temporary 
Subordinate Judge of Ramunad at Madura 
submitted the following 

FINDING, 

1, The High Court has directed this 
Court to submit a finding on the point:— 

“Whether at the time the acknowledg- 
ments were made by the Receiver, such 
acknowledgments were acts necessary for 
the preservation of the estate, that is, for 
the preservation of the assets of the frm,” 

9. The plaintiffin Original Suit No, 32 
of 1914 alone has recalled and examined 
plaintiff's third witness. No other evi- 
dense has been adduced in both the snita, 
Plaintiff's 3rd witness has sworn that the 
Reseiver was collesting the outstandings 
of the firm and paying off debts, that 
the outstandings were over 40 laos of 
rupees and the debts due were about 20 
lacs of rupees; that he (witness) de- 
manded from the Receiver payment of his 
firm’s debts, saying that otherwise he would 
file a suit therefor; that the Reseiver 
thereupon told him to wait for sometime 
for payment, representing that it would 


- be inconvenient and disadvantageous to 


the firm if the witness should file a suit, 
as the debtors of the firm might not pay or 


182 


INDIAN OASES. 


[1918 


CHETTY, E. N, M, K, V. CHARTERED BANK OF INDIA, AUSTRALIA AND CHINA, 


might ask for remissions out’ of their 
- debts, and that there would also be some 
hubbub and apprehension about the firm, 
and that he should, therefore, wait for 
receiving payment, and‘‘that he further 
said that he would acknowledge the debt 
by signing in the signature book. The 
witness adds that the Reseiver then signed 
Exhibit E-l and that he (witness) sent 
Exhibit D to the plaintiff mentioning the 


acknowledgment by the Reseiver. It is 
clear from the above evidence of the 
witness, which stands unopposed or un- 


challenged, that the Receiver apprehend- 
ed serious inconvenience,” disadvantage or 
loss to the estate or the firm, if the 
plaintiff's 3rd witness should have filed 
the suit for the recovery of his debt, as 
the firm had very large outstandings to 
collect and to meet liabilities to the extent 
of about half the outstandings. If the 
plaintifi’s third witness and the plaintiff 
in the other suit had rushed into Court 
with suits, other creditors might also have 
followed and the credit of the firm would 
have been in great risk or jeopardy, and it 
would not have been possible to collest ont= 
standings, as the debtors, taking advant- 
age of the condition of the firm, would 
have refused payment or put off pay- 
ments, and the loss to the firm would 
have been immense. By making the 
acknowledgments of the debts the 
threatened suits by plaintifi’s third wib- 
ness and the other plaintiff were not filed and 
the risk to the firm’s assets was averted. 
I, therefore, hold that in the circumstances 
of the case, the acknowledgments by the 
Receiver were acts necessary for the pre- 
servation of the estate, that is, for the 
preservation of the assets of the firm, 
and find the issue accordingly. 





These appeals and the momerandum of 
sross-objections filed by the Ist re- 
spondent in Appeal No. 93 of 1915 soming 
on for final hearing after the return of 
the finding of the lower Appelldte Court 
upon the issue referred to by this Court 
for trial, the Cotrt deliyered the fol- 
“lawing 

JUDGMENT. 
Appears Nos. $2 anp 93 of 1915, 
/ We accept the finding and dismiss the 
appeals with costs, 


THE MEMORANDUM OF OBJECTIONS IN 
Aepgan No. 93 or 1915. 

With reference to the memorandum of 
cbjeations, the decree of the Temporary 
Subordinate Judge will be modified by 
allowing interest at six per cent. per 
annum on the amount decreed from the 
date of the plaint to the date of; pay- 
ment, 


Appeals dismissed, 
M. C. P. 


LOWER BURMA CHIEF COURT., 
Crvit Revision No, 98 or 1913. 
January 5, 1914. 

Present:—Mr. Henry Hartnoll, Offg. Chief 
Judge, and Mr. Justice Twomey. 

E. N. M. K, CHETTY—Avpericant 
VETSUS 
CHARTERED BANK or INDIA, | 
AUSTRALIA anp CHINA AND ANOTHER 

— RE: PONDENTS. 

Civil Procedure Codes (Act V of 1908), O. XXI, rr. 
€0, 6'—-Claim proceedings—Investigation of claims— 
Court, duty of 

Order XXI, rules 60 and 61, Civil Procedure 
Code, lay down the lines on which the investigation 
of claims preferred to properties under attachment 
should proceed. The Court should consider whether 
at the time of attachment the property was in the 
possession of the judgment-debtor as his own 
property, and not en account of any other person or 
in trust for him. If this entails a consideration of 


' the bona fides of a sale in Lis favour set up by the 


objector or the legal effect of the deed of conveyance 
including the circumstances of its registration, such 
matters should be gone into. [p. 188, col. 1.] 


Mr. MacDonnell, for the Applicant. 
Mr, Ormiston, for the Respondents. 
JUDGMENT. 

Hartxout, Orra. ©. J.—The respondents 
had many decrees against the Chetty firm of 
K.P., and in execution of such deorees attached 
certain immoveable properties. The appli» 
cant firm applied for removal cf the 
attachments, alleging that they had pur- 
chased the properties by registered deed of 
the 23rd June 1912 and since then had 
been in possession. Respondents contested 
the application and alleged that the sale 
was a bogus one, The District Judge 
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would not in his judgment consider whe- 
ther the sale was a genuine one, nor did 
he come to any definite finding as to who 
was in possession at the time of the 
attachments’ He said: “It is quite possible 
that it may ultimately bė found that at the 
time of the attachment some of the pro- 
perties were in the possession of the K.P. 
firm and some were not.” He went on to 


say: “It seems to me quite possible that 
the K. P. firm may have had some 
attachable interest in at any rate some 


of the properties, if not in all of them.” 
He refused to remove the attachments 
and considered that a regular suit should be 
brought. i 

It seems to me thatthe District Judge 
has- not dealt with the case according to 
law. Order XXI, rules 60 and 61, lay 
down the lines on which his decision 
should have been based. He should have 
considered whether at the time of the 
attachments the K. P. firm was in posses 
sion of. the properties or any of them as 
its. own property, and not on acseount of 
any other person, or whether the properties, 
or any of them, when attached, were not 
in possession of the firm, or that being in 
possession of the K, P. firm they were in its 
possession not on its own account or as its own 
property but on account of or in trust for the 
appellant firm. If this entailed a considera 
tion of the bona fides of the sale, or the 
legal effect of the deed of conveyance 
including the circumstances of the registra- 
tion of it, such matters should haye been 
gone into. 

I would set aside the order of the Distriat 
Court and remand the aase back to it to deal 
with it according to law, namely, on the lines 
set out by me. 

I allow applicants the sost of this 
application —three gold mohurs. I set 
aside the order passed by the Court as to 
costs. Costs in that Court will abide the 
result of the further investigation now 
ordered. í 


Twoury, J.—I concur. 


Order set aside; Oase remanded. 


__INDIAN OASES, 


183 


PATNA HIGH COURT. 

Seconp Civin Appeat No. 38 or 1918. 

July 5, 1918. 
Present:—-Mr. Justica Mullick and Mr. Justice 

Thornhill, 

LACHMAN OJHA—DECREE-HOLDER— 
APPELLANT 

versus 


CHARITER OJHA AND ormfers—PRINDIPAL 
Derenpants AND SHEOPANI OJHA AND 
OTHERS—Pro forma DEFENDANTS — 


RESPONDENTS. 

Civi! Procedure Code (Act V of 1908), O. XXT, r, 58 
—Deciee for mesne profits and costs, whether immove- 
able property—Attachment of decree--Decree, whether 
can be sold—-Procedure. 

In a suit by a mortgages the Court passed a 
decree in favour of the mortgagee for recovery of 
possession of the mortgaged property, unless the 
persons in possession of the property redeemed the 
mortgage by a certain date. There was also a decree 
for costs and mesne profits in favour of the plaintiff. 
The defendants redeemed the morigage, so that the 
only decree which remained subsisting was for 
mesna profits and costs, This decree was attached 


‘and sought to be sold by a creditor of the mortgagee 


in execution of a decree obtained by him against the 
mortgagee: 

Held, that the decree as attached was a decree 
for money within the meaning of Order XXI of the 
Civil Procedure Code and thatthe only procedure 
which the attaching decree-holder could adopt was 
to execute the decree under Order XXI, rule 53. ip, 
185, col. 1] | b 

Appeal from an order of tha Subordinate 
Judge of Arrah, dated the 15th Dacambar 
1917, 

Messrs. 9, Sinha and Sheo Nanian Roy, for 
the Appellants. 


Mr. Atul Krishna Roy, for the Respondents. 


JUDGMENT. 

Mouuics, J.—This is a second appeal 
which raises an interesting point of 
law. The execution creditor before us is 
one Lachman Ojha, who hay gota money 
decree against the respondent Chariter and 
others. Now, Chariter had a dearee against- 
Radha, Sheodeniand others, which in exe- 
cution of his decree Lachman Ojha attach- 
ed. iachman’s claim against Chariter is 
about Rs. 500, while the decrees which 
Chariter has against Radha and others is 
one for costs amounting-to Rs. 278-8-0 and 
for mesne profits which have not yet been 
ascertained, but which are estimated to be 
of the value of Rs. 11,000, Lachman Ojha 
applied in the Court of the Munsif for 
permission to attash and sell Chariter’s 
decrees, The Munsif held that the deorea 


+ 
x" 
as 
am 
- 
r` mbe 
* 


184 
LACHMAN OJHA V, CHARITER OJHA, 


was immoveable property within the mean- 
ing of section 60, Civil Prosedure Code, 
that the provisions of Order XXI, rule 53, 
if which prohibited the sale of decree, for 
payment of money were not applicable and 
that, therefore, the sale could proceed. The 
decree was accordingly sold and Lachman 
Ojha has satisfied his claim by purchasing 
. the decree himself. 

The case then went on in appeal to the 
Subordinate Judge, who took a different 
view and held that Chariter’s decrees was 
a money desree within the meaning of 
Order KAI, rule 53, Civil Prosedure Code, 
and that it was not open to Lachman Ojha to 
sell that decree. 

The matter comes before us in second ap- 
peal by the creditor. 

The first contention is that the learned 

- Subordinate Judge is - wrong in holding 
that the decree now under consideration 
is a deoree for money. It is contended 
that the deares~is a decree for immoveable 
property which is saleable under the Civil 
Procedure Code. h 

- Now it is necessary to examine what 
wag the suit in which Churiter’s decree 
was made. It appears that Chariter was 
a mortgagee in possession of certain lands. 
Some third party brought a suit against 


aS the mortgagor on the footing of another 
Size mortgage, obtained & decree and took 
a ee possession of the mortgaged lands, Chariter 
>~ -was then obliged to bring a suit 
against his mortgagor as well as the 

-> .- persons who had obtained the decree for 


a) possession, for a declaration that the above 
desree was collusive and.for recovery of 
possession of the property, which had been 
mortgaged to him by the mortgagor. In 
the alternative he olaimed that if his-prayer 
for recovery of possession was not allowed, 
es his mortgage claim which amounted to 
Rs. 1,679 must be satisfied by the persons 
who had taken possession of the mortgaged 
property. The decree in appeal in that 
suit was that Cheriter would be entitled 
to recover possession as prayed for, unless 
the persons who werein possession redesm- 
ed his mortgage within-a certain time. 
There was alsoa decree for costs and mesne 
profits in favour of Chariter. 

It appears that the defendants in that 
suit availed themselves of the opportunity 
to- redeem and paid Chariter off, so that 
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the only part of Chariter’s decree, that is, 
now outstanding, is that which relates to 
costs and mesne profits. It is this deeree 
that Lachman Ojha seeks to sell in exe- 
cution of his decree against Chariter. 

It is contended that as the decree was 
primarily a desree for recovery of posses- 
sion of lands soupled with an alternative 
condition as to redemption, it wasa decree 
for immoveable property. In my opinion 
that contention does not apply to the 
circumstances of this case. Here the only 
decree that is now outstanding is the decree 
for costs and for mesne profits. Now we 
know that a decree for mesne profits is 
a decrees for money within the meaning 
of Order XXI, Civil Procedure Code, and 
it seems to me that the only procedure 
that the desree-holder before us can legally 
take is to attach that decese and to execute it 
under the provisions of Order X XI, rule 53, 

The learned Counsel who appears fer the 
appellant draws our attention to Vasudeva 
Ravi Varman v. Narayana Pattar (1), In 
that case there was an order in appeal 
dismissing the suit and entitling the defend- 
ant ‘to recover possession. The defendant 
applied under section 583 of the Code of 
Civil Procedure of 1:82 to recover posses- 
sion by way of restitution. One of his 
creditors thereupon applied to the Court 
defendant’s right to realize 
mesne profits in respect of the lands, which 
also he was entitled to recover by way of 
restitution. Their Lerdships of the Madras 
High Court held that as the decree in 
favour of the defendant did not expressly 
give him a right to recover mesne profits 
but merely dismissed the suit against him, 
said that there was any 
decree in existence for payment of money 
and that section 273, Civil Prosedure 
Code, which corresponds to rule 53, Order 
XXI, of the present Code, did not apply 
to the sale of the right to recover mesne 
profits, They held, therefore, that that right 
was immoyeable property and sould be 
sold. It is. to be noticed that their Lord- 
ships did not base their decision upon . 
the fact that the right to mesne profits 
was coupled with the right to recover 
immoveable property. Similarly in the pre- 
sent case, so far as Chariter’s decree gave 
him an alternative right to recover posses- 


(1) 24 M. 341. 
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sion of the mortgaged property, that right 
is not to be taken into consideration in 
determining the question as to whether 
the decree is or is not a desree for an 
immoveable property. The basis of their 
Lordships’ decision was that there was no 
degree in existence expressly giving a right 
to recover mesne profits, but here there was 
a decree giving such a right and the ruling 
of their Lordships is, therefore, in favour 
of the respondents before us and not against 
them. This would seem to be sufficient for 
the disposal of this second appeal. 

It is, however, contended that if the decree 
was immoveable property, then no proceed- 
ing under section 47, Civil Procedure 
- Code, is competent, but that the proper pro- 
vision for setting aside the sale would be 
rule 90 of Order KAL, The appellant is 
treading on rather dangerous ground here, 
because if it is held that the decree is 
immoveable property to which the provi- 
sions of Order XXI, rule 90, apply then 


there is no second appeal, and the appel-, 


lant has no right to come here at all. 
However upon the view that we take, 
the decree is, in our opinion, not one for 
immoveable property, but is one for money 
within the meaning of Order XXI, Civil 
Prosedure Code, and, therefore, the proper 
course for the attaching desree-holder is to 
proceed under rule 58 of Order XXI. The 
learned Subordinate Judge’s decision is 
correct and the appeal will be dismissed with 
costs, 


“THCRNHILL, J.—I agree, 
Appeal dismissed, 


MADRAS HIGH COURT. 

CIVIL Appgesat No, 53 or 1917, 
November 15, 1917. 
Presenit:—Mr. Justice Abdur Rahim and 
Mr. Justice Oldfield. 

K. A. SUBBARAYALU NAYUDU— 
ASSIGNEE-PLaINTIFF——APPELLANT 

i VETEUS 
SUNDARARAJA NAYUDU AND otuers— 
Derenpants Nos, 2 To 5, 7, 8, 10 ro 13, 
15 to 18, 21 awo 22 AND THE ORIGINAL. 


PuaIntTire-—ReSPONDgsnTs, 
Limitation Act (IX of 1908), Sch. I, Art, 181—Civil 
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Procedure Code (Act V of 1908), O. XXXIV, r. 5 (2)— 
Mortgage suit ~Decree for sale, application for— Appeal 
—Decree confirmed on appeal—Limitation, commence- 
ment of. 

The right to apply for a final decree for sale ina 
mortgage suit arises on tho expiration of the time 
fixed for payment by the original-decree and the 
limitation applicablo is that contained in Article 181 
of the Limitation Act. [p. 186, col. 1.] 

Where, however, an appeal is preferred against 
the preliminary decreo, the right to apply for a 
final decree accrues from the date of the appellato 
decree, even though it merely confirms the decree 
of the first Court [p. 186, col. 2,] 

Gajadhar Singh v, Kishen Jiwan Lal, 42 Ind. Cas, 
93; 15 A. L. J, 734; 39 A. 641 and Nimmala Mahan- 
kali v. Kallakuri Subba Rao, 41 Ind. Cas, 268; 32 M, 
L. J. 455, followed. 

Madho Ram v. Nihal Singh, 20 Ind, Cas, 494; 38 A. 
21; 13 A. L. J. 985, not followed. 

Thathara Nannabha Chetty v. Kuppal Krishnam- 
mal, 16 Ind Cas. 799; 14 M; L. T. 194, Rama- 
swami Kone v. Sundara Kone, 8! M. 28; 17 M. L.J. 
495; 3 M. L, T. 26jand Manavikraman v. Unniappan, 
15 M. 170: 2 M. L. J. 23; 5 Ind. Dec, (N. 8.) 468, dis- 
tinguished, 


Appeal against the order of the Court 
of the Subordinate Judge, Mayavaram, 
dated the 17th October 1916, dismissing 
Original Petition No. 76 of 1916, in so far 
as it relates to the passing of a final decree 
in Original Suit No. +6 of 3909 on the file 
of the said Court. 

Mr. T. V. .Muthukrishna Aiyar for the 
Advocate General and Mr. K. S. Jayarama 
Azyar, for the Appellant. 

The Hon’ble Mr. T. Rangachardar, Messrs. 


P. S. Vatdhinadha Atyar and M. 5, 
Venkatarama Atyar, for th and 6th Re- 
spondents. 


JUDGMENT.—The question involved in 
this appeal is one of limitation. Theap- 
pellant’s assignor obtained a preliminary 
decree on a mortgage which allowed six 
months for payment of the mortgage amount, 
and in default of payment, the property 
was to be sold. The desree was passed 
on the 4th August 1910 and the six months’ | 
time would expire on the 4th February 
1911. In the meantime, an appeal had 
been preferred against the preliminary 
decree, and the Appellate Court in the 
result upheld the decree of the first Court 
on the lth April 1913, The present 
application for a final decree under Order 
XXXIV, rule 5, Civil Procedure Code, was 
made on the 26th January 1916, that is, 
within 3 years from the date of the appel- 
late decree but more than 3 years after 
the expiration of the six months from the 
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date of the decree of the first Court. The 
Subordinate Judge has held that the appli- 
cation is barred reckoning time from the 
4th February 1911, the date on which the 
six months allédwed by the original decree 
expired. He seems to have proseeded upon 
a ruling of a Division Bench of the 
Allahabad High Court in Madho Ram v. 
Nihal Singh (1), but that decision has been 
overruled by 3 later Full Bench decision 
of that Court in CGajadhar Singh v. Kishen 
Jiwan Lal (2). There is also a decision of 
this Court to the same effect in Nimmala 
Mahankali v. Kdllakuri Subba Rao (8) 
We are inclined to ascept this view of the 
law. There is no doubt that Article 181 
of the Limitation Act applies. That Article 
says that every application, for which no 
period of limitation is provided elsewhere 
in the First Sohedule, is to be made within 
three years from the date when the right 
to. apply acernes. The question before us 
then is, when did the right to apply for 
a final deoree acerue to the appellant. No 
doubt, if there had been no appeal pre- 
ferred against the preliminary decree, his 
right to apply would arise on the expira- 
tion of 6 months from the date of the 
original decree; but there baving been an 
appeal and a decree of the Appellate Court, 
it is that decree which is to be enforced. 
The appellate decree, ordinarily spéaking, 
must be taken to supersede the decree of 
the frst Covrt, Further, as pointed out 
by the Allahabad High Court, if the con- 
tention of the respondents were to be 
accepted, there would be more than one 
final desree, which, we do not think, sould 
have been within the contemplation of the 
Legislature. Mr. T, Rangachariar appear- 
ing for the 5th respondent has argued that 
the decisions of the Full Bench of the 
Allahabad High Court and of this Court 
already referred to are wrong; and, in 
support of this contention, has referred us 
to the oases of Thathara Nannabha Ohettiy v. 
Ruppal Krishnammal (4), Ramaswami Kone 
y. Sundara Kone (5) and Manavikraman v. 
Unniappan (6). But those oases do not 

(1) 30 Ind, Cas. 494; 88 A 21; 13 A. L. J. 985. 

(2) 42 Ind. Cas. 99; 15 A. L. J. 784; 89 A. 641. 

(3) 41 Ind. Cas. 268; 32 M. L. 3.455. 

(4) 16 Ind. Cas. 799: 14 M. L. T. 194. 

(5) 31 M. 28; 17 M. L. J. 495; 3 M. L, T. 26. 

(6) 15 M. 170; 2 M. L. J. 23; 5 Ind. Dec, 
(N. s.) 468, i 
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seem to us to have any application to the 
present case. In all those cases, the question 
was, where the original decree lays down 
a certain period of time for the perform- 
ance of certain conditions and that time 
has expired whether by reason of the mere 
fact that there has been an appeal and 
the Appellate Court has confirmed the 
decree of the lower Court without extend: 
ing the time fixed by the first Court for 
the performance of the condition, the time 
laid down by the first Court is to be 
imported into the decree of the Appellate 
Court. All that those decisions lay down 
is that in such cases, the time fixed by the 
first Court could not be made part of the 
desree of the Appellate Court without the 
Appellate Court having expressly made it 
so. We have no hesitation in accepting 
thas proposition, but in this case the decree- 
holder has not to perform any ast for 
which any period of time was fixed by 
the first Court, and, therefore, if is difficult 
to say how the principle underlying the 
decisions relied on by Mr. T. Rangachariar 
can apply to the present case. It was oon- 
tended that here also there was six months’ 
time given for the payment of money by 
the mortgagor as a condition precedent and 
the properties sould not be sold before 
,this time expired. Hence ib is argued 
that the right to apply under Article 18] 
of the Limitation Aot must be taken to 
arise after the expiration of the six 
months, But this overlooks the fact that 
an appeal had been preferred from the 
decree of the first Court, Althongh the 
Appellate Court confirmed the decree of 
the first Court ultimately the right to 
apply for a final decree must, in our opinion, 
be taken to acorne from the date of the 
appellate decree, which is the binding decree 
in the matter. 

We reverse the judgment of the Sub. 
ordinate Judge; the petition will be re- 
manded to the lower Oourt for disposal 
according to law. Costs will abide the 
result. 


M., C. P, 
Appeal allowed, 
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COURT OF THE FINANCIAL COMMIS- 
SIONER, BURMA. . 
Stamp Rergrence No. 11 or 1918. 
June 4, 1915. 
Present: —Mr. Thompson, F., O. 
Inre MAWCHI MINES, LIMITED— APPLIGANT, 

Stamp Act (II of 1889), s. 3 (c)— Instrument erecut- 
ed outside British India not relating to any property 
situate in British India, whether chargeable with stamp 
duty. 

An instrument executed outside British India 
and not relating to any property situate or to any 
matter or thing done or to be done in British India is 
not chargeable with stamp duty under the Stamp 
Act, 


Reference under section 58 (2) of the 
' Stamp Act made by the Collector of Ran- 
goon as to whether two documents, a deed 
_ of assignment and a deed of mortgage of 


certain property belonging to the Mawohi 


Mines, Limited, and situated in the Karenni 
State of Bawlake, executed in England were 
liable to be charged with stamp duty. 
> My. Okeden, for the Applicant. 

ORDER.—The instruments under refer- 
ence were not executed in British India, 
and do not relate to any property situate 
or to any matter or thing done or to be 
‘done in British India. The documents are 
not, therefore, chargeable with stamp duty 
under the Indian Stamp Act, 1899. 

Answered in the negative. 





PATNA HIGH COURT. 
Miscervanecus Civin ArreaL No. 296 or 1917, 
Ostober 23, 1918, 

Present:—Sir Dawson Miller, KT., 
Chief Justice, and Mr. Justice Mullick. 
BRIJ NATH SAHAI SINGH AND OTHERS 
om APPELLANTS 
VETSUS 
HARI CHARAN RAY AND oTHERs— 
RESPONDERS. 

Limitation Act (IX of 1908), Sch. I, Art. 182— Step- 
in-aid of execution—Defence of apzeal preferred by 
judgment-debtor, whether step-in-aid of execution 

Defending an appeal preferred by the judgment- 
debtor in an execution proceeding is not a step-in-aid 
of execution within the meaning of Article 182, 
Schedule I of the Limitation Act. [p. 187, col. 2.] 


Appeal from a decision of the District 
Judge, Shahabad, 
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Mr. Sundar Lal, for the Appellants. 
Mr. L., N. Singh, for the Respondents, 
JUDGMENT. 
e MiLLErR, O. J.—In my opinion this appeal 
should be dismissed. This is a second 
appeal from a judgment of the District 
Judge of Shahabad refusing to reverses a 
judgment of the Court below, which dis- 
missed a petition for execution on the ground 
that if was time-barred. Another objestion 
was taken, but with that we are not now 
concerned. The question is a very short 
one. Itappears that in the year 1206 the 
appellant obtained a decree. Between that 
time and 1912 he appears to have made 
three separate attempts to execute his decree, 
Each of these attempts proved in- 
fructuous. Then on the 12th April 1912 
a fresh petition for execution was fied. 
That, for reasons which do not concern us, 
was dismissed. On appeal to the District 
Judge on the 5th July 19:3 the appeal was 
allowed and the petition for exeantion 
granted. From that time until the 20th July 
1916, which was more than three years, 
the appellant took no steps to try and ob- 
tain execution. From the order of the Dis. 
trict Judge, dated the 5th July 1913, the 
judgment-debtor appealed to the High Court 
at Caloutta and on the 20th April 1915 the 
High Court at Calcutta dismissed the appeal. 


-Then on the 20th July in the following 


year an application was made by the pre- 
sent appellant, which has been called an 
application to continue the previous petition 
for execution, that is to say, the petition 
which was filed on the 12th April 1912. 
No doubt the reason why the petition has 
been so described and why probably it was 
set ont in that form was because it was 
more than three years since the appellant 
had obtained his decree before the District 
Judge in July 1913 and he had taken no 
steps-in-aid of his execution since then, 
except that he bad defended an appeal to 
the High Court at Calcutta, That obviously 
was not a step-in-aid of execution, because 
the ‘appeal by the judgment-debtor to the 
High Court at Calcutta was no bar to the 
execution or to the carrying out of the 
decree which the appellant already had 
from the District Judge. That application, 
whether it is called an application to con- 
tinue the previous petition or whether it is 
galled a petition for the exeontion of the 
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decree, was dismissed for default. Then 
the present petition was brought for exe- 
cution on the lst February 1917, and both 
the lower Appellate Court and the Court 
of first instance who tried these proceedings 
have some to the conelusion that the peti- 
tion is time-barred. It reems to me that 
that desision is one which cannot be im- 
peashed. The Article in the Limitation Act 
which in my opinion clearly relates to a 
petition of this sort is Article 182, and the 
period of limitation prescribed by that 
Artiola is three years from the date of 
applying in accordance with law to the 
proper Court for exeention or of taking 
some atep-in-aid of execution of the decree 
or order, It is quite clear to my mind 
that the last step which was taken in 
execution in accordance with law was not 
later than the 5th July 1913 and as the 
present petition was not filed until the 
Ist February 1917, it seems to me that 
it is quite clear that that petition is 
out of time and ought to be dismissed. 

It was contended in the first place that 
the petition of February 1917 was within 3 
years of that filed on the 20th July 1916 
and was, therefore, in time. But the earlier 
petition which was dismissed for default 
was itself time-barred and being ont of 
time, cannot constitute a fresh starting point 
within three years of which another peti- 
tion can be lodged. To hold otherwise 
would be to defeat the whole object of the 
Limitation Act. 

- Jt was also contended on behalf of the 
appellant that- Article 182 does not apply 
to the case at all, althongh it cannot be 
denied that this isa petition fur execution, 
but it is contended nevertheless that 
Article 181 applies, which provides for 
applications for which no period of limi- 
tation is provided elsewhere in this Schedule 
or by section 48 of the Code of Civil 
I cannot accept this view. It 
is quite clear to my mind that Article 182 


=~ ig the proper Article toapply to a petition 


of this sort. But even if Article 18! applies, 


_it is very difficult to see how it can assist 


the appellant in any way, hecause there the 
time begins to run when the right to apply 
accrues. That part of the Article the 
learned Vakil for the appellant has not 
dealt with, but it seems to me that the 
right to apply is existing all along and 
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that only shows that Article 181 was 
clearly not meant to cover the case of a 
petition for execution such as that provided 
for in Article 182. 

16 has not been suggested when the right 
to apply accrued or before what time it 
was impossible to make this application: 
It is not necessary for me to say mors 
than this that the Article which is clearly 
applisable to the present case is Article 
182. That being so and it being . quite 
clear that..three years bad elapsed since 
the last step taken by the appellant in 
aid of the execution, it follows that this 
application is time-barred and that this 
appeal ought to be dismissed with costs. 


Mo tuick, J.—I agree. 
Appeal dismissed. 
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NAGPUR JUDICIAL COMMISSIONERS 
COURT, 
Seconp Crvin Appear No, 583 or 1917. 
July 8, 1918. 
Present:—Sir Henry Drake-Brockman, 
Kr., J. O. 
PANDU AND otTsers—D srenpaNnts 
sanan APPELLANTS 
VETSUS 


SITAL PRASAD—Puatwriyr—ReseonDENT, 

Civil Procedure Code (Act V of 1908), O. II, r. 2, 
O. XXI,r. 34—Transfer of Property Act (IV of 1882), 
s. 52— Specific performance of agreement to lease, decree 
for—Possession, subsequent, suit for, maintainability of 
—Abandonment of -cluim-—Cause of action— Lease 
granted to third person after decree, validity of—Lis 
pendens, doctrine of, applicability of—C. P. 
Tenancy Act (XI of 1898), ss. 85 (4), 45 (2)— 
Surrender of tenancy—Non-cultivation of land—Lease 
of sir land—Sanction of Revenue Officer, failure to 
obtain, effect of. 

The relief for possession isnot a part of the 
claim which a plaintiff suing for the specific perfor- 
mance of an agreement to lease is entitled to make 
in respect of the breach of the defendant's agree- 
ment to demise the land.[p. 189, col. 2; p. 190, col. 1.] 

Therefore, where a plaintiff obtained a decree 
forthe specific performance of an agreement to 
lease and after the execution of the lease by the 
defendant brought a suit for possession of the land 
demised: 

Held, that the suit for possession was not barred 
by tho provisions of Order IT, rule 2 of the Civil 
Procedure Code. [p. 190, col. 2.) 
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Action taken by the Court under Order XXI, rulo 
84 of the Oivil Procedure Code in execution of a 
decree for specific performance of a contract of 
lease is a proceeding in the suit itself. [p. 190, col. 2.] 

Therefore, a transfer of the property in dispute 
by the judgment-debtor effected after the passing 
of the decree but before action is taken under Order 
XXI, rule 84o0f the Civil Procedure Code, would be 
affected by the doctrine of lis pendens. [p. 19}, col. 1.] 

The provisions as to implied surrender embodied 
in section 85 (4) of the Central Provinces Tenancy 
Act do not apply to a case where the non-cultivation 
of land and non-payment of rent are not voluntary 
but are due to obstruction which is the outcome of the 
landlord’simproper behaviour. [p. 19., cols. 1 & 2.] 

Section 45 of the Central Provinces Tenancy Act 
requiring the sanction of a Revenue Officer fora 
lease of sir land has no application to an agricultural 
lease. [p. 191, col, 2.] 


Appeal from the decree passed by the 
Additional District Judge, Wardha, dated 
the 28th September 1917, in Civil Appeal 
No. 180 of 1917. 


Mr. Atmaram Bhagwant, for the Appellants. 

Mr. Balwantrao Fendharkar, for the Re- 
spondent. 

JUDGMENT.—The suit out of which 
this second appeal arises was brought to 
obtain possession of sir field No. 38/1 in 
Mauza Manikwara, the previous history of 
which may be briefly stated. 

On the 16th January 1911 Narain and 
Withoba, the Malguzars of Manikwara, agreed 
in writting (Exhibit P-6) to let their sir 
lands to Sital Prasad for 99 years,» On 
the 29th August 1911, Sital Prasad brought 
Suit No, 14 of 1911 in the District Court 
against the Malguzars to obtain specific per- 
formance of their agreement and on the 
13th February 1913 obtained the desired 
decres which did not, however, fix the time 
within which the necessary lease should be 
executed, The relief slaimed did not include 
possession of the fields. On the 23rd June 
1913, Sital Prasad applied for execution 
complaining that the Malguzars had not 
executed the lease and praying that action 
might be taken under rule 34, Order XXI, 
First Schedule to the Civil Procedure Code. 
This application was eventually dismissed, 
with undue haste as it appears to me, 
on the Ist November following, on the 
ground that the draft put in by Sital 
Prasad did no& show the date for whish 
the term of the lease was to run and 


the omission had not bsen supplied. On’ 


that ocaasion Sital Prasad was represented 
merely by an. agent, who might reasonably 
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have been given time to consult his master 
on the important question thug raised. 

A fresh application was preferred on 
the 24th April 1914 and onthe 29th August 
following Narain executed the lease, which 
had been drawn up in accordance with 
the decree-holder’s final draft. The Court 
executed on behalf of Withoba in his 
absence on the same day. Registration was 
eventually effected on the 24th June 1915 
after both the lessors had denied execution. 
On the Ist July following Sital Prasad 
went to take possession of field No. 38/1, 
but was obstructed by the defendants who 
set up a perpetual lease of that field given 
them by Narainand Withoba on the 22nd 
February 1913, 

A number of pleas were raised in answer 
to the olaim, but all have been desided 
against the defendants who have been 
directed to put the plaintiff in possession. 
Several are repeated in this Court and 
will now be dealt with serzatem. 

The first point is that in the suit of 
1911 the plaintif should have ineluded 
his claim for possession and is, therefore, de- 
barred by rule 2 (2), Order II, First Schedule 
to the Civil Procedure Code, from obtaining 
that relief. Narayana Kavirayan v, Kanda- 
samt Goundqn (1) is relied upon for the 
appellants. In that case the suit for 
possession was brought against the person 
who had executed a sale-deed in acsordance 
with the decree passed: in the suit for 
specific performance of an agreement to 
convey. It was he'd that the right to 
possession arose coincidently with the right 
to the execution of a. conveyance and that 
section 43 in the Civil Procedure Oode, 
1822, debarred the plaintiff from bringing 
the later suit for possession. This view was 
disapproved in Krishnammal Manandiar y, 
Sundararaja Atyar (2), where it was held that 
the right to possession acerues on the execu. 
tion of the deed of conveyance. The later 
Madras decision followed Nathu v. Budhu 
(3), where the conveyance was held to 
give rise to a new and distinct cause of action, | - 


the cause of asion for the suit for 
spesifio performance being merely the 
breach of the contract of sale. The view 


(1) 22 M. 24; § M L. J. 147; 8 Ind. Dec. (x. s,) 18 
(2) 22 Ind. Oas. $123,393 M. 698; J5 3M, L. T, 103° 

(1914) M. W., N. 209; 1 L. W. 147. i 
(3) 18 B. 537; 9 Iud, Dee. (N. 8.) 867. 
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taken by this Court in Sheodin v. Godhi 
Baz (4) is in accordance with. the balanse of 
authority in the other Oourts mentioned. 
The appellants seek to distinguish the last 
mentioned case on the ground that specific 
performance was obtained on foot of an 
award made 
Board, not on the strength of a private 
agreement hetween the parties, The ratio 
decidendi, however, applies equally to the 
ease of an arbitration award and to that 
of a private contract, and the learned 
Additional Judicial Commissioner expressly 
preferred the Bombay view to that taken in 
the earlier Madras case. I am referred 
by the appellants to the following remarks 
made by Batten, Additional Judicial 
Commissioner, in Thakur Rewasingh v, 

Hardayal (5):— ` 
“Can the agreement to execute a sale- 
deed and the agreement to put plaintiff 
in possession be regarded as separate parts 
of the sontractP I think not; for the 
agreement to put the vendee in possession, 
though mentioned as a separate agreement, 


“15 not really a separate agreement, but is 


ancillary to the agreement to execute a 
sale-deed, and the exesutant of the sale- 
deed would be bound to put the vendee 
in possession without any separate contract 
to that effect. This part of the contract 
is bound up in the other part, and the 
separate mention of if is a superfluity.” 


In that case the contract, as stated in 
the plaint, was both to execute a sale- 
deed and to put the plaintiff in possession, 
and the question was whether in view 
of section 17, Specific Relief Act, the 
Court could direct execution of the sale- 
deed without also ordering delivery of 
possession, The answer given was in the 
affirmative, But it does not seem to me to 
furnish any authority for holding that the 
relief for possession is part of the claim which 
the plaintiff is entitled tv make in respect of 
the breash of the defendants’ contrast to 
sonvey. I may also refer to Abdul Majid v, 
Boida Nath Dhur (6) as supporting the view 
that the cause of action, where the breach 
of a contract to convey has occurred, is 
different from that where resistance is 


4 N. L. R. 14, 
R N. L. R. 160 at p. 161, 
6 0. W. N, 314, 
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offered to the transferee when he endeayours 
to take possession of the property conveyed 
to him, For these reasons I hold that 
rule 2 (2) of Order 11 aforesaid does not 
operate as a bar to the respondent’s claim 
for possession. 

It is next contended that the rule of lis 
pendens contained in section 52, Transfer of 
Property Act, has no application. The 
lower Appellate Court, following the decision 
in Mati Lal Pal v. Preo Nath Mitra (7), has 
held that the suit for specific performance 
bronght in 191! must be considered to have 
been still pending when the appellants obtain- 
ed their lease. Against this view it is 
now urged that after the decree for specific 
performance nothing remained bub to 
execute it and that under the present Civil 
Procedure Oode proceedings in execution 
are not proceedings in suits. Judging, 
however, from sub-rule (5), rule 34, Order 
KAT, First Schedule to the Civil Prosedure 
Code, action taken by the Court in execu- 
tion of a decree for specific performance 
of a contrast of sale is clearly a proceed. 
ing inthe suit itself. In Shzvjiram Saheb- 
yam Marwadi v, Waman Narayan Joshi (8) 
Parran, C. J., remarked as follows: — 

‘Now the generai rule of law is that the 
lis pendens, except in administration suits and 
suits for an account and in suits of a similar 
nature in -which the decree is the incep- 
tion of subsequent proceedings, ends with 
the decree.” 

In that ease the lis was instituted on 
foot of a mortgage, the relief claimed being 
sale of the mortgaged property, and the 
purchase said to be affected by the rule 
of lis pendens took place while the mort. 
gagee’s execution proceedings were actually 
pending. Thata mortgage suit is pending 
until a final decree is passed is now well 
settled: see Digamber vy. Ganpat (9). In 
Bhoje Mahadev Parab v, Gangabaz Vithal 
Naik (10) Batchelor, J., appears to have 
sonsidered that the lis sould not be regarded 
as having revived, unless the transfer said 
to be affected by it was made during the 
actual pendency of execution prosesdings. 
If this view were to be aated upon, the 


(7) 3 Ind. Cas. 696; 13 O. W. N. 228; 9 C. Ln J. 96. 
(8; 22 B, 930 at p. 942; 11 Ind. Deo. (N. sa) 1203. 
(9) 33 Ind. Cas 496; 12 N. L. R. 50. 

(10) 21 Ind. Cas. 54; 37 B, 621; 15 Bom, La R. 809, 
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defeated defendant in a suit for specific 
performance might convey to an outsider 
the very day after the decree was passed 
and so render the litigation nugatory; the 
prompter his defiance of the desree the more 
certainly would that result acerne. In the 
present case the transfer to the appellants 
was efiected only 13 days after the decree 
for specific performances, z. e,, in less than 
what may fairly: be regarded asa reason- 
able time for préparation of the necessary 
conveyance and its execution by the defend- 
ants. ‘Under rule 34, Order XXI, First 
Schedule to the Civil Procedure Code, the 
decree-holder cannot move the Court for 
execution of the requisite document until 
the judgment-debtor has 
refused to obey the decree and he has 
then prepared a draft of the document, 
It is not, and conld not be, suggested that 
13 days is a sufficient time for fulfilling 
this requirement, nor was it pleaded in the 
Courts below that the plaintiff was guilty 
of any undue delay in taking out 
execution. In Krishnappa v. Shivappa 
(11) relied on for the appellants, it was 
assumed that inaction on the plaintiff’s 
part might interrupt the operation of 
a is, but on the findings of the Court of 
first appeal inaction on the plaintiff’s part 
was negatived so that the question of 
. lashes appears to have been distinctly rais- 
ed before the stage of second appeal. In 
these circumstances I think that the lês 
may properly be regarded as having been 
still under active prosecution when the appel- 
lants took their lease and that the.rule of lis 
pendens has rightly’ been held to make that 
lease ineffective. 
, The next contention raised is that the 
plaintiff must be deemed to have im- 
pliedly surrendered the field under sestion 
35 (4), Central Provinces Tenancy Act, 
1898, inasmuch as he neither cultivat- 
ed if nor paid rent for two years 
after the date of his agreement. As to 
this I am clearly of opinion that the 
sub-section cited hag no application. The 
plaintiff was not in a position to claim 
possession till the lease in his favour was 
executed by tha Malguzars on the 29th 
August 1914, and his attempt to obtain 
possession on the Ist July 1915 was 
frustrated by the appellants. The case 
(11) 31 B. 398; 9 “Bom. L. B, 530. 
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is not one of voluntary inaction on the 
part of the tenant such as the sub-section 
contemplates, but one of obstruction which 
was the outcome of the landlord's improper 
behavionr, 

The fourth ground of appeal is not pressed, 
and the fifth raises for the first time a question 
of fact which cannot be entertained at the 
present stage. 

The last point that calls for noties ig 
also a new one, namely, that the land 
being sir, the lease to the plaintiff required 
the sanction of a Revenue Officer under 
section 45 of the Tenancy Act. If this 
plea bad been taken in either of the 
Courts below, it would have been open to the 
plaintiff to show what already appears 
prima facie to be the case, that the 
lease is an agricultural one, so that 
section 45 has no application: see Bhagirth¢ 
Bat y. Anyagi Kunbi (12). This sontention, 
too, must be overruled. 

The result is that the appeal fails and is 
dismissed with costs. Inthe Courts below 
costs will be paid as already ordered. 


Appeal dismissed. 
(12) 3 N. L. R. 159. 


MADRAS HIGH COURT. 
Srcoxp Civin APPBAL No. 462 or 1917, 
January 8, 1915. 
Present:—Mr. Justice Bakewell 
and Mr. Justice Phillips, 
LACHAKKAMMAL —Puaintirr— 
APPELLANT 
versus 


SOKKAYYA NAICK AND otuers— 


DEFENDANTS— RESPONDENTS, 

Limitation Act (IX of 1908), Sch. I, Arts. 76, 182— 
Mortgage-deed—-Stipulation for payment by instalments 
— Penal clause for recovery of full amount at enhanced 
interest on default in payment of instalment whenever 
mortgagee required, construction of— Waiver- Suit to 
enforce mortgage—Limitation —Interest, enhanced, liabi- 
lity for. 

Defendant executed a mortgage-deed in favour of 
plaintiff stipulating to repay the amount advanced 
thereunder by monthly instalments, There was 
a penal clause binding the mortgagor to pay the 
full amount at an enhanced rate of interest on hig 
failure to pay the first instalment whenever the 
mortgages required. After the second instalment 
became due, the plaintiff enforced the penal clause 
and sued forthe whole amount with enhanced in. 
terest: 
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Held, (1) that the suit was governed by Article 
182 and not by Article 75 of the Limitation Act; 

(2) that as the plaintiff failed to exercise the 
option to enforce the penal clause, the contract for 
instalments subsisted: 

(3) that plaintiff was not ontitled to claim enhanced 
interest, 


Second appeal 
the Court of the 


against the decree of 
Temporory Subordinate 


Judge, Ramnad, at Madura, in Appeal 
Suit No. 69 of 1916, preferred against 
the decree of the Court of the District 


Munsif, Satur, in Original Suit No, 618 of 
1913. 


Mr. Ramachandra Iyer, for the Appel- 
lant. i 

Mr. A. Srinivasa Iyengar, for the Respond- 
ents. 


JUDGMENT.—The Subordinate Judge is 
mistaken in applying Article 75 of the 
Limitation Act. The document sued on is 
a mortgage and Article 132 applies. It 
has not been shown that the appellant 
availed herself of the penal clause of the 
bond, which gives her an option of requiring 
payment of the wholeamountofthe mort- 
gage money atan enhanced rate of interest 
upon the failure of the respondent to pay the 
first instalment. 

Her case in faot was that the first instal- 

~ ment had been paid. The words in the 
default clause “whenever you require” in 
our opinion give the appellant an option and 
since that option has not been exersised, the 
soutract for payment by instalments sub- 
sists. The case is similar to Narna v., Ammani 
Amma (1). 

The appellant, however, is not entitled to 
the enhanced interest, because she does not 
appear to have made any demand until both 
instalments had become due and the option 
had thereafter expired. 

The case must be remanded to the lower 
Appellate Court for disposal on the question 
of consideration. f 

Costs to abide the result. 


M, ©, P. 
Appeal allowed; 
Case remanded, 


(1) 35 Ind. Cas, 418; 39 M. 981; 4 L. W.77; 20 M. 
L. T. 176; (1916) 2 M. W. N. 126; 31 M. L. J. 865. 
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ÅPPEAL Fxom ORIGINAL ORDER No, 242 or 

1917. 
Ostober 25, 1918. 
Present :—Mr, Justice Roe and Mr, 
Justice Jwala Prasad. 
Fieu or HAR CHAND RAI-ANAND RAM 
AND OTHERS—APPELLANTS 
VETSUS 
Raja RAM BAHADUR SINGH anp 
ANOTAER— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. IX, r. 8, O. 
XIV, 7.3, cl. (8)—Date fiwed for settlement of 
issues, whether date fixed for hearing. 

The date fixed for the settlement of issues isa 
date fixed for the hearing of the suit within the 
meaning of Order IK, rule 8 of the Civil Procedure 
Code. [p. 193, col. L] 

Appeal from a desision of the Sub- 
ordinate. Judge, Bhagalpore. a 

Mr. P. K. Sen; for the Appellants. 

Mr. S. Sinka, for the Respondents, 


JUDGMENT.—This is an appeal against 
an order under Order IX, rule 9, refusing to 
set aside the dismissal of the plaintiffs’ suit. 

The facts of the case briefly are that 
the Ist of March 1917 was fixed for the 
settlement of issues. The plaintiffs- had 
failed to complete the service of sum- 
mons upon either of the two defendants. . 
But in spite of this the second defend- 
ant had appeared, the first defendant 
being still absent. The plaintiff himself 
failed to appear, nor did any agent or 
Vakil appear on his behalf. The suit 
was accordingly dismissed. The reasons 
given for the plaintiffs’ failare to prosecute 
the suit were, firstly, that the case was 
in charge of one Bhagwan Sabai who was 
ill on the day in question, and’ second- 
ly, that the plaintiffs had been -mush up- 
set by the death of a member of their 
firm named Ananta Ram, In addition 
to these two grounds for restoring the 
suit it is urged, firstly, that the ist of 
March having been. fixed for the settle- 
ment of issues only was not a date fixed 
for the hearing within the meaning of 
rule § of Order IK, and, secondly, that 
on the day in question the District Judge 
kaving directed that the Courts should 
olose at 2 p. mw, and the order ocom- 
plained of having been passed at’ 3-30 
py. M., the order was a bad order, 

We may deal briefly with the last’ two 
points taken. The District Court has no 
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jurisdiction to close the Subordinate Judge's 
Court, and it is “nowhere suggested that 


~- owing to the Subordinate Jndge’s failure 


to lose the Court the plaintiff or» his 
agent was oanght unawares. Moreover, 
it appears that so far as the Subordinate 
Judges Court was concerned, no notice of 
the Judge’s order was received before 
3-30 p.m. With regard to the conten- 
tion that the date fixed for the settle- 
ment of issues is not a date fixed for the 
hearing, it is sufficient fo read Order XIV, 
rule 1, clause 5. Itis clear from the use of 
the word ‘hearing’ in that clause that the 
date fixed for the settlement of issues is as 
much a date fixed for the hearing of the suit 
ps any other date fixed. 
Upon the merits of the case we feel 
constrained to accept the Subordinate 
Judge’s findings upon -the facts. It was 
not suggested that Ananta Ram was looking 
after the case; it was the plaintiffs’ case 
that Bhagwan Sahai was in charge of it. 
Ananta Ram’s death, therefore, would not 
have affected Bhagwan Sahai’s 
appear ‘and either ask for an adjournment 
-or prosecute the suit. We find if im- 
possible to differ from the finding of 
the learned Subordinate Judge that Bhagwan 


_ Sabai was not prevented by illness from 


taking necessary action in the case, for 
it has been proved to our minds con- 
clasively that Bhagwan Sahai was not 
only not ill on the day in question but 
was actually looking after a sait of the 
plaintiffs in the Batwara Deputy OColles- 
tor’s Court. Upon all the grounds urged 
wə are of opinion that the appeal fails, 
It is dismissed with costs, 
Appeal dismissed. 
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NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
' Frest Orvin Apesar No. 70 or 1917. 
August 15, 1918. 

Present :—Mr. Mittra, A. J. O. 

DILESHWAR RAM BRAHMAN 
— PLAINTIFF— APPELLANT 
versus 
NOHAR SINGH AND ANOTHER—- 


Dsren OANTS— RESPONDENTS, 
Evidence Act (I of 1872), s. 18—Admission of one 
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of several persons jointly interested, whether admis- 
sible against all—-Burden of proof —Hindu Law—Joint 
family—Alienation—Antecedent debt, what is— 
Civil Procedure Code (Act V of 1908), s, 152, O. XLI, 
r. 88-—Appellate Court, power of, to correct accidental 
stips in judgment and decree of lower Court. 

Where several persofis are jointly interested in 
the subject-matter of a suit, the general rule is that 
the admissions of anyone of those persons are 
receivable against himself and his fellows, whether 
they be all jointly suing or sued, provided the 
admissions relate to the subject-matter in dispute 
and were made by the declarant in his character of 
a person joiutly interested with the party against 
whom the eyidence is tendered. [p. 194, col. 2. 

Kowsulliah Sundari Dasi y. Mukta Sundari Dasi, 
11 O. 588; 10 Ind. Jur. 66; 5 Ind. Dec. (x, s.) 1151 and 
Ambar Ali v. Lutfe dli, 41 Ind. Cas, 116; 45 O, 159; 
25 C, L. J. 619; 21 C. W. N. 996, followed. 

Where there is an admission by a party, ho 
must show tbat the admission is untrue in fact. 
[p. 195, col. 1.] 

Chandra Kunwar v. Chandhri Narpat Singh, 29 A. 
184; 4 A. L. J. 102; 11 C. W. N. 324; 6 0. L. J. 115; 17 
M. L. J. 103; 2 M. L. T. 109; 9 Bom. L. R. 267 (P. CO), 
followed. i 

An antecedent debt JAS yg the father or 
manager of a joint Hindu family in charging the 
family property must be an obligation not only 
anfecedently incurred, but incurred wholly apart 
from the ownership of the Joint estate or the security 
afforded or supposed to be available by such joint 
estate, Cp. 195, col, 2,] 

Sahu Ram Chandra v. Bhup Singh, 33 Ind. Cas, 
280; 39 A. 437 atp. 447; 21 C. W. N. 698; 1 P. L. W. 
557; 15 A. L. J. 437; 19 Bom. L. R. 498; 26 O. L.J. 
1; 33 M. L. J. 14; (1917) M. W. N, 439; 22 M. L.T. 
22; 6 L. W. 218; 44 I. A. 126 (P. CO), followed, 

An Appellate Court has, under Order XLI, rule 88 
of the Civil Procedure Code, power to correct acei- 
dental slips in the judgment and decreo of the 
lower Oourt, although no application has been made 
to dt under section 152 of the Code. [p. 196, col. 1.] 


Appeal from the decree of the Additional 
District Judge, Raipur, in Civil Suit No, 33 
of 1916, dated the 14th July 1917. 

Dr. H. S. Gour, for the Appellant. 

The Hon’ble Sir Bepin Krishna Bose, for 
the Respondents. 

JUDGMENT.—This is an appeal from 
a suit to enforce a mortgage-deed, dated the 
23th Ostober 1912, executed by the de- 
seased Ruprat for himself and for his 
minor uncle Narayansingh. The suit ig 
against Noharsingh, minor son of Ruprai, 
and Narayansingh who has sinse attained 
majority. Out of the consideration of 
Rs. 5,500 secured by the mortgage, 
Rs. 3,500 was for the redemption of a prior 
mortgage dated the llth March 1909 also 
executed by Ruprai in favour of one 
Amritrao for Rs. 2,760, The plaintiff 
slaims to have redeemed this prior mort. 
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portance to 
‘opinion, Narayansingh had just attained 


in the handwriting of Amritrao. The plaint- 
iff has been given a decree: against the 


“four-annas share of Ruprai and the suit 
"has been dismissed as against the shares 
‘ of Narayansingh and Noharsingh, 


the 
lower Court holding that no legal necessity 
has been proved. 

The first point.for decision is whether 
the plaintiff bas proved legal necessity 
for either of the mortgages. Both the 
documents sontain the usual recitals which 
would make out a case for necessity. 
The transactions, however, are so recent 
that littl weight can be attached to 
these recitals. The plaintiff, who is the 
original mortgagee of the deed in snit, 
has not gone into the witness-box to de- 
pose to the representations made to him, 
por is there any evidence that he made 
any enquiries, and was satisfied about the 
necessity for the loan. There is no oral 
evidence of any kind to prove that the 
The prior mortgage, 
it will be noted, was also by Ruprai 
and not by any ancestor of Narayansingh., 
It may be conceded, as argued for the 
appellant, that Ruprai was the manager 
though the lower Court was disposed to 
think otherwise, but this soncession does 
not carry the plaintifi’s case any further, 

Reliance, however, is placed upon cer» 
tain statements made by Narayansingh and 
contained in Exhibits P-2, P-4 and P-6, In 
these statements the plaintifi’s mortgage- 
debt is admitted as an existing debt, 
Narayansingh applied to the Deputy Com. 
missioner under section 45 of the Tenancy 
Act for sanction to transfer sir land without 
reservation of ex proprietary occupancy 
rights. He had to establish that the 
debts could not be met exoept by such 
a transfer. This statement is made by 
Narayansingh as representing himself and 
the minor Noharsingh, It is to the following 
effect : 

“We owe Rs. 5,500 to Dilesar (plaintiff) 
under a mortgage-deed and our twelve 
annas of Baharhod is mortgaged for this 
debt.” 

The lower Court has attached no im- 
this statement as, in its 


ee 
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‘gage and prodused the original mortgage- majority; but it is pointed ont that 
deed (Exhibit P-5), which contains an Narayansingh’s age as given in the de- 
endorsement of satisfaction purporting to be position (Exhibit P6) was 22, It. is 


urged that this statement amounts to an 


admission which shifts the burden of proof 
as against both him and the minor Nohar- 
singh. 4 

I agree with the contention of the 
appellant that the statement is relevant 
also against Noharsingh. The following 
statement of the law from Taylor on 
Evidence has been held by Garth, C. J. 
in Kowsuliitah Sundari Dasi v. Mukta 
Sundari Dasi (1) to be applicable to 
India under section 18 ‘of the Evidence Aat: 

“When several persons are ‘jointly in- 
terested in the subject-matter of the suit, 
the general rule is that the admissions 
of any one of those persons are receiv- 
able against himself and fellows, whether 
they be all jointly suing or sued, pro- 
vided the admission relates to the sub- 


ject-matter in dispute and be made by- 


the declarant in his character of a 
person jointly interested with the party 
against whom the evidence is tendered.” 


To the same effect is the recent judg-° 


ment of Mookerjee, J. in Ambar Ald v. 
Lutfe Ali (2), where other authorities have 
been collected. 

It is urged that the statement of 
Narayansingh amounts also to an ad- 
mission on the part of Noharsingh under 
section 1A of the Evidence Act, and this 
admission has the effect of shifting the burden 
of proof.on both of them. In support of 
this the appellant sites the Privy Council 
case of Ohandra Kunwar v. Chaudhri Narpat 
Singh (3). The case in the Privy Council 
was concerned with the admission of a 
party himself and it was also upon a 
a question of fast regarding his adop- 
tion. Although I have held that the state- 
ment of Narayansingh ia receivable in 
evidence against Noharsingb, it is only 
an admission by .construction of law. I 
doubt whether such a constructive ad- 
mission has the effect of shifting the 
burden of proof as against Noharsingh. 


D 11 C. 588; 10 Ind. Jur, 66; 5 Ind. Dec. (N. 8.) 
116 


3} 41 Ind. Cas. 116; 45 0, 159; 25 O, L, J. 619; 21 
C. W. N. 996. 

(3) 29 A. 184; 4 A. L. J.102; 110. W. N. 321; 50, 
L, J. 115; 17 M. L. J. 103; 2:]M. U. T. 109; 9, Bom. L, 
R, 267 (P. 0.) 
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Privy Council Jaid down that 


- where there is an admission by a party, 
“he has to show that the admission was 


untrue in fact (‘vide page 195* of the 
report). Their Lordships quote the following 
passage from the judgment of Baron Parke: 
What a party himself admits tn be 
true may reasonably be presumed to be so,” 
The statement above referred to (Hx- 
hibit P-6) makes no allegation regarding 
the purpose for which the loan was 
taken from the plaintiff. It merely states 
the existence of a debt. Its binding character 
is only to be inferréd, According to the 
view hitherto taken by the Court in such 
cases, if is binding to the extent of 
Ruprai’s share in the family property. 
The mortgage is one by sonditional sale 
in which there is no personal covenant 
tə pay. Ib is nob likely that Narayan- 
singh woald kuow whether- he could re- 


pudiate Ruprai’s mortgages until he went- 


to a lawyer, so faras his share was oon- 
cerned, The allegation, so far as it relates to 
the existence of the debt, is not disputed now. 
The plaintiff was no party to those proseedings 
and there was no occasion for making a state- 
ment as to whether the debt was binding 


. on Ruprai’s share alone or on the whole 


~~ 


family property. The utmost.that can be 
contended is that Narayansingh atthe time 
probably believed that the. mortgage was 
binding. This is a mixed question of 
law and fact regarding which Narayan- 
singh’s belief may be well-founded or ill- 
founded. The plaintiff is now seeking to 
draw some far-fetched inferences from that 
admission. The Privy Council cass, in my 
opinion, ia no authority for drawing such 
inferences from the statement contained in 
Exhibit-P-6. The same observation applies to 
Exhibits P-2,and P-4. I hold that the 
burden of proof is not shifted by these state- 
ments. 

On the whole I agree with the lower Court 
that legal necessity for either of the mort- 
gages has not been proved. This disposes 
ofthe case so far as Narayansingh is oon- 
cerned and also the ease against Noharsingh, 
except as regards the item of Rs. 3,500. 

- As against Noharsingh it is argaed that 
there wasan antecendent debt of the father 
which the mortgagee had paid off. To 


prove the endorsement of Amritrao on the back 


*Page of 29 A.-—Ed. 
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of his mortgage the plaintiff called one witness 
P. W. No. 7. The witness says :— 

“The endorsement on the back of Exhibit 
P-5 appears to bein Amritran’s handwriting. 
I sannot say for certain if the handwrit- 
ing is Amritrao’s. I have sume doubts, I 
cannot say it is a forgery.” < 

This was all said in exdmination-in-chief, 
I agree with the lower Court that the evi- 
dence of this witness is insufficient to prove 
the endorsement. There is no other witness 
on the point. 

It is, however, rightly pointed ont that 
the plaintiff has produced the original mort- 
gage-deed from Amritrao. Some presump- 
tion, no doubt, arises from this fact, but it is 
still impossible to hold on this presumption 
that the plaintiff had paid Rs. 3,500 to Amrit- 
rao, and without a finding regarding the 
amount paid by the plaintiff it is impossible 
to give adecres. I am asked to give the 
plaintiff a further opportunity of proving the 
endorsement, 7 

This Iam not prepared to do, espacially 
as no application to this effect was made to 
the lower Court after the examination of P, 
W. No. 7 or at any later stage, 

In Sahu Ram Chandra v. Bhup Singh 
(4) Lord Shaw lays down what sort of 
antecedent debt will justify the father in 
charging the family property. His Lordship 


ays: . 
“Tt must be an obligation nob only ante- 
cadently incurred, but incurred wholly apart 
from the ownership of the joint estate or 
the security afforded or supposed to be avail. 
able by such joint estate.” 

The father’s power in the absence of 
necessity to deal with the joint family pro- 
perty is treated inthe judgment as an excep- 
tion to the general principle of Hindu Law, 

The judgment then proceeds: 

“The exception being allowed, as in the 
state of the authorities it must be, it appears 
to their Lordships to apply, and to apply 
to the ease where the father’s debts have 
been incurred irrespective of the credit 
obtainable from immoveable assets which do 
not personally belong to him but are joint 
family property. In their view of the rights 


(4) 39 Ind, Cas. 280; 39 A. 437 at p. 447: 21 0, W, 
N. 698; 1 P. L. W. 557; 15 A. L. J. 487; 19 Bom. La 
R. 49%: 26 O. L J. 1; 33 M, L.J, 14; (1917) M, W. 
N. 439; 22 M. L. T, 22% 6 L. W.218; 441, A, 126 
(P. 0). 
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of a father and his oreditors, if the principle 
were extended further, then the exception 
would be made so wide asin effect to extin- 
guish the sound aud wholesome principle 
itself, vs, that no manager, guardian, or 
trustee can be entitled for his own puroses to 
dispose of the estate which is under his 
charge. In short, it may be said that 
the rule of this part of the Mitaksbara 
Law is that the joint family estate is in 
this position: under his management he 
can neither obtain money for his own 
purpotes for it nor can he obtain money 
for his own purposes upon if. To per- 
mit him to do so would enable him to 
sacrifice those rights which he was bound 
to conserve. This would be equivalent 
to sanctioning a plain and, it might be, 
a deliberate breach of trust. The Mitakshara 
Law does not warrant or legalize any 
such transaction. 

“The limits of the. principle of the ex- 
ception have been thus set forth, because 
in their Lordships’ opinion they form a 
guide to the settlement of the conflict 
of authority in India on the subject of 
antecedent debt.” - 

The previous debt, having been secured 
upon the oredit of the joinf immoveable 
property, was not such an antecedent debt 
for which Ruprai sould have sharged his 
scn’s share in-the joint family property. 

The decree of the lower Court has 
awarded the plaintiff the mortgagor’s share 
in the mortgaged property. There is no 
appeal from this decree by the defendants. 

There appears to be an accidental slip 
in the judgment and decree which re- 
quires correction. Althongk no applicaticn 
has been made to me under section 152 
of the Civil Prosedure Code, I have the 
power to correct the decree, espesially in 
view of the new section, Order XLI, rule 
33. Ruprai’s share in the family pro- 
perty was fourannas. The lower Court 
says that the mortgage is binding on 
the defendants in respect of Ruprai'’s four 
annas. lt then proceeds to add that the 
plaintiff is entitled to foreclose Ruprai’s 
four-annas share of the village. The 
family, however, owned only twelve annas 
in the village, as correctly pointed out 
in an earlier part of the judgment. The 
plaintiff ie, therefore, entitled to foreclose 
one-fourth of twelve annas, that is, three 
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annas ofthe village, This was a mistake- 


due to inadvertence, and the decree will, * 


therefore, have to be modified by showing 
three annas share of Monza Babarhod as 
the property to be foreclosed under the 
detree. - 

The appeal fails and 
costs. 


is dismissed with 


Appeal dismissed. 


MADRAS HIGH COURT. 
Cryin Appsat No. 463 or 1917, 
s August 16, 1918. 

Present :— Sir John Wallis, Kr., Chief 
Justice and Mr, Justice Seshagiri Aiyar. 
SINGA RAJA AND OTRERS— DEFENDANTS 

— APPELLANTS 7 
versus 
PETHU RAJA AND OTBERS— PLAINTIFF AND 
DEFENDANTS-—- RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O. XXI, 7.2, 
O. XXXIV, rr. 2, 5—Mortgage decree for sale—Pay- 
ment out of Court of amount of preliminary decree, 
plea of, maintainability of—Certificate wnder Ó. XXI, 
r, 2, production of, effect of. 

Under Order XXXIV, rules 2and 6, Civil Procedure 
Code, a final decree for sale should be passed if the 
amount specified in the preliminary decree has not 
been paid into Court within the time specified. The 
Court will not recognise any plea, atthe time of 
passing the decrece for sale, to the effect that the 
amount has been paid out of Court to the deeree- 
holder. In this respect, the scheme of the Code 
differs from the provisions laid down in section 89 


_ of the Transfer of Property Act. [p. 197, col. 1.] 


Piran Bibi yv. Jitendra Mohan Mookerjee, 40 Ind. 
Cas, 845; 25 C. L. J, 553; 21 C. W. N. 920, followed. 

If, however, between the passing of the preliminary 
decree and the passing of the decree for sale the 
defendant obtains a certificate under the provisions 
of Order XXI, rule 2, Civil Procedure Code, he can 
take advantage of it to reduce the amount for which 
the property isto besold andthe decision will be 
the same as if, atthe time when the decree for sale 
was being made, ho came forward and paid the 
amount into Court. {p. 197, col. 2.] i 

Jogendra Prasad Narain Singh v. Gouri Sankar 
Prasad Sahu, 40 Ind. Cas, 188; 2 P. L. J. 533; Z P. L. 
W. 06, explained. 


Appeel against the decree of the Court 
of tbe Temporary Subordinate Judge, 
Ramnad, at Madura, in Original Suit No. 
59 of 1916. 

Mr. T. M. 


Ramaswami Ajar, for the 
Appellants. | 
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Mr, A. 
Reavendants. 

JUDGMENT. —This is an appeal from 
the decree for sale in a mortgage suit 
passed by „the Subordinate Judge of 
Ramnad. The plaintiff obtained a prelimi- 
nary decree on the 27th September 1916 
and the appellant, the 3rd defendant, 


4 


. Viswanatha Aiyar, for the 


‘complains that the Sabordinate Judge, st 
the time of passing the decree for sale, 


refused to inquire into and recognise an 


* -alleged settlement of the decree out of 


Court on the 13th February 1917. The 
application for the decree for sale was 


‘made on the 25th June 1917 and, therefore, 


even if the procedure in Order KAT, 
ule 2, Civil. Procedure Code, were appli- 
sable, the defendant was out of time and 


was too late to have the adjustment 
recorded. However, we think that the 
appeal fails on a larger basis. The scheme 


of the Code appears to us to be that, if 
the amount made payable in the prelimi- 
nary decree is not paid into Court within 
the time limited, then the decree for sale 
is to be made. . In this respest the pro- 
visions of Order XXXIV differ from 
section &9 of the Transfer 
“Act, whioh provided for payment to the 
plaintiff or into Court. Order XXXIV, rule 
2,--clause (c), and rule 5, Civil Prosedure 
Code, provide that, heii on or before 


Court the amount declared due as afore- 
said, together with sueh subsequent costs 
as are mentioned in rule 10,’ the Court 
is to pass a decree ordering the plaintiff 
to deliver up the documents and to re- 
transfer the mortgaged property and, if 
necessary, to put the defendant in posses- 
sion. But sub-rule 2 says, where such 
to say, 
where such payment is not made into 
Oourt, the Court shall pass a desree order- 
ing*> the sale of the mortgaged property 
or a sufficient part thereof. Forms of 
mortgage decress are given in Appendix 
D and Forms 7 and 8 are drawn up in 
the same way. Form No. 7 says that if 
the defendants pay into Court the sum 
declared due on account of prinsipal, 
interest and costs, the plaintiff ia to deliver 


up the documents, eto, and clause (3) 
is. that if the defendant pays the said 
sum as aforesaid (that is, into Qourt) 
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the mortgagor may apply, eto., Therefore 
we are of opinion that the sckeme of the 
Code, so far as mortgage decrees are 
concerned, is that if the amount due under 
the preliminary decree has not been paid 
before the appointed day,a decree for sale 
is to be made and the machinery for sale 
is to be set in motion, This decision is 
in accordance with the decision of the 
Oaloutta High Court in Pran Bibi v, 
Jitendra Mohan Mookerjee (1). It may be 
that if between the passing of the pre- 
liminary decree and the passing of the 
decree for sale the defendant obtains a 
certificate under the provisions of Order 
XXI, rule 2, he can take advantage of 
that to reduce the amount: for which the 
property is to bə sold, and the decision 
will be the same as if at the time when 
being made he 
same forward and paid that amount into 
Court. We do not think that the decision 
in Jogendra Prasad Narain Singh v. Gouri 
Sankar Prasad Sahu (2) amounts to more 
than this. 

The provisions of the Code are im- 
perative that, if the money is not paid iato 
Court within the time limited, then -there 
is to be a dearee for sale. Those pro- 
visions were advisedly inserted in modi- 
fication cf the corresponding provisions of 
section 89 of. the: Transfer of Property 
Act and we are bound to give effect to 


them. On this ground the appeal fails 
and must be dismissed with costs, 
M. €. P. 
ao 


Appeal dismissed, 
GQ) 40 Ind. Cas. 845; 25 0. L. J, 5838; 21 C. W.N. 


920 
(2) 40 Ina. Cas, 138; 2-P, L., J. 533; 2 P, L, °W. 66, 





PATNA HIGH GOURT. . 
Cıvıc Revision No. 305 or 1917. 
Ostober 23, 1918, i 
Present: — Mr. Justice Roe and Mr. Justice 
Jwala Prasad. 
MAHENDRA RAM AND ANOTHER 
—— PETITIONERS 
VETSUS 


SINGI LAL AND OTHERS-—OPPOSITE PARTY. ` 
Civil Procedure Code (Act V of 1908), O. IKII, +. 1, 
applicability of — Withdrawal of suit——Sufficient ground, 


/ 
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EYUNNI RAGHAVACHARYOLU V. EPURI GOVINDASARI, 


Under Order XXIIT, rule I of the Civil Procedure 
Code, a suit can only be withdrawn with permission 
to bring a fresh suit when the Court is satisfied that 
the suit must fail for reason of some formal defect 
or that there are other sufficient grounds for allowing 
the plaintiff to bring a fresh suit. The sufficient 
grounds contemplated in the second clause of the 
rule must be grounds closely analogous to the 
grounds given in the first clause. 

The provisions of Order XXII, rule -1 of the 
Ciyil Procedure Code, must he strictly applied. 


Civil revision from an ‘order of the 
Maunsif, Siwan (Saran) | 

Mr. Rajendra Prasad, for the Petitioners. 

Messrs, Chandra Sekhar Banerjee and 
Sambusaran, for the Opposite Party. 


JODGMENT.—Phe order against which 
this application is made, purports to bave been 
made under Order XXIII, rule 1. The facts 
upon which it was passed do not appear in the 
‘ petitian asking to withdraw the suit, but 
are stated to have been ascertained orally 
from the Pleader in-chargesof the plaintifi’s 


case. They were, firstly, that the plaintiff’s _ 


father had not been made a party to the 
suit; and secondly, that the defendant’s 
brother had not been made a party to 
the suit. In the affidavit filed in support 
of the application it appears that the 
defendant denied that be hasa brother at 
all, and it is argued by the learned Vakil 
for the applicant that the plaintiff’s father 
had nothing to do with the sontract upon 
which the suit was brought and was not 
a necessary party to the suit at all. We 
wish to draw particulur attention to the 
imperative nature of the role under whioh 
the Munsif purported to act. A cuit 
may only be withdrawn with permission 
to bring a fresh snit when the Court is 
satisfied that the suit must fail for 
reason of some formal defect or that there 
are other sufficient grounds for allowing 
the plaintiff to institute afresh suit. The 
sufficient grounds contemplated inthe second 
clause should be grounds closely analogous 
to the grounds given in the frst slause. 
We feel strongly that the Courts below 
are far tco prone to allow suits to be 
withdrawn when they are more than a 
year old, so that the withdrawal of them 
from the file will improve the look of 
tke file. The Munsif in the cate before us 


-does not appear to have been satisfied 
that the suit must fail. He was merely 
‘7 -yaguely of opinion that tke defect of 


parties might materialiy affest the de- 
cision. This was not a sufficient reason 
for giving the permission asked for. We 
are of opinion that in making tha order 
against which this application has been 
made, the learned Munsif failed to exercise 
the jurisdiction which was vested in him 
by law to make a serions enquiry as ta 
whether the suit must fail for defect of 
parties or not. We, therefore, remand the 
case to him and direct that he devote his 
attention strictly to the wording ‘of the 
rule and that before granting permission 
to bring a fresh suit, he satisfy himself 
that the suit must fail by reason of a 
defect in it, We would draw the atten- 
tion of other Courts to this desision, for 
we are of opinion, as we have already 
stated, that a great deal of laxity pre- 
vails with regard to the manner in which 
these applications to withdraw with 
permission to bring fresh suits are granted. 
Costs will follow the result. The hearing 
fee ‘of this Court is two gold mohurs. 
Case remanded, 
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a MADRAS HIGH COURT. 
Seconp Civit Arrear No. 1700 or 191g, 
April18&, 1918, 

Present: “Sir John Wallis, Kr., Chief J ustica, 
and Mr. Justice Seshagiri Aiyar. 
EYUNNI RAGHAVACHARYULU AND 
OTHERS — PLATNTIFFS Nos. 2, 4, 5 anp 6 anp 
Leesa REPRESENTATIVE OF THR 
Phaintire Nc, 3— APPELLANTS 
VETSUS 
EPURI GOVINDASARI - Deranvant— 


ois RESPONDENT. 

andlord and tenant—Lease, perpetual, by majorit 
of co-sharer landlords, validity of — Suit by minority ta 
set aside lease— Decree, form of. 


7 A leasc of common land granted in perpetuity by 


a majority of the co-sharer landlords is not binding 
on the dissenting minority, except: where there is 
a custom autho'izing such a lease or 2) ina case 
of unavoidable necessity or (3, whero the lease ig 
obviously beneficial to all the sharers. (p 199, col. 2.] 

In such acase the minority can sne to eject the 
lessee, and their remedy is not limited to a suit for 
a partition of their shares. [p. 199, col. 2.) 

Watson & Co, v. Ramchund Dutt, 18 0,10; 17 LA 
110; 5 Sar P. O J. 53K: 9Ind Deo ws) 7(P. Gy, 
Lachmeswar Singh + Manowar Hossein, 19 0. 253; 19 
1. A. 48; 6 Sar. P, C. J. 138; 10 Ind. Deo. (3. 8.) 614; 
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Madan Mohun Shaha v, Rajab dli, 28 C. 223 and 
Dhakhyant Debi v. Mana Rout, Kaka Cas, 686; 19 
C. L. J. 118;19 ©. W, N. 407, distingnished. l 

The proper decree to be passed in such a suit is to 
declare thatthe leaseisnot binding onthe plaintiffs and 
to direct that they should be put in possession for them- 
S and on'behalf of the other co-sharerg.: (p. 200, 
col. 1, 

Second appealagainst the decree of the 
Court ofthe Temporary Subordinate Judge, 
Nellore, in’ Appeal Suit No. 17 of 1915 
(Appeal Suit No. 249 of 1214, District Court, 
Nellore), preferred against the decree of the 
Court of the Additional District Munsif, 
Nellore, in Original Suit No. 55 of 1913 
(Original, Suit No. 756 of 1912, Principal 
District Munsif’s Court, Nellore). 

) FACTS appear from the judgment, 

n Mr. A. Krishnaswami Atyar, for the Ap- 
pellants.—The lower Appellate Court erred 
in holding that, as the majority of the sharers 
granted the lease, if was binding on those 
not parties to it. No custom to that effect 
has been alleged or proved. The position 
is analogous to that of a trustee granting a 
.permanent lease of trust property or of a 
Karnavan granting a permanent lease of 
Tarwad property. Such a lease is prejudi- 
cial to the whole body of landlords. If the 
lease is invalid, it is “competent to’the dis- 
senting minority to eject the lessee. 

Mr, D. A. Govindaraghava Atyar (with him 
Mr. L. Venkataraghava Atyar),for the Respond- 
ents.—The grant_of the lease -was within 
the powers of the majority of the landlords. 
The result of the lease was to convert 
waste lands into ‘cultivable lards. It was 
a prudent act of management. 

In any event plaintiffs sould not have 


sued for possession. Their only remedy was . 


to sue for partition of their shares. . 
JUDGMENT.—The suit is by a few 
sharers of Samudayam or common lands 
for ejectment against the defendant, who has 
obtained a lease of itfrom the other share- 
holders. The lessee is himself a co-sharer 


and the Kurnam of the village. The lease is 


a permanent one. The extent mentioned is 
60 agres, but if has been found by both 
the lower Courts that it comprises ‘nearly 240 
acres. There is a clause in “the lease to 
the effect that the property should be regard- 
ed as somprising only €0 acres although 
the actual measurement may be more or less. 
The District Munsif held that the lease 


was not binding anddecreed joint posses- 
gion to the plaintiffs with the defendant.’ 


id 
' 
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On appeal the Subordinate Judge rightly 
held that the decree for joint possession was 
wrong. His view was that, as the lease was 
given by 8 majority of the share-holders, 
it is binding on the plaintiffs. 

The principal question argued in second 
appeal is whether a majority of oo-sharers 
can validly grant a perpetual lease of com- 
mon property. The Conrts below have found 
that it has not been proved that there isa 
custom authorising the majority to impose 
their will upon the minority. It is now 
settled law thaf, unless for unavoidable 
necessity, a trustee cannot ‘grant a ferma- 
nent lease of trust property. See Palaniappa 
Chetty v. Detvasitkamony Pandara Sannadhi 
(1). It bas also been held that a Karnavan 
of a Malabar Tarwad cannot grant a per- 
manent lease except under exceptional cir- 
cumstances. The same rule applies to the 
managers of Hindu families. At best the 
position of the majority in this case can 
only be regarded as that of managers of 
joint property for themselves and on behalf 
of others, Erima facie, therefore, their 
action in granting a permanent lease is 
ultra vires. The learned Vakil for the re- 
spondent referred to the fact that the lands 
were waste and that it was a prudent act 
of -management to grant a permanent lease. 
Under the Madras Estates Land Act, in ex- 
septional sirsumstances, the landlord for 
the time being is permitted to grant leases 
on favourable conditions, Even such a 
lease is not binding apon the successor. A 
fortiori a lease granted in perpetuity by a 
fraction of the share holders should not be. 
regarded as binding upon the - dissenting 
minority. Mr. Govindaraghava Aiyar argued 
that, even if the lease is beyond the powers 
of the majority, the only remedy open to 
‘the plaintiffs is to sue for a partition of their 
shares. We are unable to agree with this 
Waston & Co. v. Ramchund Dutt 
(2) was strongly relied on. In that case the 
propriety of the lease was not questioned. 
What the Judicial Committee decided was 
that it wasnot open to some of the share- 
holders to claim joint possession with tke 
lessees who were let in by the other co- 

(1) 39 Ind. Cas. 722; 33 M. D, J. 1; 40 M.709 at p. 
421; 21 C. W. N. 729; 15 A. L. J. 485; 1 P L. W, 697, 
19 Bom. L. R. 567; 22 M. L T. 1; (1917) M. WON, 
477 & 507; 26 C. L. J. 153; 6 L. W. 222 (P.O). 

(2,18 C. 10; 17 I. A. 110;6 Sar. P.O J. 536; 9 
Ind. Dec, (x. 8.) 7 (P. O) 
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sharers. Lachmeswar Singh v. Manowar 
Hossein (3) is also to the same effect. In 


Madan Mohun Shaha v. Rajab Ald (4) it was 
held that, a oo-sharer being in possession, 
another co-sharer was not entitled to sue in 
ejectment against him: In 
Debi v. Mana Rout (5) the Courts implied 
an assent on the part of the dissentients 
from the fact of their not objecting to the 
lease for over ten years. These authorities 
do not hold that, where a lease ia found to 
be invalid, the lessee should be maintained 
in his possession leaving it to those object» 
ing to bis lease to sue for partition as their 
only remedy. Inthe present case we are 
unable to agree with the learned Vakil for 
the respondent that it was a prudent act 
of management to grant a perpetual lease 
of such a large extent of property. We 
cannot help feeling that the Kurnam, who 
must have known more or less ‘the real 
extent of the property he had taken on 
lease, took undue advantage of the ignorance 
of the other oo-sharers in obtaining a per- 
manent lease and in getting the clause, we 
have referred to already, inserted in it. 

In our opinion the~proper decree to bə 
passed is to declare that the lease is not 
binding on the plaintiffs and that they 
should be decreed possession for themselves 
and on behalf of the other co sharers. We 
must, therefcre, reverse the decrees of the 
Courts below and grant a decree as above 
indicated. The plaintiffs are entitled to 
their costs against the defendant in this and 
in the lower Appellate Uourt. As they 
were content to have a decree for joint pos- 
session in the firat Court, we make no order 
as to sosts in that Court. 

M, O. P. 

Appeal allewed, 


(3) 190. 253; 19- I. A. 48; 6 Sar. P. C. J. 133; 10 
Ind. Deo. (N. 8.) 614. 
(4) 28 0. 223. 
a 22 Ind. Cas. 666; 19 C. L. J. 118;19 C.W. N, 
407, 
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ALLAHABAD HIGH COURT. 

First Crvit Appgat No. 91 or 1916. 

June 10, 1918. 
Present: —Mr, Justice Piggott and Mr, Justice 
"Walsh, p 
PAHLADI LAL—PLAINTIFF—ÅPPELLANT 
yfrsus 
Musammat LARAITI AND OTHERS— 


DEFENDANTS — RESPONDENTS. 

Registration Act (XVI of 1908), s. 28—Mortgage- 
deed—Property not belonging to mortgagor included in 
decd —Registration in district in which such property 
situate, validity of. 

Where property which is admitted to be in 
existence but which does ‘not belong to the mort- 
gagor is included in a mortgage-deed, the fact that 
the document is registered in the district in which 
that property is situate and that that property is 
the only property -hypothecated within the regis. . 
tration district, is not sufficient, in the absence of ` 
any collusion between the parties or of knowledge 
on. the part ofthe mortgagee, to invalidate the 
registration of the deed. [p. 201, col. 2 | 


First appeal from a decree of the Subordi- 
nate Judge, Buadaun. l 

Messrs. B. E. O’Ounor ard Iqbal Ahmad, for 
the Appellant. l 

The Hon’ble Dr. Te) Bahadur Sapru and Mr, 
Qulzari Lal, for the Respondents. 

JU DGMENT.—We have come to the oon- 
glusion that this appeal ‘must be allowed. 
and the suit sent back for re-trial, The 
suit is brought upon two simple mortgage- 
bonds by the plaintiff against the widow 
of one Bijai Singh. Bijai Singh borrowed 
two sums, one of Rs. 6,000 and the other 
of Rs. 1,000, in the month. of August 1902 
and by two documents, executed respectively 
on the 26th and 27th of August, hypothesated 
in respest of those loans certain property 
set out in the schedule.to the bonds. He 
was in urgent need of money on the 29th 
or 30th of August for the purpose of 
lodging it in Court in respect’ of a decree 
which he had obtained in a pre-emption 
suit. He had been a member of a joint 
Hindu family who had partitioned their 
property by ‘means of an award in the 
year 1896. That award was carried ont 
by a decree in the same year. The father, 
Sher Sirgh, bad died in 1897, By the 
award the property was partitioned between 
his four sons, Bijai Singh, the mortgagor 
in question, Niranjan Singh, his brother 
who is still living, Shib Singh, a brother 
who is dead, and Dirgpal Singh, who ig 
still living and who- was at that time a 


~ 


follow that desision, 
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minor. The property hypothecated by Bijai 
Singh in these two-documents in stbstance 
gonsisted of the property which he was 
awarded under that partition, although it,is 
not clear that it did not inslude some 
other property as well, and also insluded 
23 biswas in a certain Mauza named 
Kachaura which had in fact been awarded in 
the decree to the minor. Dirgpal Singh. 
Prima facie it would, therefore, appear to 
be established, at any rate for the purpose 
of our decision to-day, that Bijai Singh had 
no title to this property and could not 
hypothesate it to the plaintiff. It is this 
which has given.rjse to all the difficulty 
in the case. Tf this property had not been 
included in the bonds,~ the ragistration office 
at Budaun would not have beenthe proper 
place under the Registration Ast for the 
registration of the bonds. If, on the other 
hand, this property was included, then Badaun 
was the proper place for the registration 
of the bonds whioh were in fast register- 
ed at Budaun. The learned Subordmate 
Judge has dismissed the suit on the ground 
that the registration was invalid, purporting 
to follow the decision of the Privy Council 
in Harendra Lal Roy Chowdhurt v. Srimati 
Hari Dasi Debi (1). We say purporting to 
because it is diffisult 
to say what exactly the learned Subordi- 
nate Judge meant to find as a question 
of ‘fact in his judgment, The question which 
we have to deside as a matter of law is 
this, whether, when property is admitted to 
be in existence and has been included in 
a mortgage-deed ‘but is shown not to have 
been the property of the mortgagor, the 
fact that the document has been registered 
in tbe district to which that property belongs 
is sufficient to invalidate the registration 
when that property is the only property 
hypothecated within the registration district. 

A priort no reading section 28 of the Indian 
Registration Act No. XVI of 1908 tbere 
would appear to be mo ground for this 


contention. The section provides that “the 


document shall bs presented for registra- 
tion in the office ofa Sub-Registrar within 
whose sub-district the whole or some por- 
tion of the property to whioh such docu. 


(1) 23 Ind. Cas, 637:41 O. 072; 27 M. L.J. 80; 12 
A. L. J. 774; 16 M. i. T. 6; (1914) M. W. N. 462; 1L. 
W. 1050; 180. W. N. 817; 19 O.L. J. 484; 16 Bom. 
Le R. 400; 4l I, A. 110 (P, Q.), 
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-the parties are colluding for the 
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ment relates_is situate.’ Whether or not 
the mortgagor had a good title to this piece 
of property, does not affect the question 
whether this property is situated in the 
distriet where registration took place and 
whether the document relates to it. It 
would be a strange result if it were the 
law that upon proof that the mortgagee had 
obtained no title to a small portion of pro- 
perty on account of which the place of 
registration was selected, that he should lose 
not only the benefit of his sesurity over 
that small portion but the éntire benefit of 
the hypothesated property, particularly 
when, as might happen in many cases, he 
had been deceived by the mortgagor. This 
is the view which has been taken by a two 
Judge Bench in Calcutta in the oase of Broja 
Gopal v. Abinash Ohandra (2), which is not 
reported in any authorised report but which 
is to be found in 14 Caleutta Weekly 
Notes 532. We think that decision might 
be reported in the authorised reports. The 
Judges refer to a decision of the Privy 
Council many years ago, in which it was 
held that a small portion of the property 
covered by the deed was sufficient to give 
thé Sub-Registrar jurisdiction in whose sub- 
district that portion was situate, We agree 
with the decision of the Calentta Bench and 
it, therefore, becomes a question of fact and 
it is really a question of fact in every case 
whether, as the Privy Coungil says in its 
judgment in Harendra Lal Roy Chowdhurt v. 
Srimati Hari Dasi Debi (1), the parties have 
intentionally by a mutna] collusive arrange- 
ment inserted in the deed property either 
which does not in fact exist or which, while 
in existence, is not intended by either of 
them tobe a part of the security. Where 
express 
purpose of evading the Registration Law, in 
such oase, applying the Privy Counail deoi- 
sion to the section, the result would be 
that the deed in question does not relate 
to the property, inasmuch as neither party 
had any intention of dealing with the pro- 
perty. Onthe other hand, where the real 
fact is that the parties intended to deal 
with the property, the condition of the 
mortgagor’s title does not affect the question 
of registration. Applying these principles, 
whish we think are clear and well-settled 


(2) 5 Ind, Cas, 127; 14 OIW. N, 532, 
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` this point is far from satisfactory. 
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the question which we haye to determine 
in this,,cage is whether it is proved that 
the mortgagee was aware of the defect in 


~ the mortgagor’s title. and expressly consent- 


ed to the inclusion of this property inthe 


‘deed for the purpose merely of complying 


with the Registration Law. In our view 
nothing short of a finding to that extent 
would be sufficient and the finding, if arrived 
at, must be supported by clear evidence, It 


is suggested in this case that there is in 


the first place eviderce of the fast. That 
is undoubtedly true; but the evidence on 
On the 
one hand, the plaintiff himself did not go 
into the box and has expcsed himself to 
just criticisms on that account; but it is 
difficult to see what more he ould have 
said than the documents which were pre- 
sented on behalf of Bijai Singh, unless he 
was prepared to admit what the defendants 


allege. Now the documents, the khewat and 


the revenue records, generally, were such 
as to justify the acceptance, by any par- 
chaser or mortgagee, of Bijai Singh’s title 
to this piece of property. For reasons of 
their own, possibly not unconnected with a 


- scheme of this kind, the family had deliher- 


ately. entered Bijai Singh’s name as being 
in possession of this property, althoagh it 
had been awarded to his minor brother. 
A witness ‘named Sham lal was galled on 
béhalf of the plaintiff, He deposed that 
Bijai Singh came to the house of the plaint 
iit with his brother Niranjan Singh and 
when asked with reference to this property 
referred the plaintiff to the khewai, ard that 
the plaintiff saw the khewat and next day 
asked his servant Pandit Gumani Lal to 
inspect the registers of the Registration 
Office. That evidence, although not sup- 
ported by the testimony of the plaintiff 
himself, might have been contradisted by 
Niranjan Singh und was not. A Pleader, 
who has been practising since 1880 and 
has acted for the defendants for many 
years and is now indebted to- them in an 
amount of Rs, $00 or Rs. $00, was salled by 
the defendants although he bad been sum- 
moned by the plaintiff, and it is upon his 
evidence and his evidence alone that it is 
suggested that it is proved that the plaint- 
iff knew quite well that this was a foti- 
tious eutry in the deed. He attested both 
the documents and identified Bijai Singh 
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at the time of the registration, Ho knew 
the actua] ownership of the property pər- 
fectly well and was under the impression, 
according to him, that this fictitious inclusion 
of the minor’s property in the deed was 
done to avoid the journey to ‘Dataganj, 
where registration would otherwise have | 
taken place, and to enable Bijai Singh to 
borrow money for the satisfaction of the pre- 
emption decree. Whatever the profession 
may have thought before the Privy Counail 
desision, we are of opinion that an -ast 
of this kind on the part of a professional 
gectleman who is said to be a gentleman 
of respectability was highly ‘questionable. 
However that may be, we have to consider 
whether his evidence really proves anything 
against the plaintiff. He says that all of 
them, including himself, Bijai Singh ~and 
the plaintiff, knew that the property did 
not belong to Bijai Singh. We do not 
think that this is evidenca that the plaint- ° 
if knew. It is merely an‘ expression of 
opinion on the part of the witoess. He 
does not tell ua how the plairtiff is sup- 
posed to have known or how he came to 
know that the plaintiff knew. Nothing 
would have been easier, if there was any 
substanda in the allegation, than for the 
witness to have stated in unequivosal terms 
to the Cvourt how the plaintiff became 
acquainted with the true state of the fasts. 
In the presence of the dosameut which 
absolutely sontradisted the witness, we think 
there was no evidence that the plaintiff knew, 
and, therefore, na evidence that he was a 
conscious party to the fistitions entry in the 
deed. Inasmuch“ as it was admitted that the 
property was in existence and was sup- 
posed to be in the possession of the 
mortgagor, the onus was on the defend- 
ants to show that both parties intended 
the entry to be fistitions, We do not 
think the Court below really found that 
the plaintiff knew. It was prepared to 
assept the Pleader’s evidence but it does 
not expressly fmd any knowledge at all 
oa the part of the’ plaintiff, Oa the 
other hand, it is said in the judgment 
that the question is whether the plaintif , 
should not hava made more sareful in- 
quiries at the time. This question would 
ba quite irrelevant if the Court below 
held that the plaintiff knew_ the real 
trath. Jt appears to us that the desision 
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has gone against the plaictiff merely on 


the finding that the platntiff ought to - 


have known under all the ciranm3tanes33 
that Bijai Singh hai no power to trans- 
fer Mauza Kachaura and that, therefore, 
he was. not acting in good faith. This 
is not sufficient. The appeal must bə 
allowed with costs and ths oases remand- 
ed to the Court below to ba tried ont on the 
merits, 
Appeal allowed; Oase remanded; 
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MADRAS HIGH COURT. 
, FULL BENCH. 


APPEAL AGAINST Oaper No, 327 or 1916. 
April 25, 1918. 


Presenit:—Sir John Wallis, Kr., Chief Justice, 


Mr, Jastice Sadasiva Aiyar and Mr. Justice 
Spencer, : 
A.L. A. ALAGAPPA CHHTTIAR— 
RESPONDENT No, 9— APPELLANT 
RETSUS 
CHOSKALINGAM CHETTY AND OTHERS 
—Patitioners Nos. 1 T 6, Respoxpexrts Nos, 
1 70 8 AND ADDITIONAL RESPONDE stT— 


ResPONDENTS, 

Civil -Procedure Code {Act V of 1903), s. 96, 0, 
XLI, r. 22—Provincial Insolvency Act (IIL of. 1997), 
s3. 46, 47—Appeal—“In regard to proceedings under this 
Act”, meaning of ~Memorandum of objections, whether 
can be presented-——-Appeal barred by time, effect of— 
“Procedure on hearing,” meaning of. ` 

A memorandum of objections can be presented 


in an appeal against a decision under the Provincial. 


Insolvency Act. [p. 209, col. 1; p, 211, col 1.] 

. Where, however, the appeal isdismissed as present- 
ed ont of time, the memorandum of objections 
cannot be heard. [p. 2:1, col. 1; p. 212, col. 1 ] 

- {Authorities reviewed.) 

Per Wallis, O. J.—The expression “in regard to 
proceedings under this Act in Courts subordinate 
to them” in section 47 (2) of the Provincial Insol. 
vency Act is wile enough to cover cases in the 
subordinats Courts which come before the High 
Court or District Court on appeal or revision as 
well as applications for transfer, etc. The procedure 
prescribed in the Civil Procedure Code is the standard 
procedure and applies not only to insplvency cages in 
original Courts Int also to cases of appeal and 
revision providéd for in the Insolvency Act. [p. 202, 
col 2: p. 239, col. J.] é 

The right of a respondent to proceed by way of 
memorandum of objections is Strictly incidental to 
the filing of the original appeal in time, and ib is 
open to a party against whom a memorandum of 
objections has been filed to sət up the bar that the 
original appeal was filed out of time [p. 211, col. 1.] 

Per Sadasiva Aiyar, J.—The right to. prefer an 
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appeal by way of memorandum of objections is an 
extension of the right of appeal, which must ba 
given by Statute., Statutory provisions relating io 
such rights should be strictly construed, Order” 
XLI, rule 22, of the Civil Procedure Code must, if 
possible, not be extended in favour of the right of 
a respondent to file a memorandum of objections 
so as to prejudice parties who have obtained a 
decree in their favour in the lower Court and who 
might reasonably entertain the belief that, as the 
time for preferring an appeal has expired, the 
rights which have been established in their favour 
under the decision of the Court of first instance 
have become finally secure. [p. 211, col. 2.} 

The expression “in regard to civil suits” in section 
47 (2) of the Provincial Insolvency Act includes pro- 
ceedings in appeal in civil guits. a 207, col. 1] 
~ Per Spencer, J.—The word “hearing” in the heading 
to Order XLI, Civil Procedure Code, means hearing 
on the merits, and the heading “procedure on hearing” 
indicates that the respondent’s right to take cross. 
objections, which up to the time of the hearing 
was an inchoate right, becomes perfected at the 
hearing of the appeal. The words “upon the hearing” 
in section 561 of the old Oode were probably omit- 
ted in the new Code as being redundant, [p. 212, 
cols. 1 & 2.] 

Appeal against the order of the District 
Court, Ramrad at Madura, dated the 1&th 
July 1916, in Insolvency Petition No, 6 
of 1913, . 

This appealand the memoranda cf objece 
tions coming on for ‘hearing on the 2lest 
and 220d January 1918, upon perusing tke 
petition ofappeal, the memoranda of objectic ns, 
the judgment and order of the lower Court, 
and tke material papers in the rase, and upon 
hearing thearguments of Messrs. K. Srinivasa 
Atyangar and K. bhathyam Atyangur, for the 
Appellant, and of Messrs, 4. Krishnaswami 
Aiyar and A. Venkatroyuliah, for the 6th 
Respondent, Mr. B. Sitarama Rew, for the 
7th Respordent, Mr. & R. Muthusamy Aiyar, 
for the 7th and the Sth Respondents, Mr. 
A. Ssirangachariar, for the 9th to 12th 
Respondents, the Hon’ble Mr. T. Ranga- 
chariar, for the lèth and l4tțh Respond- 
ents ard of Mr. K. S. Destkan, for the 
15th Respondent, and the other respondents 
net appearing in person’ or by Pleader 
and the case having stood over for consi. 
deration till the Sth February 1918, the 
Ccurt (Oldfield and Sadasiva Aiyar, JJ.) 
mace the following 

ORDER OF REFERENCE TO A FULL 
- BENCH. 

Otprie.p, J.— The decision under appeal is 
one adjudicating 7, 9, 12, 13 respondents 
insolvents and avoiding transfers eyi. 


denced by Exhibit B series, Appeal against 
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Order No, 337 of 1916 is by the 
transferee ® under these documents. The 


memoranda of objections are by 7 and 
9 to 14 respondents, the persons adju- 
dicated and their sons, forthe cancellation 
of the order of adjudication. Ifthe memo- 
randa succeed, the order under appeal must 
be set-aside zn toto; and we have, therefore, 
dealt with them first. We consider at 
present two . preliminary objections taken 
by 6th réspondent, a creditor, who in eon- 
sequence of an attempt by the original 
petitioners to withdraw the petition, was givan 
the carriage of the proceedings by the 
lower Court and who now opposes the ap- 
peal and memoranda. His first objection 
is that memoranda of cbjestions are not 
authorized by insolvency law and cannot 
be heard; his second, arising from the fast 
that this appeal is admittedly out of time 
with reference to-the decision in Kepparth: 
Lingayya v. Araveti Ohinnarayana (1), is 
that a memorandum cannot be heard on an 
appeal, which itself cannot be heard, because 
it is out of time. 

That memoranda, cannot be entertained 
in insolvency appeals is argued on the 
ground that the Provincial Insolvency Act 
contains no reference to them. A memos 
randum is the means, by which a respondent 
gan take any cross-objection to the desree 
or order, which he could have taken by 
way of appeal, and in view of Munisami 
Mudaly v. Abbu Reddy (2) nothing turns 
on the fact that the objection raises, as 
it does in the present oase,, an issue be- 
tween him and his eco-respondent. A memo- 
randum, although if oan be presented only 
in special circumstances (a qualification 
material in the sequel), is in substance 
indistinguishable from an appeal. It follows 


that the right to present a memoradum, 


like the right to present an appeal,’ cannot 
be assumed” and that “both alike must be 
given by Statute or somé authority equiva- 
lent to it.” Minakshi Naidu v. Subra- 
manya Sastri (3;. And certainly no right to 
present a memorandum is given explicitly by 
Statute in the case before us. 


Sree Cas. 805; 33 M. be J. 566; 41 M. 169; 7 ~ 


L. W. 44 
(2) 27 Tha. Cas, 323; 88 M. 705; 27 M. L. J. 740 


(1915) M. W. N. 45. 
(3) 141. A. 160; 11 M. 26;5 Sar, P. O.J. 54; 11 


Ind. Jur. 893; 4 Ind. Dec, (N. s.) 18 (P. 0.). 
4> ` 


INDIAN OASES, 


1 


[1918 


The first answer attempted is that such 
a right is given by necessary implication, 
Since the recognition of a right of 
appeal involves recognition of a right of 
objection under the general law applicable 
to appellate proceedings. But, although 
a memorandum may be  indistinguishable 
from an appeal in substance, the right 
of appeal is distinguishable from the right 
of objection, since they are exercisable by 
different persons in different circumstances, 
objection being. open only to a respondent 
when an appeal has been filed by anappel- 


lant; and if does not follow from the 
recognition of the right of one person in 
one set of circumstances, that a similar 


right must be recognized in favour of 
another person in others, In fast theright 
of objection represents an extension of the 
right of appeal, for which distinct warrant 
must be required; and such warrant is not 
forthcomibg in any general law applicable 
to appellate proseedings. For the existence 
of such general law is impliedly negatived by 
the desisions in Sesha Ayyar v. Nagarathna 
Lala (4) and Kausalia v. Gulab Kuar (5), 
in which it was not invoked or applied, 
the latter relating directly to the right of 
objection; and it may be observed that we 
have not bean shown in the present casa 
any such course of practice as that referred 
to in it as a possible ground of desision, 
The attempt in those cases was to apply, 
not any general law, bat that enunciated 
in the Civil Procedure Code consistently, 
it would appear, with the application to 
the appeals in question of the provision 
then corresponding with the present section 
96; and, when the general law was relied 
on in Minakshi Naidu v. Subramanya Sastri 
(3), the judgment dealt with it as represented 
by that and the connected provisions. I 
accordingly turn to the argument that section 
96 is applicable to appeals under the 
Provinsial Insolvency Ast, and that the right 
of objeation follows from its application. 
Sestion £6 authorizes appeals from all 
decisions of Civil Courts, “save when other- 
wise expressly provided in the body of the 
Code or by any other law;” and no doubt 
section 46, Provincial Insolvency Act, which 


(4) 27 M. 121, 
(5) 21 A. 297; A. W. N. (1899) 72; 9 Ind, Dec. (N. a) 
598, 
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purports to deal ‘with appeals under it, 
contains ‘nothing similar to the provisions 
‘In section 48 of the Guardians and Wards 
Act (VIII of 1860) and sestion 19 (3), 
Succession Certificate Act (VII of 1899), 
by which all orders not specified as appeal- 
able are declared final. On the other band, 
the provision in section 46 for right of 
appeal and, a point to which I Teturn, the 
absence of other provisions regarding appeals 
or the procedure in them indicate tbat 
the right of appeal under the Provinsial 
Insolyenoy Act is conferred by it alone, is 
subject tothe: estrictionsit imposes and cannot 
bs enlarged by the application of section 96and 
other provisions of the Civil Prosedure Code, 
This indication is strengthened by reference 
to. those restrictions, the requirements of 
leave to appeal in certain cases:and the men- 
tion of periods of limitation, and the absence of 
similar provisions regarding objestions. It 
has not been shown how any argument 
in favour of the right of objection oan 
be limited in its application to «bhe cases 
of appeals, for which no leave is required. It 
was no doubt held in Raghunathdas Gopaldas 
v. Secretary of State (6) that a provision 
permitting an appeal to the High Court 
attracted the application of section 561, 
Civil Procedure Code, which at that- 
time authorized Ahe filing of objections; and 
not the less so, because an appeal could 
‘not be filed without the, certificate of the 
original Tribunal., But the judgment 
notices the distinction between a certificate 
that the oase is a fit one for appeal and 
leave to appeal, 
granted toa particular individual in respect 
of a particular part of the case, that in 
which he is interested. And the'require- 
ment of leave to appeal is materia]; for, 
when it is required, it is difficult to assume 
either that the objector is at liberty to pro- 
ceed without obtaining if and has thus 
bsen placed in a better position than the 
appellant or that the former’s obligation 
to obtain leave is to be based on mere 
implication from the provision regarding 
the latter. Again, although the periods 
specified for appeals are identical with those 
provided for ordinary appeals in Articles 152, 
156, Schedule I, Limitation Act, it was 
thonght necessary to specify them distinct- 


. (6) 292B, 514; 7 Bom, L., R, 569. 
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ly in the section; and, when limitation 
was thus dealt with, it is hard to 


believe that the necessity for a provision 
similar to Order XLI, rule 22 (1), was 
overlooked or that such a provision was 
to be imported from the Civil Procedure 
Code. As regards both leave and limita- 
tion ‘the easy and natural explanation for 
the omission of provision for memoranda 
of objections is tbat memoranda are not 
contemplated. The specification in section 
46 of the appeals, which can be entertain- 
ed and of the conditions imposed on their 
entertainment indicate, in my opinion, an 
intention to deal with the law relating to 
appeals exhaustively in that seation and to ex- 
clude the application of section 96, Civil Pro- 
cedure Code, with all its implications. 

Lastly it is argue a$ at the law relating 
to appeals is to be found’ also in section .47, 
Provineial Insolvency Act, and that its refar- 
ences to powers and procedure impose on this 
Court the duty to deal with the objestions in 
accordance with the Civil Procedure Code and 
confer on respondents the right to make 
them. The first objection to this is that, 
if the section is intended to deal peneraly 
with appellate work, the respondent's right 
to maké and the Conrt’s duty to deal with 
objections, although they are provided for 
under the heading ‘Procedure on hearing” 
in Order XLI, involve an extension of the 
right of aa) which, as the desision in 
Colonial Sugar Refining Co. v. Irving (7) 
shows, cannot be described as matter of 
procedure; and if the question is of the 
Court’s powers, it ig an unusual and strain- 
ed constrnction to treat the reference to 
them as conferring a right on the party, 
Bat in fact the argument against the 
application of section 47 rests on the broader 
foundation, that no part of it applies to 
appellate business proper. Sub-sestion (1) 
applies only ‘to the Court” and allows it 
the powers and procedure appropriate to 
the exercise of original civil jurisdiction; 
and it, therefore, is irrelevant in this can- 
nection. Sub-section (2) applies to High 
Courts and. District Courts, whioh no doubt 
powers, but deals with 
their position only in regard to procesdings 


(7) (1905) A. C. 369; 74 L, J. P.O, 77;792 L. T, 738 
21 T, L. R. 518 


2(6 


in Courts subordinate to them,” not in 
appeals before them, and allows them the 
powers and prosedure appropriate, aot to 
appeals, but to sivil suits; and the effest 
of the sub-section must, therefore, be taken 
as being, not the application to their ap- 
pellate work of any of the provisions of 
part VII, Civil Prosedure Code, but only 
of the powers of transfer and withdrawal and 
the procedure relating thereto, referred to in 
sestions 22, 23, 24. 

As, in my opinion, the right to present 
memoranda of objestions involves an exten- 
sion ~of ithe right of appeal, which the 
Provincial Insolvency Act does not sanction 
expressly and is not shown to sanction 
by implisation or with reference to any general 
principle applicable to appellate proceedings, 
I would hold that, the memoranda before 


us cannot bə heard.: As, however, my learn- - 


ed brother entertains doubts on the point 
and itis one of general importance, I son- 
sur in referring toa Fall Bensh the ques- 
tion:—- 


“Whether a memorandum of objections‘ 


can ba presented in an appeal against 
a decision under the Provincial Insolvency 
Act-P? 

On the question, whioh would arise in 
case a memorandum of objections can be 
presented, there is a clear conflict of authori- 
ty in the decisions of this Court, which we 
cannot resolve. See Kanirkamanna Imath 
Narayana v. Maosad Kanirkamanna (8), Devi- 
bhashyam Venkanna v. Peddinti Venkatarama- 
nayya (9), Biridugadda Verhadu v. Receiver of 
N. & M. Estate (10) and Second Appeal No. 
1864 of 1916, It is; therefore, necessary to 
refer tothe Full Bench this question also: — 

“Whether a memorandum of objestions, pre- 
sented in an appeal which is dismissed as out 
of time, can be heard P” 

Sapasiva Alyar, J.—The preliminary ques- 
tions for consideration are; — 

(1) Whether s respondent is entitled to 
file a memorandum of objections in an appeal 
filed under section 46 of the Provincial Insol- 
vency Act, l 

(2) Whether, if such a memorandum of 
objestions is admissible, it can be heard after 
the appeal is dismissed as presented out 
of time. 

(8) 8 Ind. Cas. 140;8 M. L. T. 447. 


(9) 32 Ind. Cas. 579; 19 M. Ti. T. 86; 3 L. W. 109. 
(10) 30 Ind. Cas, 832;(1915) M, W.N. 792, 
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As regards the first question, the Provia- 
cial Insolvency Act is clearly not a .self 
contained or complete Act in itself,” (Seg 
second paragraph, page 570, of 33 M. L. J. 562 
and aleo page 574.) As regards procedure, 
section 47 of the Provincial Insolvency Act 


directs the Court exercising insolvency 
jurisdiction to follow the same procedure 
as it has and follows in the exercise of 


original. jurisdiction. Olanse 2 of the same 
section directa High Courts and District!Courts 
to follow the same procedure in regard to 
proceedings under the Act tn Oourts subordinate 
to them as the High Court and District 
Courts follow in regard to civilsuits The 
High Court and the District Courts have 
got appellate jurisdiction , in respect of 
decisions passed in certain matters in insol- 
vency procesdings in the lower Courts. As 
regards appeals under the Civil Procedure 
Code, Order XLI, rules 1 to 21, presaribe 
rules of procedure relating to several neses- 
sary matters such as the form of the 
appeal, stay of proceedings in the lower 
Court on appeal, endorsements to be made 
npon the memoranda of appeal, demands for 
security, sending of notices on appeal, calling 
for-records from the lower Courts, fixing days 
for the hearing of appeal, service of notices 
on opposite party, right to begin and so on, 
There is no provision in the Insolvency Act 
as regards any of these matters of procedure 
in respect of appeals filed under section 
46 of. that Act, (at least until rules are 
framed under section 51 by the High Court) 
and unless we hold that they are incor- 
porated in the Act by the provision in section 
47, slause 2, which dirests the High Court 
and District Courts in regard to proceedings 
of subordinate Courts to follow the procedure 
in regard to civil suits, there is an unex- 
plained omission to make such a provision in | 
the Ast. I, therefore,am inclined to think 
that section 47, clause 2, does apply to appellate 
business proper of the High Court and 
Distriat Courts and not only to the powers 
of transfer and withdrawal referred to in 
sections 22, 23 and 24 of the Civil Pro- 
cedure Code Having regard to the position 
of section 47 as immediately following 
section 46, which latter section gives the 
power of appeal, I think section 47, 
elause 2, though not as clearly and 
happily worded as it might have been, 
was intended by the Legislature to apply 
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the provisions of all the rules under Order 
XLI of the Civil Procedure Code in respect 
of the regulation of the procedure in 
appeal, appeals being only continuations 
of the original procesdings in suits. I think 
that the expression “in regard to civil suits” 
means in regard to all proceedings in oivil 
suits” and inoludes proceedingsin appeals in 
civil suits, 
: Then somes thé question whether Order 
. XLI, rule 22, which empowers the respond- 
ent to file a memorandum of objections 
is a rule of procedure.’ No doubt several 
provisions relating to substantivo law are 
incorporated in the Civil Procedure Code 
but the rules in Order XLI from rules 9 
to 15 are entitled as ‘procedure on admis- 
sion of appeal,” rules 16 to 37 are headed 
as procedure on hearing”, and rule 22 
oscurs among these latter rules described as 
falling under the head of “proceedure on 
hearing”. This is nodoubt not conclusive 
on the point and there is much to be 
said (as shown by my learned brother in 
his opinion) for the cppzsite view that 
whatever may be the nature of the rules 
9 to 37 other than rule 22, rule 22 gives 
a substantial right of appeal just as sections 
96,97 and 100 in the body of the Civil 
Procedure Code and section 46 of the 
Insolvency Act give a substantial right of 
appeal. In Raghunathdas Gopaldas y. Secretary 
of State (6) Jenkins, ©. J., and Aston, J., had 
to construe a section which stated that 
subject to the provisions of section 48, 
sub-section ll, of the City of the Bombay 
Improvement Act, 1V of 1898, the provisions 
of the Civil Procedure Code with respêot 
to appeals and original desrees ‘‘shall, so 
far as they can be made applicable, apply 
to appeals under that sub section.” The 
learned Judges held that the procedure as 
to memorandum of objestions in section 
561 of the old Civil Prosedure Code 
beeime thereby applicable, that is, that 
the respondent became entitled to file a 
memorandum of objestions on an appeal hay- 
ing been filed with the necessary permission. 
I think that without mueh straining of 
language, it sould be argued that every party 
to the insolvency proceedings is given the sub- 
stantial right of appeal under section 46 (just 
as every party aggrieved is given a right of 
appeal under sestions 96, 97 and 100 of the 
Civil Procedure Code) and that the respond» 
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ent (who asa party has such a right 
of appeal) is merely allowed to avail him- 


self ofan additioral rule of procedure by 
way of memorandum of objections as 
provided for in Order XLI, role 22, in 
exercising his said right of appeal On the 
whole I am inclined to the view that the 
Legislature intended that Order XLI, rule 22, 
about the right to file a memorandum of cross: 
objections (the objections being confined under 
that rule to those which the respondent could 
have taken by way of appeal) could be availed 
of by a respondent where an appeal 
had been filed under section 46 of the 
Provincial Insolvency Act. It was objested 
that one of the classes of appeals provided 
for under section 46, that is, the olasg 
coming under clause 3 of the section, 
requires leave of the District Court or of 
the High Court, and, if a memorandum of 
objections is allowed after an appeal has 
been filed under that clause, it will con- 
travene the intention of the Aot, as Order 
XLI, rule 22 of the Civil Prosedure Code, 
makes no mention of the leave of the Court 
being required for filing a memorandum of 
objections in any case. I am not, however, 
impressed with this argument as Order 
ALI, rule 22, restricts the right to take 
oross-objestions to -those grounds which 
the respondent could have taken by 
way of appeal, and, as he could not 
advance grounds by way of appeal with- 
out the leave of the District Court or of 
the High Court in a oase falling under 
section 46, clause 3, he could not file a 
memorandum of objections also in such an 
appeal without the leave of the Court [see also 
the observations in Raghunathdas Gopaldas y. 
Secretary of State (6), where the learned 
Judges seem to hold that once permission 
ig given to appeal and an appeal is filed, 
a separate permission for a memorandum 
of objections is not necessary]. However, 
1 should like, if possible, to express no 
final opinion on these points and to have 
the questions argued before a Fall Bench 
and desided finally by sash a Bensh, 

Coming to the second question as to 
whether a memorandum of objections san 
be heard after the appeal is dismissed ag 
barred by limitation, there has been a 
eonflist of authority in the several High 
Courts, and, in this Oourt itself, there 
has been such a conflict, [See Kanirkamanna 
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Imath Narayana v. Maosad Kanirkamanna (8), 
Devibhashyam Venkanna v. Peddinti Venkata- 
ramanayya (9) and Second Appeal No. 1864 
of 1916. | I would, therefore, refer the second 
question also for the decision of the Full Bench 
if the first questionis answered in the 
affirmative by the Full Bench. 





This appeal came on for hearing before the 
Fall Bench on the 9th and 10th April 1918. 

Mr. A. Krishnaswamit Atyar (with him Mr. 
A. Venkatarayaliah), for Respondent No. 6, 
took the preliminary objection that a memo- 
randum of objections could not be heard 
on an appeal from an order passed under 
the Provincial Insolvency Act. 

The Provincial Insolvency Ast is a self- 
contained enactment and does not provide 
for oross-objections by the respondent to an 
appeal. The right to appeal is a statutory right, 
and the right to present a memorandum of 
objections must also be conferred by Statute, 


The provisions of the Civil Procedure Code. 


relating to appeals cannot be invoked for 
insolvency cases. Section 46 of the Insolvency 
Act is exhaustive as to appeals from orders 
under the Act. There are restrictions placed 
on the right of appeal, and the appeals that 
san be entertained are spesified. The 
period of limitation is also distinctly men- 
tioned in tbe section. Oonditions are im- 
posed on the entertainment of appeals. 
Then, the requirement of leave to appeal 
indicates that the Legislature did not in- 
tend to confer on the respondent the right 
to take oross-objections. It would be in- 
vidious that while the. appellant can only 
appeal on the sanction of Court the objector 
should be placed in a better- position by 
being enabled to present his objections 
without such leave. These limitations on 
the right and the absence of other pro- 
visions or procedure relating to appeals 
show that the provisions of Act III of 
1907 sannot-be enlarged by the application of 
the provisions of the Civil Prosedure Code. 
In any event, when the appeal itself 
was presented out of time, the respondent 
sould not bs heard on his objections. Under 
Order XLI, rule 22 (4), Civil Procedure 
Code, it is expressly provided that a memo- 
randum of objections could be heard where 
the original appeal is withdrawn or is 
dismissed for default, but thereis no such 
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provision where the appeal is dismissed 
on the ground of limitation or some other . 
preliminary ground. ` 

Mr.: K. Srinivasa Aiyangar, for the 
Appellant.—Sestion 46 of Act IIL of 1907 
was not intended to be exhaustive as to the 
procedure relating to appeals. The right 
‘of appeal is, no doubt, subject to the re- 
strictions and limitations contained in the 
Act, but where the Ast is silent as to 
procedure, it is permissible to follow the 
procedure laid down for appeals in the 
Civil Procedure Code. Aot III of 1907 is 
not self-contained. The provisions of section 
47 of the latter Act make the position 
clear. The section directs High Courts and 
District Courts to follow the same pro- 
cedure in regard to proceedings under the 
Astin subordinate Courts as they follow in 
regard to oivil nits. That means the pro- 
cedure to be followed in appeals, and the 
procedure must relate to what is contained 
in the Civil Procedure Code. 

The right to file memorandum of objes- 
tions arises from the fact of the present- 
ation of the appeal and its fate cannot be 
contingent on the appeal failing on a ques- 
tion of limitation. 

Mr, Krishnaswamt Aiyar, in reply.—Sestion 
47 of the Provincial Insolvency Act sannot 
apply toappeals and sub-section 2 of the section 
can only refer to powers of withdrawal and 
transfer, WA * 

= OPINION, 

Wats, O. J.—Section 47 (1) of the 
Provincial Lnsolvency. Aot provides that, 
subject to ‘the provisions of the Act, the 
Provincial Insolvency Court in regard to 
proceedings under the Aot shall have the 
same powers and follow the same procedure 


"as if bas and fellows in the exercise of 


original civil jurisdiction, thus making 
the provisions of the Civil Prosedure Code 
clearly applicable, as far as „may be to 
original proceedings under the Act. This 
sub-section applies to District Courts - 
in: the exersise of original jurisdiction 
in insolvency. Sub-sestion (2) then applies 
exactly the same provisions in the same 
language to the High Courts and District 
Courts “in regard to proceedings under 
this Act in Courts subordinate to them,” 
and the first question is, what is the effect 
of these words. Though nòt very happily 
expressed they are, in my opinion, wide 
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encugh to cover cases in the subordinate Manni (12). On the other hand, it was held 
_ Courts which come before the High Couri by this Court to ba permissible in Timmayya 
or” District Court on` appeal or revision Mada v. Lakshmana Rhakia (13), approved in 
‘as well as on ‘applications for transfer, Kulatkada Piliad vy. Viswanatha rillai (14), 
ets, and there are sufficient indisations that In these asec the section was 
they were used by the Legislature in this amended in 1908 by substituting in sub- 
Bende. The prosedure prescribed in the section (1) “eross-objestion” for “objection” 
Civil Procseduye Code is the standard pro- and in sub-section (3) “the party who may 
cedure, and no reason -has been suggested be affected by such objection” for “appel- 
why it should have been made applicable lant”, while the new sub-section (4) speaks 
in insolyenoy cases only in the original Court of tae notice to the other parties as the 
and not also to casesof appealand revision Court thinks fit.’ The interpretation put 
provided for in the Act. There must- upon these amendments has not been 
be some procedure or other governing uniform. A Full Bench of this Court in 
such procaedings, and if it had been Munisami Mudaly v. Abbu Reddy (2) has 
intended that it should be. prescribed by relied mainly on the previous practice of 
rules. made onder - section 51, it would this Court, but that consideration has less: 
have been: specifically mentored in sub- waight ina oase like this, where the Legis- 
section 2, among the other important matters lature in making the amendments must be 
as to which rules wera to be made under that presumed to have intended to introduce 
section, So far as appeals to the High uniformity of practice in place of the 
Court are concerned, the sub-section so con- diversity prevailing in the different High 
strued may, in my opinion, be regarded as Courts. While the Bombay High Court 
superfluous, because, under section 590 of adheres to the view that orcss-objestions 
` the Code ‘of 1882, now section 108, the must be aimed at thè appsllant in Nursey 
procedure. prescribed in Chapter XLI, YVirji v. Alfred H. Harrison (15), it has been 
which deals with appeals from original held in Caloutta in Jadurandan Prosad Singha’ 
decrees, was made applicable, as far as v. Koer Kallyan Singh (16) (same case reported 
might be, to appeals from orders under .in16 -’aloutta Weekly Notes 612), that rule 22 
any special’ or local law in which a (3) introduces a modification of the old rule 
different procedure is not provided. No in section 551, thatthe effectof the altera- 
different prosedure is provided ~in the tion is to leave no doubt that a respondent 
Provinsial Insolvency Act as! it was in, may prefer a cross-objestion against a Go» 
‘the Insolvents Act of 1l and 12 Vist. respondent, but that the limits of the rule 
C. 21, .to which for that reason the pras. are not attempted to be defined. The 
visions of section 590 were held inapplicable Allahabad Court , takes a similar view, 
in Brown, In the matter of (11). Balgobind v. Ram 9 Sarup (17), 


ena preeribed by the Codo i , In none of these oases has the effect of 
applicable to appeals to the High Oourt the substitution of  cross-objection” for 
under the Provincial Insolvency Ast, and . objection” in rule 22 (1) been dealt with. 
it ig unnecessary to refer to section 117 Prima facie the intention would ,9ppoar „to 
and sestions 3, 4 of the Code, which were also have been only to allow objections which 
Bled on. $ arose in some way out of the appeal, whe- 
5 The, nezb question depends on the con- ther aimed at the appellant or at another 
strudtion of “Order XLI, rale.22 (formerly respondent. This discussion is not irrelevant- 
section 551), Civil Proozdure Code, which tO the present question, as the more widely 
has given rise to much difference of opinion. rule 44 is interpreted, the more serious would 
In Caleutta it was held that section 561 (12) 23 A.98; A. W. N. (1900) 212, 

did not generally entitle one respondent in (13)7 M. 216;8 Ind, Jur. 78; 2 Ind, Dee, (N. 8.) 
an appeal to present a memorandum of 785. 


bjection againss another respondent, (14) 28 M. 229; 15 M. L. J. 212, 
0 ie oe = Pra a cathe ° i (15)-21 Ind. Cas. 7; 37 B. 51l; 15 Bom. L. R. 781, 
an . (16) 13 Ind. Cas, 658; 15 0. L. J, 6l; 16 0. W.N, 
‘ 612, 7 
(11) 120. 629; 6 Ind. Dec, (x. 8.) 428, (17) 26 Ind. Cas, 83; 86 A. 505; 12 A, L. 7,892, 
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be the consequences of answering the second 
question referred to us in the affirmative. 
At the time when the present Code was 
enacted in 1908, that question had been 
expressly decided in Ramjiivan Maly. Ohand 
Mal (18) with reference to ‘the terms of 
section 561 of the old Code, where the 
Court held that, when the appeal was 
dismissed as ont of time, the objection 
could not be heard, as the entertainment 
of the objections was contingent and de- 
pendent upon the hearing of the appeal, 
In.the course of the judgment. Mahmood, 


Ju observed that to decide otherwise would | 


“be practically holding that an appellant 
who prefers an appeal long after the 
prescribed period of limitation may confer 
upon the respondent the right of having 


the appeal of his own heard in the shape 


of objestions under sestion 561, Civil Pro- 


cedure Code, although, if the anaal appeal ` 


was barred by limitation, a fortiori such 
objections ought to be barred also,” The 
Legislature of 1903 must be taken to have 
known of this decision, and it is exceedingly. 
unlikely that they intended to overrule 
it by implication. The decision no doubt 
proceeded on the ground that the case fell 
within the ratio decidendi of the earlier cases, 
in which it had been held that the objec- 
tions sould not be heard when the appeal 
had been withdrawn or dismissed for default, 
Those decisions were based on the language 
of section 343 of the Code of i859 and 
section 561 of the Code of 1882 by which 
"a respondent, although he had not appealed 
against any part of the decree, was entitled 
“upon the hearing” to take any objec- 
tion to the decree which he could have 
taken by way of appeal. The view taken by 
the Courts when the section was so worded 
was, as explained-by Sir Charles Sargent, 
©. J., in Dhondi Jagannath v, Collector of Balt 
Revenue (19), that when once the hearing 
of the appeal had commenced, the respond- 
ent’s right to take his objestions, which up 
to the, time of hearing was an inchoate 
right, became perfected. The Legislature 
has now removed from this sagction the 
words ‘upon the hearing” upon which 
these decisions rested, and has expressly 


(48) 10 A. 687; A. W. N. (1888) 258; 6 Ind. Dec. 
(N. B.) 395, 
(19) 9 B, 28 at p. 30; 6 Ind. Dec, (N. 8.) 19, 
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overruled the decisions themselves in the 


case of withdrawal or dismissal of the 
appeal by enacting in sub-section (4); 
“Where, in any case in which any respond- 


Prod 


ent has under this rule filed a memorandum . 


of objection, the original appeal is withdrawn 
or is dismissed for default, the objection 
be heard and 
determined after such notice to the other 
parties as the Court thinks fit.” It does 
not, however, follow that Ramjiwan Mal v. 
Ohana Mal (18) was also intended to be 
overruled. If that had been the intention 
of the Legislature, it would probably have 
added some such wordsas or is dismissed 
as having been filed out of time.” 


There are moreover strong reasons for 
not attributing any such intention to the 
Legislature. The right of parties to a euit 
to treat the deoree as final, when no appeal 
has been filed within the prescribed period 
of limitation, is a substantive right of great 
value as pointed ont by the Privy Council in 
Colonial Sugar Refining Oo. v. Irying (7) and 
in Saudagar Singh vy. Pardip Narayan Singh 
(20), and there is a strong presumption 
against any intention on the part of the 
Legislature to interfere with it unnecessarily. 
It is no doubt impaired to some extent by 
rule 22, which may have the effect of ex- 
tending the respondent’s time for appealing 
or even giving a fresh starting point: Pro- 
vided, however, the original appeal is required 
to be filed in time, the interference is a very 

imited one, and may be defended as necessary 
o enable the Court to do full justice in dis- 
posing of the case on appealand as governed 
by the same considerations as have led to the 
enactment of the new rule 33, which gives the 
Court a discretionary power to interfere in ap- 


peal even as regards parties who have not been 


mae respondents, and respendenis who have 
not fled any memorandum of objection. 16 
would, however, largely and unnecessarily im- 


pair this valuable right to hold that the fling | 


of an appeal by one party, even though out of 
time, has the effect of enabling the respondents 
to file appeals not only against the appellant 
but as against one another. The objections 
urged by Mahmood, J.. in Ramjiwan Mal v. 


(20) 43 Ind, Oas. 484; 45 L A. 2l; 4P. L, W, 52; 
84M. L. J. 67; 28 M. L.T. 81;16A, L. J. 6l; 7L, 
W. 146; 27 O. L. J. 186; 22 O. W. N. 436; Pa M, 
W. N, 323; 20 Bom. L, R. 509;45 C. 510 (P C.). 
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. Chand Mal (18) against such a course have 
’ Jost none of their force, and there is no 


reason, to suppose that the Legislature in- 
tended to disregard them. “Even greater 
arise if the present rule is 
treated as giving respondent an unrestricted 
right of filing memoranda of objestion, 
because the decision on a question raised 
by a respondent in the same interest as the 
appellant may give occasion under rule 33 
for the modification of the decree in favour 
of the appellant himself whose appeal is eg- 
hypothest barred. 

The true rule would appear to be that the 
right ‘of respondents to proceed by way of 


. memorandum of objestion is strictly incident 


to the filing of the original appeal in time, 
and that it is open to a party against 
whom a memorandum -of objection has been 
filed to sat up the bar that the original 
appeal was filed ott of time. It isno doubt 
true that a respondent, who is served with 
a notice of appeal, cannot always be sure 
whether the appeal was filed in time or not 
and if so, whether or nct delay will be exensed 
and that he may, therefore, feel bound to. 
file.a memorandum- -of objection and fneur 
the cost of Court-fees and briefing Counsel 
in support of the ~memorandum. That, in 
my’ opinion, is nota sufficient reason for 
taking the other view. Moreover in a 


proper case the hardship may be met by. 


_ ordering the appellant to pay the costs of 


the memorandum, I answer the second 
quetion in the negative. 

Sapasiva Al1yAR, J.—In the Order of 
Reference, I indicated my inolination to 


’ answer the first question referred in the 


affirmative. In other’ words, while express- 
ing no final opinion, I gave some reasons 
for holding that a respondent was entitled 
to file a memorandum of objections in an 
appeal against a desision under the provi- 
sions of the Insolvency Act. My 
Lord, in the opinion just. now pronounced 
by him, has came to the consolasion that 
that question should he answered in the 
affirmative and I agree entirely therewith 
and have nothing to add to what I have 
said already. 

The second question referred has caused 
me more difficulty. I expressed no opinion 
whatever upon that question in the Order 
of Reference. The right to prefer an appeal 
cannot be claimed by a litigant as a matter 


te anana 


-randum of objections heard, 


of course but should he given by Statute 
Law. The right to prefer an appeal by 
way of memorandum of objections ia an 
extension of the right of appeal which 
must, therefore, also be given by Statute. 
Statutory provisions relating to such rights 
should be strictly construed. Order XLI, 
rule 22, corresponding to old sec 
tion 561, must, if possible, therefore, not 
be ` extended in favour of the right of a 
respondert to file a memorandum of ob- 
jections so as to prejudice parties who 
have obtained a decree in their favour in 
the lower Court and who might reason- 


-ably entertain the belief that as the time 


for preferring an appeal has expired, the 
rights which have been established in 
their favour under the decision of the 
Court of first instance had become finally 
secure. This Court has no doubt in 
Munisami Mudaly v, Abbu Reddy (2) 
allowed one respondent to file cross-objes- 
tions against another, and this is a fur- 
ther reason for strictly confining the right 
to file sneh cbjestions. Supposing the 
plaintiff is the appellant and the defend- 
ants Nos, 1 and 2 are the respondents in an 
appeal and the plaintiff and the 2nd də- 
fendant are in collusion and the suit was 
dismissed by the District Munsif, uphold- 
ing the Ist defendant’s contentions. The 
plaintiff appeals out of time to the Dis- 
trict Court. The Sheristadar’s office does 
not discover that the appeal is out of 
time and sends notice to both the re- 
spondents. The colluding 2nd defendant 
files bis memorandum of objections within 
one month of the receipt of the notice 
of appeal on the same grounds on which 
the plaintiff filed his appeal, the 2ud de- 
fendant’s objections and the plaintiff's 
appeal being both thus directed against 
the Ist defendant. The result of answer- 
ing the second question in the affirmative 
would be that while the plaintiff's appeal 
at the final hearing of the appeal is dis- 
missed as barred by limitation, his friend, 
the 2nd defendant, by having his memo- 
compels the 
Court to hear the appeal also, and the 
lst- defendant, who thought that the de- 
cision of the District Munsif was safe 
owing to no appeal having been filed in 
time, finds that he was livingin a fool's 
paradise, - 
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I do not see that the omission in 
Order XLI, rule 22 (1), of the words 
“upon the hearing” which found a place 
in the old section 561 is of much im- 
portance, though some of the decisions 
under the old section 561 (which decisions 
denied the right of the respondent to have 
his memorandum of objection beard where 
the appeal itself was dismisses as out of 
time) attached importance to those words. 
1 think ‘that much weight attaches to the 
ergament based on the new sub-rule 4 
of Order XLI, rule 22, which makes an 
express provision for hearing the memo- 
racdum of objections only in oases where 
the -or.ginal appeal is withdrawn or is 
dismissed for- default and does not ex- 
pressly allow’ the hearing of the objestions, 
where the appeal is dismissed as barred 
by limitation or dismissed on other pre- 
liminary grounds. Anotker  oonsideration 
which has weighed with me is that the 
right of a respondent to file an objection 
depends, if the second question is answered 
in the affirmative, 
the accident of the Court or the Sherista- 
dar discovering at once whether the ap- 
peal is barred. If the bar is discovered 
at once and the appeal rejected, then no 
notice is issued to any respondent dnd 
hence no respondent is entitled to file a 
memorandum of objections but if it ig nol 
so. discovered and notice is issued, then he 
gets valuable rights, 

I, therefore, agree with my Lord in the 
answer to the second question also, 

SPENCER, J.—I agree that the first 
question referred to us should be angered 
in the affirmative and the second question 
in the negative. a 

The fact that rule 22, which confers 
upon respondents the right of takifg cross- 
objections, falls under that portion of Order 
XLI whioh is headed “Prosedure on hear- 
ing” supports the latter view and justifies, 
if I may say so, the observation of Sir 


INDIAN 


“ Charles Sargent, O. J. in Dhondi Jagannath 


y. Collector of Salt Revenue (19), where he 
speaks of “the respondent’s right to take 
his objections, which up to the time of 
the hearing was an inchoate right”, besom- 
ing perfected at the commencement of the 
hearing of the appeal. ‘Hearing’ would 
then mean hearing on the merits, The 
words “upon the hearing” in section 561 


on what I may ocal] ` 


CASES, (1918 


of the old Code were probably cmitted 
from the present Code as being redundant, 
seeing that in both Codes the heading 
“Procedure on hearing” preceded this 
provision, and in order that clause 1 of 
rule 22 shonld be consistent with the 
newly introduced clause 4 of the same 
rule. The retention of the words ‘upon 
hearing’ in the side note to the section 
indicates that this obange was uot in- 
tended to have any legal - significance. 
De.ibhashyam Venkanna v. Peddinti Venkata- 
ramanayya (9) should be treated- as now over- 
ruled. 

Reference answered. - 
M. O, P, i 
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ALLAHABAD HIGH COURT.. 
First Civiu Arrear No. 146 or 1915. 
June 15, 1918. 

Present — Mr, Justica Piggott and 
Mr. Justice Walsh. 
Syed ALI RAWA — PLATNTIPE— APPSLLANT 


versus ` 
SANWAL DAS AND OTAHNR3— DEFENDANTS 
— RESPONDENTS. aa 


Muhammadan Law—Shia school—Waqf, creation of 
— Trust-deed not divesting settlor of ownership, whether ` 
constitutes waqf ~ ` 

A trust deed executed by a Shia Muhammadan 
and his wife contained a recital to the effect that 
the eldest son of the settlors had already been 
entrusted with the management of the landed pro- 
perties belonging to the executants and that this 
management was to continue under the deed ` The 
document also contained provisions as to what was 
to happen on the death of the executants, buf none 
‘of those provisions operated so as to divest the 
executants of their ownership in the trast properties 
from the date of the execution of the deed: 

Held, that the document was insufficient to create 
a valid wagf. [p. 218, col. 1.) 

First appeal from a decree of the Sub- 
ordinate Judge, Jaunpur. 

Dr. S. M. Sulaiman (with him Mr. S.A. -> 
Haidar), for the Appellant. , 

Messrs. Surendra Nath Sen and Gokul 


Prasad, for the Respondents. 


JODGMENT.—The question in issue 
in this appeal, as it was in the Court 
below, is whether a valid wagf is created 
by a certain Sipurdnamah, or  trust-deed, 
of the 27th of December, 1803, exesuted 
by a Shia gentleman of the, name of 
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Syed Maqsud Ali Khan and his wife, 
Alwah Bibi. We have been taken through 
the document in question. It does not 


divest the exesutants 7 presents of their 
ownership or power of alienation in res- 
pect of the property therein dealt with. 
It is true that it contains a recital to the 
effect that Syed Moazzam Ali, the eldest 
son of Syed Maqsud Ah Khan, has 
already been entrusted withthe manage- 
ment of the landed properties belonging 
to the executants and that this manage- 
-ment is to continue under thé deed. But 
a - mere power of management may be 
revoked at any time by the owners of 
the property. The document also contains 
provisions as to what is to happen on 
“tha death of the executants,. but those 
provisions do not operate so as to divest 
. the executants of their ownership from 
the date of execution of the deed. The 
other points taken in the memorandum of 
appeal are covered by tke authorities re- 
lied on by the trial Court. Murtazt Bibi 
y. Jumna Bibi (1) and Hamid Ali v. 
Mujawar Husain Khan (2), It is true that 
a certain portion of tbe reasoning on 
-which the decision of the learned Chief 
Justice of this Court in the latter of 
these two cases proseeds is invalidated 
by a subsequent desision of their Lord- 
ships of the Privy Council in Bagar Ali 
Khan v. Anjuman Ara Begam (3), by which 
the right of a Shia to oreate a wagf by 
Will was recognised, assuming, of course, 
that the testamentary disposition of the 
property amounted in other respects to a 
valid wagf under the Mubammadan Law, 
This, however, does not seriously affect 
the weight of the decisions above referred 


to. We do not feel at all disposed to 
re consider at this tim3 of the day the 
question of law disposed of by the two 


decisions above referred: te, The effect of 
the Mnsalman Wagt Validating Act of 1913 
can be - cousicered hereafter, when the 
Court has before 
-In virtue of the power recognized by 
that enactment. We are content to say 
that, so far as this appeal is concerned, 


(1) 18 A. 261; A. W. N. (1891) 18: 7 Ind. Dec, 
(n.a.) 163. 

(2) 24 A, 267; A. W. N. (1902: 51, 

(8) 25 A. +36: 30 J. A.94 70. W. N, 465; 5 Bom, 
L, R. 410; 8 Sar. P. C, J. 897 (P.O), 


we 


it a document executed 


the pleas taken in the memorandum of 
appeal either depend upon the construc- 
tion of the deed of 1863, on which 
point our desision is against the appellant, 
or are concluded by authorites of this Court 
which we are in no way disposed to re- 
consider. We, therefore, dismiss the appeal 
with costs. 

Appeal dismissed, 


` 
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PRIVY COUNCIL. 
APPEALS FxoOm THE OUVE JcpiciaL COMMIS- 
sioner’s COURT. 
‘ February 25, 1913 | 
Present:— Viscount Haldane, Sir John Edge, 
Mr. Ameer Ali and Sir Walter Phillimore, 
Bart. , 
Thakur RAJINDRA BAHADUR SINGH— 
DEFENDaANT— APPELLANT 
LETSUS 
Rani RAGHUBANS KUNW AR—— PLAINTIFF 
-— RESPONDENT. 
Rani RAGHUBANS KUNWAR-—PLAtntiFr 
wen APPELLANT 
vETENS 
Thakur RAJINDRA BAHADUR SINGH— 
i DEF enNvANT— RESPONDENT, 
Thakur RAJINDRA BAHADUR SINGH — 
DeFENDANT—-AFPBLLANT 
VETSUS 
Rant RAGHUBANS KUNWAR—Pcaintirr 


- RESPONDENT, 

Crown Grants Act (XV of 1895)—Crown, grant of 
land by—Limitation of descent, power of Crown to impose 
—~Taluqdari property, accretion to. 

The Crown has in British Tndia power to grant 
or to transfer lands, and by its grant or transfer to 
limit in any way. it pleases the descent of such 
lands Buta subject has no right to impose upon 
lands or other property any limitation of descent 
which is at variance with the ordinary law of 
descent applicable to his case [p. 717, cols 1 & 2.) 

Villages transferred by the Government inex- 
change for villages included in a talugdar: samad 
must be treated as taluqdari villages. [p. 218, col. 2 ] 

Where a house in Kaiser Bagh at Lucknow had been 
allotted to a taluqdar for his use as such: 

Held, that the taluqdar’s right of posséssion would 
on his death pass to his successor in the taluqdaré 
estate and not to his heirs under the personal law, 
[p. 220, col 2.] 

Appeal and croas apreal from a judgement 
and decree of the Court of the Judicial 


Commissioner, Oudh, dated the 4th March 


a 
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1907, and connected appeal from a judg- 
ment and decree of that Court, dated the 21st 
January 1909, each of the said decrees 
varying reports of the Subordinate Judge, 
Sitapur. 

FACTS appear from.the judgment. 

Messrs. De Gruyther, K. 0., and Kuffin, 
for the Appellant.—The word “accretion” 
in the Order in Council has -the same 
meaning as it has under Hindu Law when 
ib is used in connection with an impartible 
estate. The estate here was not made: 
impartible by the Sanad of 1861. It was 
impartible by the family custom and the 
Sanad acknowledged that custom and made 
it perpetual. The villages were purchased 


“from the income of the Taluqa and were, 


therefore, accretions to the Taluga. The Taluq- 
dar must be taken to have intended to. incore 
porate them with the Taluqa: Gonda Kocer 
v. Kooer Oodey Singh (1), Isri Dutt Koer v. 
Hansbuttt ‘Koerain (2), Sheolochun Singh v. 
Saheb Singh (8), Sarabjit Partap Bahadur Sahi 
y. Indarjit Partap Bahadur Sahi (4) and Lal 
Bahadur v. Kanharya Lal (5). The moveable 
property was also an acoretions to the Taluqa 
as it was derived from it. The house in Luck- 
now was intended by the Government to form 
part of the Taluga estate, The appellant 
was, therefore, entitled to sucseed to the 
whole property. The fact that the name of 
the Taluqdar was entered in list 2 prepared 
under the Oudh Estates Act, 1869 (Act 
I of 1869), raised a presumption under 
section 10 that there was a family oustom 
of descent to a single heir, and that custom 
attached to all asquired property which the 
Talugdar intended by -him to be incorpe. 
rated with the family estates: Thakur Ishri 
Singh v. Thakur Baldeo Singh (6), Janki 
Pershad Singh/v. Dwarka Pershad Singh (7) 

(1) 14 B. L. R. 189; 3 Sar. P. C. J. 370 (P. C.). 

(2) 10 I. A. 150; 100. 824; 13 ©. L. R.418; 7 Ind. 
Jur. 557; 4 Sar. P. 0. J. 459; 5 Ind. Dec, (N. s.) 217 


P, C.). 
| (3) 14 I. A. 63; 140. 887; 11 Ind. Jur, 281; 5 Sar, 
Pp, 0, J. 1; 7 Ind. Dec. (x. s.) 257 (P. C.). 

(4) 27 A. 208: 2 A, L, J. 720; A. W. N. (1904) 244, 

(5) 341. A. 65; 9 Bom. L. R. 597; 110, W. N. 417; 
5 Œ. L. J. 340; 4 A. L. J. 227; 2 M, L.'T. 147; 17 M, 
L. J. 228; 29 A. 244 (P.O). - 

(6) 11 I A. 135; 10 C. 792; 8 Ind, Jur. 331; 4 Sar. 
P. C. J. 528; Rafique & Jackgon’s P, O., No. 79; 6 
Ind. Dec. (x. s.) 581 (P. 0.). 

(7) 20 Ind. Cas. 78; 40 I. A. 170; 86 A. 891; 25 M, 
L. J. 34; 14 M. L, T. 110; 17 C. W. N. 1029; 18 C. L, 
J. 200; 11 A. L. J. 818; (1918) M. W. N. 630; 15 Bom. 
L, R, 853; 16 0. 0. 216 (P. 0), | 


and Murtaza Husain Khan v. Mohammad 
Yasin Alt Khan (8). i 

Messrs. Dunne, K.O., and Dube, for the 
Respondent.—There was no evidence that 
the Taluqdar intended to incorporate the 
villages he purohaséd with the Taluqa. At 
all events he had no power to make them 
descend in a manner ab variance with 
the ordinary rules of descent under Hindu 
Law. ,No family custom of primogeniture 
was alleged or proved. The Taluqdar 
sould not, therefore, make the non- Talugdari 
property subject to any such custom. The 
cases relied on as to the dessent of non- 
Taluqdari properties did not apply here. — 
The cases cited as to property purchased 
by a Hindu widow out of her deceased 
husband’s property, and as to members of,a 
joint Hindu family incorporating self-acquired 
property with the joint family property; 
did not apply here, for in these oases 
there was a choise of two modes of descent, 
“No grant of the house in Luaknow was 
produced, and there was nothing to show 
that grant was subject to the rule of 
primogeniture. Reference .was also made to 
Crown Grants Act 1895 (Act XV of 1895), 
section 2, and the Oudh Estates Act, 1869 
(Act I of 1869), section 7, 

Mr. DeGruyther replied. 

: JUDGMENT. 

Sie Jonn Hour, —The suit in which these 
consolidated appeals have arisen came on 
appeal before tha Board in 1905. The 
Board, which heard the appeal finally, de. 
sided several important questions which were 
in dispute between the parties, but did not 
finally dispose of some other questions which 
related to portions of the property which were 
in dispute in the suit, and in respect of the 
questions which were not then finally decided 
advised His Majesty that these questions 
should be remanded to the Court of the Judi. 
cial Commissioner of Oudh with power to that 
Court to remit the case to the Court of the 
Subordinate Judge for inquiry. The judgment 
of the Board is reported as Thakur Sheo Singh 
v. Rant Raghubans Kunwar (9), The Court of 


(8) 36 Ind. Cas. 299; 481. A. 269; 20 M. L. T. 262. 
14 A. L. J. 1083; 18 Bom. L.R. 884; 31 M, L. J 
804; 38 A. 552; (1916) 2 M. W. N. 555; 250. L J 
1; 19 0, 0. 290; 1 P. L. W. 122; 21 0. W. N. 410; 4 O 
L. J. 8 (P. C.). 

(9) 32 I. A, 208; 2 O. L. J. 194; 27 A. 634; 9 0. W, 
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the Judicial Commissioner made on the 
4th March 1907 a decree -which dealt 
with some of the questions in dispute 
and on the 2lst Jannary 1909 a further dec- 
ree which dealt with the remaining questions 
in dispute and from those deorees these con- 
solidated appeals have been brought. The 
original parties to the suit are dead and to 
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understand the position of the parties fo these 
consolidated appeals itis advisable to state, 
so far as it is material for that purpose, 
the pedigree of the family to which they 
belong, so far as it has been proved or admit- 
ted in this litigation. The members of the 
family are Hindus, 


BHUP SINGH. 
~ $ 
E E E EE, : 


r 
Gajraj Singh, died childless 
in January 1860, 


— 


Balbhaddar Singh, adopted by his == Rani Raghubans Kunwar, 
original plaintiff, 
now dead, 


uncle Girwar Singh, whom he 
succeeded, and died child- 
less on 12th Decem- 
ber 1898, . 


e 


( 
Rajindra Bahadur Singh, eldest 
son. Party to the Appeal 
of 1905. Died in 1912, 


The property to which the suit related 
was property, moveable and, immoveable, 
of which Balbhaddar Singh died possessed 
on the 12th Dacember 1898, On his death 
his widow Rani Raghubans Kunwar and 
his brother Sheo Singh each alaimed ad- 
versely fo the other all the property of 
which Balbhaddar Singh had died possess- 
ed. The Court of Revenue made an order 
for the mutation of names in favour of 
Sheo Singh, and he obtained possession of 
all the property, moveable and immoveable. 
Rani Raghubans Kunwar on the 6th Feb. 
ruary 1900 brought this suit against Sheo 
Singh for possession of all the moveable 
and immoveable property. She alleged that 
Balbhaddar Singh had been adopted by his 
unsle Girwar Singh, and that Girwar Singh 
had by his Will devised all his property 
to Balbhaddar Singh, who had enjoyed it 
until his death. Her suit was resisted by 
Sheo Singh, who alleged that all the pro- 
perty claimed by her appertained to Taluga 
Mahewa and was impartible; that by a 
custom in the family females were exoluded 
from the inheritance; that the succession to 


kd 


Girwar Singh, died without issue 
of his body on 2nd 
January 1866. 


Rani Bijaikoer, living. 





Dunia Singh, survived his , 
brother Girwar Singh. 


( 


) 
Sheo Singh, ofiginal defendant, 
now dead, 


> 


RRA 





Mahindra Bahadur ae Narindra Bahadar 
Singh, Shiva Indra Bahadur Singh, brought 
upon the record in place of Rani Raghu- 
bans Kunwar on her death, 


the Taluqa was governed by section 22 of 
the Ondh Estates Aot (I of 1869), under 
whick he claimed that a brother was en- 
titled in priority to the widow; and he 
denied that Balbhaddar Singh had been 
adoptad by Girwar Singh.. Sheo Singh 
relied upon a Sanad, of the 19th Ostober 
1859, by which the Government had granted 
Taluga Mahewa to Gajraj Singh and hig 
heirs without other limitation of the line 
of inheritance. At some period of the 
litigation a copy of a Sanad, which was 
granted by the Government to Girwar 
Singh in 1861, was produced, and the Board 
in 1905 held that the copy was admissible 
in evidence and that Girwar Singh had in 
faot surrendered to the Government the 
Sanad which had been granted to Gajraj 
Singh in 1859 and the estate which had 
been granted by it, and in lieu of that Sanad 
had assepted the Sanad of 1861. The Sanad 
of 1861 said expressly:— 

“It is another condition of this grant 
that in the event of your dying intestate, 
or of any of your successors dying intestate 
the estate shall descend to the nearest 
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mala beir according to the rule of primo- 
.genitare.” 

~ The Courts in India had held that the 
-Sanad of 1831 could not’,in law operate 
-to substitute the line of déscent prescribed 
¿by it for the line of descent prescribed by 
the earlier Sanad of 1859, and haying 
found that Balbbaddar Singh had been 
adopted by Girwar Singh and had succeeded 
to Taluga Mahewa under the Will of Girwar 
Singh, and that the alleged custom ex- 
eluding: females from the inheritance had 
not been proved, gave Rani Ragbubans 
Kunwar a decree for possession. That 
- alleged custom excluding females from in- 
heritance was .the only osustom of the 
family which Sheo Singh attempted to 
prove. 

In the appeal which came before the 
Board in 1905 from the decree of the Court 
of the Judicial Commissioner it was con- 
tended on behalf of Rani Raghubans Kun- 
war that Girwar Singh was not competent 
to surrender to the Government the Sanad 
of 1£59; that the Government baving granted 
by the Sanad of 1859 the estate to Gajraj 
Singh and his heirs, had nothing left to 
grant to Girwar Singh in .1&6]; and fur- 
ther, that the Government had no power 
to create by the grant of :£61 an estate 
descending by any rule of inheritance that 
was contrary to the ordinary law, which, 
as the family were Hinds, was the Hindu 
Law. The Board, however, held that Qir- 
war Singh, being entitled by inheritance 
to “everything that had passed to Gajraj 
Singh under the Sanad of 1859, was com. 
petent to surrender the Sanad of 1852 and 
to accept instead of it the Sanad of 1851, 
and had surrendered the Sanad of 1859 and 
the estate which had passed under it, and 
that the Government was competent to 
grant the Sanad of 1861. As to the con- 
tention that the Government had no power 
to grant to a Hindu, as it did by the 
Sanad of 1861, an estate which should 
descend on an intestacy to the nearest 
male heir according to the rule of primo- 
geniture, their Lordships said: "Whatever 
force such a contention might otherwise 
have had appears to their Lordships to be 
removed by the Aot to which their atten- 
tion was called: ‘The Crown Grants Act, 
1895’ (‘Act XV of 1895’). That Act recites, 
amongst other things, that doubts baye 


arisen as to the power of the Crown to 
impose limitations and restrictions upon 
grants and other transfers made by it-or 
under its authority, and it is expedient 
to remove such doubts. And sestion -3 
enacts that— all provisions, restrictions, con- 
ditions and limitations over contained in 
any such grant or transfer, as aforesaid, 
shall be valid and take effect according to 
their tenor, any rule of law, Statate or 
enactment of the Legislature to the contrary 
notwithstanding.’ ” ; 
When the appeal was being argued be- 
fore the Board in. 1905, the’ arguments 
addressed to their Lordships related -only to 
the right to the possession of Taluqa Mahewa 
on the death of Balbhaddar Singh, and it 
appears to have been overlooked by Counsel 
during the arguments that the appeal also 
related to other property which was alleged 
to have been acquired by Balbhaddar 
Singh, and which had nof formed part of 
the property granted by the Sanad of 1861, 
Before the judgment of the Board was de- 
liverdd in 1405 the attention of their Lord- 
ships was drawn by -Ccunsel to the fact 
that the appeal also related to such other 
property, in their judgment | of 1905 their 
Lordships consequently said: “ The present 
appeal relates mainly to Taluqa Mahewa 
and the argument before their Lordships 
dealt only with it. The principle adopted 
in this judgment only applies to that Taluqa, 
including, of course, any property that may 
have accreted to it since the date of the 
Sanad under which it is held. It has been 
pointed ont by Counsel that the suit out of 
which the appeal arises related also to 
property said to have been acquired apart | 
from the Taluga. It seems clear that their 
Lordships have not materials befcre them to 
enable them to define what property (if any) 
other than the original contents of the 
Taluqa now passes as part of it.” Their 
Lordships held that Taluqe Mahewa, as 
constituted at the date of the Sanad of 
1861, with accretions (if any) or proper- 
ties (ifany) appurtenant to the Taluqa, had, 
on the death of .Balbhaddar Singh, passed 
in accordance with the limitations of that 
Sanad to Sheo Singh as the next male 
heir according to the rale of primogeniture, — 
and humbly advised His Majesty to 
make: ~- a deo'aration that the Taluga 
Mahewa as gonstituted at the date of the 
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Sanad, with acoretions (if any) or proper- 
ties (if any) appurtenant to the Taluqa, 
has passed to the appellant, and that as 
to any other “property of the deceased the 
decrees of the Courts below are not affest- 
ed,-and to order that it ‘be left to the 
Court of the Judicial Commissioner, if it 
be found that.there is a real controversy 
on the point, either itself to -determine 
‘what property falls under one category 
and what under -tha other, or to remit 
the case for inquiry to the Court of the 
Subordinate J nudge, and to order that, so 
far as may be necessary to give effect 
to the first part of the foregoing declara- 
tion, the decrees of the Courts below 
ought to be discharged and the suit dismiss- 
ed. 33 

“ That declaration was madè by the Order 
in Council and the Court of the Judisial 
Commissioner remitted tha sase’ for in- 
quiry to the Court of the Subordinate Judge. 

The Court of | the Subordinate ' Judge 
made two reports, one relating to the 
village -in dispute, and the other. to a 
house at Sitapur, a house at 
and moveable property of which Balbhad- 
dar Singh had died possessed. Objections 
which were taken to each of these reports 
came at different dates bafora the QOoart 
of the Judicial Commissioner, and from 
the decrees of that Court made upon those 
reports these consolidated appeals have been 
brought. 

- Some of the learned Judges of thi 
Court of the Judicial Commissioner mis- 
understood what their Lordships meant 
in 1905 by the terms ‘“acsretions” and 
“properties appurtenant” to Taluqa M hewa. 
Their Lordships cbviously did -not mean 
to limit accretions to land which had 
gradually and imperceptibly by the action 
of water gone to ‘the owner of the adjacent 
soil. No accretion. of fhat nature had 
apparently been suggested by the parties 
to the suit. What was suggested was that 
Balbhaddar Singh had acquired property 
by purchase, and had added it to the 
estate which had been granted by the 
` Sanad of 1561 to Girwar Singh. Tha 
fasts- wera not before their Lordships in 
1905 which would have enabled them to 
deside whether any lands had asoreted to 
Taluga Mahewa ag it was constituted at 
the date of that Sanad, The Crown has 


Lusknow,. 


in British India power to grant or to 
transfer lands, and by its grant, or on 
the transfer, - to limit in any way it 
pleases the descent of such lands, But 
a subject has. no right to impose upon 
lands or other property any limitation of 
descent which is at varianoe with the 
ordinary law of dessent of property ap- 
plicable in bis case. Sir Edward Chamier, 
then Mr. Chamier, Judicial Commissioner 
of Oadh, in his judgment on some cbijecs- 
tions taken to one of the reports of the 
Court of the Subordinate Judge, correat- 
ly stated the law in this respect as to 
the power of a subject, thus :— 

“I take it that is settled law that a 
subjeat cannot make his property descendible 
in a manner not recognised by the 
ordinary law, and that he cannot subject 
it to a rule of descent such as is con. 
tained in the primogeniture Sanad granted 
to Girwar Singh. If this is so, it ap- 
pears to me to follow that Balbhaddar 
Singh could not by express declaration, 
still less by mere volition, whether actual 
or presumed, subject property acquired by 
Him to the rule sof succession entered in 
the primogeniture Sanad granted to Girwar 
Singh.” 

With that statement as to the law their 
Lordships agree. It follows that in ag- 
eertaining what were the lands  slaimed 
by Rani Raghubans Kunwar in respect of 
which her suit was not dismissed in 1905, 
it must be ascertained what were the linos 
of which Balbhaddar Singh died possessed 
which were acquired by him and did not 
form part of Taluga Mahewa as it was 
constituted at the date of the Sanad of 
1861, and were not lands acquired by him 
from the Government in exchange for lands 
which were inaluded in that Sanad. The Go- 
vernment had power to give to Balbhaddar 
Singh in exchange for Sanad lands other 
lands which had not been granted to Girwar 
Singh in 1861, and the lands so acquired 
by him in exchange would be subject to 
the rule of dessent prescribed in the Sanad 
of 1861. 

By the Sanad -of 1861 the Government 
granted to Girwar Singh “the full pro- 
prietary right, title, and possession of 
Taluga Mahewa, consisting of the villages 
as per list attached to the kabuliyat you 
have executed,” subject to the payment of 
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rent and. the other conditions in the Sanad 
mentioned: - The estate, which was granted 
to Girwar Singh in 1861; was the same estate 
which had been granted to Gajraj Singh in 
1859 and had been surrendered .to the 
Government by Girwar Singh. Unfortu- 
nately neither the kabulzyat which was 
executed by ,Girwar Singh in 1861 nor 
the - - kabuliyat.. which. was executed by 
Gajraj Singh in 1859 has been found, 
but the .landa. granted in 1861 were lands 
of which: the -Government was then’in a 
position to grant “the full proprietary right 
and title’-to Girwar Singh. 


When the case was remitted for inquiry 
to the Court of the Subordinate Judge, 
that Court reported that of the 166 villages 
for which Rani Raghubans Kunwar had 
obtained her decree, which was subject of 
the appeal in 1905, there was no contro- 
versy as to 108 of them; it was admitted 
that the 108 villages were Taluqdari 
villages,’ that is, that they were villages 
which were insulded in the Sanad of 1661. 
As to the remaining 58 villages the Sub- 
ordinate Judge reported that Sheo Singh 
was entitled to 27 specified villages, and that 
Rani Raghubans Kunwar was entitled to 
31 yillages, which also were specified in 
the report. Rani Raghubans Kunwar filed 
objections to the findings of the Subordinate 
Judge as to 19 of the 27 villages which 
the Subordinate Judge had reported to be 
Taluqdari villiges, and on the other side 
objections were filed as to the findings of 
the Subordinate Judge as to the 31 villages 

which’ he had reported to be non-Taluqdari 
villages, that.is, villages not covered by the 
Sanad of 1861, 


On the sonsideration of the report the 
Court of the Judicial Commissioner allowed 
the objections of Rani Raghubans Kunwar 
to the findings of the Subordinate Judge 
as to Chak Sarkhanpur, Chak Simri, and 
one-half of Hasnapur, and held that they 
were non-Taluqdari ; and on the other hand, 
allowed the objections to the. findings of 
the Subordinate Judge as to Sarkhanpur 
Marhuna, Puraina and Patti Bhupatpnar, 
-and held that they were Talaaqdari villages, 
and overruled all the other objections, and 
made the decree of the 4th March 1907, 
which is one of the decrees now under 
appeal, 


~ Their Lordships will, now deal with the 
dal in which the title to the villages 
is disputed before them. They will consider 
only those cases in which if appears from the 
record that the objestions to the report of 
the Subordinate Judge which had been filed 
were persisted in by one or other of the parties 
in the Court of the Judicial Commissioner, It 
must be taken that the findings of the. 
Subordinate Judge were correct in all those... 
cases in which the objections to his findings 
were not supported in the Court of the 
Judicial Commissioner. 

The villages Parai, Unchagaon and - 
Khandwa Mitmau, which were non-Taluqdari 
villages, and were not inoulded in the Sanad 
of 1861, are villages which the Govern- 
ment subsequently transferred to Balbhad.- 
dar Singh in exchanga for three of the 
Taluqdari Sanad villages or parts of them, 
and consequently must be treated as Taluq- 
dari villages which on Balbhaddar Singh’s 
death descended to Sheo Singh. 

The village Sarkhanpur Marhuna, which 
is distinct from Chak Sarkhanpur, must 
be taken to have been a Taluqdari village ` 
at the time when the Sanad of 1861 waa 
granted, and to have been included in 
that Sanad., It descended on Balbhaddar 
Singh’s death to Sheo Singh. The Pleader 
for Rini Raghubans Kunwar gave up on 
her behalf all claim to the village. 

Puraina was entered in the Summary 
Settlement of 1£59 in the name of Janki 
Pershad as the proprietor. It’ had been 
mortgaged to Thakur Umrao Singh, under 
a mortgage with possession of 1245 Fasli 
(1837-1838), which became irredeemable 
by reason .of Act XIII of 1866, and the 
Settlement Officer on the 30th June 1868 
gave Balbhaddar Singh, who was the legal 
representative of Thakur Umrao Singh, a 
decree for the full proprietary possession, 
Poraina was non Taluqdari property at 
the time of the Sanad of 1861. 

Patti Bhupatpur was entered in the 
Summary Settlement in the names of Jangu 
and Lachman asthe proprietors. Balbhad- 
dar Singh obtainad a desree for one third 
of the villaga on the 7th February, 1868, 
under a mortgage of conditional sale which 
had been granted in 1243 Fasli (1840 1841) 
by the then proprietors. In an application 
for partition Balbhaddar Singh dessribed 
Patti Bhupatpur as not comprised in any 
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Taluga, and’ in 1894 he purchased another : 


one-third of the Patti. It was non-Talua- 
dari, and was not included in the Sanad 
of 1861. ` 
Munda Nizampur was fnherited - by 
Balbhaddar Singh from Anand Kunwar, 
and could not have been included in the 
Danad of 1861. It is non-Taluqdari. 
Benipur was purchased by Balbhaddar 
Singh between 1880 and 1884, and was 


not included in the Sanad of 1861. Ib is 
non-Talnqdari. 
Kasba Kheri. The kalakan of the 


Summary Settlement does not show that 
it was settled with Gajraj Singh. - No 
evidence has been referred to which shows 
with whom the village was settled, but 
as Rani Raghubans Kunwar stated in her 
pldint “that Kasba Kheri had ~ been settled 
with Gajraj Singh, it must be taken “to 
have been included in the Sanad of 1861 
and to be Taluqdari. 


Rechan was found by the Subordinate 
Judge and by the Judicial Commissioner’s 
Court .to have been. included in -Taluqa 
Mahewa at the date of the Sanad of 1861. 
No evidence has been brought to the 
Lordships to- show 
that those findings were not correct. Gajraj 
Singh paid revenue assessed in eee aC 
Rechan, Rechan must be taken to be 
Taluqdari. , 

Ohak Sarkhanpur. In the Summary 
Settlement Chak Sarkhanpur was. entered 
in the name of Har Pershad as the pro- 
prietor. Balbhaddar Singh acquired it by 
purchase, It was not included in the Sanad 
of 1861 and is non-Talugdari. 


Chak -Simri was entered in the Summary 
Settlement in the name of Mohan Lal. 
It was purchased by Balbhadhar Singh, 
It was not included in the Sanad of 1261, 
and is non-Taluqdari. 

Hasnapor. One-half of Hasnapur was 
purchased in 1270 Hijri (1853) by Umrao 
Singh, and the other half in 1865 by 
Balbhaddar Singh. Consequently one half 
of the village was incladed in -the Sanad 
of 1861 and is Talugdari, and the other 
half is non-Taluqdari. 

Nausar Jogipur, In the Summary Settle- 
ment this village was entered in the 
name of Gajraj Singh. In a mortgage 
stated that this 


village was inciuded in the Sanad. It 
must be taken that the village is Taluqdari. 
` Mukaddarpor.’ In a mortgage deed Bal- 
bhaddar Singh stated that this village 
was cowprised in the Sanad. . The Pleader 
of Rani Raghubans Kunwar stated at the 
hearing that Behari had sold it to Gajraj 
Singh, who, however, had not obtained 
possession until after the Summary Settle- 


ments.. It must be treated as a Taluqdari 
village. 
- Bastauli. In the Summary Settlement 


‘the two halves of Bastauli were entered 


in the-name of Gajraj Singh, 
be “taken as Taluqdari. 

Saharwa. Inthe Summary Settlement this 
village was entered in the name of Gajraj 
Singh. It must be takenlto have been inslud- 
ed in the Sanad of 1861 and as Taluadari, 
Asawa, Banjargaon, Bhargawan, Jamnaha, 
Saunkia, Sansarpur and Kaimahra, all these 
villages were found by the Judisial Commis- 
sioner’s Court to have been in the possession 
of Girwar Singh at the date of the Sanad of 
1861.° The Subordinate Judge and the Court 
of the Judicial Commissioner dealt with them 
as Taluqdari villages, and nothing has 
been brought to the attention of - their 
Lordships to lead them to the conelasion that 
these villages, or any of them, were not in- 
eluded in the Sanad of of 1861 and were not 
Taluadari villages. 4 

The result of their Lordships’ view as 
to the villages is that to the list of 
villages set’ out in the decree of the 4th 
March 1¢07 of the Court of the Judicial 
Commissioner, in respect of which Rani 
Raghubans Kunwar was entitled to main- 
tain her decree for possession, the villages 
Puraina and Patti Bhupatpur should be 
added, and that’ uo village should be 
struck out of that list. 

Their Lordships will now sonsider the 
decree of the Court of the Judicial Com- 
missioner of the 21st January 1909, which 
was made on the hearing of the objections 
whish were filed “to the report of’ the 
Subordinate Judge which dealt with dis- 
putes as to a house in Sitapur, a house in 
Lucknow, and the moveable property of 
which Balbhaddar Singh had died pos- 
sessed. 

The house in Sitapur was acquired by 
Balbhaddar Singh, and never af any time 
was part of the Taluqdari estate which was 


and | must 


=~! 


1909, 


920 INDIAN OASES, 


SURAJBaLI SINGH V. MOHAMMAD NASIR. 


granted to Girwar Singh by the Sanad 
of 1861. -It is non-Taluqdari. 

' The house in the Kaiser Bagh at 
Lucknow. The right to the possession of 
this house does not depend upon the 
Sanad of 1861, which was granted to 
Girwar Singh upon the surrender by him 
to the Government of the Sanad of 159, 
which had been granted to Gajraj Singh. 
The house in the Kaiser Bagh was not 
included in the Sanad of 1661. It is com- 
mom ground that a house in the Kaiser 
Bagh was allotted by the 
Girwar Singh in 1864 or 1€65 for his 
use as the Taluqiar of Taluqa Mahewa. That 
house was demolished when the Canning 
College was built, and in place of it another 
house, the aa now iu dispute, was 
allotted by the Government to Balbhad- 
dar Singh for his use as the Taluqdar 
of the Taluqa Mahewa. No Sanad relating 
to the house has been produced, nor has 
it been proved that any Sanad relating to 
the house was granted. Bot it may be 
inferred from the fact that the house was 
allotted to Balbhaddar Singh for his mse 
as Talugdar of Mahewa that such right 
to ‘possession of it as he had passed not 
to his widow but to his successor in the 
Taluqdari of Mahewa. 

The moveable property of which Bal- 
bhaddar Singh died possessed was not 
subject to the limitation of descent which 
was by the Sanad of 1861 prescribed for 
the ‘villages which were included in that 
Sanad, and passed on his death to -his 
widow, Rani Raghubans Kunwar. 

The decree of the Court of the Judicial 
Commissioner, dated the 21st January 
should be varied by decreeing 
that the suit of Rani Raghubans Kunwar 
should stand dismissed so far as her suit 
related to her olaim for the possession 


~ of the house at Lucknow, 


Thakur Rajindra Bahadur Singh, who 
was brought upon the record as -the re- 
presentative of his late father, Shen Singh, 
died in 1912, and Rani Raghubans Kunwar 
, died. in 1910, and their Lordships have 
“been much pressed to advise His Majesty 
as to who is now entitledto the property 
other than Taluga Mahewa as it was oon- 
stituted at tbe date of the grart of 1861, 
in respect of whith Rani Ragbubans 


_ Kunwar brought her suit in 1900 in the 


Government to. 
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Court of the Subordinate Judge of Sitapur, 
but their Lordships are not in a position 
to tender such advice, and can only advise 
His Majesty as to the rights of the 
parties as they existed at the time when . 
the decrees of the Court of the Judicial 
Commissioner now under appeal were 
made. 

Their Lordships will Lumbly advise His 
Majesty that thedecree of the Court of tha 
Judicial Commissioner of “the 4th “March 
1907 should be varied by adding to the list 
of villages set forth in that decree the 
villages Puraina and Patti Bhupatpur, and 
that the decree of the Court of the 
Jadicial Commissioner of the 2lst January 
1909 should be varied by decreeing that 
the suit of Rani Raghubans Kunwar 
should stand dismissed so faras her suit re- 
lated to her claim for possession of the 
house at Lucknow, and that so varied 
those decrees should be affirmed as of tha 
dates when they were made respectively 
by the Ccurt of the Judicial -Ccm-. 
missioner, and shonld have effect accord: 
ingly as to the rights of the parties who 
were concerned at those respective dates 
and of those claiming under them. „0 
costs of these consolidated appeals as 
between the parties to them shall be 
allowed. ! 

Solicitors for tbe Appellant. — Messrs. 
Downing Hacdcock, Middleten and Tswis 

Solicitors for the Respondents.— Messrs. 
T, L. Wilson & Co. 


Decrecs modified, 





ALLAHABAD HIGH COURT. 
Seconp Civit Apreat No. 557 or 1917, 
July 17,1918. 
Present:—Sir Henry Richards, KT., 
Chief Justice and Mr. Justice Tudball. 
SURAJBALI SINGH AND OTEERS— 
DeFENDANTS—APPELLANTS, 
VETEUS 
MOHAMMAD NASIR AND otHers— 


PLAINTIFFS — RESPONDENTS. 

Pre-emption—Custom, rroof of -Wajib-ul-arz, entry 
in, value of. 

When considering .the existence cr non-existence 
of a custom of pre-emption the Janghage of the 
entry in the wajib-ul-arz which is relied upon asa 
proof of the custom shoul be taken into considera. 


tion, [p.221, col. 2.] | 


t 
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Where a wajib.ul-arz provided that when a 
stranger liad obtained property under a sale ora 
mortgage, the co-sharers, ina certain order, were 
entitled te take the property in the casevofa sale 
at sixteen years’ purchase and in the case ofa mort- 
gage at eight: 

Held, that the entry was wholly insufficient to 


“prove a custom of pre- -emption. [p. 221, col. 2.] 


Second ppal, from a decree of the 
District Judgé, Azamparh, 


The Hon’ble De. Tej Bahatur Sapru, for 
the Appellants. 


Mr. S. d. Haidar and the Hon'ble Syed 
Raza Ali,.for the Respondents, 


JUDGMENT.—This appeal arises out of, 
The plaintiff alleges - 


a suit for pre-emption. 
that ‘a custom: of. pre-emption prevailed 
aud adduced in evidence an extract from 
the wasib-ul dis of 1872. This is the only 
evidence adduced on bebalf of the plaintiff 
of the existence of the custom, One has 
anly to peruse the entry to come. to the 
conclusion that it was almost impossible 
that this could have been a record of a 
It provides amongst other things 
that as soon-as & stranger has bought or 
mortgaged the property, the co-sharers in a 
certain order are entitled to take the 
property in the case of a sale at sixteen 
years’ purchase and in the case of a 
mortgage at eight. It further goes on to 
record a right of a person to redeem a 
mortgage in which he has no interest 
whatever, As against this piece of evidence 
(if it can be so called), the defendant 
vendee adduced ‘a decree of the year 1873, 
In that litigation the plaintiff, who now 
seeks pre-emption, had purchased a share 
in the village as a stranger. A suit was 
brought against him for pre-emption, .the 
then plaintiff basing his claim upon this 
very entry in the wajib ul-arz. The present 


plaintiff (then vendee) pleaded that there, 


was no custom and that the record in 
the wajrb-u)-arz was merely the record of a 
contract, whioh was not binding on his 
vendor, because it had not been verified 
by him. Reading the judgment in the 
previous litigation the then plaintiff and 
his advisers apparently hardly thought it 
possible to rely upon. the entry in the 
wajrb-ul-arz as the record of, a custom, It 
was relied upon chiefly as the record of 
a contract. Had it been possible for the 
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then plaintiff to rely upon it asa custom, 
it wonld have been greatly tə his interest 
to do so, because he would have been 
saved from any real or supposed obligation 
to prove that the wajtb-ul-arz had been verified 
by the then véndor. Itmay be mentioned 
in passing that the wyib-ul-arz was tken 
only about six years old, and presumbly 
many of the persons who had verified it 
were still living. The lower Appellate 


Court bas fcund in favour of the plaintiff. 


In doing se the learned Judge has not 
disaussed, or apparently considered, the 
language in the record in the wajib-ul arz, 
The language of that document ought 
certainly to have been taken into consideration 
when vonsidering the existerice or non- 


` existence of the custom. In’ dealing: with 


the previous litigation the learned District 
The only documentary: evidence 
urged on behalf of the appellants is a 
copy of a judgment `of the Subordinate 
Judge of Azamgarh, dated the 3lst of 
May 1878. It appears that the plaintiff 
to this suib was a vendee. in that case 
and that ib was dismissed on a finding 
that a contract or custom of pre-<mption 
was not proved. I think a solitary jadg- 
ment does not. rebut the presumption raised 
by the record of custom of pre-emption in 
the warb- ul-arz.” 


From these remarks it would appéar 


that the learned Distrist Judge completely 


lost sight of the significance of the fact 
that the person who was now seeking to 
get the property had actually pleaded in 
the year 1678 that there was no right of 
pre-emption founded either upon custom or 
contract and that he had been successful 
in this plea. Jn our opinion there was no 
trial of the issue by the lower Appellate 


‘Court onthe evidence and we are entitled 


to deal with the evidence ourselves. As 
already pointed out, the sole evidence in 
support of the existence of the custom was 
the entry in the wajzb-ul-arz, which (as we 
have already said) on the very face of it 
almost disproves thatit is the record of a 
custom; while on the other hand we have 
the plaintiff coming to thie village as a 
stranger in the year 1878 after pleading 
successfully that there was neither custom 
nor contraci. In our opinion the evidence 
was wholly insufficient to establish the 
existence of a custom. We accordingly 
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allow the appeal, set aside the decrees of 

bath- the Courts. below and dismiss the 

pees suit es costs in all Courts, 
Appeal allowed, 


MADRAS HIGH COURT. 
Civit Appeat No. 131 or L917. 
April 11, 1918. 
Present: —Sir John Wallis, Kr., Chief 
Justice, and Mr. Justice Speo: neer, 
CHIRAVURI PATTABIRAMARAJU, 
GENERALLY STYLED as KELLAPALLI 
CHINNA VENKATARAJU, MINOR, By 
FATHER AND GUARDIAN CHIRAVURI 
BANGARRAJU—Devrenpant No. 1 
ch —-APPELLANT 
` 7 _versus 
“KALLA PALLI TIRAPATIRAJ y 
” AND OTHERS— PLAINTIFF AND DAFENDANTS 


Nos. 2 AND 3—RESPONDENTS. 

Hindu Law-—Mitakshara—Adoption by widow— 

Consent of sapindas, nature of, requisite to validate 
adoption—Consent of remote reversionen, effect of. 
- An adoption made by a Hindu, widow without a 
bona fide attempt to obtain the advice of her hus- 
band’s sapindas, ignoring a nearer reversioner and 
securing the assent of one more remote, is invalid. 
[p. 228, col. 1.] 

A Hindu widow made no attempt to adopt a 
son for 15 years after her husband’s death but on 
her death-bed adopted her sister's danghter’s son 
with the consent of a remote reversioner who was 
interested in the adopted boy, after sending « 
threatening letter to the-nearer reversioner that, if 
hé did not give his consent within 24 hours, she 


would adopt:_ - 
Held, that the adoption was invalid, [p. 224, col. 1,] 


Appeal against the decree of the Court 
of the Temporary Subordinate 
Rajahmundry; in Original Suit No. 4 of 1916. 
~ Messrs. P. Narayanamurihi and: P. Raja- 
_gopalan, for the Appellant. 

-` Mr. B: Narasimha Row and the Hon’ble 
Mr. T, Rangachariar, for the Respondents. 

JUDGMENT.—The suit was brought to 
éstablish “the plaintiffii’s title, as nearest 
reversioner, to succeed to certain immoveable 
properties on the death of his eldest brother’s 
widow Chinna Achayya and- to recover 
possession of the said properties together 
with mesne profits and costs. 

‘The suit. was opposed by the lst 
defendant, a minor alleged’ to have been 
adopted by thé widow with the consent 
of her ‘husband’s Sapindas three days 
before her death, ‘The plaintiff ‘farther 


‘appeal preferred by the lst 


Judge, 


based his claim upon a deed of surrender 


alleged to have been executed in his 
favour by the widow three days before 
the adoption. When the Sub-Registrar 


came to the village on being sent for to 
register this deed, Chinna Achayya denied 
having executed it and consequently it 
was not -zregistered. It has, however, 
become unnedéssary to deside any questions 
as to the genuineness and validity of the 


. surrender deed, ‘as the plaintiff is undoubt- 


edly entitled to succeed upon his relation- 
ship alone if it be found that no valid 
adoption was made. The case both at the 
original trial and at the hearing of the 
` defendant, 
who was ` unsuccessful in opposing the 
suit in the Temporary Sub-Judge’s Court, 
turned upon the second issue, whether 
Achayya had authority from her husband 
to adopt, and if not, whether she obtained 
the assent of the Sanindah and . whether 
such assent was sufficient to validate the 
adoption. 

There is no evidence that Kebaya was 

authorised by her husband to adopt a son 
after his death. The only oral evidence 
on the point is to be found in the state- 
ments of defendant’s witnesses Nos. à- and 
6, and that is against the theory that she 
had her husband’s authority. The adop- 
tion deed (Exhibit 1) only mentions that 
she had the assent of one of the Sapindas 
and the notice to the plaintiff (Exhibit III) 
contains a mere assertion that her -hus- 
band, at the time of his death, requested 
the plaintif to see that an adoption of 
a boy to be selected by his wife was 
made, not that he then and there autho- 
rised her to adopt. 
_ We may, therefore, proceed to aga dan 
the second part of this issue. The 
circumstances under ‘which the Sapindas 
ware consultéd are most important for 
arriving at a just conclusion. 

Achayya’s husband died about the year 
1900. For 15 years she made no attempt 
to adopt a son in order that -she might 
perpetuate her husband’s lineage and 
enable him to attain beatitude. When 
she was on her death-bed she was taken 
to the house of: Somaraju, the son of 
another brother of her husband, probably 
as the Sub-Judge observes,- to -remove 
her from the plaintiff’s influence. While. 
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there, she was given a written authority 
(Exhibit IL) to adopt by Somaraju who is a 
more remote reversioner-than the plaintiff, 
and she issued a notice (Exhibit IIL) to the 
plaintiff threatening that, unless he gave 
her the necessary authority within 24 
hours, she would adopt a son on the 
strength of the authority of the more 
remote reversioner. These two documents 
purport to have been written on the same 
day (December 18th, 1915) as the surren- 
der deed in the plaintiff’s favour is alleged to 
have been executed and itis probable that 
Somaraju gave his authority to adopt (Exhibit 
I) even before the notice (Exhibit III) 
reached the plaintiff, seeing that the plaint- 
iff deposed that he did not get it till 
late at night. They suggest that the 
, widow, when dying, was very much under 
“the influence of her relations, who 
squabbling as to who should get her pro- 
perty. Finally, on December 21st, she 
adopted her own sisters daughter’s son, 
an infant one year old, who, as we 
understand, was not within the gotra `of 
her deceased husband. There is no gues- 
tion that this~child (lst defendant) was 
in faot adopted, but we ‘think that the 
learned Subordinate Judge was right in 
holding that the adoption was invalid 
because there wasno bonafide effort on the 
part of the widow to take the opinion of 
the Sapindas in the way that the law 
requires. “An adoption made without such 
bona Jide effort is invalid, vide Veera Basa. 
varaju v. Balasurya A AA (1). To apply 
the test laid down by the Judicial Com. 
mittee in. Vellanki Venkata Krishna Rao v. 
Venkata Rama Lakshmi (2), oan it 
be said in this case that there is such 
proof of assent on the part of the Sapindas 
as should be sufficient to support the 
inference that the adoption was made 
by the widow, not from caprision’ or 
corrupt motives or in order to defeat the 
interest of this or that Sapinda, but upon a 
fair consideration, by what may be called 
a family souncil, of the expediency of 
substituting an heir by adoption to the 
. deceased husband. Theanswer must, under 
the above stated circamstances, be in the 


(D) 25 Ind. Cas, 3; (1914) M. W. N. 502. ; 


(2) 1M. 174.0 pP. 190; 1 Ind. Jur, B3; 41. A. 1; ` 


26 W. R. 21; 3 Sar. P. O7 J, 969; 8 Suth, P. 0. J. 853; 
1 Jnd. Deo, AS s.) 116 (P, 0.). 


ae 


were | 
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negative. For 15 years, Chinna Achayya did 
‘not .take the trouble to do anything 
towards making an adoption. In her 


last illness she seems to have made up 
her mind, or rather in all probability it 
was mado up for her by ber sisters 
daughter’s husband Bangarraju, the father 
of the lst defendant, to adopt a child out 
of the family of her own relations, and 
do so at all costs. Instead of consulting 
the advice of the nearest Sapinda before- 
hand, it is clear, to adopt the words of Mr, 
Justice Bashyam Aiyangar i in Subrahmanyam 
v. Venkamma (3), “that she was determined 
to ignore him and not care for hisadvice 
or even give’ him an opportunity to advise 
her’, The evidence of defendant’s witnesses 
Nos. 7" and 8, that prior to Exhibit ILI 
Chinna Achayya orally asked the plaintiff 
for his assent to the adoption, was rightly 
disbelieved by the Subordinate Judge, as 
defendant’s witness No. 7 was proved to 
have been gained over and to be an un- 
trustworthy witness and as defendant’s 
Sth witness was highly ‘interested, being 
the natural father of the adopted boy. 
Exhibit [II contains a threat of an intention 
to act on ‘the authority of Somaraja, the 
remoter Sapinda, in preference to the plaint- . 
iff if he would not consent within 24 hours, 
it assumes that the plaiitiff will not give 


| his consent and that he is actuated by the 


improper motive of getting the whola pro- 
perty for himself. As the learned Snb- 
Judge observes, this document shows that - 
Chinna Achayya, when shé gave the notice, 
had made up her mind to adopt and that 
she had no idea of consulting the plaintiff 
inthe matter. 

The object of getting the consent of 
Sapindas to adoption has been deslared in 
Venkamm1 v. Subramaniam (4), which was 
followed in Venkatarama Raju y. Bapamma 
(5) to be to get an independent judgment | 
on the expediency: of the proposed adop- 
tion, but, as observed by Sashagiri Aiyar 
J., in Adus Krishnayya vy. Adusumalh 
Lakshmipatht (6), the widow has no right to 


(3) 26 M. 627 at p. 687; 13 M. L. J. 239. 

(4) 80 M, 60; 17 M. L. J. 114; 2 M. L. 9.91; ILC. 
W. N. 345; 5 0. L. J.140; 9 Bom. L, R. 89; 4 A. L, J: 
1:0; 34 I. A. 22 {P:i 0.), 

(5) 26 Ind. Cas, 888; 39 M, 77; 27 M. L. J. 633; 
(1944) M. W.N. 911. 

(6) 82 Ind, Cas” 253; 30l} M.S. J. 265; 19 M. L. T, 
286. 
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assume that it would be useless to consult 
the nearest reversioners, who are the natural 


advisers and protestors of the widow. 
There is not mach of bona fide consul- 
tation about a threatening letter couched 


in the terms of Exhibit IIE. 


We are, therefore, , clearly of opinion 
that in this case there was an absence of 
any bona fide attempt to obtain the advice 
of the deceased husband's Sapindas before 
the adoption was made, and it follows 
that the adoption of the ist defendant 
was in consequence not a valid adop- 
tion. l 

This appeal is dismissed with costs. 


M. C.P. 
Appeal dismissed, 


—_ 


BOMBAY HIGH COURT. 
Ssconp Orvin Arpeat No, 300 oF 1917, 
Angust 19, 1918. 
Present:—Mr. Justice Heaton and 
Mr. Justice Hayward. 

SAVLA TUKARAM MALI—Ptaintire 


—~APPELLANT 
i Versus 
SANTYA PARSHA MAHAR— DEFENDANT 
—~ RESPONDENT. $ 


y Hereditary Offices Act (III Bom. of 1874), 
58. a i y ps Jurisdiction Act {X Bom. of 
1876), s. 4 (a°—Mahar Vatan, existence of, question as 
to, determination of —Jurisdiction of C ivil and Revenue 
Courts—Procedure. l | ni 
Plaintiffs, villagers, brought a suit for an injunction 
to prevent the skins ef their dead animals being 
taken by the defendants, who were village Mahars 
claiming the right os Vatandars. The snit was 
dismissed by the lower Courts on the ground that 
it was not cognizable by a Civil Court under section 
18 of the Bombay Hereditary Offices Act and 
section 4 (a)- of the Bombay Revenue Jurisdiction 


“aa, (1) that the question whether there was or 
was nota Mahar Vatan was wilhin the jurisdiction 
of the Civil Courts; [p-226, col. 1.] 

(2) that prime facie the skins belonged to the 
owners of the dead animals and that the plaintiffs 
were entitled to their injunction unless the Mahars 
could succeed in showing that there was an hereditary 
office, in which case the parties would have to be 
referred for the settlement of their disputes to 
the Oollector under section 18 of the Bombay 
Hereditary Offices Act. [p. 224, col, 2] _ 
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Appeal from the decision of the District 
Judge, Belgaum, in Appeal No. 136 of 1916, 
confirming the decree passed by the Sub- 
ordinate Judge, Chikodi, in Civil Suit No. :29 
of 1915: 


Mr, A. G. Desat, for the Appellant. 
Mr, Nilkant Atmaram, for the Respondent. 


JUDGMENT. 

Hayward, J.—The plaintiffs are villagers 
seeking an injunction to prevent .the skins 
of their dead animals being taken by the 
defendants, who are village Mabars. claiming 
the right as Vatandars. p ig : 

The issues raised were—whether defend- 
ants had the right, whether they were 
Vatandar Mabars, and whether the suit 
was cognizable by the Civil Courts. The 
two former issues were not decided, as it 
was held that the suit was barred by seo- 
tion 18 of the Vatan Aot, 1874, and sea: 
tion 4 (a) of the Bombay Revenue Juris: 
diction Act, 1876, | A 

If seems to me the suit must be re- 
manded for trial.on the merits, The sking 
would prima facie belong to the villagers 
who owned the dead animals, as pointed 
out in the case of Yellapa Bhimapa v. Mans 
kia (1), and the villagers would prima facie: 
be entitled to the injunction sought against 
the Mahars., This might, however, be. re- 
butted by showing a certain, continuous, im- 
memorial and reasonable custom in favour of 
the Mahars, as would appear from paragraphs 
Nos, 428 to 489 of Volume X of Halsbury’s 
Laws of England. But if the right should 
be, as here pleaded, attached to an here- 
ditary office vested in the Mahars, then 
the definition of its nature and extent 
would devolve exclusively on the Collector 
by section 18 of the Vatan Act, 1874, read 
with the third paragraph- of clause (a) of 
section 4 of the Bombay Revenue Jurisdia.- 
tion Act, 1876. It seems to me, therefore, 
that the villagers would be entitled to their 
injunction, unless the, Mahars should suc- 
ceed in-showing that there is an heredi. 
tary office, that is to say, an office held 
hereditarily for the performance of duties. 
connected with the administration within 
the meaning of the fourth paragraph and that 
they are Vatandars of that Vatan within 
the meaning of the sixth and seventh para- 
graphs of section 4 of the Vatan Aot, 1874, If 


(1) 8 B, H. C. R. A. C.J, 27. 


N 


| 


Vol. XLVIII] 
JORAWAN LAL U, BALDEO SINGH, 


‘that should be established, the parties would 
have to be referred for the settlement of 
their disputes to the Oollestor under seg 
tion 18 0f the Vatan Act,.1874. It seems 
to me that the question whether there is a 
` Mahar Vatan is within ‘the jurisdiction of 
the Civil Courts, Provision has been made 
for the creation of new Vatans and for the 
commutation of servicé and management 
of old Vatans, but no provision has been 
“made for enquiry into the existence of old 
-Vatans by“ the Vatan Ast, : 1874. Nor 
would’ such enquiry appear to be barred by 
anything in the Revenue Jurisdiction Act, 
1876.. It has been recently held on a parity 
of 1 reasoning in the:oase of Raoji Fakira 
v. Dagdu Hanmata Mahar (2) - that the ques- 
tion who are Vatandars of a Mahar Vatan 
is likewise within the jurisdiction cf thé 
Civil: Courts, It seems -to me, therefore, 
that the suit must bé remanded for these 
two matters to be determined and for 
disposal in the light of the above ‘remarks 
under Order XLI, rule 23, Civil Procedure 
` Gode. Costs to be costs in the cause. 

Heaton, J.—I goncar, _ 


Suit remanded. 
(2) 36 Ind. Cas. 562; 18 Bom. LR. 779; 41 B. 23. 





; PRIVY COUNCIL. 
ÅPPEALS FROM OUDH. JupictaL ComMIssioNnER’s 
| COURT, ` 


February 22, 19:8, 
Present :~~Vissount Haldane, Lord 
~ Sumner, Sir Johm Edge and Mr. Ameer 

Ali., 

JURAWAN LAL AND ANOTHER—PLAINTIFFS 

—— APPELLANTS 

VETEUS - 

BALDEO SINGH AND ANOTHER— DEFEND- 


ANTS — RESPONDENT. ' 
Appeal to Privy Council—Question of fact—Burden 
of proof. 
An appellant musi realise that by bringing a 
question of fact, which hag been carefully examined 


” by Judges fally conversant with the habits and 


practices of the country, before the Privy Council 
he takes a heavy burden upon himself. 


JUDGMENT. 
‘Lorp Susuyer.—The isste- in this case 
was simply whether the pinati had or 
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tradistory. At the 


‘was probable, 


had not paid certain money some twelve 
years before the trial. The burden of 
proof was on him. He did not go into 
the witness-box. He called no satisfactory 
evidence to account for the disappearance 
of the important contemporary documents, 
namely, the receipts, which he alleged 
had been in his possession. The evidense 
of his witnesses was flimsy and oon- 
trial he succeeded, 
The Court of the Judicial Commissioner, 
after a very careful examination of the 
evidence, held that he had not proved 
case, and allowed the appeal. The 
Subordinate Judge had- accepted his eyi- 
dence, not because if had impressed him 
as truthful, for he called it ungonvinaing, ` 
but because he thought that there was 
some presumption that such a -payment 
must have taken place. It has heen urged 
upon their Lordships that such a payment 
though for reasons which 
appear to have escaped the trial Judge. 
They are, Eowever, reasons applicable 
to parties who | were traders or pros 
fessional money-lenders, but it is admitted 
that the parties here were cultivators and 
peasants, to whom such redsoning is much 
less applicable, 

Their Lordships cannot see their way 
to displace a carefully reasoned judgment 
of the Judicial Commissioner’s Qourt, on 
a question of faot whioh commenda itself 


_ to their view of the oase, merely in order 


to restore a judgment of the Subordinate 


- Judge, which did not rest on the favour 


with which he regarded the witnesses, 


-bnt on a speculation of his own as to 


the full the 


the vrobabilities, which does not appear 
to be satisfactory. 
Their Lordships, while - recognising to 
appellant’s legal and con- 
stitutional right to appeal in this 0886, 


think that it should be observed that, on 


a question of fast, which has been aiready 


carefully examined by Judges fully con- 
versant with the habits and practices of 
the country, an appellant must realise that 
he takes a heavy burden upon himself by 
bringing snch a oase before this. Board. 
Their Lordships will humbly advise His 
Majesty that this appeal ought to be. 
dismissed, but without costs as it is ex parte, 
Appeal dismissed, 
\ 
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MADRAS HIGH COURT. 
MISCELLANEOUS Seconp Civic Arrear No. 26 
` or 1917, 
July 16, 1918, 
Present:—Mr. Justice Spencer and 
" Mr, Justice Krishnan. 
‘THANGI SHRTTITHI-—PLAINTIFE — 
PETITIONER— APPELLANT 
Versus 
DUJA SHETTI anp OTRERS—DEFENDANTS— 


— RESPONDENTS. 
: Limstation Act (1X of 1908), Sch. I, Art. 182, cl. (5) 
— Mortgage decree—Hwecution—Money deposited as 
security for costs—Application by decree- holder for 
payment out, whether application in execution or step- 
in-aid of execution.” 

An application by,a decree-holder for payment 
out of money deposited in Court,to be credited 
towards the decree amount,is an application fore “steps 
in-aid of execution” within the meaning of clause (5), 
Article 182 of Schedule I of the Limitation | Act. 
[p. 227, col. 2.] 

A fortiori i is this the case TEON the deposit was 
made only as security and an order of Court is 
necessary to make it available for payment towards 
the decree amount. [p.-227, col. 2.] 

- Hem Chunder Chowdhry v. Brojo Soondury TEA 8 
€. 89; 10 C, L. R. 272; 4 Ind. Dec (N. 8.) 57, Fazale 
Imam v. Metta Singh, 10 C. 549;.5 Ind. Dec (N. 8.)368, 
Gunga Pershad Bhoomick v. Debi Sundari Dabea, 11 
C, 227; E Ind. Dec. (N. 5.) DO and Ananda Mohan Roy 
v. Hara Sundari, 23 Q. 196; 12 Ind. Dec, (N. 8.) 180, 
distinguished. : 

Venkatarayalwu v. Narasimha, 2 M, 174; 1Ind. Dec. 
(N. 3.) 892, Kerala Varma Valiya Rajah v. Shanga- 
ram, 16 M. 452; 6 Ind. Dec. - (N. 8.) 1021, Koormayya 
y. Krishnamma Naidu, 17 M. 165; 3 M. L. J. 296; 6 
Ind, Dec. (N. 8.) 113, Bapuchand Jethiram Gujar v. 
Mugutrao, 22 B. 340; 11 Ind. Deo. (nN. 8.) 809 and 
Paran Singh vy. Jawahir Singh, 6 A. 866; A. W.N. 
(1884) 118; 4 Ind, Dec. (x. s.) 82, followed. 

Plaintiff obtained a mortgage decree against defend- 
ants for sale of their family property mortgaged to 


_ her. Sixth defendant, against whom the decree was 


ex parte, applied to set it asidé, His application was 
granted and are-trial was ordered on his deposit- 
ing Rs. 600 as security for costs. The amount 
was paid and the Court again passed a decreo for 
sale in favour of plaintiff. Plaintiff applied for 
payment out of the said sum of Rs. 500 to her 


towards her decree amount andthe payment was’ 


ordered. The plaintiff filed the present application 
in execution more than 3 years after the date of 
the revised decree, after giving credit for the Rs, 500 
recovered i in the previous application: 

Held, that the previous application was an 
application for a “step-in-aid of execution” within the 


meaning of Article 182, Schedule I, of the Limitation’ 


Act and that, therefore, the present application, which 
was made within. three years of the former, was not 
barred. [p. 227, col, 2..] 


Appeal against the order of the ‘District 
Court .of South Kanara,.in Appeal. Suit No. 
100 of 1916, preferred against the order of 
the Court of the Subordinate Judge, ‘Sogth 
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Kanara, in Regular Execution Petition No. 140 
of 1915, in Original Suit No.57 of 1909. 

Mr, B urama Row, for tbe Appellant. 

” Mr. K. P. Lakshmana Rao, for the Respond- 
ents, 


JUDGMENT.— The question that arises for . 


decision in this case is whether plaintiff’s 
application for the execution . of the revised 
mortgage decree for sale in Original Suit 
No. 57 of 1509 is barred by limitation or 
not. The application was made more than 


three years from the date of that decree, but. 


plaintiff relies on his Execution Petiticn No. 
17 of l19l4 as giving him a fresh starting 
point under clause 5 of Article 182 of the 
Limitation Act, The lower Courts have 
differed in their view on the question 
whether that petition oan he treated as one 
made in accordance with law for execution 
or to take some step-in aid of execution, 
the Subordinate Judge holding in the 
affirmative and the District Jodgein the 
negative. The decree-holder is the appel- 
lant before us. To understand the nature 
of his contention it is necessary tò state 
the sircumstances in which Execution 
Petition No. 17 of 1914 came to be pnt in. 

Plaintiff sued the defendants, who are 
members of an Aliyasanthana family, for 
the recovery of her mortgage money by 
sale of the defendants’ family property 
mortgaged to her and obtained a decree for 
sale, That decree-was an ex parte one against 
the 6th defendant. He applied to set- it 
aside and the Court granted bis application 
on his furnishing security for costs. He 
accordingly deposited in Court a sum of 
Rs. 5CO as security. The ease was re-tried, 
but the Court again passed a decree in 
plaintifi’s favour. 
which is sought to be executed now. That 
provided that the mortgaged property should 


‘be sold and the sale proceeds, after defraying 


the expenses of the sale, be applied in 
paying plaintiff ber mortgage amount,’ 
interest and costs Rs. 5,579-4-4 and ihe 
balange, if any, be paid to defendants and 
that if any balance still be due to the 
plaintiff it be paid by the Ist. defendant 
as ejaman of the family; it also directed 
the 6th defendant to pay Rs. 22 for plaintiff's 
costs ‘in the re-trial, In 1914 plaintiff 
applied against all the defendants. to execute 
the above decree, praying that the sum of 
Rs. 500 paid into Qoart by the 6th deg- 


That is the revised decrea. 


wo 
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fendant be- paid out to her towards the 
decree amount. That application is the 
-Exeoution Petition No. 17 of 1914 referred 
to above. Notice was ordered to all the defend- 
‘ante; the 6th defendant appeared and opposed 
. but it is not clear from the record before 
us whether the other defendants appeared 
or not. The Court, after hearing arguments, 
directed that the Rs. 500 be paid to the 


`. plaintif on account of costs and towarda the 


partial satisfaction of the decree amount due 
to her. It may be mentioned that the costs 
included in the amount for which the 


property was ordered to be sold are more - 


than Rs. 500, This money was subsequently 
. paid out to plaintiff by the Court on her 


application. Plaintif’s present applisation- 
gives’ credit for it averse the decree 
_ amount. 


ri 


The -District J ndge holds that Execution 
Petition No. 17 of 1914, though in form an 


execution petition, is, in ‘substayce, only an from it. 


application for payment to the decree-holder 
of a sum of money deposited in Court by one 
of the judgment debtors and as such is ‘not 
an, application to take any steps-in-aid of 
execution. He relies on the -rulings of the 
Calsutta High Courtin Hem Ohunder Chowdhry 
v. Brojo Scondury Debee (1), Fazale Imam v. 
‘Metta Singh (2), Gunga Pershad Bhoomick v. 
Debi Sundari Dabea (3) and Ananda Mohan 
Rey v. Hara Sundari (4) in support of his 
View, distinguishing the’ Madras decisions 
gited,to him; viz., Venkatarayalu v. Narasimha 
(5), Kerala Poma Valiya Rajah v. Shangaram 
(6) and Koormuyya vw: Krishnamma Naidu (7), 
on the`gřound thatthe money in, the pre- 
seng case was -not realised by any execution 
process. That does not seem .to be a valid 
‘distinction The District Judge overlooks 
the. fact that, as the money was deposited 
_only as security, an order of the Court was 
necessary to make it available for payment 
towards the decree amount, An application 
to the Conrt for such a purpose and for 
_payment out of the money is tbus clearly 
“necessary ; and such an application is. one 


(1) 8 C. 89; 10 C. L. R. 272; 4 Ind. Dec. (x. s) 57, 
“(2) 10 O. 549; 6 Ind. Dec. (N. s.) 388, ‘ 
(3) 11 0. 227; 5 Ind. Dec. (N. 3.) 910, 
“ (4) 23 0, 196; 12 Ind. Dec. (N. s.) 180. 
(5) 2 M. 174; 1 Ind. Dec. (xN. s.) 392. 
(6) 16:M. 452; 5 Ind. Dec. (N. s.) 1021; j 
< SG 17 M. 165;3 M. p. -J. 296; 6 Ind. Dec. (x. s.) 
cHe 
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_ no avail to 
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in execution of the deoree itself, In the 
Calentta case, Hem Ohunder Ohowdhry v. Bro;o- 
Scondury Debée (1), which is followed in the 
subsequent eases, money was deposited to- 
wards the decree? amount and no order of 
Court? was necessary to make it available 


-for the decree, the deoree holder’s application 


being merely for payment out. In the present 
oase an order of Court was required to 
make the money available for the decree 
and getting such an‘order is a step in- 
aid of execution. The Calcutta cases may, 
therefore; be distinguished. It may, however, 
be pointed out that~even on the question 
as to whether an application for payment 
cut of money in Court in exesution is or is 
not an ‘application for a step-in-aid of 
execution, there is a clear difference of 
opinion between the Calcutta High Court 
and this Court. We must adhere to our 
view, as there is no proper reason to depart 
That view has been acsepted by 
the Bombsy and the Allahabad Courts. Vide 
Bapuchand Jethiram Gujar v. Mugutrao (8) and 
Paran Singh v, Jawahir Singh. (9). As pointed 
out by Farran, `C. J., in the Bombay case 
execution is not fully completed till the money 
has been actually paid by the Gourt to the > 
judgment- creditor or tə some one on his 
account. ‘See page 344. The judgment of 
the District Judge on the point cannot, there- 
fore, be supported. 

- Mr. Lakshmana Rao, for the respondents, 
bas, however, tried to support the order of 
Appellate. Court on another 
ground. He contended that, under the decree 
in question as it is worded, no application 
for payment of money sould have been 
made except for Rs. 22, costs of the re-trial, 
and, therefore, Execution Petition No. 17 of 
1914, so far as it prayed for the payment of 
the decree amount in general, was not 
in accordance with law, as it asked for a 
relief not granted by the decree; and in 
so far as it asked for the payment of 
Rs. 22 by the 6th defendant, it was of 
save limitation against the 
contending defendants Ncs.1 and 4, as that 
part of the decree was not a joint desrse 
under Explanation 1 of Artisle 152 of the 
Limitation Act. He relied on the case 
reported. as Ramakrishna Kadirvelusami v. 

(8) 22 B. 340; 11 Ind, Dec. ‘N. 8.) 809. - 

(9)6 A. 366; A W. N. (1884) 118; 4 Ind. Dec, 
(x. 8,) 32, 


228 
CHAKRAPANI NANDI YV. GAYAMONI DASI, 


Eastern Development Oorporation (10) for 
the first part of his argument. We need 
not,- however, consider whether we should 
follow tbis ruling, for, in the ‘present 
case, the. plaintiff's application, to which 
the defendants were all made parties, 
was actually allowed by the Court and 
her prayer to have the, money paid to- 
wards the desree amount was granted. 
So long as that order is in force, the 
defendants cannot be héard to say that 


__ the plaintiffs application was not in accord- 


has 


ance with law. If the order was vitiated 
by any irregularity, defendants should have 
applied to set it aside; they have not 
dore so. Thé first part of this conten- 
tion of the respondents’ should, therefore, 
be overruled and the 2nd part need not be 
considered. 

In the result, ‘the order of the District 
Judge must be reversed and that of the 
Subordinate Judge, restored with sosts in 
this and the lower Courts. The applica- 
tion for exeoution will be returned to the 
Court of the Subordinate Judge for further 
disposal, 


MGP 
Order reveysed. 
(10) 43 Ind. Cas. 537. 
A ij 


Man 


PATNA HIGH COURT. 
Sreconp Civin Appear No. 255 or 1617. - 
March 20, 1918. 

Present: mM, Justice Roe and Justice Sir Ali 
. Imam, KT. . 
“CHAKRAPANI NANDI AND otHers—— 
PLAINTIFFS — ÅPPELLANIS 
versus 
Srimati GAYAMONT DASI AND OTHERS — 
Ds¥FENDaNTS— RE PONDENTS. 

Transfer of Property Act (IV of 1882), s. 48, appji- 
‘cability of—Hrroneoy representation—Knawledge of 
transferee, effect of. 

Before section 43`% of the Transfer of Property 
Act can be brought into operation, there must in 
fact have been an inducement by erroneous represen- 
tation. The seotien does not apply where the trans- 
feres,has “knowledge that the representation made 
by the transferor is not true. [p. 280, col. 1.] 

Appeal from a decision of the Subordi-. 
nate Judge, Manbhum, dated the llth 
‘December 1916, confirming that of the 
Additional Subordinate Judge, Manbhum, 
dated the I]th July 1916, 


f 
f 
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Mr, Mritunjoy Lal, for the Appellants.» 

Messrs, Naresh Chandra Sinha and S. K. 
Mitter, for the Respondents. 

- JUDGMENT.—One Madhusudan Sen had 
three sons, Radhaballay, Ananta Lal and 
Haladhar Sen. He mortgaged a part 
of the property of the family for 
Rs. 2,500 to one Haradban Das. In 1895 a 
decree was obtained upon this’ mortgage 
and the mortgaged property duly brought - 
to sale. The price obtained was insufficient 
to cover the whole amount of the decree, 
Haradhan Das took steps “to realise the 


` deficit from the homestead of the family. 


ec 


, interest in the property mortgaged, 


Madhusudan was then dead. Two only 
of the sons Radhaballavy and Haladar mort- 
gaged the family dwelling house for eight 
hundred rupees to Tineourt De. Tinsouri 


De obtained a decree upon this mortgage. - 


In order to saye the property from’ sale 
the sons of Radhaballav executed a mort- . 
gage on the 26th May 1904 in favour of 
the father of the plaintiffs for -Rs. 1,999. 
The plaintiffs’ father himself paid off 
Tineouri Des mortgage. The plaintiffs in 
due course on the 8rd of May 1912 obfained ` 
a mortgage decree and brought to sale the 
right, title and interest of their _mortgagors 
which they alleged to be’ sixteen annas. 


` Haladhar Sen was then dead. His widow 


‘in a alam to a one-third 
She. obtained an order under Order 


put 
share. 


“KAT, rule 100, releasing her share of the 


property. Ananta Sen filed a similar 
claim which was dismissed.. The plaintiffs, 
therefore, instituted the present suit asking for 
the following reliefs:— 

(1) That Haladhar’s widow had no 
and 
that, therefore; the plaintiffs were ue to 
the’ whole property. >` 

(2) That if itbe found that Bala hawa : 
widow had a one-third share, it be held 
that she and Ananta are liable to pay the 


“money due to the plaintiffs on the ground’ 


that it was advanced for the ` payment of 


the debts “of the father of Ananta Sen and 
Haladhar. À 

(3) That Ananta Sen and his wife .be - 
held liable for the sum paid. by the plaint- 
iffs’ father in respect of the mortgage ‘en- 
tered into by Haladhar Sen and ‘Radha. . 
ballav. a \ 4. 

The details of the ‘claim upon which 
the second and third reliefs are: sought . 


j | 


s 


i 


won i 
> 


~ 
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* x ed 
are set forth in- paragraph 8 of the 
plaint. © oe 

Briefly the proposition is: that the mort- 
gage entered-into by the sons of Ridha- 


-ballav. kep& alive the mortgage given by 


Radhaballavy and Haladhar Sen, and that 
tha mortgage given by MRadhaballav and 
Haladhar kept alive the mortgage given 
by Madhusudan Sen, aul that, therefore, all 
the heirs of Madhusudan Sen’ are liable 
to contribute to the redemption of Madhusu- 
dan’s mortgage generally and in particular 
to that part of Madhusudan’s mortgaga 
which was liquidated by the transaction 
to. which Radhaballay and Haladhar were 
parties, ` l 

The leading issus framed in the oase 


` was: — Was the -property of Madhusudan 


A 


” Judge was of opinion that under section. 
_ 95.and section 43 of the Transfer of 


Sen held by the sonin emali or’ was 


, it divided by metes and.bounds? This 


issue was found against- the plaintiffs by 
the learned Subordinate Judge and this 
decision. was not contested in appeal before 
the learned Judge. .On the issue; Are the 
defendants Nos. 2 and 3, that is to say, 
Ananta Sen and his wife, bound by the 


. mortgage-deed pxecuted by Radhaballav: 


and’ Haladhar Sen, the learned Subordinate 


Property Act the plaintiffs’ father acquired a 
charge on the rd share of the house. 


' This charge-extended toahalf share of tha 


money required to pay of- the mortgage 
decree exesnte! by Radhaballay and Hala- 
dhar, but that it was impossible to enforas 


this charge as an ordinary liability for. 


contribution for the reason that the period 
of limitation for suits upon such a claim 
would bə - thras yeara It was farther 
found as a fact by bath the Courts that 
the mortgage made by the sons of Rudha- 
ballav was invalid by reason of defects 
in attestation. ‘The suit was agsordingly 
dismissed with costs, and the appeal was 
also dismissed with costs on grounds some- 
what similar to those given by the learned 


| Subordinate Judge. 


In. appeal to this Court, it is urged, 


’ firstly, that under section 95 of the Trana- 


fer of Property Aét tha defendant Gayamani 
Dasi is- bound to contributs to the morb- 


_ gage, and, secon ily, that the suit is not 
barred by ‘limitaticn for the reason that: 


the liability to contribute was a charge 


han 


upon the property, and that, therefore, the 
Jimitation for such a suit would be 12 years. 
-In answer to this claim it was pointed out 
by the respondents that the chargé created 
by the payment of the whole mortgage 
debt by Radhaballay’s sons vested, not in 
the plaintiffs’ “father who advanced the 
money, but in - Radhabaljlav’s sons who 
pledged their property as security for the 
advance. To meet this argument the appel- 
lants olgim the benefit of seotion 43 of 
the Transfer of Property Act and assert 
that inasmuch as in the - mortgage-deed 
the sons of Radhaballav erroneously stated 
that they were entitled to a sixteen-anna 
share in the property, apy right vesting 
in them in regard to that property would vest 
-ih the plaintiffs. i 
The points, therefore, which we have 
to consider in this case aro:— Firstly, whether 
the invalid mortgage given by Radhaballav’s . 
sons can bind anybody but Radhaballay’s 
sons, and, secondly, whether on the basis of 
the decree obtained against Radhaballav’s 
sons the plaintiffs can claim the benefit 
of the sharge vesting in Radhaballav’s sons 
without proof of the transaction as between 
them and Radhaballav’s sons. 

The first point presents to our minds 
no difficulty at all. All that the learned 
Subordinate Judge and all that the learned 
Vakil for the appellants has said, with 
regard to the doctrine of subrogation may 
be perfectly true; but there san be no sub- 


‘yogation in respect of property of whic 


there bas been no new mortgage. It has 
been found as a fact, and be finding has 
been accepted, that Radhaballav’s sons had 
no interest in $rd share of this property. 
Nothing that they could do with respeat 
to this rd share could affect the rights 
of the real proprietors, either by way of 
subrogation or by way of extendiug the 
liability of those proprietors. The lien on 
the share of Radhaballav’s sous might be 
earried back over the prior mortgages, but 
there could be no extension forwards or 
backwards _of the lien on Haladhar’s share 
under a contract to which Haladhar was nota 
party. ` i 

” Ouar difficulty with regard to the second 
point 15 that there was no suggestion in 
the pleadings that section 43 could operate 
to give the , plaintiffs a charge upon the 
share of Haladhar. We may grant for 


sum due under 
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the sake of the argument that in view sf 
the decision, Danappa v. Yamnappa (1), the 
charge vested in Radhaballav’s sons would 
pass- to the plaintiffs. under section 43, if 
indeed it were proved that there had been 
an erroneous representation, 
grant-for ‘the sake of the argument that 
that mortgage having passed from the stage 
of contract to the stage of a. decree, the 
plaintifis would be entitled to claim any 


interest possessed by the sons of Radhabal. 


lay without further proof of their contract 


with the sons of Radhaballavy. But thers 
is ample authority for the proposition 
[vide Gangahas v. Basvant Ballappa 


(2) and Pandiri . Bangaram v. Karumoory 
Subbaraju (DI that before section 43 
can be brought into operation there must 
in fast have been an inducement by erro- 
neous representation The question, therefore, 
of the applicability of section 43 depends 
upon the issue of fact:—Was the plaintiffs’ 
father induced bythe erroneous representa- 
tion to advance the money. to the. sons 
of Radhaballav. There was.no suggestion 
in the plaint of the facts bearing upon 
this question and no issue was raised upon 
it. We have, however, certain broad facts 
hefore us of which the chief is that the 


_ plaintiffs’ father himself was a witness to 


the mortgage entered into by Radhaballay and 
Haladhar, and himself paid off the whole 
that mortgage. He must 
have been perfectly aware that Radhaballavy 
‘was not the sole owner of this property; 
he must have known that Haladhar had 
an interest in it; he cannot now plead 
that he was misled by the assertion in 
the’ mortgage document executed by the sons 
of Radhaballay that they were in fact 


‘the sole proprietors of the property. In 
there can ‘be no- 


this view of the 
question of the 
and inno other 
the plaintiffs 
therefore, of opinion that the suit was rightly 
dismissed and dismiss this appeal with casts 
in one set, 


case 
operation of sestion 43, 
view.of the’ case öld 


Appeal dismissed, 


(1) 26 B. 379; 4 Bom. & R. 6l. ~ 

pa 5 Ind. Cas, 866; 34 B. 175 at p. 182; 12 Bom: 
, R. 148, 
(3) 8 Ind, Cas. 388; 34 M, 159; @ M, L. HT, 285, 
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possibly succeed. We are, 


we 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT. ; 
First Civit Appgau No. 31-B or 1917. 
- August 8, 1918. 
Present:—Mr. Mittra, A. J. O., and 
Mr. Prideaux, A: J, O. | 
SITARAM SHEOKARAN —PnA1NTIFE 


-APPELLANTI , 
VETSUS 
RAJARAM LATUJER—Derenvaxt No. 7— 
. RESPONDENT. 


Limitation Act (IX of 1903), Sch. I, Arts, 142, 144 
—Hindu Law -Adoption by widow — Adverse possession 
against widow, whether affects rights of adopted son. 

Under the Hindu Law a son adopted by a widow 
does not derive his title from his adoptive mother, 
just as a reversioner does .uot derive his title from 
or through the widow. {p. 231, col. 1.] 

‘Time, therefore, does not run against the adopted 

sou pi ior to the date of his adoption and adverse 
possession against the adoptive mother doss not 
affect his rights. [p. 231, col. 1) 
_ Hari Vithal Parulkar v. Waman Hari Deshpande, ~ 
2 Bom L. R, 411, Moro Narayan Joshi v. Balaji 
Raghunath, 19 B. 809; 10 Ind. Dec. (N. s.) 543, 
Kancharla Venkataratnam v, Kojanti Venkataramiah, 
25 Ind. Cas. 692; 27 M. L. J. 569; 16 M. L., T. 435, 
followed. 


Appeal from the decree of the Addi onal 


District Judge, Kast Berar, dated the 27th | 


March 1917; in Civil Suit No, 23 of 1915. 


JUDGMENT.—One Sbeokaran died on 
the 10th June 1902, leaving a widow Gopi . 
(Gopibai ` 


Bai and his mother Kesarbai. 
adopted the plaintiff Sitaram on the 19th 
September 1904. This appeal -relates to 
field No. 138 sold on the 28rd June 1903 


by Kesarbai to the defendant-respondent, . 


Rajaram. Sitaram now sues for possession 
of this field and other fields with which 
we are not concerned in this appeal. 

It has been held in the connected case, 
First Appeal No, 33B of 1917, -that Kesar- 
bal bad no title to the property of Sheo- 
karan, and had, therefore, no authority to 
sell field No. 138, The lower Court has 


_ dismissed, the suit on the ground that if 


was-instituted more than twelve years after 
the date of the sale. The suit, however, 
is within 12 years frum the date of Sitaram’s 
adoption. It is clear that Article [42 of 
the Limitation Act does not apply, as the 
plaintiff was never in possession of the field, 


‘Tt is contended for the appellant that the 


case iz governed by Article 144 and. that 
the adopted son’s right accrued on his 
adoption, On the other hand, it is pointed 
out that the adverse possession of Kesarbai 


! 
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and her aliene commenced prior to the 
adoption, and this sale is not alleged to 
haye- been effected with the consent of the 
plaintiff's adoptive mother Gopi. The facts of 
_ the case are similar to those in Hari Pithal 
Farulkar v. Waman Hari Deshpande (1) in 
which Jenkins, O. J., and Candy, J., followed 
the earlier case of Moro Rarayan Joshi vV. 
Balaji Raghunath (2), where it was held 
~ that time did not run against the adopted son 
prior to the date of his adoption and that 
_ adverge possession againstthe adoptive mother 
did not affect the rights of the adopted son. 
An adopted son does not derive his 
title from the adoptive mother, just as a 
reversioner under the Hindu Law does not 
derive his rights from or through the widow; 
Runchordas Vandravandas v. Parvatibat (3). 
‘Reliance is placed on behalf of the respond- 
ent on a passage in the judgment in 
Padajirav v, Ramrav (4), in which the learned 
Judges were inclined to think that an adopted 
son might, under the special cireumstarcas of 
. the case, be held to dérive his liability të be 
sued from or through the adoptiva mother. 
Therefore, the adverse possession of both 
was allowed to be tacked to defeat the 
claim of a third party. The decision was 
based on the ground that the adopted son 
obtained possession from the adoptive mother. 
The oase is no àuthority for the converse 
proposition that adverse possession against 
the widow can prejudisially affect the rights 
of the adopted son. The view -which we 
have taken is supported by Kancharla 
Venkataratnam v. Kojantt Venkataramiah (5). 
The result is that the appeal succeeds 
and the decree of the lower Court is modi- 


fied by awarding the plaintiff possession of. 


field No. 188. The plaintiff will get his 
‘costs from defendant No. 7 in both Courts on 
the valus of the relief claimed against him. 


Appeal -ailowed, 


(1) 2 Bom. L. R. 411. . 

' (2)-19 B. 809; 10 Ind. Deo. (N, 3.) 543. 

(3) 23 B. 725; 1 Bom. L, R. 607; 3 0. W.N. 621; 
281. A. 71;7 Sar. P. O73. 543; 12 Ind. Dec. (N. s.) 


ane 13 B. 160; 13 Ind. Jur. 229; 7 Ind, Deo. (N. 8.) 
6) 25 Ind, Cas, 692; 27 M. on J. 569; 16 M, L, T. 
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PUNJAB CHIEF COURT, 
Seconp Civit Appear No. 564 or 1918. 
= October 22,1918. 

Present:—Mr. Justice Wilberforce. 
BAJID— PLAINTI¥¥ APPELLANT 
versus 
Musammat SATTO anp OTHERS—DEVENDANTS 


- — RESPONDENTS. 

Restitution of conjugal rights, suit fo-— Disagreement 
between families of husband and wife, whether ground 
for refusing relief—Discretion of Court. 

A mere disagreement between the families of 
the husband and the wife is not by itself a sufficient 
cause for refasing relief to the -husband in a suit 
for restitution of conjugal rights. [p. 232, col. 1.] 

Ina suit for restitution of conjugal rights it 
was found that the marriage had not been con- 
summated, that there was bad feeling between the 
families of the husband and’ of the wife and that 
the wife refused to goto her husband at the 
dictation of her parents: 

Held, that under these circumstances relief could 
not be refused to the plaintiff. [p. 282, col, 1.) 

Kalawati v. Bukhan, 17 Ind. Cas. 264; 215 P, L, 
R. 1912; 187 P. W. R. 1912, Dhani v. Narain Singh, 
82 P, R. 1908; 147 P. W. RB. 1908; Zaida v. Jowat, 34 
Ind. Cas. 538; 46 P. R. 1916; 134 P. W. R. 1916; 148 


P. L. R. 1916, distinguished. 
Second aa from the decree of the 


District Judge, Lyallpar,. dated the 17th 
January 1918, reversing that of the Senior 
Subordinate Judge, Lyallpur, dated the 22nd 
November 1917, granting deoree for restitu« 
tion of conjugal rights, 

«Lala Ram Ohand Manchanda, for the Ape 
pellant. 

Mr. Devi Dyal, for the Respondents. 

JUDGMENT.—In this case the Distriot 
Judge of Lyallpur has accepted an appeal 
against- the decision of the Subordinate Judge 
granting the plaintiff a decree for restitu- 
tion of conjugal rights against Musammat 
Satto, his. wife, and for an injunction 
against her father and mother. The Dis- 
triot Judge held that two facts were estab» 
lished, vzz., that the marriage had not been 
consummated, and that there was bad feeling 
between the two families, and in {view of 
these facts and the judgments reported as 
Kalawati v, Bukhan (1), Dhani v, Narain 
Singh (2) and Zarda v. Jowai (8) he has 
considered that his discretion should be 
used in favour of the girl. It is argued 
before me that the District Judge has based 
his decision off judgments in no way relevant 


D 17 Ind. Cas. 254; 215 P. L. R. 1912; 187 P. We 
R. 1 
(3) Ke P. R. 1908; 147 P. W. R. 1908. 


(8) 34 Ind. Cas, 538; 46 P, R. 1916; 134 P, W.R, 
1916; 148 P, L. R, 1916. 


` 


Musammat Satto. 
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fo the present oase, It is pointed out that 
in Zaida v, Jowai (3) restitution was refused 
on acconnt of eight years’ desertion and 
the puberty of the girl coupled with non- 
Consummation of the marriage. In Dhani 
v. Narain Singh (2) the husband had been 
guilty, of 16 years’ desertion, and his object 
in suing for the return of an old woman 


suffering from goitre was merely to obtain- 


possession of a marriageable daughter. In 
Kalawati v. Bukhan (1) the circumstances 
ware also peculiar. 

In the present cass the marriage of 
Musammat Satto took place in exchange for 
the marriage of Musammat Jowai, the plaint- 
iff’s sister, with the paternal unole of 
There have been disagree- 
ments between the plaintiff's sister and her 
husband, and Musammaét Jowai has 4eft her 
husband’s house. Probably on account of 
these disagreéments a criminal charge was 
made by plaintiff's brother agdinst two 
neles of Musammat Satto. The charge 
‘may haye been a true one but proceedings 
were dropped. The _only other fact wortby 
‘of notice in the case is that the marriage 


took place ir. 1914 when the girl was 13 


years of age. She was, therefore, 16 years 
of age in 1917, when this suif was insti- 
tuted. ` Consummation of the marriage has 
-also not taken place. It is also most significant 
‘that it is not even alleged that the plaint- 
iff himself has figured in any family quarrel. 
To the above circumstances, it is clear, 


. the judgments referred to by the lower 


‘Appellate Court haye not the slightest ap- 
plication. It is also clear 
herself, who is not even acquainted with her 
-husband, has no reasonable personal ground 
for, rafasing to live with him, 
merely acting at the dictation of her father 


~ ‘arid mother who are annoyed on account of 


ad | 


‘events connected with Musummat Jowai, It 
‘ig also obvious, that the right of a husband 
to obtain the return’ of -his wife would 
besome a dead letter if ‘relief were refused 
in a sase of this description, Every case 
in which parents refuse to send the girl to 
her husband is due to some disagreements 
between the families and this by itself -is 
no sufficient cause for refusing relief. 

‘For the above reasons l accept the appeal 


‘and give plaintiff a decree for the relief 


claimed against all the defendants. 
Appeal accepted, 


that the girl 


She is. 


MADRAS -HIGH COURT. 
SECOND Civitn APPEATL No. 1549 or 1917, 
July 16, 1918. 

= Present:—Mr. Justice Phillips and 

’ Mr. Justice Kumaraswami Sastri, 
RUDRAVARAM VENEKATASUBBIAH—- 

PLAINTIFH —APPELLANT 
DETEUS 


RUDRAVARAM VENKATA SHSHAIYA 


AND OTHERS— Derenoants— RESPONDENTS. 
Civil Procedure Code (Act V of 1908), O. XXI, rr. 
54, 57, O. XXXVIII, rr. 6, 6,7, 11—Attachment ordered 
before but effected after judgment, effect of —Hixecution 

application, dismissal of, effect of, on attachment, 

` An attachment which is ordered in a suit before 
judgment cannot be treated as a nullity merely 
because, asa matter of fact, the attachment is not 
actually completed until after judgment, [p. 234, col. l; 
p. 235, col. 2.] 

Order XXI, rule 57, Civil KE R Code, has no 
application to attachments. ordered under Order 
XXXVIII, rule 5. [p, 233, col. 2; p/ 736, col. 2.] 

Bavuddin Sahib v. Arunachatla Mudali, 22 Ind. 
Cas. 351; 26 M. L.J. 215, Kosuri Suraparaju v. 
Mandapaka Narasimham, 26 Ind. Cas. 81; 1 L. W. 
932 and Ganesh Chandra Adak v. Banwari Lal Roy, 
14. Ind. Cas. 345; 16 0, L. J. 86; 160, W. N. 1097, 
followed... ` 

Sewdut Roy v, Sree Canto Maity, 330. 639 at p. 643; 
10 C. W. N. 634, not approved. 

Por Phillips j.—When a Court makes an order 
under Order XXXVIII, rule 6, Civil Procedure Code, 
that order cannot be deprived’ of all force by the 
mere failure of the executive officers ofthe Court 
to eK it out before the decree is passed. [p. 284, 
col. 1 ee 

Per Kumarasawmi Sastri, 7.—There is nothing in 
Order XXXYIII, rales 6 to 12, Civil Procedure Code, 
requiring that the actual attachment in pursuance 
of the order directing conditional attachment should 
be mado bofore the passing of the “decree. Attach- 
ment of the property in the manner prescribed by 
Order XXI, rule 54,is a purely ministerial act. Any 
delay of the officers of Court in effecting the attach- 
mont should not prejudice the decree- holder and the 
validity of the order of attachment under Order 
XXXVII, rule 6, should not depend on the date 
when it is actually effected. An attachment ordered 
before judgment invalidates an alienation made 
after the property is actually attached in pursuance 
of the order, even though the actual attachment was 
made after the passing of the decree. Lp. 234, col, 2; 
p. 285, col. 1.] 


Second appeal against the decree of the 
District Court, Onuddapah, in Appeal 
Suit No. 33 of 1515, preferred against the 
deeree :of the Court of the District Munsif, 


i 


. Cuddapah, in Original<Snit No. 208 of 1913, 


FACTS appear from the judgment. 

"Mr. N. R. K. Thathachariar (with him 
Mr. E. P, Ramakrisana Aiyar), for the 
Appellant.—The .. attachment here was 
actually made aftor judgment, though the 
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order for attachment was made before. It 


_ could not, therefore, affect plaintiff’s rights 


under his purchase. Order XXXVIII; rule 
11, Civil Procedure Code, makes it clear 
that the attachment should be. completed 
before decree. 

- Assuming that the attachment was 
valid, on an. application to execute the 
decree, it became an attachment in execu- 


_ tion and: under Order XXI, rule 57 the 


attachment ceased when 
application was dismissed. 
Sree Canto Maity (1). 

Mr. B. Somaya (with him Mr. .B, Rama- 
swamiah), for the Respondents.—The attash- 
ment order was made before judgment and 
it is immaterial when it was. actually 
given effect to. The order of Court should 


the execution 
Sewdut Roy v. 


- not be -treated as a nullity simply by the 


accident: of the attachment being -effected 
after decree was passed. Mistakes and 
omissions of ministerial officers should not 
.be made to prejudice the party in whose 
favour the order was made. The order 
passed under Order XXXVIII, rule 5, is 


_not vacated by reason of the decree being 


passed before the astual attashment. Rule 
11 should not be so construed, as to render 
attachments made in pursuance of rule 5 
invalid if completed after decres. It only 
makés unnecessary a re- -attachment 
purposes of execution, 

“Order XXI, rule 57, has nf applicability 
to attachments “under Order XXXVIII. 
The former rule applies only to property 
‘attached in execution and not to attach- 
ment before judgment. Order XXXVIII, 
rule 11, only dispenses with the necessity 
for re- nbtashmant i in such Gases. . 


JUDGMENT. 


. Pures, J—In this case the lat defend- 
ant attached the plaint. property before 
judgment in. sonnestion with a suit filed 
against the 3rd defendant, viz., Original 
Suit No. 137 of 1910. The plaintiff sub- 
sequently purchased. the property. The 
question is - whether at the time of the 
plaintifs purcbase-the property was-subject 
to the attachment by the Ist defendant, 
are raised now: (1) that 
the original attachment was 


`N - 
`, 
N 


, . (1) 83 0. 639 ut p; 643; 10 0, W. N. 634. 


| 
4 


-for. is subsequently passed 


invalid as > 


having been completed itler the decree in 
the: suit was passed; and; (2) that even 
if the attachment was valid, -it became an 
attachment in execution when the decree 
was sought to be executed and aeased to 
exist under the provisions of Order XXI, 
rule 57, Civil Prosedura Code, So far as the 
second contention is concerned, the matter 
is practically concluded by authority: Vids 
Bavuddin Sahib v, Arunachalla Mudali (2), 
Ganesh Chandra’ Adak vy. Banwari Lal Roy 
(3) and Kosuri Suruparaiu v. Mandapaka 
Narastmham (4). No doubt in Sewdut Roy 
y. Sree (anto Matty (1) there is an observa- 
tion by Woodroffe, J., that the attachment 
before judgment on application to execute 
the decree becomes attachment in execu- 
tion. Except for that one observation, I 
can find no-other authority in support of 
the proposition that the nature of the 
attachment is ‘altered by the filing of an 
execution application. I am not at all 
inclined to adopt this view in. opposition 
to the authority of the sases above sited. 

In support of the first proposition, 
reliance is placed on the language of Order 
XXXVIII, rule 11, of the Civil Procedure 
Code, which is as follows :— Where pro. 
perty is under attachment by virtue of 
the provisions of this Order and a deoree 
in favour of the 
- plaintiff, itshall not be necessary upon 
an application for execution of such decree 
.to apply for a re-attashment of the pro- 
perty.’ No doubt under this rule it 
would appear at first sight that the attach- 
ment must have been sompleted before the 
decree was passed in order to give a 
party the benefit of the rule, that is to 
say, the benefit of not being obliged to 
apply for re-attasbment of the proparty, 
when he wishes to execute his decree. In 
the present case it is not necessary to 
consider whether re-attachment was neces- 
sary, and we need only consider whether 
the property was validly attached under Order 
XAXVII:. Attachment was applied for 
and an order of attachment was passed 
before judgment was actually pronounced, 
Bat the attachment was not effected until 
a few days after the date of the decree. 


(2) 22 Ind. Cas. 851; 26 M. L.J. 215, 
(3) 14 Ind, Cas, 846; 16 O. L. J. 86; 16 C. W, N. 


97, 
(4) 26 Ind, Cus. 81; 1 L. W, 932. 
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This being so, can it be said that there after judgment. To adopt the opposite 
wes any attachment before’ judgment? No view would .be to allow a formal judicial | 
doubt the ‘order was passed under rule order to be upset by the negligence or 
6 (1) before the decree, and if the‘order default of a subordinate ministerial officer. 
had been carried out at once, thera could ‘The language of Order XXXVIII, rule 11, is 
have been no donbt in the matter. “Can also in favour of my view, for it does not 
it be said’ that the fact that there was refer to “an attachment made before 
delay in carrying out the order of the judgment” but to an attachment -by virtue 
Court has deprived’ the Court of its of the provisions of this Order,” and an 
powers to make such order effectual? The attachment made in pursuance of au order 
soope of Order XXXVIII is unquestionably under rule 6 could be sach an attash- 
limited to attachment before judgment,and ment in spite of its being completed 
all its provisions are set forth with a view after deoree.. I find, therefore, that the 
to securing the plaintiff in the suitupto attachment inthe present case was a valid - 

- the time that. he obtains a decree. It attachment. The claim for damages is . 

would ‘be only by ‘applying this limited oertainly premature. | 


scope of the Order to the present case The second appeal is accordingly dismissed 
that we would be justified in ruling that with cots. . 
the. attachment actually effected after the Komapaswami SASTRI, 3.—The plaintiff is - 


decree was ineffectual and void. It hes the appellant. The lst defendant instituted 
been held in Sivakolundu Pillai v. Ganapathi a suit (Original Suit “No. 13% of 1910) 
Iyyar (5) that when an application for against the 3rd defendant and on the 
renewing attachment under section 46, same date applied for attachment before . 
Civil Procedure Code, has been put in jidgment. Noticéd was | directed’ to . the 
before the expiry ‘of the two months defendant and interim attachment was ordered. - 
described in the -proviso to that section under Order XXXVIII; rule 5 of the Civil - 
and an order of the Court has not been Procedure Code, on the 17th February 1910. 
passed until after the two months expired, The attachment was actually effected on the 
the date of the application -should be property on the 26th February 1910. Mean- 

deemed to be: the date of the order timen desree was passed in the suit on the + 
extending time. On the other hand the ~ 21st Hebruary- 1910. After dacree the decree- 
appellant’s Vakil relies on Venkatachelapati- holder applied for exesution on the” 3rd 
rao v. Kameswaramma (6), deciding that January 1912.and the 10th July 1912, but both. 
the written order of the Appellate Court. the applications were dismissed for default of 

. staying execution “does not také effect from prosecution. The plaintiff herein purchased 
its date but only from the date of its the property on the 27tb April 1911 and 
communication to the. éxesuting Court. sued for a declaration that the decree 
Neither of these cases is really directly in Original Suit_137 of 1910 was satisfied 
in point, and the question has to be desided and was~unexecntable and-in the alterna» 
on genéral principles. It seoms to mé tive for damages. The lower Courts 
that when a Court makes an order under dismisséd the plaintifi’s suit on the grounds, 
Order XXXVIII, rule6 of the Civil Procedure inter alia, that the purchase of the plaint- 
Code, that order cannot be deprived ofall iff, being subsequent to the attachment,~ 
force by the mere failureof the executive was invalid against the decree. holder and `. 
officers of the Court to oaarry if out that the suit for damages was premature. 

Na - before the. decree is passed. The attach. As regards the first point it is “contended 
ment, when effested, is an attachment made by the appellant that the- attachment 

—in pursuance of an order to attach before having been ‘actually effected after passing 
jadgment and must be treated as an of the decres,it is invalid and that even — 
attachment before judgment and not as a if valid, the dismissal of the. execution 
nullity merely because, asa matter of fact, application for default pub an end to the 
_Ahe attachment is not completed until attachment under Order XXI, rule 57, of the 

(6) 34 Ind, Cas, 302; 3 L. W. 336. Code of Civil Procedure. “I am unable to 
(6) 43 Ind. Cas. 214; 41 M. 151; 22M.L. T. 330; agree with either ‘of the contentions. There 

33 M, L. J. 515; 6 L, W, 617) (1917) M. W. N, 785. is nothing in Order XXXVIII, rules 9 to 12, 
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(which deal with attachments before judg 


` ment) requiring that the actual attachment 


in pursuance of the order diresting conditional 


. attachment should be made before passing 


of the decree. Rule 5 empowers the Court 
to direct conditional attashment ~of the 


` property specified in the application, when 


“All that rule 11 states is 


-~ 


at any stage of the suit it is satisfied that 


the defendant is about to dispose of the 


whole or any part of his property or is about. - 


to remove it.from the local. limits of the 
Court’s jurisdiction, An order duly passed 
under rule 5 cannot bə pe facto vacated 
by reason of the decree supervening before 
actual attachment is effected’ in manner 
specified by rule 54, Order X XI, unless there 
is something ‘in rales 5 to 12 to that effect, 
It is contended that rule 11 of Order 
XXXVIII refers to: an attachment 
and subsequent decree and that by impli- 
cation it negatives the validity of an 
attachment made subsequent to decree in 
pursnance ofa previous order under rule 5. 
that it shall 
not be necessary to re-attach, if before decree 
has keen passed property has been attached 
in pursuance of an order under rale 5., 
The section is only. an enabling one and 
relieves’ the. decree-holder'from going over 
the same process again _after. decree if he 


‘has attached the. property while the suit 


is pending. It is unnecessary to consider 
whether, if the attachment ordered before was 
made after decree, ‘the section’ would 
apply so as to dispense with attachment 
after the filing of the execution application. 
The invalidity of the attachment order 
under rule 5, effected after decree, is one 
thing and the necessity for re-attachment 


-owing to the terms of rule 11 not having 


been complied with is another. The case 
is one of first impression and I[ think 
there is neither reason nor authority for 
holding that the mischiaf to prevent which 
rule 5 was enacted is nonetheless because 


of the passing of a decree subsequent to 


the order. It is argued that the party 
could -re-attach, buta re-attaohment would 
take sometime (especially if the property is- 
situate at some distance from the Court) 
and should the order under rule 5 cease 
to have any effect immediately on the 
passing of the decree, there is nothing to 


_ prevent alienation between~the date of the 


decree and the date when the attachment is 


¥ 
f 


actually effected in manner specified by Order 
XXL, rule 54, as under section 64 the 
attachment invalidates an alienation only 
when the alienation is after the actual 
compliance with the provision ‘of rule 34, 
Attachment of the property in manner 
prescribed by Order XXI, rule 54, is a purely 
ministerial act. Any delay of the officers 
of Court im effecting the attachment should 
not prejudice the decree-holder and the 
validity of the order of attachment under 
rule 5, Order XXXVIII, should not depend 
on the date when it is actually effected. I am 
of opinion that an attachment ordered before 
judgment invalidates an alienation made after 
+the property is actually attached in pur- 


suanca of the order, even though the actual ~ 


attachment was made after the passing of the 
decree. : 

It is argued that the dismissal of the 
execution application puts an end to the 
attachment before judgment and reliance 
is placed on an observation of Woodroffe, 
J., in Sewdut Roy v. Sree Canto Maity (1), 
to the effect that on an application for 
execution being filed “the attachment before 
judgment enures and becomes upon and 
by virtue of the application an attachment 
in execution.” The question whether rule 
97 of Order XXI, which expressly refers to 
cases where property is attached in execu- 


‘tion of a decree, oan be “extended to cases 


of attachment before judgment merely by 
reason of the provision of rule 11 of Order 


XXXVIII dispensing with the necessity 
for re-attashment was considered by 
Sadasiva Aiyar and Spencer, JJ., in 


Bavuddin Sahib v. Arunachalla Mudal: (2), 
and wę agree with them in holding that 
rule 57 of Order XXI has no application 
to attachments effected under rule 5 of Order 
XXXVIII, A similar view wag taken in 


i Suraparaju y. Mandapaka Narazsimham 


As regards the claim to damages, it is ` 


premature as the decree has not been executed 
and plaintiff did not at the date of the suit 
suffer any damages. The decree may never 
be executed by sale of the property pur- 
chased by plaintiff, and there is no reason 
why he should get the consideration paid by 
him by way of damages and also keep the 
property. Itis open to him to pay the 
amount due on the decree in respect of 
which the property is attached and recover it 


a 


ei 


we 
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by proper proceedings, but his case is that the 
decree has been satisfied. 
The second appeal fails and is dismissed 
with costs. 
M, GP. . Ti 
Appeal dismissed., 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. ` 
Sgconp CivIL Appean No 722 or 1914, 
December 14, 1915, 
Present:—Sir Henry Drake-Brockman, KT., 


+ 


BALIBHADRADAS—Dsrexpanr— 
APPELLANT 
VEYSUS 
MIROHIL Ali AND OTHERS — PLAINTINES— 


RESPONDENTS, 

Civil Procedure Code- (Act V of 1908), s. 100 (1) 
(c)—Procedure, mistake in, not affecting merits 
—Appeal, second, whether lies—Custom, evidence 
of —High Court, whether can go into evidence in second 
appeal—Insolvency—Property acquired after adjudica- 
tion—Insolvent, power of, to deal with property. 

In a case where a custom differing from the 
general law is set up, the High Court is not precluded 
in second appeal from considering whether the 


' evidence adduced suffices to establish all the elements 


(antiquity, continuity and certainty) necessary to 
constitute a valid custom. [p %37, col. 1.] 

Desai Ranchhoddas Vithaldas v, Rawal Nathubhar 
Kesabhai, 21 B. 110 at p. 115; 11 Ind Dec. (N.s) 76, 
Kakarla Abbayya v. Raja Venkata Papayya Rao, 29 
M. 24; 16 M. L. J.8, Hashim Ali v. Abdul Rahman, 
28 A. 698; 3 A.D. J. 467; A. W.N. (1806) 157, Ram 
Bilas v. Lal Bahadur, 30 A. 311; A-W. N. (1908) 112; 
5 A.L. J. 456; 4 M. L, T. 169 and Sardar Singh Ys 


. Ajit, 2 0. P. LOR. 141, followed. 


During the pendency of a suit, the plaintiff having 
died, his son, who had been adjudged an insolvent 
during the lifetime of his father, was admitted to 
continue the suit. The defendants did not raise 


any objection in the Court of first instance to his- 


substitution. An objection was raised in the first 
Appeligte Qourt bat was rejected. The objection 
being repeated in the second Appellate Court: 

Held, that even if there was an error, the merits 
were unaffected thereby and section 100 .1) (c, Civil 
Procedure Code, precluded a second appeal on that 


point. rp. 288, col. 2.] 


‘Failing intervention by the Court or the Receiver 
in which an insolvent’s property has vested, the insol- 
vent has the same power of acting in ‘respect of 
after-acquired property as he had before the 
insolvency. [p. 288, col. 2.] 

Kristocomul Mitter v, Suresh Chunder Deb, 8 O. 
556; 12 O.L. R. 253; 4 Ind. Dec. (N. s.) 368, Fatima: 


bibi v. Fatimabibi, 16 B. 462; 8 Ind. Dec. (N. s.) 780 


aud Sriramulu Naidu v, Andalammal, 30 M. 145; 17 


. M, La J. 14, followed, E 
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Appeal from the decree of the District 
Judge, Wardha, in -Civil Appeal No. 115 of 
1914, decided on the 29th September 1914, 

Messrs. J.O. Ghosh and Atmaram Bhag- 
want, for tbe Appellant. 

Mr. M. R. Bobde, for the Respondents. 


JÙDGMENT.—The suit out of which this 
second appeal arises was filed by one 
Harbakhsh, father of the present respond- 
ents. . He sought to obtain accounts of a 
partnersbip which admittedly existed bet- 
ween the defendant, who is the present 
appellant, and one Bansilal, who died.while 
still partner on the lth January 1910. 
Harbakhsh, who died early in 1912 while 
the suit was proceeding in the Court of 
first instance, was Bansilal’s full brother 
and’ elaimed to have been joint with him, 
Alternatively be alleged that if separate 
from Bansilal, he was entitled as Bansilal’s 
heir by’ virtue. of a caste oustom which 
excludes daughters from inheriting. Bansilal 


‘admittedly léft a daughter him surviving. 


The defendant pleaded that Harbakhsh 
and Bansilal were separate and denied tHe 
alleged custom. He went on to say that 
such a custom is unreasonable, and added 
what reads like a half admission of a pras- 
tive to exclude daughters that “the custom 
is “not ancient and continuous,” To this, 
the plaintiff replied that the custom ‘of 


Marwaris to exclude daughters js ancient, 


continuous and reasonable, 

The trial Judge found that Harbakhsh and 
Bansilal were separate but that the custom 
alleged was proved. The defendant appealed 
to the District Judge, who also pronounced in 
favour of the custom. 

The main contention advanced in this 
Court on behalf of the defendant is that 
the evidence accepted by the Courts below 
establish the 
custom excluding daughters, ` 

It will be convenient to dispose at the 
outset of an objection by the respondents to 
the effect that whether or not a sustom 
exists is a question of-fact, and that there 
being evidence. proper for consideration the 
decision appealed from cannot legally be 
impeached at this stage. Hureehur Mookerjee 
y. Judoonath Ghose (1). and Bai Shirinbai 
v. Kharshedji Nasarvanji (2) contain remarks 


- (1) 10 W. R. 158. n 
(2) 22 B. 480 at p. 497; 11 Ind, Deo. (x.°6,) 869, 
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which at/first sight support this contention. 
The former, however, indisates also that 
if the decision is reached “mn/any way 
illegally”, it can be attacked even in segond 
appeal. In the latter ‘the judgment, of the 


High Court shows that the record contained. 


indisputably a large body of evidence in 
support of the custom set up. On the 
other hand, there is considerable authority 
in favour of the view that the High Oourt 
may consider whether the evidence adduced 
suffices to establish all the elements (antiquity, 
continuity, certainty, eto.) necessary to con- 
stitute a valid custom differing from the 
see Desai’ Ranchhoddas Vithal- 
das yV. Rawal Nathubhai Kesabhai (3), Kakarla 
Abbayya v. Raja Venkata Papayya Rao (4), 
Hashim Ali v, Abdul Rahman (5), Ram 
Bilas v. Lal Bahadur (6). In Sardar Singh 
v. Ajit (7) Crosthwaite, J. C., upset 
a finding that a custom of inalienability 
was established, the case being argued before 
im by p Counsel who would 


not have been likely to overlook so obvious 
-an objection as finality of the finding. In 
- the. present case the appellants’ 


contention 
19 that the prastice of excluding daughters 
is not proved to be so‘ ancient and so 
binding on the consciense of the oaste 
(Mahesari Bania) to whioh Harbakhsh 
belonged as to. have ripened into a custom. 
I hold on the authorities last cited that 
this is a good ground of sésond appeal. 


_- Before examining the evidence I wonld 


` in Bhau Nanajt tpat’ v. Sundrabat 


observe that it includes no judicial decision, 
a form of proof the value of which was 
recognised i in Shimbhu Nath v. Gayan Ohand, 
(8). The learned District Judge has referred 
to passages in Mayne on Hindu Law and 
Usage (8th Edition, pages 783, 788 and 789), 
which show that the exclusion of daughters 
is by.no means unknown in India but relate 
for the most “part to inhabitants of the 
Panjab and Oadh. The families concerned 
(9) and 
Pranjivan Dayaram v, Bat Reva (10) were 


Brahmans. In the former the priestly duties 
-~ (8) 21 B. 110 at p. 116; LL Ind. Dee. AN s.) 75. 
(4) 29 M, 24,16 M. L: J. 8. 
(5) 28 A. 698; 3 A L. J. 487; A. W. N. (1908) 187, 
(6) 80A. 811; A. W.N. (1908) 112; 5A. L. J. 456; 
4 MIL. T. 169. . ; 
(1) 2 0. P. L. R. 141 o 
(8) 16 A. 379; A. W. N. a 123,8 Ind. Deo. 
(3. s.) 246. | : 
(9) 11 B. H. O.R. 249. 
 (10)5R. 482; 3 Ind. Deg. Ny. s) 318. . 
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dislike property passing into another. 
the other - hand, a daughter may be un- 
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required of the family had some bearing on 
the dasision, while in the latter the property 
concerned was of special character, namely, 
a bkagdart village, and the custom of pre. 
ferring males to females was found to obtain 
among Muhammadan no less than among 
Hindu bhagdars. The Mahesari Banias are 
a mercantile and commercial class : acsord. 
ing to J. N. Bhattacharya’s "Hindu Castes 


.and Sests”- (pages 203 and 211) they came 


originally from Central India and are specially 
marked for business capacity. Their ‘case is 
certainly very different from that of-the 
warlike Bhate Sultan class whose sustom 
of excluding daughters was recognised by 


the Privy Council in Bajrangi Singh v, 
Manokarnika Bakhsh Singh (11). No doubt 
it is. natural enough for -one family to 


On 


married when a succession opens and 
whether married, widowed or unmarried, 
her olaim on her father’s ‘affection must 
always be a special one. Altogether then 
there seems to be no prima facie ground 
for supposing that the Mahesaris exclude 
daughters from inheriting. 

Turning to the plaintiff's evidence it 
seems to me strikingly defective on the 
points: of antiquity and continuity. He set 
up a custom common to all Marwaris 
i, €., to persons whose ‘territory of origin 
is Marwar. The witnesses who speak on 
the point are his 2nd, 4th, 5th; 7th, 10th, 
{lth and 18th. “Of these the oldest (No. 
5) is only 45, several\being considerably 
younger. Not one seems to occupy a posi- 
tion of any particular standing. Madan 
‘Gopal (P. W. No. 2) lives at Bombay and 
speaks of two cases whigh occurred —one quite 
recent and the other unplased in time—at 
Nagpur. Ineach of his instances a brother 
excluded a daughter, but itis by no means 
clear that "the brothers were really separate 
in ‘estate, for they messed together, 
Shrikisan Das (P. W. No. 4) and Mohan Lal 
(P. W. No. 7) refer to one casa of exclusion 
only, whioh they allege to have occurred 
in the well-known family of the late Rai 
Bahadur Bansilal Abirchand. Even that 
was only 25 years ago, and it is only 


Shrikisan Das: who definitely asserted | that. 


(11) 80 A. 1; 12 C. W. N. 74; 9 Bom. L. B, 1348; 6 
d. G. J. 768; 3 M. L. T. l: 5 A. D J. l; 35 L A. 1; 17 


yg. L- J. 605; 11 Q. Ç. 78.(P. 0.) 


a 
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the brothers wbo exoluded the deceased’s 
daughters were separate from the deceased. 
Considerably better evidence abont this 
exclusion might well have been adduced, 
for the present head of the late Rai 
Bahadur’s family, Sir Kasturchand Daga, 
lives at Kamptee and sometimes stays at 
Hinganghat. Ram Prasad (P, W. No. 5) and 
Mathura Das (P. W. No. -10) are said to be 
brothers, though different father’s names 
are shown against them at the head of 
their depositions: They say that they ex- 


_ cluded a separated uncle’s daughter, but 


partionlars given by Ram Prasad make ib 


.clear that the sussession only opened in 


1912. Ram Prasad mentions also the case 
of Rai Babadur Bansilal Abirchand and two 
others, one 20 years old and the other undated, 
Bindraj (P. W. No. 11) seems to be alone in 
speaking of an undated instance which 
occurred in his native town of Rupnagar. 


` Suraj Khan (P. W. No. 13); aged 26, is 


another instance, of 4 se puted. ae ee 
exolndifg a daughter he says he succeeded 
10 or }2 years ago, but his evidence must be 
regarded as interested, for he is related to 
the plaintiff and indebted to the deferdant, 

Against this very limited array of instances 
there. is certainly very little evidence from 
the defendant’s side. He examined two Oswals 
and one Marwari. Kaluram (D. - W. No. 4) 
said te 


“I know of no case in which a daughter- 


amongst us„became an heir. I know of 
no sase in which the property went to 
another in the lifetime of the daughter.” 

This witness is only 26 years old end 
could not well be-expected to know much one 
way or the othér, Motilal. Oswal (D. W. 
No, b), aged 41, deposed thus :—~ 

“[ know of no ‘cage in whika daughter 
iùherited her father’s separate property. 
Amongst us females do not inherit; a 
inale, however distant, would succeed.” 

‘For the respondents this passage, part 
of the cross. examination, is’ relied: on, but 
its value strikes mo as very small, inas- 
much as it is no part of - the plaiatiff’s 


. case. that all females are exsluded and 


his own witness Ram Prasad gave an 
instance of-a wilow succeeding, Sawairam 
(D. W. Nov 6) is a Mabesari and his brother. 
Chunilal is married tothe daughter of the 
plaintiff's -deseased brother Bansilal; acsord- 
ing to him his-gister-™m-law is Bansilal’s heir, 
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Having. given,the entire evidence my 
careful consideration, I conclude that the 
alleged custom has not been, established. 
It is unnecessary, therefore, to decide whe- 
ther Harbakhsh’s son Mirchilal was wrongly 
admitted to continue the sait on his father’s 
death by reason of his having been adjudged 
insolvent in his father’s lifetime. The 
appellant’s objection to the procedure adopted 
was not raised in the Court of first instance, 
and I am disposed to agree with the 
District Judge that if there wAS An error 
the merits are unaffected thereby. If this view 
is correct, section 1LO (1) (e), Civil Proce- 
dure Codes would preslude a second appeal 
on the point. Moreover, there is authority 
for the position that failing intervention 
by the Court or Reaeiver in which the 
insolvent’s property has vested, the insolvent 
has the same power of acting ia respect 
of after-acquired property as he had before 
insolyenoy : see Kristoc.mul Mitter v. Suresh 
Ohunder Deb (12), Futemabibi v. Fatimabibi 
wh and Sriramulu Naidu y. Andalammal 
14), 7. 

The respondents a for a” remand for 
the purpose of contesting in the lower 
Appellate Court the decision that Harbakbsh 


, and Bansilal were separate. There is, how.’ 


ever, no indication in the record that before 
the. Distriot Jadge they sought to support 
the decree in their favour on a ground 
decided against them. 
to remand the case. 
The appeal succeeds, the desrees of the 
lower Courts ara set aside and the claim 
is dismissed with costs in all three Courts, 


` Appeal allowé i. 
(12) 8 C. 556; 12 C. L. R. 233; 4 Ind. Dec. (x. 8.) 
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(18) 16 B. 452: 8 Ipd Dec. (x.-8.) 780. 
(14) 30 M. 145; 17 M. L. J. 14. 
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7.1, Sch. II, cl. 20—Minor, party to. diapute— Reference 


to arbitration by neat. friend—Arward filed and decree. 


passed without opposition— 0O. KAKI, r. 7, applicability 
of— Decree, whether binding on minor. ' - 

, When a dispute, to which a minor is a party, is 
sabmitted to arbitration out of Court by the next 
friend of the minor and the award made upon such 
submission is brought into Court by the next friend 
under clause 20 of the Second Schedule to the 
Civil Procedure Code, and the Court is asked -to file 
it and thereafter passa decree upon it, the opposite: 
party not objecting, the Court is not bound to 
sanction the. agreement to have the award filed 


~ anda decree passed upon it, as for the benefit of 


the minor, or to certify thé decree, nor isthe minor 


` entitled to the protection of Order XXXII. rule 7 of 


the Civil Procedure Code. 
col, 2,] - 


Where a minor through his next friend applies 
that an award be filed and a decree passed upon 
it, and the-other party to the reference raises no 
objection to tha application, and the award is filed 
‘and a decree passed in accordance with it, it cannot 
be said that there has been any “agreement on 
‘behalf of the minor with reference to the suit in 


[p. 243, col. 2; p. 244, 


`- which the next friend is acting, although were the’ 
"minor the defendant in such a suit as is numbered 


under clause 20 of the Second Schedule, it might be 
that a promise given on behalf of the minor to 
allow the award to be filed without opposition and 
a decree passed in accordance with it would be an 


- agreement on behalf of the minor with reference to 


the Ta within the meaning of Order XXXII, rule 7 
of the Civil Procedure Code. [p 242, col, 2; p. 243, 


First appeal from the decision of the First 


Class Subordinate Judge, Poona, in Suit 
No, 35 of 1912. -- — 

f i 

‘On the appeal coming on for bearirg 
before Beaman and Heaton, JJ. on the 18th 
‘March 1918 the Court made the following 


ORDER OF REFERENCE TO A FULL. 

: BENCH. l 
Beaman, J.—(March 18, 1918,)— The mother 
of the plaintiff, his natural guardian, referred 
certain partnership disputes between the 
plaintif and the defendant to arbitration. 
The plaintiff was then a minor. The 
plaintifi’s mother took the award to Court, 
and applied under clause 20 of the Second 
Sshedule, Civil Procedure Code, for-a desrea 
in terms of the award, the defendant-con. 
senting. A decree was passed, -but not 
certified to -be for. the benefit of the minor. 


Finding himself dissatisfied with the award ` 


and the decree passed upon it, the plaintiff 
through his mother as guardian has brought 


this suit to have the decree set aside om the 
ground, enter alia, of fraud. It is contended 
before us that whether there was fraud or not 
the plaintiff is olearly entitled under Order 
XXXII, rule 7, Civil Procedure Code, to 
have the decree set aside, and the question 
is, whether he ‘is so entitled or not? Were 
the point free from authority, .I should 
have had no hesitation in holding that he 
was. So it was held upon exactly similar 
facts in the case of Mahadev Balkrishna 
Ketkar v. hrishnabat (1) by Parsons and 
Ranade, JJ. Buta Division Bench consisting 
of- Sir Lawrence Jénkins and Chandavarkar 
JJ., came to a contrary conclusion in the 
oase of Vithaldas v. Dattaram (2), and very 
definitely overruled the® earlier decision. 


‘This was not through inadvertence, singg 


the judgment of the lower Court was ex. 
pressly based upon the case cf Mahadev 
Balkrishna Kelkar v. Krishnabat (1). It ig 
plain that the later decision could not have 
been given in opposition to the earlier 


“withont reference to a Fall Bench, but for 


the latitude allowed Courts in shutting their 
eyes or not to case-law which is not in 
the authorized reports. It is significant 
that although the Court must have known 
that it was overruling the decision of 
Parsons and Ranade, JJ., when it decided 
the case of Vithaldas v. Dattaram (2), no 
reference is to be found in the judgment 
to that decision. We find here then a direct 
and irreconcilable conflict of judicial decision, 
We have no other course open to us than 
to refer the point to a Fall Bench for 
duthoritative settlement. In doing so I 
will state as briefly as I can, why, with 
all respect to the learned Judges respon- 
sible. for it, I think the later deoision wrong 
and the earker desision right. ' i 
It is true that the words of Order 
XXXII, rule 7, will not apply to the 
agreement to refer ont of Court, made by 
any one acting fora minor, Ib igs nonethe- 
less true that all such agreemenis are “in 
essence contractual, since their effect is to 
abridge or extend, as-the case may be, strict 
contractual rights, But since ex hypothesi such 
agreements to refer and resultant references 
as well as awards made on them, are 


— 
4 


(1) (1896) P. J. 609. 
(2) 26 B, 298; 3 Bom. L, R. 887, 


N 


a 
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outside the control 'of the Court and beyond 
its jurisdiction, such cases are hot within 
the sontemplation of Order XXXII, rule 7, 


. Such ‘submissions to arbitration by guardians 


4 


- prinsiple upon 


de facto of minors - and awards upon them 
would, I apprehend, always be voidable by 
the minor concerned on attaining his majority 
jast as all his other contrasts would, to 
the same extent, subject to the same con: 
ditions, Bnt when a Court has intervened, 
the case is radically different. Upon general 
principles, and neglecting for a moment the 
actual: language of Order XXXII, rule 7, 
it is safe tosay that whenever and upon bak 
ever procedure, under what conditions so 
ever, a Court has made a non- conterttions 
decree, a. decree, that is to say, which is 
analysable into: a decree by consent, affest- 
ing a minor’s rights, that decree must 
be certified to be for the minors benefit, 


aud ifit is not, then it is voidable (witheat 


there being any” need to prove fraud) at 
the minor’soption This statement of general 
principles, which I believe to be universal 
and without any exception, is a necessary 
consequence of the rule that all Courts 
when dealing with tbe affairs of “minors 
are charged with a special duty, the duty, 
that is, of protesting the minor’s interests. 
It is not enough that a guardian ad litem 
should be appointed; when a*compromise 
ia effected, “that is to say, whenever the 
Court does not deside for itself what the 
minor’s: rights are, it is bound, before 
making a decree in terms ofthe compro- 
mise, to satisfy itself es far as it can that 
the minor has been properly protected, 
and that his interests have not been 
sacrificed any way. If the Court does not 
do this, and what is more, place it clearly: 
on recotd that it has done so before bind- 
ieg the ‘minor by ils decree, it has fallen 
short of its duty, and its deoree is at 
once tvoidable at the minor’s _ option on 
attaining majority. Such being the widest 
scope of the law, and expression of the 
which ‘it rests, it will be 
seen that the actual language of Order 
XXXII, rule 7, really does cover every proper 
case, ` And there ‘ic no diffisulty at allin 
showing that it covers the case‘ before us, 
as well.as the oase before, the Court in 
Vithaldas v. Dattaram (2), 
Judges there appear to have thought that 


the only 


The learned © 


agreement in question was the © 
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agresment, ont of Court, to refer the 
matters in differencé to arbitration. That, ` 
however, is not so. Where a suit has been 
brought and the parties (one of them being 
a minor) submit to arbitration under the’ 
control of the Court, 1it has been held . 
that the agreement to submit is not such 
an agreement as is contemplated in Order 
XXXII, rule 7, and does not require the 
sanction of the. Court. Thera are two 
answers here. 1, In strictness thisis an | 
agreement and the ‘mere faot that the ~ 
Court grants’ the application amounts by 
implication to the Court, sanctioning it up 
to that point. 2. But. it is obvious that 
the Court oannot at that stage decide, 
whether the agreement is or is not for. 
the benefit of the minor. That san only 
be known when the award is made. IF 
may ba very much in the minor’s favour, 
or it may be very much against him, The 
same is true of a like agreement made” 
before the parties have come to Court. at 
all. But while in the former case I sup- 
pose no one would 
need not sanction the decree upon the award 
and declare itto be for the minor’s benefit, 
the desision under examination holds that 
this is quite unnecessary when the pre» 
liminary steps, tke references fo arbitration, 
and the award were anterior in time to 
the Court haying any , knowledge of the 
fasts or jurisdiction over the parties. In 
every case of the kind a decree by consent 
implies an agreement somewhere, and if 
the Court is wholly ignorant of the fact 
of any such agreement having been made, 
at the time if was madg, or the terms 
upon which it was made, nevertheless be. 
fore it can pass a decree it is ‘in a posi- 
tion to ascertain, from the terms of the decree: 
it is asked to make and a somparison 
between those terms -and the fasts which 
it will insist upon knowing, whether the 
underlying agreement has been- for the 
mincr’s benefit or not. The validity of this 
general statement is not touched, much less 
impaired, by the circumstance that in the 
particular case before’ ‘us the application 
under clause 20 of the Second. Schedule was 
made bythe minor. If the matter was from 


-that moment to go through uncontested up 


to decree, then the terms of the award 
were evidence enough of what agreement 
had been some to by the parties, and material 


contend that the Court |. 


Pd 
“ 


Vol. XLVI] ` 


enough to put the Court on enquiry whether 
bafore ednverting it into a desres the Court 


— would take it to be for the -benefit of the 


f 


~ diffioulti¢s stated 
3 in Vithaldas y. 


minor, Nowif we return to Order XXXII, 


, rule 7, and compare its language with dlanco 
. 20. of "the Second Schedule, it is plain that 


an application under the latter will at once 
take the form of a suit, in which if a minor is 
a party he must be either plaintiff or defend- 
ant. He must, therefore, ba represented. He 
must have a guardian. Wither, 
particular case, he hador he had not. If 
he had, then one at least of the verbal 

in the Court’s judgment 
"Dattaram (2) is removed, 
Ii he had not, then the decree could not 
‘possibly stard. No decree could be made 
by any Court affecting a minor’s rights 
unless the minor were represented in the 
suit. Thus wehave in effect a suié in whioh 


_ the minor represented in fast by the guar- 


dian, his mother, is plaintiff, and the de- 
fendant here- was the defendant. Tha prayer 
of the plaint is to decree an agreement 
which has been arrived at by process of arbi- 
tration ont of Court. All its terms are now 
known, that is to say, the terms of the 
result of the agreement to refer, namely, 


the contents of the award. The law por- 


mits, and, therefore, of course contemplates 
defences, This, like any -other suit, may 
bs contentious. -But if, it is not, if both 
parties say tc the Court, we are agreed 
‘In desiring your decree in the terms we 


have laid before you, and if one of those - 


parties is 8 minor, surely this is an agrea- 
ment within the letter, as it most certuinly 
‘Is within the spirit, of Order XXXII; rule 
7. Else it appears to me that minors 
would be exposed to gross abuses evary- 
where, Their nominal guardians might 


- always submit their disputes to arbitration, 


and’ bring in an award asking for a decree 
in terms of the award after settling with 
the nominal defendant, and the Court would 
only have to pass a desree without taking 
the trouble to investigate the merits to 
bind the minor, and so make itself the 
instrument, and the most effective instru ment, 
of defrauding him of his just rights, 
Of course it may be answered that exclud- 
iag a minor in these circumstances from 
the protestion of Order XXXII, rule 7, 
does not mean that he is wholly depriv- 
ed of Yedress. He can still prove that he 


16 
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D 
was not adequately represented, or that 
the consent decree was obtained by fraud: 


But these are often difficult ways, when 
many years haye passed. J sse no reason 
at all why the midor should not have 


the much simpler, the mfch easier, the 
unqualified relief provided by Order XXXII, 
rule 7. 

In my opinion the answer to the question 
whish I wonld refer to the Fall Bench is 
that all oases of the kind do fall within 
the language and intention of Order 
XXXII, rule 7, and that in the case before 
us the` plaintiff is entitled to have the decree 
set aside. 

The following is the question referred ta 
the Full Bench :-— 

When a dispute to which a minor is a 
party has bsen submitted to arbitration 
out of Court, and the award made upon 
such submission has been brought into 
Court under clause 20 of the Second Sche- 
dule, Civil Prosedura Code, and the Court 
has been asked to file ib and thereafter 
pass a decree upon it, neither party objest- 
ing, is not the Court bound to sanction 
lhis agreement to have the award filed and 


‘a decree passed upon 16, as for the benefit 


of the minor, and so also certify the decree ? 
and if the Court fails to doso,is not the 
minor entitled. to the protection of Order 
XXXII, rule 7, Civil Procedure Code? 
Heaton, J.—(March 18, 1918.)—The facts 
out of which arises the dispute before us 
are these: The plaintiff is a minor; his 
father was a partner in a firm; on his 


-death disputes arose as fo-fhe business of 


the firm. It was agreed to refer these 
disputes to arbitration, this agreement bs- 
ing signed by the mother and natural 
guardian'on behalf of the plaintif., An 
award was made. The plaintiff through his 
mother as guardian applied to the Court 
as provided by paragraph 20 of the Second 
Sahedule to the Civil Procedura Code that 
the award should be filed. Thereupon the 
application was numbered and registered 
as a suit, notices were issued, there was 
no contest and eventually a dodras was made 
in terms of the award. 

The minor now, again through his mother 
as guardian, sues to avoid the desree on 
the, ground that he is entitled to do so 
by the provisions of rule 7 of Order 
XXXII. The question before us is, whether 


- 


‘ment that the award should be filed. 


zi 
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be is entitled to do so or not, whether, 
in short, rule 7 of Order XXXII governs 
the case. If it does, the plaintiff certainly 
can avoid the decree, ‘if there was an 
agreement as to, ora compromiseof, the 
suit entered into without the leave of the 
Court. First of all we have to determine, 
whether there was an agreement or com- 
promise. I think there was. Where, as 
here, there was a suit to file the award 
followed afier due notice to the defendants 
by a decree withont contest, we must, I 
think, assume either a tacit or explicit agree- 
It 
may be urged that this is a question of 
fact; if so, we can determine it in this 
appeal which is a first appeal. But when 
this view, that there was a tacit or ex- 
plicit agreement between the plaintif and 
defendan.s that the award should be filed 
without contest, was mentioned in argu- 
ment, there was no" objection made,” as 
I understand, to the assumption. I, there- 
fore, ‘assume that there was a tacit or 
explicit agreement, If there was an agrec- 
ment either express or tacit, then there was, 
it seems to me, an agreement of the kind ecn- 
templated by rule 7 of Order XX X1I. Suppose 
thére had been a contest in the suit and that 
then the contest had been dropped and 
the award filed by consent. If so, it could 
not, I think, be successfully argued that 
rule 7 of Order XXXII would not apply. 
Equally. to my thinking it cannot be 


argued successfully that the rule does not . 


apply when there is no contest, 

The point is one of great general im- 
portance, for if that rule does not apply 
to uncontested decrees obtained on awards, 
the door is opened to the evils in their 
worst “form which tha rule is “intended to 
prevent: for we know how easily widows 
are cajoled ór deceived and how often they are 
induced to sacrifise the interests of minor ssns, 

My learned brother has explained that 
a reference to a Fall Bench is imperative 
in this case. It is the more so besause 
in a recent case of Kheratalt Roshanallz 
vy. Mahmadalhi Nadarali (3) we delivered 
a jodgment which in principle is irreson- 
cilable with the judgment in Vithaldas v. 
Dattaram (2). For myself I venture still to 
think that we are right and that the judgment 


in Vithalda’s case (2) was not right; at -least 
(3) Second Appeal No, 711 of 1916, 


would not be right now, for the words of 
section 141 of the Code are so explicit as 
to compel us to apply rule 7 of Order 
XXXII to suits on awards as well as to 
other suits. When we dealt with Second -- 
Appeal No. 711 of 1916 [ Kheratali Roshanallz 
y. Mahmadali Nadarali (8)], however, ‘our 
attention was not called to the decision in 
Vithaidas’ case (2). 

Mr. Bahadurji (with him Mr. 
Abhyankar), for the Appellant. 

Mesers, Setalvad and Coyajee (with them 
Mr. S. R. Bakhale), for the Respondents. 

JUDGMENT OF THE FOLL BENCH, 


‘gs. Y. 


Scorr, O. J.—The question referred to 


the Full Bench’ is as follows :—When a 
dispnte to which a minor is a party has 
been submitted to arbitration ont of 
Court, and the award made upon such sub- 


mission has been brought into Court under © 
clause 2) of the Second Schedule, Civil - 


Procedure Code, and the Court has been 
asked’ to file it and thereaftér pass a 
decree upon if, neither party objecting, 
is not the Court bound to sanction this 
agreement to have the award filed acd a 
decree passed upon it, as for the benefit 
of the minor, and so also certify the decree? 
and if the Court fails te do'so0, ia not 
the minor entitled to the protection of Order 
XXXII, rule 7, Civil Procedure Code? 

It is necesssry to read this question 
with the main facts in the suit, namely, that a 
reference to arbitration was made, or 
agreed to, by a mother on behalf of her 
minor sop, and after the award was 
published, the mother on behalf of the. 
son applied under clause 20 of the Second 
Schedule of the Civil Procedure Code that 
the award should be filed in order that 
a decree might be passed upon it. The 
minor thus became, through his next friend, 
the applicant. 

If the other 
raises no 
and the award is filed and a degree passed in 
accordance with it, it does not appear to me 
that it can be said that there has been any 
agreement on behalf of the minor with re- 
ference to the suit in which the next friend is 
acting, although were the minor the defendant 
in such a suit as is numbered under clause 
20 of the Second Schedule, it might be 
that a promise given . on behalf of the 
minor to allow the award to he filed 


s 
`N 


party to tbe reference 


objection to the application, , 


4 


ta 
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-without opposition and a decree passed in 
accordancs with it would bean agreement 
on behalf of the minor with reference to 
the suit, Ifa plaintiff gots everything that 
he applies for without objection by the 
defendant, it eanpnot ba said that there 
is a decres by consent in the strict sense 
of that term. It is only a deoree ‘upon 
the submission of the defendant, The 
faet that the defendant does not object 
“ would not impose upon the Oourt the 
necessity of 
condition presedent to filing the award 
and passing a decree upon it. The judg-- 
meni of Mr. Justice’ Heaton, one of the 
referring Judges, puts the question of 
agresmen§t as a matter of assumption 
of an undisputed fact. He says: “Where, 
as here, there was a suit to file the 
award followed after dus notise to the 
dbfendants by a decree without ajntest, 
we must, I think, assuməs either a tacit 
or explicit agreement that the award 
should be filed. It may be urged that this 
is a question of fact; if so, we oan 
determine if in this appeal which is a 
first appeal. Bat when this yiew, that 
there was a tacit or explicit agreement 
: between the plaintiff and defendants that 

the award should be filed without contest, 

was mentioned in argument, there was 
. no objection made, as I understand, to 
the assumption. I, therefore, assume that 
there was a tacit or explicit agreement” 
That assumption, ag it seems to me, comes 
to this, that the defendant let itbe known 
that he was not objecting to the filing of 
“the award. I do not think that that 
amounts fo an-—agreement or scompromise 
on behalf of the minor plaintiff with 
reference to the suit within the meaning 
of Order XXXII, rale 7. Italso appears 

to me that there is no conflict between 

the two oases alluded to in the referring. 
judgments. Mr. Justice Parsons and Mr. 

Justice Ranade say in Mahadev Balkrishna 

Kelkar v. Krishnabat (1): “It is admitted 

that the sanation of the Court was not 

obtained either to the original agreement 
of reference to arbitration made by Vinayak 
Balkrishna Kelkar on behalf of hir sons 

or to the agreement of the same parson 
tha: the award should be filed or to 

the decree. It is, in our opinion, essential 
under section 462 of the Code that tbe 


~ 


sanctioning anything as a 


leave of the Court should hava baen ob- 
tained to the agreement bafora a decree 
was passed on ib.” That, as I understand, 
is the second agreement mentioned, namely, | 
that the award. should be filed. That 
would ba an agreement on behalf of a 


minor defendant after the application had 


been numbered as a suit. In Vithaldas v, 
Dattaram (2)° Sir Lawrence Jenkins 
delivering the judgment of the Court 
said: “Can, then, the decision bə supported 
on the ground that there has been no 
such leave as section 462 contemplates? 
We think not. That section obviously 


‘contemplates the existence of a guardian 


and a pending litigation; but here, when. 
the agreement was entered into, thera 
was neither a guardian for a suit nor a 
suit.” I infer from the judgment in the 
case of Mahadev Balkrishna Kelkar vy. Krishna. 
bai (L) that the Court there was of opinion 
that the original agreamaut of referense, 
bsfore there had been any application num- 
bered as å suit, would not require the leave 
of the Court. 

The question referred, must, I think, be 


. answered inthe negative. 


Macuitop, J.—The suit in whioh this 
reference has been made was filed by the 
plaintiff, a minor, to ses asida the desree 
passed in his favour on an award. The 
agreement to refer was made on hias 
behalf by his mother as. his guardian, and 
the grounda on which he applied to have 
the decree set aside were that the accounts 
submitted to the arbitrators by his deceased 
father’s partner were not osorreot, that 
his guardian was not in possession of true 
information at the time of the award, 
and that the award had been obtained by 
fraud. Inthetrial Court the suit was dis- 
missed, 

In first appeal. the eighth ground of 
appeal was as follows: “The .decrea 
passed on the award ogontrayenes the 
provisions of Order XXXII, rule 7 of the 
Civil Prosedura Code.” When the appeal” 
sama on for argument this point seems 
to have been raised as a preliminary point, 
for if it was successful, there was no 
necessity to go into the question of fraud. 
The difficulty in dealing with the point 
arises from the fact that it was not 
takon at the hearing and thers is, there- 
fore, no evidence on the record of any 


- 


\ 


~ fasts already recorded. 
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agreement which had been ‘entered into 
on behalf of the minor with ‘reference to the 
. suit by his next friend, and, therefore, the 
agreement whioh has now been relied upon 
by the appellant had to be assumed from the 
Now the only agreement entered into by 
‘the minor’s guardian was the agreement to 
refer. But it was argued for the appellant, 
as far as I can gather, that the agree- 
ment to refer implied a further agreement 
that when the award was made on the 
„reference, if was ‘to be filed'and a decree passed 
on it urder paragraph 20 of the Second 
Schedule, In the first, place, I do not 
° ‘think that we can infer, from the agree- 
ment to refer the matter in dispute to 
arbitration, a further agreement to abide 
by the award, but even if we could, the 
“agreement to Toler was made before suit 
and any further agreement implied therein 
would also be before sait. ‘All that 
appears or the record to have, happened 
was that the award was made in favour 
of the minor. His guardian then filed an 
. application under paragraph 29 of the Second 
Sshedule that the award should be filed. 
‘Sub-paragraph (2) states that the applica- 
tion should be in writing and sbould be 
numbered and registered as a suit between the 
applicant as plaintiff and the other parties 
as defendants. Sub-paragraph (3) states 
that the Court should direst notice to be given 


to the parties to the arbitration, other than. 


the applicant, requiring them to show cause, 
within a time specified, why the award 
should not be filed; and under paragraph’ 21, 
where the Court is satisfied that the matter 
‘has been referred to arbitration and that 
an award has been made thereon and 
where no ground such as is mentioned or 
referred to-in paragraph 14 or paragraph 


15 is proved, the Court shall order the 
award to be-filed and shall proceed to 
pronounce judgment im _accordance with 


the award. Notice inthe ordinary course 
was issued,.the application came on fcr 
hearing, and the defendant raised no objestion 
- to the award, such as he might have raised 
under paragraph 14 or 15 of the Second 
Schedule. After that it was the Court’s 
duty to pronounce judgment in accordance 
with the award. Therefore, it cannot be said 
that there had been any agreement by 
the guardian after the application to file 


} 
4 


“(4918 
the award had been made. and the 


matter bacams a suit, whioh 
sanction of the Osackuader Order 
rule 7. 

Bat even assuming that the defendant, 


XXXII, 


after the application to file the award 
had been made, had’ promised- that he 
would not take any objection under 
paragraphs 14 and. 15 of the Second 


Schedule, . i it cannot be said ‘that there 
was an ame _by the minor’s guardian 


required the | 


à 


which would come” within- rule 7 of Order — 


XXX. 


consented that a decree should. be passed 


é 


‘add that there does not 


in accordance with the award, which 
involved no action on the part of the 
guardian, would not in apy sense con- 
stitute an agreement by the guardian. 
Therefore, dealing with the question which 
has been referred, I should bə  ixclined 
to say that if the defendant in a suit by 
a minor plaintiff registered under paragraph 
20 of the Second Schedule, Civil Procedure 
Code, raises no objection to the award 
bsing filed, and a decree passed thereon, 
there is no agreement by the guardian ‘of 
the minor such as would some within the 
meaning of Order XXXII, rule 7. Thore- 
fore, I agree with what has been said by 
the learned Chief Justice. I may also 
seem to me to 
be any conflict between the desisions 
referred to in the referring judgments,- in 
Mahadev Balkrishna Kelkar ` vw, Krishnabat 
(1) and’ Vithaldas v. Dattaram, (2).` In 
the first case the minor was a defendant 


-and his guardian had agreed to judgment 


against him, while in the latter the only 
agreement onthe record was the agreement 
to refer which “was made, as in this case, 
ab a time when no suit was in existence, 
Mahadev Balkrishna Kelkar ev, Krishnabat (1) 
was referred to in the argument and the 
learned Judges evidently considered that it 
did not cover the case before them. 

Saan, J.—I agree with the learned 
Chief Justice, I only desire to add that 
the question referred to us is rather in_a 
general form, and that my answer must 
be taken-to ba limited to the question 
read with reference to the undisputed facts of 
the case. 

Reference answered, 


~ 


The mere fast that the defendant: 
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=, PATNA HIGH COURT, . 
APPEAL FROM ORIGINAL Oroeg No, 10 or 1917. 
August, 9, 1918. 

Present:—-Mr. Justice Jwala Prasad and Ma: 


Justice Coutts. 
B. KESHAWESARINDRA SAHI— 


a ‘APPELLANT: 

R as i versus 

< Ram DEBENDRA BALA passi— 
si : . RESPON] DENT, 


_ Transfer of Property Act. (IV of 1882), ss. ås, 89— 
Civil Procedure Code (Act V of 1908), O. XXXII, 7, 
R, O. XXXIV, r. 5—Limitation ‘Act (IX of 1908), Sch. 
T Art, 18E—Mortgage : suit —Preliminary decree~— 
Order absolute under section 89, Transfer of Property - 
‘Act after 1st January 1909, validity of —Kxeoution of 
decree — Estoppel—Objection not taken in previous pro- 
ceedings, whether can be taken in subsequent proceeding 
Application ; asking for sale of different properties, 
whether in continuance of previous application Mistake 
in entering date of decree, whether material defect — 
Minor judgment- debtor—Guardian, appointment ‘of— 
Formal order, dbsence of, éffect of— Sale, setting aside of 
— Limitation for execution, commencement of. 

Where before the coming into force ofthe Civil 
Procedure Oode of 1908, a preliminary decree in a 


mortgage suif had been obtained under section 88 ‘ 


of the Transfer of Property Act, and the judgment- 
debtor having made default in payment of the 
decretal amount, an application for an order absolute 
under section” 89 of the Act had been made, and 
notice served on the judgment-debtor: 

Held, (1) that the' proceedings for order absolute 
were pending proceedings and, were not, therefore, 
nnder section 6 of the General Clauses Act, affected 
| by the, span of section 89 of the Transfer _ of Pro- 
porty Act; [p. 249, col. 1.] 


(2) - that, therefore, the decree to be executed 
was the preliminary decree made absolute by the 
order ofthe-Court, and that the proceedings being 
ander section 89 of the Transfer of Property. -Act 
no final decree was necessary. |p. 249, col. 1.] 

Where an order absolute for the sale of mortgaged 
properties’ was made under section 89 of the 
Transfer’ of Property Act during the lifetime of 
the mortgagor judgment-debtor and with notice to | 
him and no objection was taken by him, it is not ` 
ppen to his legal representative to question the 
validity of the order made in execution proceedings, 
[p 260, col. 1.) 

Where several successive applications for execution 

of a decree are admitted and orders are passed 
thereon by a competent Court, without any objection. 
being taken by the judgment-debtor regarding ‘thie 
validity of the decrea, ib is not open to him in a 
subsequent éxacution proceeding in respect of the 
same decree to contend that there is infact no decree 
which can be executed. [p. 250, col. 2.) 
“ Where in an execution proceeding the Court by 
ita action has given its sanction to the appearance 
of a person as guardian of a minor judgment-debtor 
and that person hag so appeared and acted on 
behalf of the minor, the absence of a formal order 
of appointment under Order XXXII, rule 3 of the 
Civil Procedure Code, is mot fatal to the proceedings 
and the minor ‘is hound by them, [p..268, col, 1.] 


“ 


A decree-ho}der is entitled to treat an application 
for execution of a decree as in continuation of a 
previous application even when he wants to proceed 
to sell different properties. [p. 255, col. 2.) 

An execution proceeding can only be vitiated by 

material defects. (p. 256, col, 1.) \ 

A mistake in entering the date of the decree in an 
application for execution is not a material defect so 
as to vitiate the proceedings. [p, 254, col. 2.) 

Where an execution sale is set aside on account 
of the fraud of one of the judgment- debtors in 
collusion with the auction-purchaser, the decree- 
holder has, under Article 181 of Schedule-I of the 
Limitation Act, three years from the date of the 
setting aside of the sale win which to, execute 
the decree. [p. 257, col. 1.] ; ; 


Appeal against an order of thé Subordinate 
Judge, Chapra. 

Messrs. Syed Hasan Imam, Basan; Prasad 
and Ambica Prasad Upadhaya; for the Appel: 
lant 

Sir Rash. Behari Ghose, Messrs, Purnendu 
Narayan Sinha, Bhorashi Charan Mitter and 
Naresh Ohandra - Singh, i the apang: 
ent, 

J UDGMENT This ig au appeal Gak 
an order of the Subordinate Judge of Chapra. 
rejecting a petition of objection filed under 
section 47 of the Code of.Civil Procedure 
in an execution case. The following are 
shortly the facts of the case:— ` 

On the 29th August 1902 one Ramsunder 
Sahi, who was commonly known as the Lal 
Saheb of Manjba, borrowed Rs. 3,40,000 
from the estate of Kumar Sirish Chandra 
Sinha of Paikpara near Caloutta by morte 
gaging hisestate. At that time the Paikpara 
estate ‘was in the hands of a Receiver, Mr, 
Mitter. On the 6th November 1902 Kumar. 
Sirish ‘Chandra Sinha died leaving a Will, 


aw! 


which had ‘been executed by him on the : 


lxth June 1902. By this Will his mother, 
Rani Devendra Balla Dassi and Kumar 
Satish Chandra Sinha were appointed exe. 
cutors. On the 24th July 1903 the exeonu-- 
tors applied for probate of the Will but 
the Reoeiver continued in possession, On 
the 7th April 1904. Mr. Mitter was dia- 
charged: from the Reseivership and one Mr. 
Halder was appointed. On the 13th Sep- 
tember 1907 - Mr, Halder sued on the mort.. 
gage. On the 26th May 1908 he obtained a- 
preliminary decree. On ist December 198 
he applied, under section 89 of the Transfer of ` 
Property Act, for an order absolute for sale 
of the mortgaged property. Toor order - 
absolute was passed on the 2nd January 


-1909 and, ọn the 27tb January 1909 the 


+ 


a” 


LA 


. _ minor 


— 
4 


~- 


- 
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firat application for execution was filed. This 
was registered as Oase No. 14 of 1909. 
On the 18th February 1909 a notice under 
Order XXI, rule 66, of .the Code of Civil 


Procedure was seryed and received by ths- 


Am-Mukhtear of- the judgment debtor. 
Subgequently on the 22nd February 1909 
the decree-holder asked for time to make 
substitution in place of Lal Saheb, the 
judgment-debtor who had died. Time was 
allowed and on the 5th March 1909 the 
decree-holder applied to substitute Hira 
Saheb, the brother of Lal Saheb deceased, 


“The order of -substitution was madeon the 
- 18th March 1909 
a notice was ordered to be issued to Hira ` 


and on the same date 


Saheb under Order KAT, rule 66. It was 
then discovered that Lal Saheb had left 
two Wills, one in favour of Pertap Sahi, 
‘son of Sheo ,Pertap Salhi, and 
another in favour of Keshwa. Sevendra 
Sahi, minor son of Hira Saheb, and that 
probate of both Wills had been applied 
for.. The decree-holder, therefore, asked 
for substitution of both these minors and 
their fathers, Substitution was made but 


. no guardian was appointed for the minors, 


and again notices under Order XXI, rule 
22, were ordered to- issue. These notices 
were served and subsequently, notices were 
issued under Ordér XXI, rule 66.. Hira 
Saheb and his son did not appear. On 
the 6th August 1909 the Receiver of the 


_judgment-debtor’s estate made a payment of 


Rs. 6,039 to the deeree-holder and on.2ist 
August 1909 Sheo Pertap Sahi objested to 
the valuation. A miscellaneous case was 
started and the proceedings in the execution 
case were stayed until the hearing of this 
objection, - On - the 9th October 1969 the 
objection petition was . dismissed and the 
execution ‘case was also disposed of, another 
petition being ordered to be filed. The 
matter of the Will was amicably settled 
and probate was ordered by the District 
Judge. to be granted to Hira Saheb as 
guardian of the minor appellant on 28th 
September 1909, -but it was. never taken 


out. 
- On the 15th November 1909 a second 


“application for exesution was made by the 
The ‘ 


Receiver of the decree-holder’s estate. 
application was made against Hira Saheb 
for himself aud as guardian of his minor 
op, but no guardian was actually appoint- 
ae i 
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; INDIAN OASES. 
RESHAWESARINDEA SAHI ©. DEBENDRA BALA DASSI. 


“properties. 
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ed by the Court. On the 20th November 
1909 there was an order for issue of 
notices under Order KAT, rule 66, and on 
the Ist December 1609 an application was 
made by the decrea-holder that Rs. 2,000 
had been paid by the -Receiver of the 
judgment-debtor’s estaie. The saleproclama- 
tion was then issued and the 7th February 
1910 was fixed for _ the sale. Meanwhile 
Mr. Halder died and an application was 
made on behalf of the decree-holder for 
time to make substitution. Hira Saheb 
objected to time being granted, and even- 


tually the following order was passed by. 


the Court:—"The present case should be 
disposed of, leaving it to the -legal repre- 
sentative to make another application fo 
execntian.” i : 

By this time another Receiver Mr. Mozum- 
dar had been appointed -and on the- 18th 
March 1910 he-made another, the third, 
application for execution against Hira 
Saheb for self and as guardian of the minor, 
which was registered as Case No, 44 of 
1910. Again no guardian was_ appointed. 


The usual notices -were served and tbe 
2nd May 1910 was fixed as the date for 
the sales Before the date fixed for tke 


sale the deeree-holder asked for permission 
to bid. This was granted, but atthe same 
time Hira Saheb who ; 
his own behalf filed-a petition of objecticn 
to- the execution proceedings on the ground 
that there was a mistake in the list of 
The decree-holder asked to be 
allowed to amend the execution petition, but 
this was 
1910 the execution application was dismissed, 
the decree-holder being directed to make a 
fresh application. | 
On the tth Angust 1910 Mr, Mczumdar 
made the fourth application for execution, 
which was registered as Case No. 107 of 
1910, Again no application was made fcr 
the. appointment 
guardian was appointed by the Court. 
17th November 1910 was fixed for 
sale, but on that date 
filed an objection under section 47 of the 
Code of Civil Procedure andthe execution 
case was adjourned ‘sine die, The deoree- 
holder then made an application, stating that 


The 
the 


the “Receiver of Lal Saheb’s estate had paid’ 


in Rs. 5,000 on the 22nd November 1910 


ọn account of the decree, and‘ on the 7th 


had appeared on: 


refused and on the 2&th May. 


of a -guardian and no - 


Hira Saheb- 


~ 


laid 
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~ and it was ordered 
“proceeded with. The record was received. 


T fixed for 


January 1910 the execution case was dispos- 
ed of. The miscellaneons case was 
“rae up and disposed of on 29th May 

li, 

On the 14th June.1911 Mr, Mozamdar 
made the fifth application {for execution, 
which was registered as No. 118 “of 
1911 and a date was fixed for the return 
of the notices under Order XXT, rule 66, 


` but on that?date the minor filed an objec- 


tion under section 47 of the Oode of Civil 
Procedure through Hira Saheb, his father, 
and his guardian objected to himself 
(Hira Saheb) being made a party. This. 
application was allowed and on the same 


date the execution case was dismissed. An - 


appeal was filed to the High Court against 
‘the order dismissing the’ exeontion oase 
to bè revived. and 


back in the Jower Court on the 16th. Janu- 
ary 1912 and the 9th March 1912 was 
hearing the objestion. The ob- 
jection was disallowed and the 3rd June 
1912 was fixed for the sale. Subsequently 
the decree-holder certified payment of 
Rs. 4,435. The execution ease was then taken 
up and the sale took place on “the llth 


` June 1912, the properties being purchased 


‘by the Maharaja of Hathwa. There was 
an application to bet aside the sale, which 
was rejected. An appeal was preferred to 


. the High Court and the order of rejection 


was sót aside. The oase was then re-heard 
by the Subordinate-Judzge, who set aside the 


-z sale on the 3lst May 19 6; 


On the llth July 1916 the 6th applica- 
tion for execntion wis presented. This 


application was presented by Rani Devendra’ 


Balla Dasi, who is the executrix of the 
estate of Kumar Sirish Chandre Sinha. 
She stated that the persons against whom 
ae decree was sought to be executed were 
“Babu Keshavendra Sahi, minor son of Babu 
Hari Harendra Sahi alias Hira Saheb deseas- 
ed, as the sole legates ‘under the Will of the 
original mortgdgor judgment-debtor, Babu 
Shaym Sevendra Sahi alias Lal Saheb 
deceased (of which Will probate was 
ordered to issue to the said Hira Saheb 


but not actually issned or taken out) and’ 


also as oneof the heirs of his father, the 
said Babu Harendra Sahi alias Hira Saheb 
deceased, through his said minor’s mother 
and guardian Mysammat Dalhin Birja 


~ 
- 


z 


wa 


Koer, who was appointed guardian by order 
of the High Court in Miscellaneous Appeal 
No. 311 of 1913." There are also two 
others against whom the application is 
directed, namely, the sons of Hira Saheb. 
An objection to this execution was made 
on behalf of Keshavendra Sahi under 
section 47 of the Code of Civil Prosedure, 
in which the points urged before the Sub- 
ordinate Judge were— 

“(1) That there is no final mortgage 
decreas and the decree stated in column 
3 cannot be legally put into exesntion. 

"(2) That. the execution petition is not 
according to law. 

“(3) That Rani Davandes Bala Dassi is 
not sompetent to file the application for 
execution,.as she has not disclosed the right 
by which she makes the application and 
she has not taken any step to get herself 
substituted in place of the. previous decree- 
holder. 

“(4) That the present execution is barred 

by limitation as against the- petitioner, he 
not having been made a party in the pree 
vious execution so that he is not bound 
by anything done or any order passed in 
those oases. 
“(5) That Babu Chander Sekhar Prasad 
Singh, the Rassiver of the mortgaged pro- 
perty, not being mage a party to the execue 
tion case, cannot proceed. 

“(6) That the deoree-holder is not entitl- 
ed to gat ithe costs of the prayious execu. 
tion oases.’ 

The al Subordinate Judge by .his 
judgment of the 9th December 1916 has 
overruled all the objections and directed 
the execution to proceed. The minor 
judgment-debtor has appealed to this 
Oonrt. i : : 

The first point taken in appeal is that 
the execution proseedings are illegal, inas- 
much as there is no final decree for the 
sale of the mortgaged properties as required 
by Order XX XLV, rule 5, of the Code of Civil 
Procedure, and hence there is no .decree 
to be executed. The mortgage-decree was 
passed ‘on the 25th of May 1908 under 
section 88 of the Transfer of Property 
Act (IV of 1882) directing the amount 
due onthe mortgage bond with costs and 
interest to be paid within six months and 
“on default the mortgaged properties to 


he sold for the realisation of the sum,” 


cal 


‘absolute, 


made 


948° 


The sum specified in the decree was not 
paid within the time fixed for payment and 
on the lst December 1908 the decree-holder 
filed an application, praying that under the 
provisions of section 89 of the Transfer of 


Property ‘Act an order absolute for the sale’ 


of the mortgaged properties might be made. 
On . the same date the Court dirested notice 
to issne on the judgment-debtor to ‘show 
cause why the decree nisi should not be 
made absolute and fixed the 2nd January 
1909 for disposal. This notice was served 
upon the judgment-debtor and on the 10th 
December 1908 the Court accepted the 
service as sufficient. 

On the 2nd Januhry 1909 the following 
order was passed on the order sheet in 
Mortgage Suit No. 235 of 1907 : ““Defend- 
ant is absent though served - with a notice, 
which seems to have been received by 
his Mookhtear. The decree nisi will now 
be made absolute with costs.” (P. 195.) 
The Court at the same date made the 
following endorsement in its own hand on 
the certified scopy of the decree filed by 
the judgment-debtor. “Decree nisi made 
vide order dated 2nd January 
1909, with costs, Rs, -2-8.9.” This order was 
copied by a clerk of the Subordinate Judge’s 
office on the original decree” and signed 


by him: this copy does not bear the signature 


‘of the Court. / 
Mr. Hasan Imam on behalf of the 


‘judgment-debtor contends that as the pre- 


sent Code of Civil Procedure had come into 
force on ‘the Ist January 1909 
amongst other sections ‘of the Transfer. of 
Property Act, sections 88 and 89 wera 
repealed (Schedale V of the Code of Civil 
Procedure) and in lieu. of them Order 
XXXIV, rules 3 to d, of the Civil Prosedure 
Code were substituted, a decree absolute 
as required by Order XXXIV, rule 5, 
should have been prepared, and that with- 
out such a decree the property could not 
be sold. He urges that the amendment 
prescribed a new rule of procedure, - and 
that, therefore, the Court had no jurisdiction 
to make an order under section 89 which had 
been repealed by the Code of Civil Pro- 
cedure. Clause 2 of rule 5 requires that 
when the payment mentioned in a pre- 
liminary mortgage-decree under rule 4 is 
not made, the Court shall, on application 
in that behalf by the plaintiff, 
D £ 
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Transfer of Property Act, 


as 4 


pass a decree that the 
perty or a suffidient part thereof be sold 
and that the proceeds of the sale be ‘dealt 
with as mentioned in rule 4 of the same 
order. This rule of the Code of Civil 
Procedure then made this change, that 
while under section 89 of the Transfer -of 
Property Act the Court was only required 


to pass an order absolute for sale of the: 


mortgaged property, role 5 yequires the 
Court to make a “decree” for sale of the 
mortgaged property. This amendment was 
due to a conflict of desisions in the differ- 
ent High Courts as to whether the right 
of the decree holder to. execute the deoree 
accrued after the passing of the preliminary 
decree under section 88 of the Transfer. of 
Property Act, or after an order absolute 
under section 89 of the Act and also as 
to whether the- period of three - years’ 
limitation for the-execution of the decree 
should run from the date of the preliminary 
decree or from the date of the order 
absolute., In support of his contention 
that a fina] decree is necessary in this 
oase, Mr. Hasan Imam has relied on the 
case of Mehant Krishna Dayal v. Sakina 
Bibi (1). In that case the decree absolute 
under section &9 of the Transfer of 
Property Act was made long before the new 
Code of Civil Prosedure came into force, the 
application for execution of the decree was 
made 12 years after the date of the 
decree, and it was held that the odse was 
governed by the new Code of Civil Pro- 
cedure, under section. 48 of ‘which the 
execution was barred.- This sase- has no 


_applicaticn to the present case. 


It has not yet been definitely ` settled 
whether in cases in which the preliminary 
decree has been passed under section 88 
cf the Transfer of Property Act, an 
‘application made for a decree absolute is 
governed by the Civil Prosedure Code or 
not. Inthe case of Madhab Mont Dasi v. 
Pamela Lambert (2) Mukherji, J., was of 
opinion that no final decree need be-pre- 
pared under the new Code of Civil. Pro- 
cedure in order to enforce the preliminary 
decree passed under section 88 of the 
In Amolak Ohand 

(1) 34 Ind. Cas. 27; 1 P. L. J. 214; 200. W. N. 952; 
2 P. L. W. 370. 


(2) 6 Ind. Cas. 537; 37 C. 796; 15 0. W, N, 337; 13, 
0, L. J, 328, 


{1918 > 


mortgaged pro- . 


4 
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v. Sharat Chandra (8) Sir Lawrence Jenkins 
considered this case buf thought that the. 
point did not directly arise, and as there was 
no necessity to decide the point in, the case 
-before him the question was left open. It is 
also unnecessary for us in this case to son- 
sider the point, because the proceeding to. 
make-.the decree absolute ‘was pending at 
the time when the Code of Civil Pro- 
cedure came into force, and the contention 
of Sir Rashbehari Ghose on behalf of the 
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of Baij Nath Pershad Narain Singh v. Mohes- 
wart Pershad Narain Singh (6; and in 
Mohabir Pershad Narain Singh v. Gungadhur 
Pershad Narain Singh (7) and also in the case 
of Madhab Mont Dasi v. Pamela Lambert (2), 
where an application for an order absolute 
under section 89 of the Transfer of Property 
Act was made on the 9th September.1908 
and was’ pending at the time when the new 
Code of Civil Prosedure came into force. 

In the present case the.. application to 


déoree-holder respondent is thatthis being, make the decree absolute was made before 


so and a notice of the application for an. 


the new Civil Procedure Code same into 


order “under section 89 having been served’ ° force,“and the right of the decree: holder 


on: the original mortgagor, the repeal of, 
section £9 does not affect . the proceedings 
pending under that section. This contention 
is based on section 6 of the General 
Clauses Act. and it appears tous that it 
must prevail. a 
B- In the cage of Mungul Pershad Dichit v. 
Griya Kant Lahiri (4) | their Lordships 
‘of the Judisial Committee held that an 


to cell had alrekdy accrued by the default. 
of the -judgment debtor to pay the decretal 
amount within the time fixed in the pre- 
liminary decree of the 26th May 190%. 
The right to apply for the sale of the 
property had become vested in, the decree- 
holder and notice of the application had 
been served. “The order absolute was an 
order made in continuation of the mort- 


application for exeqution of a decree isan ‘gage suit which had been instituted before 


_ application in the .suit in whioh the 
desree has been. obtained, dnd that nothing 


contained. in section 2 or in part..2 of been made prior to the passing of 


Act IX of 1671. shall .. apply. to | suits 
instituted before the lst. April 1573, and 
hence nothing, contained in -Schedule 
of that Act extended to an application for. 


the Civil Prosedure Code came into force 


and of the preliminary decree which had | 
that 


Ast. The proceeding for order absolute was, 
therefore, a pending proceeding and was 


II. governed bythe Transfer. of Property 


Act: This being so, the desree which. 


execution of .a' decree in a suit instituted. was to be executed was.the preliminary 


before that date. 
Ohunchun Ojha (5). it was held that-the 
mortgage was exeanted before the Transfer 


In Umesh. Chunder Das y:. decree of the 26th May 1908, which the: 


order of: the Court dated. the 2nd 
January 1909 made absoluté and the pro- 


of Property Act came into force and when. ceedings being under section 89. of the. 


* 


notice for foreclosure had been; served in 
& proceeding under .that Regulation, the 
proceeding. already commenced was saved 
by. section 'G of the General Clauses Con- 
solidation Act I of 1858 and the new 
procedure -would not apply. Mitter, J., 
further held that the mortgagee had 
obtained. not only an.incohate right, that- 
is; a mere .schance whioh might be ‘de-. 
veloped into a substantive right, but had 
acquired-,a vested right as.a mortgagee, 
and, therefore, the new Transfer of Pro- 
perty Act would not destroy that right. 
This was also the view takenin the case 


- (8) 11 Ind. Cas, 943; 88 C. 913; 16 0. W. N. 49. 


(4) 8 O. 51l; 11 ©. L. R. 118; 8 I. A. 123; 4 Sar, P, 


C. J: 249; 4 Ind. Dec. (N. 8.) 32 (P. C.). 
(5) 15 C. 357; 7 Ing. Deo, (N. si) 822. 


= 


Regulation. XVII of 106 was in foree and Transfer of Property Act, no final degree 


Li 


was necessary. 

The learned: Subordinate Judge, 
judgment on the application made to set- 
aside the’ sale, has said that the order: 
absolute passed in this case was in accord-. 
ance with the usual practice in cases under 
section 89 of the Transfer of - Property 
Act. There is no reason to doubt that 
this is so, and in fact it would appear 
that in cases under section 89 of the 
Transfer of Property Act even an order 
absolute is unnecessary and it is sufficient 
that there is an order” for sale passed 
on an application of the desree-holder, 
This was the view in the casés quoted as 


in his 


(6) 14 C. 451; 7 Ind. Dec. ‘n.+s.) 800. ; 
5 ) 14 0. 599; 12 Ind. Jur. 26; 7 Ind. Deo. (N. 5.) 


' A / 


i 


> 
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Phul Ohand Ram v. Nursingh Pershad 
Misser (8), Gunindra ~ Prosad v. ` Baij- 
naih Singh (9), Venkateraen vy. Ohinna 
Ramayya (10) and Appa Rao v. Krishna 
Ayyangar (11). ` | 

Apart from this, howsver, it appears “to 
us that it is not now open to the ‘ap- 
pellant to object to the desrea which is 
sought to be executed. The order absolute 
for the sale of the properties was made 
during the lifetime of the original judg- 
mont-debtor, Lal Saheb, and with notice to him. 
No objection was taken by him and the appel- 
lant, as his legal representative, cannot, thers- 
fore, question the validity of the order made. 

Further, -the present application is ‘the 
sixth application which has been made 
in these execution proceedings and in each 
of them notices have been served on ‘Hira 
Saheb for Himself and as guardian of the 
present appellant, and no objections have 
been taken either to the form of the 
decree or that a final decree was not 
prepared. Even in the 
minor through his mother as guardian, 
dated the 10th July 1912, the deoree was 
notattasked. Bafore the Subordinate Judge, 
howaver, the matter wis pressed and was 
desided against the appellant by his separate 
judgment of the 25th January 1916, No 
appeal was preferred against this order 
Jadge to the High 
Court. In the owe of Mungul Pershad 
Dichit y. Grija Kant Lahiri (4), whish has 
baen' followed in a- very. long series of 
cases by all Courts in India, their Lord- 
ships of the Privy Council ina judgment 
whioh was delivered by Sir Birnes Peasack 
held that although the exesntion of a 
decree may have been actually barred by 
time, yet, if an order for such execution 
has been regularly made by a «o)mpetent 
Court, having jurisdistion to try ‘whether 
it was barred by ‘tine or not, sush order, 
although erroneous;,- must, if unreyersed, 
ba treated as valid. This principie has 
also been recognised by ` their Lordships 
of the Judicial Committee in the sase of 
Malkarjun v. Narhari (12), where a sale 
(8) 28 0. 73. ~ 

(9) 31 0. 370. . 

(10) 24 M. 695. 

(11) 25 M. 537. 

(12) 25 B. 337; 5 O, W. N. 10; 2 Bom. L. R. 927; 
27 I, A. 216; 10 M. B.J. 363; 7 Sar. P. C, J. 739 
(P.O). ; 


patition of the ` 


had taken place after the notice having 
baen wrongly served upon a person who 
was not the legal representative of 
the judgment-debtor, if was held that 
the sale was not a nullity and 
be treated as invalid as the Oourt had 


power to decide wrongly as‘ well as right-~ 


ly. In the case_of Hamgas Ye Sheo Prasad 
(13) the notice of an application onder 
section 89 was issued upon the mother 
as guardian, of the minor judgment-debtor 
on the 2lst November 1912, but was re- 
turned unserved as the mother was dead. 
It was held that so long as the “order 
absolute subsists, 16 is enforceable and its 
operation cannot be impugned. ‘If by any 
reason the order was defective, the remedy 
of the appellant was to get it set aside 
in accordance with law, but ~until it is 


- get aside its validity cannot be questioned 


in execution proceedings. In the case 
of Moti- Ram v. Banke Lal (14) it 
was held that if was not open to the 
plaintiff to question the validity: of a final 
decree made under Order XXXIV, rule°d, on 
the ground thaf that deoree did not agree 
with the preliminary decree passed under 
rule 4 of that Order, when that objection 
was not taken by him when [the final 
decree was passed. In the case of Gunindra 


cannot - 


Prosad v. Baijnath Singh (9) it was held | 


that a mortgagee is precluded from raising 
the objection that the sale of thé mort- 


‘gaged property in execution of the decree in 


the mortgage suit is invalid, by reason 
of the decree nisi in that suit not having 
been made absolute if such objection is 
not raised at an earlier stage of the pro- 
seedings. The reason for these decisions 
is that litigants should be sompelled to 
make all objections that they may have 
to make at the earliest opportunity; they 


. should not be allowed to make objections 
piecemeal and thus interminably prolong. 


litigation. In the present case applica- 
tions for execution were admitted and no 
objection was taken regarding the decree 
and orders having been regularly made 
on these applications by a” competent 


Court—it is not now, in our opinion, open. 


to the judgment-debtor to contend that 
there is in faet no decrees which can be 
executed. 


(13) 28 A. 193; 2 A. L. J. 640; A. W. N. (1905) 241., 


(14) 47 Ing. Cas. 954; 16 A, L. J, 685, 
of ~ ' \ 


~ 


~- 
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The next point which has been urged 
is that Rani Devendra Bala Dassi is not 
competent to filé the application for execution. 
The first contention -in regard to this 
is that ‘by the Will of Sirish Chandra 
Sinha the Rani has no interest in the 
property, because his eldest son is the 
only surviving son and that the property 
went to him under the Will on his attain- 
ing the sge of 18. This interpretation 


of the Will does not appeal to us, and | 


there is not sufficient evidence -to enable 


us to decide the question of the eldest 


sdn’s age. It is also not at all certain 
that the -youngest ‘son is dead. Neither 
of these points was raised in the lower Court. 
nor were they enquired into, and it is 
unnecessary to go into, them here, because 
‘ the Rani was appointed execntrix by the 
‘order of the High Court along with 
Suresh Chandra Sinha on the 24th July 
1903. Suresh died on the 380th January 
1908, and she besame the sole executrix 


‘of the Will and the whole of the property 


vested in her, The High Court by its 
order of the 20th November 1912 dis- 
charged the Receiver of the. estate and 
made it over to the Rani Devendra Bala 
Dassi as the sole executrix., On the 6th 
January. 1913 she made an application to 
be substituted in place of Mr. P. K. 
Mozumdar as executrix of the estate and 
the Court accordingly ordered the sub- 
stitution to be made. Under section 112 
of the Probate and Administration Act a 
legatee cannot take until: the executor 
has assented to the payment of the legacy., 
This the Rani has never done, so that 
not ‘only was she competent to make 


made being executrix she was -the only 
person who was entitled to exesute the decree. 

The next point which has been taken 
by Mr. Hasan Imam i3 in regard to 
limitation, and his first contention is that 
as it was not until August 1916 that 
Dulhin Birja Koer, the minor judgment- 
debtor's mother, was appointed guardian, 
that is, after the sixth execution applica- 
tion had been made, the minor was not 
represented until then and this being so, 
the application has been made more than 
three years from the date of the decree 
and is barred by limitation. The facts in 
regard to this matter are shortly as follows;-— 

ee : 


+ 
x 


application bat at tbe time it was - 


z During the pendensy of the first execu- 


tion proceeding the decree-holder dis- 
covered that Lal Saheb had died and 
that he had executed two Wills, one in 
favour of Sheo Pertap Sahi and the other 
in favour of the present appellant, 
Keshwarendra Sahi. On learning this he 
applied for substitution of the names of 
both the minors and their fathers for 
themselves and as gnardian of their minor 
sons, stating that the present appellant 
was a minor and was under the guardian- 
ship of his father and lived with him. 
The Court ordered substitution to be made 


AB prayed and notise under Order XXI, 


rule 22, to issue. The notice was as a 
matter of fact served, as was held by 
the Court in its order of the 17th April 
1909. This execution application was dis- 
posed of and subsequently, when the dis- 
pute regarding .the Wills had been settled 
in favour of Keshwarendra Sahi, the decree- 
holder made a sevond application for execu- 
tion against Hira Sabeb or himself and 
as guardian of his minor son, the present 
appellant. This course the dearee-holder 
followed in all “subsequent applications for 
execution including the fifth. In none of 
these cases, however, was there any order" 
of the Court appointing Hira Saheb as 
guardian ad litem, The question for gone 
sideration is whether under these 
circumstances the minor was legally re- 
presented by Hira Saheb in the execution 
proceedings. There is no eontention that 
Hira Saheb did not act as guardian of 
the minor throughout all these .exeoution 
proceedings. It was held, however, by the 
Calcutta High Court in its order at pages 
4,5 and 6 of the paper-book that in the 
Sth execution proceeding he had filed the 
petitions daled thé 4th and llth June 
1912, in which he applied only cn behalf 
of himself withont making the minor a 
party and that in these applications he 
acted against the interest of the minor. 
The facts regarding these petitions haye 
been very fully discussed in the judgment 
of the learned Subordinate Judge dated 
the 15th January .1916/3lst May 1916 
in which he directed that the sale to the 
Maharaja of Huth wa should be set aside. The 
sale in tbat oase was fixed for the 3rd 


-June 1912, This date was’ a holiday, go 


the matter game up on the following day. 


= 
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Qn that -date Hira Saheb, applied to the © 


Court on “his own behalf, without. making. 
the. minor a party,. 
order. to enable the Maharani of Hnuthwa. 
to..get permission from the Calentta High ; 
Court.. to | purchase the property. at, the. 


ed and ov. the llth June , 1912, which 
was the date of the ad ouient of the 
sale, the sale actually. took.place. On that 
Hira „Saheb . again, without joining the 
minor, made a petition to the’ Court ask- 
ing that the property which had. been ad- 
vertised in 48 lots should be sold in one lot. 


This, was done and the.property was pur-. 


chased by the Maharajah of -Huthwa. On 
the 10th July 1912 an application was 
made on behalf of the minor by his 
mother to have the sale set aside. In this 
application she stated that the minor was 
properly described to þe under the 
guardianship . of his father and she 
admitted that the father acted as guardian 
throughout. Her only charge against Hira 
Saheb was that he was not protecting the 


. interest .of ,the “minor by applying for 


~ several executions 


` 


-that there had been 


not wish to bind the’ minor. 


setting aside the sale. The reason suggested 
in her application was that the eldest son 
of, Hira Saheb was married to the daughter. 
of the Maharani of Hathwa, the suction- 
purchaser, but the marriage is said to 
have taken. place in May 1910, long after 
of the decree. This 
application „by the minor’a mother was 
refused, but an appeal to the High Court 
the order was set aside and the matter 
was referred to the Subordinate Judge for, 
re-hearing. For reasons given in his judg- 
ment, the learned Subordinate Judge found 
irregularity, in the. 
matter of sale which had saused great loss 
to the minor, and, as has already been 
said; , he set aside the sale. In his judgment 
he found that Hira Saheb acted against 
the interest of the minor in making the 
petitions of the,4th and 11th June 1912, a 

We are not satisfied. that the learned 
Subordinate Judge has taken a correct view 
of this case and Hira 
capable of an entirely differant construc- 
tion. A very simple explanation of Hira 
Saheb making the applications on the’ 4th 
and llth June 1912 in his own name and 
not on behalf of the minor is that he did 
After the 


` 
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asking for time in. 


<This permission was obtain- - 


taheb’s conduct is 


~~ 
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po, me ry 


# Pu 


sale whet ~Hira Saheb found that the pro- 
perty. was purchased by. the Huthwa Raj. 
at 13 times the net income,. which .was a 
breach of the arrangement. that the pur- 
chase should have been 25 times the net 
income, Hira Saheb negotiated with the. 
Huthwa Raj to give up the purchase and 
with the deoree-holder to take a usufrustuary 
mortgage of the entire property. by advanc- 
ing Rs. 44,000 "over and above the amount 
of the decree: The Maharani of. Huthwa, 
by a petition tol the Court, agreed to give 
up her purchase. From this it. ‘would 
appear that Hira Saheb was. really not. 
acting against the interests of tke minor, 
Tt is also significant that „during 
the hearing of the application~for setting, 
aside the sale the allegation of fraud against 
Hira Saheb was. admitted to ba vob proved, 
and the learned, Subordinate Judge accept: 
ed this." We ourselves are of opinion that 
all that can be urged against Hira Saheb 
in regard to the sale matter is that he 
committed an error of judgment in making the, 
applications of the 4th and: llth June 1912, 
Even, however, if we accept that in regard 
to the sale Hira Saheb acted contrary to the. 
interest of the: minor, it has nowhere been, 
suggested that before-the 4th- June 1912 
he acted contrary to his interest, nor can 
it be suggested that he had any interest 
adverse to him. He applied for and obtained 
an order for probate of the Will of Lal 
Saheb for the. minor. It is true that he. 
did not actually take ont the probate, prob- 
ably- because he did not. wish to pay the 
fees which were heavy. -By getting the 
grant of probate he renounced whatever 
interest he may have had as brother of 
Lal Saheb in the property, and throughout: 
the execution proceedings he, as has been 
found by the learned Subordinate Judge, 
“fought ` tooth and nail to thwart the 
decree-holder.”, There can be no doubt 
on this point. - Hire Saheb from time to. 
time made various objections to. the exeau-- 
tion of the decree, all in the interest of 
the minor. In the 5th application he filed 
a petition on behalf of tbe minor dated 
the 8th July 1911, expressly ‘stating that 
he had no interest in the estate of Lal Saheb, 
that the entire estate belonged to his Pa 
son, and that he -himself ought,not to be 
made a party tothe execution proceedings, 
The Court allowed the petition and on 


“> 


x 


‘dssist the minor in 


a AN 
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appeal being made to the High Court by 
the .decree holder Hira Saheb appeared on 


- behalf of the minor and contested that-appeal. 


Taking the worst view of the case, therefore, 


‘upto the 4th June 1912 Hira: Saheb not only 


had no’ adverse interest to the minor but 
he was doing everything in his power to 
resisting the claims 
of the décree-holder, Moreover, Hira Saheb 
‘was the obvious guardian of the minor, 
being not only his father but his executor 


‘by implication under the Will. It is true 


that Hira Saheb was never appointed guardian 
ad lilem by the Court and that under the 
Code of Civil Prosedure the Court is bound 
‘to appoint a proper person to act ori behalf 
of a minor,-but if has been held. in a 
largesnumber: of cases that, - although no 
formal appointment has been made, where 
the Gourt by its action has given its sanction 


. a^ 
to the appəaranse of a person as a guardian, 


thè absence of a formal order of appoint- 
ment is not necessarily fatal to the proceed- 
ings. This was the view taken in the 
following cases, Midaanore Zemindart Company 
y Gobinda Mahto (19), Krishna Pershad Singh 


v. Gosta ` Behari Kundu (16), and by their 


Lordships of the Privy ‘Council in the 
eases of Hart Saran’ Moitra v.n Bhubaneswari 
Debi (17) and Wahan v. Banke Behari Pershad 
Singh (18). In tbis last case .in “which 


- the law has been’ very fully discussed, their 


Lordships of the Privy Counsil set aside 
a decree of the Full Bench of the Calontta 
High Court reported as Suresh Chander Wum 
Chowdhury v. Jagut Chunder Deb Chowdhrani 
(19) Mr. Hasan Imam for the respondent hasin 
his argument referred to the judgment of the 
Calcutta High Court at pages 4, 5, and 6 of the 
paper-book, by which the matter of setting 
aside the sale `of the llth April 1916 -was 
remanded to the learned Subordinate Judge 
for further hearing. In that judgment the 
learned Judges said that the minor was not 
represented in the petition of the 4th and 
Lith of June 1912, and they made some 
further remarks which might suggest that 
they -held that the minor had not been repre- 


t 


(15) 8 C. L. J. 81, 

(16) 5 C. L. J. 434. - 

(17) 16 C. 40; 15 I. A. 195;-12 Ind, Jur, 373; 5 Sar. 
P, 0. J. 198; 8 Ind. Dec. (N. s.) 27. d 

(18) 30 C. 1021; 80 I. A. 182; 70. W, N. 774; 
Bom. L. R. 822; 8 Sar. P. C. J. 512 (P.C.). . 

(19) 14 C. 204; 7 Ind. Dec. (x. 8.) 135. 
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was” that he was nof 


- (24), 
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sented in the execution proceedings at all, 
This cannot be so, however, because if they 
had intended to hold that the minor was 
not represented in the execution proceedings 
at all, the sale would have been void so far 
as the minor wasconcerned and they would 
not have remanded the case forre-hearing. It 


‘ia, therefore, clear that there is no finding of 


the learned Judges in that case that the minor 
was not represented in the exesution pro- 
ceedings. All that they intended to hold 
represented in the 
applications of the 4th and 11th June 1912, 
Further, Mr. Hasan Imam has relied. in 
support of his proposition that the minor 
was not represented on the cases reported 
as Rashid-un-nisa v. Muhammad Ismail Khan 


(20,, Hanuman Prosad v. Muhammad Ishag 


(21), Partab Singh v. Bhabuti Singh (22), 
Singaravelu Pillai v, Murugesa Fillat (23) 
and Purna Ohandra Kumar v, Bejoy Chand 
In the case reported as Rushid- 
un: Nisa v. Muhammad Ismail k han (20), above 
referred to, a married woman was acting 
as guardian withont the appointment of 
the Court. As & married woman was at 
that time incumpetent to represent.a minor, 
the case has no bearing on the present 
case. Inthe cases of Hanuman Prasad y. 
Muhammed Ishaq (21), Lartab Singh v. 
Bhabuti Singh (22) and Singuravelu Pillai v. 
Murugesa Pillay (23), above referred .to, the 
guardian -who acted had an adverse interest 
to the minor and acted adversely to the 
interest of the minor, In the case of Lurna 
Chandra Kumar ~ v. Bescy Chand (24) 
their Lordships held that the minor plaint- 
iff, who was not properly ,represented in 


“the suit, would be bound by the decree if 


he had any interest in the Patni during the 
period for which the rent decree was ob- 
tained and in order to ascertain that, their 
Lordships remanded the case to the Court 
below. ‘These cases are clearly distinguish- 
able from this case and from the case 


(20) 3 Ind, Cas. 864; 31 A. 572; 13 C. W. N, 1182; 
10 C. L. 3.318: 6 A. L. J. 822; 11 Bom. L. R, 1225; 
6 M. L. T. 2&0; 19 M. L. J. 631; 86 I. A. 168 (P. O.). 

(21) 28 A, 137; “A. W, N. (1905) 228; 2.4. D. J. 616, 

(22) 21 Ind. Cas. «88; 85 A. 487; 17 O. W. N. 1165; 
25 M. L. J. 492; 11 A. L. J. 903; (1913) M., W, N. 
985; 14 M. L. T, 299; 160. C. 247; 18 C. L. J. 384; 16 
Bom, L. R, 1001; 40 I, A. 182 (P. 0.) ~ 

(2%) 12 Ind. Cas. 69. : 
~ (24) 18 Ind, Cas, £69; 170. W. N. 549; I8 ©, L. 
J. 18, 


T 
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reported as Walian v. Banke Behari Pershad 
Singh (18), in which the principles which 
must govern the present case are laid 
down. The minor was, therefore, properly 
represented by his father certainly up till 
the date. of thé application made on the 
4th June 1912 and in our opinion through- 
ouf the proceedings, and the omission of a 
formal order to appoint him as such under 
Order XXXII of the Code of Civil Prose- 
dure will not vitiate these exesution pro- 
ceedings by which the minor is, therefore, 
bound, particularly as it is not disputed that 
the minor appellant, as the representative 
of the mortgagor, is liable for the mortgage- 
~desres. 

Apart from this, however, on the 8th Feb- 
ruary 1915 during the pendensy- of the 5th 
execution case the High Court directed that 
the mother should be appointed guardian 
of the minor and she was allowed to pro- 
secute the application to set aside the sale 
on his behalf. ;Subsequently a formal 
application was made to tbe Court and she 
was formally appointed guardian in August 
1916 in the present ‘execution, If then 
thera was any defect in the representation 
. of the minor, it was made good as soon as 
his mother was appointed guardian, and 
this appointment: must be held to relate 
bask to the date of the 5th application for 
execution made in June 1912. That appli- 
sation itself was within three years of the 
date of the decrees. The minor was, there- 
fore, properly represented and the execution 
was taken out within time. This was the 
view taken in Khem Karan v. Hardayal (25), 
Rup Chand v. Dasodha (26), Peary Mohan v. 
Narendra Nath (27), Jiwat Dube v. Kalt 
Oharan Ram (28) and Chhayunnessa Bibi vy. 
Kazi Bastrar Rahman (29). There are 
numerous other cases on this point to whioh 
if is unnecessary to refer. 

The next point urged is that the appli. 
eations. for execution are not made in 
accordance with law and-that the last appli- 
cation is not made in continuation of the 

(25) 4 A. 37; A. W. N. (1881) 129; 6 Ind. Jur. 382; 
2 Ind. Dec. (xN. 8.) 667. 

(26) 30 A. 55; A. W. N. (1907) “290; 3 M. L, T, 58; 
, 4 À. L. J. 343 n, 

(27) 5 Ind. Oas. 404; 87 C. 229; 14 C. W. N. 261; 7 
A. L. J. 125; 7 M. L. T. 638;11 O.L. J. 220; 12 Bom, 
L, R. 257; 20 M. L. J. 171; 87 I, A. 27 (P. C.). 

ans 20 A. 4785 À. W. N. (1898) 128; 9 ii. Deo, 


(N. 8.) 
(29) S Ind, Cas, 532; 37 O. 399; 11 O, L. J. 285, 
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previous applications. In support of the 
contention that the applications are not in 
accordance with law, Mr. Hasan Imam 
points to certain defects in drawing up the 
various applications for execution The 
defects to which he refers are (1) that the 
correct date of the decree has . not been 
entered; (2) that all payments which were: 
made under the decree have not been men- 
tioned in the applisations; (3) that the 
properties mentioned in the different appli- 
cations are not the same; and (4) that the 
parties are not the same. We are of opi- 


nion that there are no material defests in - 


any of the execution applications and we 


- gre prepared to agree with the learned 


Subordinate Judge that the proceedings 
were all one continuous proceeding, but it 
is unnecessary to go into this ` ques- 
tion in detail because the 5th application 


for execution made onthe 14th June 1911 


was made within three years of the date 
of the dasree, so that if there are no 
material defects in the 5th application or 
the last application and this last applissation 
18 made in continuation of the 5th appli. 
eation, it is not barred by limitation. “16 
is, therefore, only necessary to deal speci- 
fisally with defects in so far as they relate 
to the 5th application for execution and the 
presént application. 

The first defest referred to is in regard 
to the date of the deoree. The 5th appli- 
cation gives the date of the desree as the 
26th May 1908, that is to say, the date of 
the preliminary desron: The argument that 
this date is incorrect has no foree because, 
as we have already held, what was to be 
executed was the preliminary decree and 
there was no nesessity for any final desrae. 
Apart from this, however, even if there were 
a mistake in the date of the decreas, it oan- 
not be considered to be a material defest 
besause there could be no doubt in the mind 
of the judgment debtor as'to the intention 
of the desree-holder or as to what decree 
it was intended to executo. That a mistake 
in the date of the decree is nob a material 
defect was held in Jewat Dube v, Kali Oharan 
Ram (28). 

The next defect pointed out is in regard 
to non. entry of payments. The payments 
which had been made towards the deorea are 
not entered at all in the 5th application, but 
the entry in column 7 is as follows :— 
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— Rs. 4,65,535-5-9 besides interest which 
may be found due up to the date of sale 
according to the caloulation of the office at 
the rate of six per cent. per annum.’ 

The various payments were all noted in 
the registers and, as the learned Subordi- 
mate Judge’ bas held, in preparing the 
account the office would certainly consider 
them in making tke calculation and pro- 
cesses would issue for the amount arrived 
at on such caleulation. The fact, therefore, 
that these payments were not mentioned 
in the application for execution was nota 
material point and could mot possibly pre- 
` judicially “affect any one. We, therefore, 
agree with the learned Subordinate Judge 
that the non-entry of previous payments was 
not a material irregularity which would he 
fatal to the application. 

The third defect urged is that some of 
the properties mentioned in the former 
execution application are not identical with 
those in the present application. In the 
body of each of the execution petitions the 
decree-holder has expressly stated that the 
properties to be proceedéd against are the 
mortgaged properties, and the schedules refer 
to these -mortgaged properties. It is true 
that there are some apparent differences in 
the description of the properties as’ men- 
tioned in the 5th application and the pre- 
sent application, but they are not material 
differences.’ Some of the villages mortgaged 
are not traceable and in. respect of one of 
the properties the judgment-debtor had 
only a limited interest which on his death 
reverted to the Bettiah Raj. In respect 
of these properties the deoree-holder has 
made an application, dated the 22nd July 
1917, that she does not want to proceed 
against them. As 
Godna Masehri,“it is described as Masebri 
only. This is a trivial mistake. The Court 
below has overruled tbe objection in regard 
to the slight difference in the description 
of properties, on the ground that the mort- 
gaged properties consist of 150 villages 
scattered over a large part of the District 
‘whioh bear many Tonzi Numbers and the 
trivial mistakes referred to above have been 
rectified in the last application. The Sub- 
ordinate Judge has held that the property 
asa whole sought to be sold is not difer- 
ent from the property mentioned in the 
previous applications, With this view wea 


4 


: we 


regards one property . 


agree. Farther, we may add that no ob- 
jection on the ground of difference of pro- 
perties was taken in the petition of the 
2nd September 1916, either generally or 
apecifically. The objection was taken for the 
first time on the lst December 1916 
and on the anthority of Mungul Pershad 
Dichit: v. Grija Kant Lahiri (4), to which 
have already referred,- we are 
of opinion that the appellant was precluded 
from taking this objection. The ease of 
Bikari Lal Misr v, Jagarnath Prasad (30) 
also supports this view. 


The last defect urged is that the names 
of: the parties are not the same. The dif- 
ference is that in the 5th execution, Hira 
Saheb being dead, his two sons, in addition 
to the minor appellant have been made 
parties. The minor appellant has been 
described as a legatee and ‘as heir of Hira 
Saheb, The other two sons are described 
as his heirs. It hag already been pointed 
out that probate’ of the Will of Lal Saheb 
has not yet been taken out. The decree- 
holder, therefore, made Hira Saheb as well 
as his minor son who was mentioned as a 
legatee in the Will parties to thé execution 
proceedings and when Hira Saheb died, his 
sons were substituted in his plase, . It ap- 
pears to “us that this course adopted by the 
decree-holder was justified. He did not 
know who the heirs were and in order 
to. make himself secure he brought all the 
sons of Hira Saheb on to the resord. We 
are supported in this view by the oase of 
Akikunnissd Bibee v. Roop Lal Das (81), 


Lastly, it has been contended that the 
relief sought in the present application is 
different from the reliefs sought in the 
previous applications. There is no foree in 
this contention. The decree-holder has 
throughout prayed for the sale of the mort- 
gaged properties as required by Order XXI, 
rule 11 J—(st). It waé held in the oase of 
Bihari Lal Misr vy. Jagarnath Prasad (30) 
that the deoree-holder was entitled to treat 
the application in continuation of a former 
one, even when he wanted to proceed to sell 
different properties. Mr. Hasan Imam has 
relied upon the sase of Virasamt v. Athi (82), 


(39) 28 A. 651; A. W., N. (1996) 152; 3 A. L, J. 845, 
(31) 25 0. 133 at p. 136; 18 Ind. Dec. (N. 8.) 99. 
(32) 7 M, 595; 8 Ind. Jur, 613; 2 Ind. Daa, (N. s.) 


# 
> 


_ under Order XXI, rule 119, 


` -0 


“Oks 


where the relief sought in the first application 
was for sale and in the subsequent appli- 
cation for the arrest of the judgment-debtor. 
The reliefs, therefore, were obviously different 
snb-clauses 
(27) and (72), and this case has no appli- 
cation to the present case, None of the 
defects, then, pointed out to us either singly 
or taken as a whole are: material defects, 
and without material defects the execution 
proceedings sould not -be vitiated. It is 
hardly necessary to. ‘refer to ‘anthorities on 
this point, but a reference may be made to the 
Fall Bench case of Gopal Ohdnder Manna v. 
‘Gasain Das Kalay (83), Ramayyan v. . Kadir 
Bacha Sahib (34), Mathura Prosad y. Anurago 
i (85) and kalka Dube v. \ Bisheshar Patak 
` The applications for exegution then are 
not vitiated by any material defect, they 
must, therefore, be held to have been made 
in accordance with law, The 6th application 
is, in our opinion, an application made in 
continuation of the 5th, and unless the 
execution applications previons to the 5th 
application were properly determined and 
legally disposed of, the present application 
for execution will also be in continuation 
of those former applications, A reference 
to the orders disposing of the several applica- 


tions will show that none of these applications ` 


were disposed of in accordance with law. 
The decree-holder was not guilty of any 
fault or laches in the .prosesution of the. 
executions, She is, therefore, entitled to treat 
the present application in continuation of 
the former’ onesin spite ‘of the order of the 
Court dismissing them. That the last appli- 
cation is in continuation of the Sth appli- 
cation is in accordance with the decision 
of Ohamier, O. J., in a similar case, Kanitz. 
Zohra v. Syam Kisen (87). In that case it 
was contended that the application was 
neither in form nor in fact an application 
made in continuation of the 2nd application 
and that it could not. be held that -the ap- 
plication was one ‘made in continuation of 
the previous application, because that had in 
fact been dismissed. : The learned Chief 


ae) 25 O. 594; 2 C. W. N. 556; 13 Ind. Dec, (N. s.) 


(34) 31 M. 68; 17 M. L, J. 596; 3 M. L. T 204 A 

(35) 5 Ind, Cas. 579; 14 C. W. N. 481, 

(86) 23 A. 162; A. W. N. (101) 31. 

(37) 39 Ind. Cas, 89; 2 P. L. J, 115; I P. L. W. 73; 
(1917) Pat, 193. 
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Justice in that case remarked as follows :— 
Jt seems certain that the Legislature 
could not have intended: that further execu- 
tion of a desree should be prevented by the 
fact that execution proceedings remained 
pending in the Courts for many years.. In 
the present case as the 3rd application was 
one asking the Court to sell the identical 
property which had ‘been sold before, I 
think that we should hold that the applidation 
was one made in continuation of the ‘previous 
application.’ ~ = _ 
That case, in so far as this point is concern- 
ed, is indistinguisbable from the present 
case and the view taken appears to us to 
represent the true intention of the Legislature. 
The same view wagalso taken in Rameshwar 
Singh v. Rateshwar Singh (88), Qamar-ud-din 
Ahmad v. Jawahir Lal (89). Mr. Hasan Imam 
has~relied on the ruling reported as Mahant 
Krishna Dayal v, Sakina Bibi (1). In that case 
a decree was obtained in 1896- and was 
several times put in execution by the décres- 
holders. Several applications for execution 
were made, the last but one being made 
on the 6th™ of September 1912. It was 
dismissed for want of prosecution’ 6n_the 
Sth af December 1912 and the last applica- 
tion, which was the one being dealt with, 
was made on ‘the 18th of July 1913. It 
was held that the Civil Procedure Code 
of 1908 did not give afresh starting point 


‘for limitation, and that the execution appli- 


cation was barred as being-made more 
than 12 years from the date of the deoree ’ 
sought to be exedated. It was further-held 
that the application was not one made in 
sontinuation of the previous application, 
because the relief asked for was different 
from the relief slaimed in the previous 
application and was directed against property 
which was not toushed by tbe former appli- 
cation. It is also to be noted that tha 


application of the 6th September 1912 was 


dismissed for want of prosecution -and 
hence the subsequent application could not 
be in continuation of it; Dhukiram Srimant 
y. Jogendra Ohandra Sen (40). The afore- 
said case in the Patna Law Journal has 
obviously no bearing on the present case. 


In the present case the last application 
(38) 18 Ind. Cas. 841; 170. L. J. 125. - 
(39) 27 A. 334; 2 A. L. J. 397; 1 0. L. J. 381590. 

W. N. 601: 15M. L.J. 258; 32 I. å 0102; 7 Bom 

R. 433; 8 Sar. P. C. J.810 (P, C.). S 
(40) 5 C. W. N, 347. T g oe 
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is clearly au application made in continua- 
tion of the 5th application, 16 is by the same 
parties for the sale of the same properties, and 
apart from the fact that it is also in con- 
tinuation of the earlier applications for 
execution, both this and the 5th application 
having been made in accordance with law, 
the 6th application is not barred.by limita- 
tion. Eyen, however, if the 6th application 
were not in continuation of the 5th applica- 
tion it would not, in our opinion, be barred 
hy limitation. The sale held in the course 
of the 5th application was set aside on 
the 30th May 1916 and the present 
application was made on the llth July 
1916, The right to execute the decree 
against the minor acerued to the deoree- 
holder after the sale was set aside and 
the limitation would be three years from 
the date of the order setting aside the 
sale under Article 181 of the Limitation 
Act, as held in the case of Raghunath 
Sahay Singh v. Lalji Singh (41). 
therefore, not matter whether the prévious 
execution was defective or not, or whether 
the present application is in continuation 
of the 5th execution application or is a 
fresh application. In either case it would 
not be barred by limitation. -In the case 
of Abdul Khayar v. Reazuddin (42) it was 
held that even when ‘the sale was set 
aside in consequence of the decres-holder’s 
fraud and where the fraud was practised 
by the desree-holder after his first appli- 
sation for execution, the time would run 
from the date of the setting aside of the 
sale, The present case is stronger, inasmuch 
as the sale was set aside not on account 
of any fraud committed by'the dearee- 
holder but on assount of the fraud of ona 
of the judgment-debtors in collusion with 
the auction-purchaser. The Court on the 
Sist May 1916 cet aside the sale and 
on that very day it dismissed the execution 
oase. 

It is hardly nesessary to notice another 
argument which has bsen placed before us 
in thecase, that probate of the Will of Lal 
Saheb not having basn taken out, the minor 
was not the legal raeprasantativa of Lil 
Sahob udder section 187 of the Indian 
Suosession Act and Hira Saheb fally 
raprasented tha estate throughout the exs- 

(41) 23 O. 397; 12 Ind. Dac. /w.s.) 261, 

(42) 1 Ind. Oas. 341; 18 O. W, N. 621. 


I7 ~- 


It would, | 


cution proceedings. In this view of the 
case also the whole of the exesution pro- 
seeding has been regular and the deoree- 
holder can proceed against the present appel- 
lant after the death of Hira Saheb, which 
occurred less than three years before 
the date of the last application for exe- 
oution. 


In the result we dismiss this appeal with 
costs, 


Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 
First Cryin Appsaus Nos. 123 anp 148 
or 1916. 
July 15, 1918. 
Present: —Pandit Kanhaiya Lal, A.J. O., 
and Mr. Daniels, A. J.C. 

Babu ADITYA PRASAD— DEFENDANT — 

APPELLANT 
versus 


MUHAMMAD MUBARAK ALI SHAH — 


PLAINTIFF — RESPONDENT. 

Evidence Act (I of 1872), s. 92, proviso (6)—Oral 
evidence to prove relation of document to ewisting facts, 
admissibility of —Oudh Rent Act (XXI of 1836), 8.74, 
applicability of-—Eux-proprietary rights, relinquishment 
of, validity of—Proprietary rights, failure of con- 
sideration in respect of —Compensation, whether can 
be allowed —Txansjer of Property Act (IV of 1882), s. 
55~—-Vendor and purchaser — Vendor, whether entitled to 
claim interest on unpaid purchase-money, 

Where an instrument is ambiguous or contains a 
description whichis imperfect or inaccurate as to 
existing facts, evidence is receivable of all the 
circumstances surrounding the instrument for the 
purpose of throwing light on its interpretation, for it 
is by these, as by a lamp, that the instrument has to 
be read. [p. 269, col. 1.) 

Where the language of a document is not clear and 
applies partly to one seb of existing facts and partly 
to another, the rights possessed by tho vendor may 
be helpful in determining to which sob of facts the 
description in the sale-deed was intended to apply. 
[p. 260, col. 1.) 

The prohibition contained in section 7A of the 
Oudh Rent Act applies only to the sale of ex-proprie- 
tary rights or the relinquishment thereof forcon- 
sideration, Where a person sells what he does nob 
own,“ agreeing at the same time not to claim ex. 
proprietary rights therein, the vendee can claim 
compensation for the failure of the vendor to make 
good his proprietary title, [p. 261, col, 2.) 
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Under section 55 of the Transfer of Property Act 
a vendor has a right to claim interest on the unpaid 
purchase-money, “unless he has by his own conduct 
disentitled himself to it. [p, 261, col. 2.] 


Appeal against the decree of the Subordi- 


nate Judge, Gonda, dated the 80th June ' 


1916. 
Messrs. A. P., 
for the Appellant. 
The Hon’ble Mr, Wadtr Hasan, Messrs. A. 
Shawand Mchmud Beg, for the Respondent. 


JUDGMENT.—These appeals arise out 
of a claim brought by the plaintiff, 
fubarak Ali Shah, for the recovery 
of the unpaid portion of the purchase- 
money due to him with interest thereon 
under a sale effected by him in favour 
of- Achambbit Lal, the father of the 
defendant, on the 8rd June 1605. The 
sale comprised a 5 annas 7 pies 4 kirants 
share in the village Lonawan Dargah, 
bearing Hadbast No. 668, with the hamlets 
and other lands appertaining thereto and 
included 20 bigkas of sir and khudkasht 
lands, stated to have been held by the 
vendor. The sale was effected in lieu of 
Rs. 22,968, out of which Rs, 2,500 formed 
the consideration for the relinqguishment 
by the vendor of his possession over the 
zir and khudkashét lands, or in other words, 
of such ex-proprietary or ossupancy rights 


Sen and J. K. Bunerjz, 


as he might acquire therein by virtue of the’ 


sale. With the exception of Rs. 11,885 
left in deposit with the vendee for psy- 
ment to the vendor at any time he might 
require it by instalments or otherwise 
before the end of August 1905, the rest 
of the consideration was received by the 
vendor. Onutof the said sum of Rs. 11,888, 


Rs 5,465-15-6 have sinuca been admittedly - 


received by the vendor.- The dispute in 
these appeals relatés only to the balance 
of Rs. 6,419-0-6 and the interest payable 
thereon. 

It appears tbat after the execution of 
the said sale-deed two rival suits for 
pre emption were filed, one by Musammat 
Rugaiya Bibi and the otherby Musammat 
Latif.un-nisa, both of whom were sisters 
of the vendor and also oo-sharers in the 
village. They alleged that a portion of the 
consideration entered in the sale-deed was 
fictitious. The suit of Musammat Ruqaiya 
because if was 


originally filed in a wrong Court and 


hahang 


- Bold. The main defence 


when filed again in the proper Court: it 


had become barred by time. Musammat 
Latif un nisa succeeded in getting a 
decrees for preemption subject to the 


payment of Rs. 6,419-0-6 to the vendor, 
Mubarak Ali Shah, and the balance of 
Rs. 16,548-15.6 to the vendee (Exhibit 7). 
This decree was passed on the 4th February 
1910. On the 2nd March 1910 Musammat 
Latif un-nisa paid Rs. 6,419-0.6 to the 
vendor out of. Court. The balance was 
deposited in’ Court for payment to the 
vendee. These payments were not, however, 
considered to be an adequate compliance with 
thedecree and her claim for pre-emption 
sonsequently failed. 

Musammat Latif-un-nisa then got a decree 
against Mubarak Ali Shah for the refund 
of the money which she had paid to him 


with interest thereon at 6 per cent. per 
annum. She realized the same from 
Mubarak Ali Shah on the 2nd Marsh. 


1910, In the present suit Mubarak Ali 
Shah seeks to resover Rs, 6,419 0-6, being 
the balance of the a sah money pay» 
able to him, with interest thereon by the 
enforcement of his lien over the property 
was that the 
vendee did not get possession over a 5- 
annas V-pies 4-kerants share of the land 
comprised in Ouak Gudar Shah, which, 
according to the defendant, formed part 
of the property sold, and that the vendor 
also failed to deliver possession over 20 
acres of the sir area in their entirety, 
which he had agreed to sell. It is con- 
tended that in consequence of the failure 
of the plaintiff to place the vendee in 
possession of Chak Gudar Shah and the 
whols of the szr area, the vendee was 
entitled t3 compensation in respect of the 
same. It was further pleaded that 
Rs. 2,000 had been paid to the vendor, 
the receipt of which was acknowledged by 
him in the course of the suit for pre-emption 
filed by Musammat Latif-an-nisa; but that 
lea is not now pressed. 

The Court below found thatthe plaint- 
iff had not agreed to sell any portion of 
the land comprised in Ohak Gudar Shah. 
Tt held that the plaintif sold to the 
father of the defendant only a 5 annas 7 
pies 4 kirunts share in the village Lonawan 
Dargah proper, on the representation that 
it; comprised, 20 acres of strand khudkasht 
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lands, and the defendant was entitled to 
Rs. 1,625 on ascount -of compensation for 
the failure of the plaintiff to secure bim in 
. possession of the entire sir and khudkasht 
area agreed to ba sold. It decreed the claim 
accordingly for Rs. 4,794-0-6 but allowed ns 
interest onit. Both the parties appeal. 

The first question for saonsideration is 
whether any portion of the land situated 
in Chak Gudar Shah was comprised ‘in 


the sale. The sale-deed describes the 
property sold as a 5 annas 7 pies 4 
kirants share in the village Lonawan 


Dargah, bearing Hadbast No. 668, together 
with all hamlets, lands, eto., appertaining 
to the same. It gives the boundaries of 
the village and further states that the 
sale shall include a 5 annas 7 pies 4 
kirants share “without subtraction or 
reduction, in all purwas, hamlets and lands, 
etc., tanks, pukhta and kham wells, Dargah 
and mosque, ete., eto. along with income from 
presents, eto., together with village sites, dik, 
dabar, reeds, straw, fish, jalkar, bankar, tinni, 
pasaht, ete., e0., fruit bearing and non fruit 
bearing trees, and all sayer items, eto., zemin. 
dart rights, parjawat, chaukidar and patwari 
rates, houses of tenants, ete., ete., whatever 
there exists or may come to exist hereafter, 
and appertaining to the village Lonawan 
aforesaid, without exception to any right or 
thing.” (Exhibit B2.) It is admitted 
that the village Lonawan Dargah is 
divided into several Mahals, one of which 
is the Mahal in. which the vendor owned 
a 5 annas 7 pies 6 kirants share. His 
father owned the entire 16 annas 
of that Mahal and though on his death 
in 1895 the name of the plaintiff alone 
was entered in the revenua papers in 
succession to him, the widows and the 


daughters of the deceased subsequently 
succeeded in obtaining their shares, 
leaving the plaintiff owner of only a 5 


annas 7 pies 4 kirants share on the date 
of the above sale. His father also owned 
a 4-annas share in another Mahal, galled 
Ohak Gudar Shah, in respect of which a 
deed of trast was executed by him, dedicating 
the property for certain specific purposes, 
- The former was ancestral property, the 
latter was obtained by him by purchase 
from Beni Madho. The reveuue assessed on 
the former was Rs. 1,000 and that on 
the latter Rs. 125, There was no necessary 


connection between the main village of 
Lonawan Dargah and this Chak, except that 
they were surveyed together and given 
a single hAadbasé number in the settlement 
records. There were separate khewats 
prepared in respect of the main village 
and the Chak area (Exhibits 23 and 24), 
The share-holders of the main village were 
-not necessarily co-sharers of the Chak; and 
the shares too, where the co-sharers were 
common, were not the same. In other words, 
the village proper and the Chak were separate 
entities both for the purposes of the settle- 
ment resords and the payment of revenue, 


_though they formed separate parts for survey 


purposes of the same hkadbast number. The 
hamlets and land referred to in the sale-deed 
were the hamlets and land appertaining 
to the village proper, that is, within the 
Mahal and not outside it, The sale-deed 
makes no reference to the Mahal known 
as Chak Gudar Shah, ia which the 
plaintiff holds no proprietary share. The 
mention of the Aadbast number is only a 
part of the general description and is by 
itself. insufficient to establish that the 
vendee acquired any rights to the Chak 
by virtue ofthe sale. Being an independent 
Mahal, the Chak is in no way appurtenant 
to the village proper and there is nothing 
to show that the rest of the description of 
the share sold or the boundaries given in the 
sale deed cover if. 

Sestion 92, proviso 6, of the Evidence 
Act (I of i872), lays down that any fact 
may be proved which shows in what 
manner the language of a document is 
related to existing facts. In Balkishen 
Das v. W. F. Legge (1) their Lordships 
of the Privy Council pointed out that 
while the intention of the parties to a deed 
sould be gathered only from a  sonsider- 
ation of the documents «themselves, such 
extrinsic evidence of circumstances could 


be admitted as might be required to 
show the relation of the written 
language to the existing fasts. In 


Maung Kyin v Ma Shwe La (2) the view 


(1) 22 A. 149; 40. W. N. 153; 2 Bom. L. R. 523; 
27 I. A. 68; 7 Sar. P. ©. J. 601; 9 Ind. Dec. (x. 8.) 
1180, 

(2) 42 Ind. Cas. 642; 45 O. 320; 15 A. L. J. 825; 38 
M. L. J. 643;3 P. L, W. 185; 6 L. W. 777; 220 W.N. 
257; 23 M. L. "1 36; 27 O. Ts. J. 175; 20 Bom. L.R, 
278; (1918) M. W N. 200; 9 L. B. R. 114; 11 Bur, Le 
T, 21; 44 I, A, 239 (P; 0,), 
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taken was by no means different, for all that 
their Lordships of tha Privy Council there 
say is that as against the parties to an 
instrament or their representatives, the re- 
ception of oral evidence should be con- 
fined to the ambit prescribed by section 
92 of the Indian Evidence Act. In other 
words, where an instrument is ambiguous 
or contains a description which is imper- 
fect or inaccurate as to existing fasts, 
evidence is receivable of all the sireum- 
stances surrounding thé instrument for the 
purpose of throwing light on its inter- 
pretation, for it is by these, us by a 
lamp, that an instrument has to be read. 
The rights possessed by the vendor may 
not afford a test for determining the 
nature of the interest which he intended 
to convey; but where the language of a 
dosument is not clear and applies partly 
to one set of existing facts and partly 
to another, the rights possessed by the 
yendor may be helpful in determining to 
which set of fasts the description in the 
sale-deed was intended to apply. If the 
hadbast number be taken by itself, it 
might be wide enough to include the 
entire area which if represents: but the 
description of the share conveyed and the 
nature of the interest held, read with the 
fact that Chak Gudar Shah was a separate 
revenue entity not owned by the vendor 
and that the extent of the share held 
by the vendor therein as a trustee was 
not the same, leave no room for doubt 
that the Chak could not have been in- 
tended to be included in the sale. 


The subsequent condust of the parties 
is not inconsistent with the above oon- 
struction. It is admitted that the vendee 
never got possession of even an inch of 
land in Chak Gudar Shah. Yet we find 
him admitting in the application for 
= mutation of names, filed by him soon after 
his purchase, that he had received posses- 
sion over the whole of the property sold. 
In the suit filed by Musammaét Latif. 
un-nisa for pre-emption, the vendee 
similarly admitted that he owed soma 
money to Mubarak Ali Shah in respect 
of the sale in question and that Mubarak 
Ali Shah had not infringed any of the 
conditions of the sale-deed (Hxhibit 6), 
‘It is, however, significant that in the 


written statement filed by the vendee and 
his’ son, the present defendant, 
previous suit instituted by the present 
plaintiff for the recovery of the unpaid 


| portion of the purchase-money, there was 


no allegation that the land in Chak 
Gadar Shah was ineluded in the sale, 
and no compensation was claimed for the 
failure of the vendor to deliver possession 
over it. We agree with the learned Sub- 
ordinate Judge in thinking that the plea 
that Chak Gudar Shah was included in 
the sale is an afterthought and that at 
the time of the execution of the sale- 
deed the parties did not contemplate 
that it was part of the same. The vendee, 
moreover, admitted in his previous deposi- 


tion of the 2lst July 1908 that before 


purchasing the property he had ascertained 
its income by looking into the certified 
copies and private papers of Mubarak 
Ali Shah,’ that he had also enquired from | 
the bsopla of the village and learnt that 
the land was worth Rs. 25 per bigha 
kham, the total area being 1,800 or 1,400 
kacha bighas (Exhibit 6). The defendant 
similarly admits in his deposition in the 
present suit that he had an opportunity 
of seeing the khetauni and other papers 
relating to the property sold before agreeing 
to the” parchase. Jt is unlikely in the 
circumstances that the vendee or the de- 
fendant would have omitted to make an 
explicit mention of Ohak Gudar Shah, 
otherwise known as Mahal Mazhar Husain, 
in the cale-deed or omitted to take pos- 
session of it, if it was included. Ina suit 
filed by Musammat Rugqsiya Bibi against 
Mubarak Ali Shah in 1901 for the rə- 
covery of possession of her share of the 
property left by her father, one of the 
matters in dispute was whether Chak 
Gudar Shah was wagf property. The de- 
fendant appeared as a Pleader in that 
case for Musammat Rugaiya Bibi and 
argued-that it was not wagf (Exhibits 24L 
and 22). He aculd not, therefore, have 
been unaware of the existence of the 
Chak or of the nature ‘of the rights 
which Mubarak Ali Shah held therein. 
His failure to take possession of Chak Gudar 
Shah for more than 11 yeara subsequent to 
the sale is inexplicable, except on the 
hypothesis that he treated the on as exclud- 
ed from the sala, s 


ro 
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The next question for sonsideration is 
whether the plaintiff sold the entire 20 
bighas of sir and khudkasht lands ‘specified 
in the sale deed or only a proportionate 
share therein aud whether the defendant 
is entitled to claim any compensation for 
the failure of the plaintiff to secure him 
in possession of more than a proportionate 
share. The terms of the sale-deed on this 
point are clear and specific. The sale purports 
to convey the entire 20 bighas, specifying 
the numbers borne by them; and the ap- 
plication for mutation filed by the plaintiff 
in pursuance thereof says the same (Ex- 
hibits B3 and B-5). The plaintiff ap- 
parently treated them as belonging exclusive- 
ly to him and as 
secure possession of more than a 5 annas 
7 pies 16 kirants share of the same, the 
defendant is entitled to claim compensation 
for the portion of which he was deprived, 
In the sale-deed the vendor is stated to 
have received from the vendes Rs. 2,500 on 
account of strand khudkasht lands, the right 
to cultivate which the vendor agreed to 
relinquish. There is a further covenant 
that if the vendor fails to put the vendee 
in’ possession thereof he sbalil bə liable to 
pay damages at the rate of Rs.3 per bBigha 
kham or that if he ‘alaimed any sir or 
khudkasht land and any right of his, 
occupancy or ex-proprietary, in respest thereof 
was declared, he shall pay to the vendee 
the price of the same at the rate of 
Rs. 85 per bigha kham. That covenant cannot, 
however, be specifically enforced; and all 
that the vendes can claim is a reasonable 
compensation for that, of which he has 
been deprived. The Court below has right- 


he was not able to’ 


ly allowed the defendant a proportionate ` 


amount out of Rs. 2,500 on 
the loss suffered by him. 

Ib is contended on behalf of the vendor 
that the agreement to relinquish ex-pro- 
prietary rights for consideration was in 
contravention af section 7A of the Oudh 
Rent „Act (XXII of 1886), which was 
added by U. P. Ast XIL of 1901, and 
"was, therefore, void. So far as the 10 
annas 
str and khudkashkt lands are concerned, 
the sale was, however, « transfer, of the 
‘ alleged proprietary rights . which the 
vendor claimed therein in addition to 
an agreement to give up possession and 


account of 


Pd 


14 pies 16 ktrants share of the ` 


relinguish any  ex-proprietary rights, 
which might be acquired by reason of 
the transfer. -Section 7A of the Ondh 
Rent Act does not cover that portion of 
the contract which relates to the sale of 
the proprietary rights, and the decisions 
in Murlidhar v. Pem Raj (8) and 
Bhikham v. Ghast Ram (4) do not apply 
to the sale of such rights. As pointed out 
in Ikramullah v. Moti Ohand (5), which 
was confirmed by their Lordships of the 
Privy Council in Mots Ohand v. Ikram 
Ullah Khan (6), the prohibition applies 
only to the sale of ex-proprietary rights 
or the relinguishment thereof for con- 


sideration. Whereas person sells what he 
does not own, agreeing at the same 
time not to olaim ex-proprietary rights 


therein, the- vendee can claim compensa- 
tion for the failare of the vendor to 
make good his proprietary title. 

The Court below has rightly allowed 
the defendant a set-off for Rs. 1,625, but 
has erred in refusing to allow the plaint- 


iff interest on the balance of the pur- 
chase-money due to him. Under section 
55 of the Transfer of Property Act, 


a vendor has a right`to claim the unpaid 
purchase-money with interest; but he 


“sannot slaim any interest prior to the 2nd 


March 1910, because, as the Court below 
has pointed out, he has by his own condust 
disentitled himself to it. By virtue of 
the sale he was to have received the 
money by instalments or otherwise, as he 
might require it by the end of August 
1905. Acsording to the accounts filed by 
the ‘defendant, various items were paid to 
him from time to time up to the 16th Novem- 
ber 1905 (Exhibit B 49). The two suits for 
pre-emption followed, in which the present 
plaintiff plesded that the sale in favour of 
the father of the defendant was fictitious. It 
could not be reasonably expected from the. 
present’ defendant, in the face of that state- 
ment of the vendor and* the claims for 
pre-emption then pending, that he should 


(1) 22 A. 205; A. W, N. (1900) 10;9 Ind. Deo, 
(x. s-} 1167. | 
(4) 10 O. C. 248. 

(5) 11 Ind. Cas. 17; 33 A. 695; 8 A. L, J. 826. 

(6) 39 Ind. Cas. 454; 39 A, 173; 15 A. L. J. 150; 6 
L. W. 888: 2t M. L. T. 267; 32 M. L. J.383; 21 0. W. 
N. 616; 19 Bom. L. R. 433; 26 O. L. J. 24; (1917) M.. 
W, N. 453 (P. Ou 
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have made any .further payments till the 
claims for pre-emption were finally decided. 
The claim of Musammat Latif-un-nisa failed 
on the 7th February 1911 (Exhibit B-22) 
and the claim of Musammat Rugqaiya Bibi 
had failed earlier. The plaintifi became 
entitled thereafter to claim the unpaid 
purchase-money with interest thereon from 
the 7th February 1911 at 6 per cent. per 
annum. He received the balance of the 
purchase-money now claimed by him from 
Musammat Latif-un-nisa on the 2nd Marsh 
1910, but he had to refund the same with 
interest at the above rate (Exhibits 2 and 
3). In other words, he did not receive the 
benefit of that payment and as from the 
date when the suits for pre-emption ended, 
he is ent:tled to be placed in the same 
position in which he would have been, had no 
payment been made, 

The appeal of the defendant is, therefore, 
- dismissed with costs and that of the plaint- 
iff allowed with proportionate costs here 
and hitherto in so far that he will be 
entitled to interest at 6 per sent. per 
annum on the sum of Rs, 4,794-0 6 allowed 
to him by the Court below from the 7th 
February 1911 till the date of payment, 
A fresh deoree will be prepared in terms of 
Order XXXIV, rule 4, of the Code of Civil 
Procedure, and six months’ time- will be 
allowed for payment. In other respects the 
decree passed tby the Court below will be 
confirmed. 


Decree modified, 


ka 
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Appeal. Fa0M THE CaLoutta Hien Coorrt. 
May 30, 1918. 
Present:—Lord Buckmaster, Sir Jobn 
Edge, Mr. Ameer Ali and Sir Walter 
Phillimore, Bart. 

Maharaja RANJIT SINGH BAHADUR 
—~APPELLANT, 

VETEUS | 
MAHARAJ BAHADUR SINGH— 


_ RESPONDENT. 
Limitation Act (XV of 1877), Sch, IT, Arts. 113, 144— 
Bengal Village Chaukidayi Act (VI B.C. of 1870), s. 61 
—Chaukidari chakran lands, resumption of ~Patnidar, 
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rights of —Suit sor possesszon by patnidar—Limitation 
—‘Contract,’ meaning of. 

The word “contract” primarily means a transaction 
which creates personal obligations, but it may, 
though leas exactly, refer to transactions which 
create real rights. It is in this latter sense that it is 
used in section 51 of the Bengal Village Chaukidari 
Actand the rights thereby reserved to painidars 
and othersen the transfer to the zemindar of 
chaukidari chakran lands, comprehensively included 
in the word “contracts”, are real rights, the enforce- 
ment of whichis secured not by a suit for specific 
performance, but by a suit for possession. [p. 264, 
col. 2: p- 265, col. Ly 

Where, therefore, a patnidar sued the zemindar to 
recover possession of such lands: 

Held, that the Article applicable to the suit was 
not Article 113 but Article 144 of Schedule II of the 
Limitation Act, 1877, and that the period of imitation 
accordingly was not three but twelve years. [p. +64, 
col, 2; p. 265, col. 1] 


Consolidated appeal from seven decrees 
of the Caloutta High Court, reversing those 


of the District Judge, Birbhum. 


FACTS.—The respondent was patnidar or 
dar patnidar of villages included in seven patni 
grants from the appellant as zemindar. 
Government resumed the chaukidari chakran 
lands within these villages under Bengal 
Act VI of 1870 and transferred them to 
appellant. Respondent claimed the lands 
under section 51 and his right to possession 
being denied, brought seven suits in the 
Munsif’s Court for possession. Appellant 
pleaded, inter alza, that the suits, whioh 
were instituted at periods from five to 
eight. years after the transfers, were barred 
by limitation, the Article applicable according 
to.him being Article 113, which allows three 
years only. This contention was accepted 
by the District Judge, who on appeal from 
the Munsif dismissed the suits, but the High 


‘ Court (Chitty and Teunon, JJ.) reversed 


this desision and decreed the suits, holding 
that the Article applicable was Artiole 144, 
by which the period of limitation is 12 
years from the date when possession became 
adverse. : 

Hence this appeal. if 


Mr. De Gruyther, K. O. (with him Mr. Eddis), 
for the Appellant.—The suits were for specific 
performance of contracts and were barred by 
Article 118. The respondent’s rights arose 
solely out of covenants to be implied in the 
paints and by virtue of section-51 of Bengal © 
Act VI of 1870, which provides that the 
transfer shall be subject to rights of contract, 
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Kanjit Singh v. Kali Dasi Debt (1). The 
decree in that case was to execute a convey- 
ance on certain terme, not ons for possession. 
Up to the date of the transfer from Govern- 
ment the paintdar had no right to the lande: he 
had only an implied right to get a son- 
-veyance on terms to be fixed. The contract 
was that the zemindar shall, if Government 
gives him the chaukidart chakran lands, 
execute a lease in the patnidar’s favour. 
If there were no such contract, then the 
transfer to the zemindar was absolute and 
not subject to any obligation under section 
51 of the Village Chaukidari Act (Bengal 
Act VI of 1870) [Reference was made to 
Oy Narain Mozumdar v. Mukund Lal Mundal 
2). 

Mr. Upjohn, K. O. (with him Sir W. Garth), 


` for the Respondent.—The argument against 


, real right was created when each patni was 


me rests on a strict construction of the 
word “sontract” in eeotion 51. I say the 
word is wider, like the Roman transaction 
it includes conveyance. The contract here 
is one under which a third person gets a 
right to land. Lord Parker in Ranjit Singh 
v. Kali Dasi Debi (1) Jaid down that the 
object of section 51 was to preserve the 
rights of third persons, not personal rights, 
but real rights—rights in the land. Herea 


granted, long before the Chanukidari Ast, 
which merely lays down that if other 
persons have real rights on the land, those 
rights shall prevail against the an a 
There was no contract in tbe technical 
sense ner are we applying for performance 
of any, we are simply enforcing a real 
right on statutory terms. We ask for 


.possession, Who ever keard of a decree for 


possession in a suit for specific performance 
before execution of any conveyance? 
Further, in all these cases judgments are 
given for mesne profits. There is nothing 


sin the nature of specific performance here, 


A 


there is no date fixed for the performance 
of the contract. Article 113 has no applisa- 
tion, the proper Artiola is 144, 

(Lorp Buckmaster,—The decree is that you 
shall pay Rs. 58 till the rent is fixed by a 
future suit. Is that right? ] 

cue 5 


(1) 40 Ind. Cas, 981; 44 I. A. 117; 21 0. W. N. 609; 
32 M. L. J. 565; 15 A. L. J. 390: 26 0. D. J.:499; 19 
Bom. L. R. 462; 2 P. L. W. 1; (1917) M. W. N. 459; 
6 L. W. 101; 44 0. 841; 22 M. L. T, 489 (P. 0.). 

(2) 40. W. N. 814, 


INDIAN OASES, 


Ao’ 


263 


We have-to pay Rs. 58 anyhow and may 
have to pay more. if is like having an equit- 
able right. A man’s claim in equity is 
subject to terms to be imposed by the Court, 

Mr. DeGruyther, K. O., replied. 

JUDGMENT.. 

Logp BUCKMASTER.,— This isa consolidated 
appeal against seven decrees of the High 
Court of Caleutta dated the 5th March 
1913. These decrees were made in seven 
suits instituted by the respondent on the 
10th and 20th September 1904 against 
the appellant and others claiming to recover 
porsession and settlement of certain chow- 
kidari chakran lands in villages of which 
the appellant is the zemindar. It is un- 
necessary to deal with the history and 
vicissitudes of the litigation, as the only 
question that now arises for determination 
is whether the suits were barred by the 
Indian Limitation Act, 1877, This Statute, 
as. if well known, Axed diferent periods 
of limitation within whioh suits of different 
characters should be brought. The appellant 
contends that Article 113 of the Second 
Schedule of that Statute regulates the rights 
of the parties in the present case, while 
the respondent asserts that the period is 
fixed by Article 144 of thg same Schedule. 
By the terms of the Schedule, Article 113 
is stated to apply to a suit for specific 
performance of a contract, the period of 
limitation is fixed at three years and the 
time from which the period begins-to run 
ie stated to be the date fixed for the per- 
formance, or if no such date is fixed, the 
date when the plaintiff has notice that 
performance is refused. Article 144, on 
the other hand, relates to a suit for posses- 
sion of immoveable property or-any interest 
therein not thereby otherwise specially 
provided for, the period is twelve years, 
and the time from which the period begins 
to run is when the possession of the 
defendant becomes adverse to the plaintiff, 
If Article 113 applies the appellant ig 
entitled to succeed. But it is admitted 
that he must fail if Article 144 preseribes the 
true period. 

The circumstances out of which the 
action arose can be briefly stated. The 
respondent is the patnidar of half and 
darpatnidar of the other half of the village. 
of Gopalpur, and is patnedar of six other 
villages, all of the said villages being 
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within the zemindar: of the appellant.” 
Some of the lands in these villages inelud- 
ed in the patnis and the darpatnis were 
originally held as chowkidarz: chakran landa, 
but in June 1898 these lands were all 
resumed by the Collector under the Bengal 
Act YI- of 1870, and then transferred to 
the appellant. It is unnecessary to state 
the history of these lands, the oiroum- 
stances attaching to their tenure and the 
respective rights of the parties when they 
were resumed by the Collestor, for all 
these matters have been fully dealt with in 
a judgment of this Board in the oase of 
Ranjit Singh v. Kali Dasi Debi (1). 
lt was there decided that upon such 
resumption and transfer to the zemindar as 
is provided by the Bengal Aot VI of 
1870, the patnidar or the darpatnidar is 
entitled -under section 51 to possession of 
the chowkidard chakran lands. That right 
depended upon the interpretation given by 
the Board to sestion 51 of Act VI of 1870. 
This section operates to transfer the land to 
the zemindar, “subject to all contracts there- 
tofore made in respect of, under, or by virtue 
of, which any person other than the zemindar 
may have any right to any land, or portion of 
his estate or tenure, in the place in which such 
land may be situate.” 


Lord Parker in delivering the judgment 
ofthe Board, while commenting upon the 
fact that these words were not happily 
chosen, expressed the opinion that their 
obvious intention was to preserve the rights 
of third parties. He said:— 


“They contemplate a case in whish the 
village in which the resumed lands are 
situate has been made the subjeat of a 
contract by the zemindar, or those through 
whom he claims and that under this 
sontract some third party may have interest 
in the lands resumed. They are wide enough 
to include, and in their Lordships’ opinion 
do include, the rights of a patnidar under 
a patni grant by virtue of which the 
patnidar is lessee of the zemindar’s interest 
in the lands resumed, and also the rights- 
of a darputnidar under a darpatni grant,” 

There is, therefore, no longer any ques- 
tion as to the right of the respondent-to 
the lands, but the appellant’s contention is 
that as the rights of the gatnidar are 
reserved under the words referred to, they 
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must be assumed to be contractual rights, that 
consequently a.suit to enforee those rights 
must be a suit for specific performance, and 
that the date from whioh the Statute begins 
to run must be the date cf the grants to the 
zemindar, . Their Lordships are unable 
to accede to this contention. It does not 
follow that because the rights originally 
arose by virtue of a grant declared to 
be a contract within the meaning of 
section 51 they are, therefore, rights, 
contractual in the sense that the contract 
by its terms areates and regulates the 
personal obligations and duties of the 
grantor in the sircumstances that bave 
arisen. At the time when the patni grants 
were made theresumption of the chowkidart 
chakran lands was not eyen contemplated, 
and the grant neosesserily contains no 
reference whatever to the circumstances 


that would arise and the relationships 
that would exist in the event of the 
Government resuming possession. Upon 
resumption of such possession the rights 


of the patnidar were those conferred on 
him by the estate and interest created 
by the point leases, and it was these rights 
that were kept alive by section 51 of Act VI 
of 1870 of the Bengal Council. It is only ` 
necessary to examine the words which 
prescribe the date from which the period 
begins torun in Article 113 of the Second 
Schedule of the Limitation Ast to show 
the difficulties in the way of any con- 
trary contention. This date, as has 
already been pointed out, is either thé 
date fixed for performance or the date 
when the plaintiff has notice that per- 
formance has been refused, but no date 
whatever has been fixed for performance 
in such a case as the present, either by 
the original grant or by the terms of the 
Statute, nor has there been any refusal 
to perform a contract, for there ‘was no 
unexecuted contract which had to be 
performed, A suit for specific perform- 
ance is essentially a suit for enforcing a 
stipulated obligation relating to property. 
The word ‘“sontrast” itself primarily 
means a transaction which  oreateg 
personal obligations, but if may, though 
less exactly, refer to transactions which 
It is in this latter 
sense that the word was used in section 
51, and the rights thereby reserved to the 
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patnidars, comprehensively included in the 
word ‘contracts,’ are real rights, the 
enforcement of which is secured not by a suit 
for specific performance, but bya suit for 
possession, and it is this which, in their Lord- 


ships’ opinion, is the character of the suits in 


the present case. : 
From this it follows the period of limit- 
ation is that fixed by Article 144; con- 
sequently the judgment appealed from is in 
their Lordships’ opinion correct, and they will 
humbly advise His Majesty that this appea 
should be dismissed with sosts. l 
Appeal dismissed, 
. Solicitors for the Appellant: Messrs. Downer 
and Johnson, 
Solicitor for the Respondent: Mr. G. 0. 
Ean. ; 


OUDH JUDICIAL COMMISSIONER’S 
. COURT. 
First Civ, ArrsaL No. 109 or 1916, 
July 18, 1918. > 
Present: —Mr, Lindsay, J. O., and Pandit 
š Kankaiga Lal, A. J. O. 
Raja MOHAMMAD ABUL HASAN KHAN 
=- PLAINTIFF —A PPELLANT 
TT versus 
ISHWAR NATH AND OTHERS— DEFENDANTS 


— RESPON DENTS, 
Under-proprietary right in tand—Dahiyak, cash— 
Birtdar's right to deduct dahiyak from rental, nature 


of. 

A cash dahiyak is distinguishable ‘from a birt right 
in the land entitling the birtdar to hold possession of 
the land and to deduct the dahiyak from its rental. 
The former may ina sense be an under-proprietary 
right batit is notan “onder-proprietary right in the, 
land,” while the latteris an under-proprietary right 
in the land so held in possession. [p.-267, col, 2. | 

‘Appeal against the desree of the tub- 
ordinate Judge, Gonda, dated the 17th June 
1916, i 

Mr, M. Aditya Prasad, for the Appellant: 

The Hon’ble Pandit Gokaran Nath Misra, 
for the Respondents. 


JUDGMENT.—The dispute in this case “ 


relates to Mahal Katauli Nain, which is 
a hamlet of the village Katauli and forms 
part of the Birwa Mahnon Estate. The 

plaintiff is the Taluqdar or owner of that 
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estate. The defendants claim an under- 
proprietary right in the said Mahal or 
hamlet. The plaintiff tried to eject them 
throngh the Revenue Conrt, treating them 
as tenants-at-will, but was unsuecegs- 
ful, i 

The present suit was, therefore, filed by 
him for a declaration that the defendants 


_had neither proprietary nor under-proprie- 


tary rights in ‘the said hamlet or Mahal. 
The Court below dismissed the claim. So 
far as the claim of the plaintiff for a 
declaration that the defendants had no 
proprietary right therein is concerned, the 
plaintiff has really no cause of action, because 
the defendants never set up any proprietary 
right in the land inthe said Mahal. The 
only question is whether they hold under. 
proprietary rights therein by virtue of the 
decree obtained by their predecessor.in- 
interest from the Settlement Court on the 
28th August 1674, and whether anything 
had happened suksequently, which had the 
effect of detracting from or nullifying those 
rights, 

On the 14th April 1874 Hari Pande, 
the predecessor-in-interest of the present 
defendants, filed an applicationin the Court 
of the Settlement Officer, Gonda, on behalf 
of himself .and his co-sharers, stating that 
the village Katauli Nain was held by him 
and his ancestors by right of birt zemin. 
dart from a long time, that it had never 
been under kham tahsil or direct manage- 
ment of the superior proprietor and that 
he had all along been getting dasaundh 
till the death of Thakurain Sarfraz Kunar, 
when the Court of Wards took charge of 
the Birwa Mabnon Estate on behalf of 
her minor daughter, Thakurain Brijraj 
Kuar, and refused to allow him to have 
the same. He further stated that he was 
“in possession of all other rights” and 
prayed that a decree might be passed in 
his favour fcr b?ré rights in respect of 
that village (Exhibit A-1). The property 
claimed was described as the entire village 
Katauli Nain with the right of siwai, 
dasaundh, sir, parjout (servises of ryote), 
eto, and other rights. The decree passed 
by the Settlement Ofiser on the 28th 


“August 1874 gave further partioulars ag 


to the nature of the rights set up by the 
then claimant (Exhibit 1). It stated that 
the plaintiffs asked for a decree, declarg. 


E 
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tory of their right to hold the whole village 
Katauli Nain as their biri on haq dahiyak 
terms, alleging that Duniapat, the ancestor 
of the then Taluqdar, had sold the village 
in b.ré to their ancestor, Nain Singh; 
that the birt patra had been lost in 1209 
Fasli, corresponding with 1802 A.D., and 
asserting that they had held the village 
pucca continuously on dakiyak terms up to 
1264 Fasli. It was then admitted that 
Hari Pande and his, so-sharers were in pos- 
session of the village but had not enjoyed 
any hag dasaundh since the annexation. In 
the year 1274 Fasli or 1856-1857 A, D, 
following the annexation, the then Taluqdar 
apparently refused to sallow Hari Pande 
and his co-sharers to deduct the dasaundh 
and gave them or their representatives 
certain leases, fixing the rent. In regard 
to those leases, the Settlement Officer 


observed: As, however, hey have held 
leases of the village since 1264 Fasli, 
their meaning may be that the hag 


dasaundh has been deducted from the fixed 
payment; if may be stated at once, that 
they produce no wasilbakis of a later date 
than 1264 Fasli and that therefore the 
receipt of heg dasaundh, unless it was given 
in the mode already described, cannot be 
satisfactorily established. As, however, they 
are in possession of the whole village pucca, 
there.can be no possible objection to giving 
the plaintiffs a declaratory decree under 
section 15, if they aan prove enjoyment 
of their alleged birt rights within limita- 
tion.” He then proceeded to dispose of the 
objection that Duniapat had no right tc 
grant a birt, holding that the said objec- 
tion was not worth consideration and went 
on to say:— The defendant further pleaded 
that the plaintiffs were not birtzas at all, 

but were village residents who had long 
held the village as thekadars. The plaint- 
iffs produced a great many pattas: and 
wasilbakis, some of these seemed newly 
written, bnt the defendant would not plead 
that they were forged; he said he -would 
oall the old karindas and abide by their 
evidence. If these papers are correct, the 
plaiitiffs are shown to have been holiing 
the village on haq dahiyak terms since 1214 
Fasli these witnesses corroborate the dosu- 

mentary evidence, and the plaintiffs are 
glearly entitled to a decree unless the 


- defendant can bring any proof sufficient 
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to convince the Court that. the documents 
filed are forged,” He nextdiscussed the oral 
evidence produced by the then Taluqdar which 
went to support the waszlbakis or list of 
sollestions and arrears filed by the claimants, 
and wound up by saying: — The Court (there- 
fore) in the complete absences of any proof 
that the papers filed by.the plaintiffs are 
not genuine must concicdsa that they are 
so, and as they represent the plaintiffs to 
have regularly held the village on Ang 
dahiyak terms, a deoree must be given in 
their favour. In this Tahsil or at least in 
the Gonda Pargana it has therefore (sic) 


been held that by austom the, birtias are” 


not of right entitled to a lease, but they 
ean only olaim’one-tenth of the nikasi. The 
defendant, however, has not set up this plea 
and, therefore, the Court will not disregard 
the long pucca holding of the -plaintifis.” 

In the end he passed a decree “declaring 


that the plaintiffs are imspossession of the : 


village and that they are entitled to hold 
it as their birt on hoq dahtyak terms,” 
adding that they were of course then bound 
by “their present lease.” 

On the same date an order was sent to 
the Sadar Munsarim inthe following terme: — 
“This oase was taken up today. Plaint- 
iff and the general agent of the Court 
of Wards appeared. On the grounds re- 
corded in the judgment in English it is 
ordered that a decree for possession of 
Katauli on the basis of biri rights be 
passed in favour of the plaintiff against 
the defendant. The plaintiff will take one- 
tenth of the gross rental on account of 
his rights ard will pay the balance to 
the Taluqdar defendant” (Exhibit A 2). 


Hari Pande and his co sharers were 
not, however, recorded as under-proprietors 
during the old settlement. In the wajib- 
ul arz of the village Katauli it was stated 
that there were no under-proprietors in it 
(Exhibit 43). In the khewat register No. 
5 prepared in 1304 Faslf in accordance 
with section 57 of the old Land Revenue 
Aot (XVII of 1876) the present defendants, 
who had succeeded Hari Pande and his 
co-sharers, were recorded as . holding the 
Mahal in lieu of 10 per cent. (Hxhibit 
44). 

In the recent Settlement they were re- 
corded qs under-proprietors (Exhibit A-6) 
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and on an application made by the father 
of the present Taluqdar fcr the assessment 
of rent under section 79 of the U. P. Land 
Revenue Act (ILI of 1931) rent>was assess- 
ed on them as such, the parties having, 
it is said, agreed to the Court assessing 
the same (Exhibit A 12). The defendants 
have been paying the rent so assessed to 
the plaintiff, the superior proprietor, since; 


“and the conduct of the plaintiff in treating 


them as tenants at-will liable to ejectment 
by notice and not even as lessees, holding 
under a decree or judicial decision, is to say the 
least disingenuous, 

~ He sought in the present case to prove 
that during the first three or four years 
after the‘first Regular Settlement the hamlet 
in question was held kham by the Taluqdar 
and was thereafter given in theka to Thakur 
Ram and Krishna Prasad, who remained 
in possession for about & years. It is 


added that onthe termination of their theka 


the hamlet was restored to the defendants 
or their ancestors, but the evidence pro- 
duced by him in support of that statement 
was rightly disbelieved by the learned 
Subordinate Judge and the learned Counsel 
who appears for the plaintiff-appellant has 
made no attempt to contest Lis finding. 
The further evidence produced by him in 
support of his allegation that he sollested 
the sayer income. from the sale of mango 
harvest is equally unreliable, forthe plaint- 
ifs own witness, Nand Kishore, who was 
service of the Taluqdar, deposes 
that, so faras the hamlet of Katauli Nain 
was concerned, the theka cf that hamlet 
insluded every sayer income such as fish, 
mango crop, jack frnit produce, sidha and 
the like and that- the thekadars realized 
and enjoyed the- entire sayer income and 
paid the Taluqdar only the fixed rent (OQ. P. 
96). The khataunis™ on whith reliance 
is placed on behalf of the plaintiff do not 
show that the syer income was realized 
by the plaintiff on account of the land 
appertaining to the particular hamlet or Mahal 
now in question. 

Nain Pande was the. ancestor of the 
defendants and the fact that the hamlet 
or Mahal is sonnested with or goes by 
his income is not without its signi- 
ficance. The bzrt right, which the Settle- 


ment Officer. conceded,’ was presumably the- 


biri right. which Hari Pande and his gọ- 
oe 
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sharers then claimed, namely, a dai birt 
or birt by right of purchase, for no other 
kind of. birt right was asserted or set up. 
in fast the Settlement Officer pointed 
out thatin the Tahsil in which the village 
in question was.situated orat least in the 
Gonda Pargana if had been held that by 
custom the birtias were not aa of right 
entitled to a lease but could claim only 
one tenth of the” nikasi, and that no such 
custom had been set ap by the then Taluqdar 
and the Court could not, therefore, disregard 
the long pucca holding of the olaimants, 
In passing thedesree the Settlement Ofecer 
had obviously in view the Record of Rights 
Circular No. 2 of 1861, paragraph 24 of which 
declared: — 

“But the Chief Commissioner is clearly 
of opinion that biritas who were found in 
direct engagement with the State at. annexa- 
tion or who have uninterruptedly held whole 
village on the terms of their patias under 
the Taluqdars, must be maintained in the 
full enjoyment of their rights in subordi- 
nation tothe Taluqdars. It is no argument 
that the Talugdar may not realize more 
than ten per cent. above the Government 
demand. Such bir tenures must be con- 
sidered an intermediate interest between 
the Taluqdar and the ryot; and, as such, 
entitled te be maintained,” 

The suggestion that the Settlement 
intended to grant a cash 
dahiyak or  dahiyak payable by deduo.- 
tion so long as the. claimants remained 


. in possession cannot, therefore, be sustain- 


ed. Acash dahiyek is distinguishable from 
a birt right in the lard, entitling the 
birtdar to hold possession of the land 
and to deduct the dehiyak from its rental. 


The former, as pointed out in Deputy 
Commissioner, Gonda y. Bhagwan (1) and 
Parmeshar, Dat v. Mohammad Abul 


Hasin Khan (2), may be in a sense an 
under proprietary right, but it ig not under- 
proprietary right in the land, while the latter 
is an under proprietary right in the land so 
held in possession. In Raja Muhammad 
Mumtaz Alt Khan v. Murad Bakhsh (8) 
their Lordships of the Privy Counoil 


(1) 2 Ind. Cas. 297; 12 O. C. 124. 

(2) 12 Ind Cas. 809; 14 O. C. 338. 

(81 34T. A T42% 100. C. 31811 C. W. N.9!3;6 
C. L. J. 603; 17 M. D. J. 400; 4 A. L.J. 737, 2M, L 
T. 402; 29 A. 708 (P. C.). 
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discussed the’ various kinds of bzrė tenures 
prevalent in Oudh, and pointed out that 
in Gonda the bat birt was spoken of as a 
birt zemindari and was an under- proprietary 
tenure. The lease referred to in the 
settlement decree is not forthcoming. The 
decree places no restriction of time on the 
right of the defendants to, hold the village 
as their birt. The periodical revision of the 
rent is only an incident of an under-pro- 
prietary tenure or ‘intermediate interest 
between the Talugdar and the ryot,” spoken 
of in paragraph 24 of the Record of Rights 
Circular. The rent is under the present 
law liable to be revised at every Settlement, 
but before section 40 of the Oudh Land 
Revenue Act (XVII of 1276), which oor- 
responds with section 79 of. the present 
U.P. Land Revenue Ast (III of 1901), was 
enacted, superior proprietors used to revise 
the under-proprietary rents more often. 
In stating that the then plaintiffs, . while 
holding the village as their birt on hag 
dahiyak terms, would be bound by their 
“present lease,” all that the Settlement 
Officer appears to have meant was that the 
rent. payable by the bntdars was settled 
by their “present lease” and did not require 
determination. That was the rent which the 
present defendants and their ancestors had 
been paying till the last Settlement, when it 
was revised. : | 

The defendants are, in our opinion, clearly 
entitled to birt or under-proprietary rights 
in the villages on hag dahiyak terms by 
virtue of the above decree and to hold 
possession of the same by virtue of that 


right. Nothing has happened since to 
show that they or their ancestors had 
gurrendered those rights. The construc- 


tion placed by the Court below on tho 
settlement - decree is correct and is confirmed 
by the subsequent conduct of the predecessor- 
in-title of the plaintiff at the last Settle- 
ment. 

. The appeal fails and is dismissed with 
costs, 

Appeal dismissed. 
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NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
Civit Reviston No, 45-B. or 1917, 
; January 26, 1916, 

Present :—Mr, Kotwal, Offg. A. J. ©. 
MADHORAO —PuLKINTIFE— APPLICANT 
VETSUS 
AMRIT RAO —Desrenpant— 

NON- APPLICANT. < 

Civil Procedure Code (Act V of 1908), s. 11—Res 
judicata —Decision of Subordinate Judge, whether res 
judicata in subsequent suit of Small Cause nature. 

The decision of a Subordinate Judge in a previous 
suit is res judicata in a subsequent Small Cause suit 
between the same parties’ inasmuch as the inability 
of the Subordinate Judge to entertain a claim of a 
Small Canse nature arises not from incompetence but 
from the existence of another Corrt with a prefer- 
ential jurisdiction. [p. 269, col. 1.] 

Revision of the judgment passed by the 
Small Causo Court, Akola, in Suit No. 1884 
of 1915, on the 4th November 1916. 

Mr. Q. L. Subhedar, for the Applicant, 

The Hon’ble Sir Bipin Krishna Bose, for the 
Non-Applicant, ; 

ORDER.—The defendant Amrit Rao had 
money dealings with the plaintiff Madhorao, 
and for the debts due on account of the 
money dealings he had executed three rujus 
in favour of the latter. These rujus were 


+v 


Ra. a. p. Dated 
1 for 3,397 8 Q 26.2-1912. 
2 „ 262 0 0 21-8-1912. 
3 „ 300 0 0 28-10-1912. 


The plaintiff had filed Suit No. 32 of 1915 
in the Court of the Junior Sab-Judge, Akola, 
for Rs. 3,824146 on the ruju for 
Rs. 3,397-8 0, having admitted a. payment of 
Rs, 1,000, The defendant in that suit had 
pleaded three more payments of Rs. 1,000, 
Rs. 1,262 and Rs. 1,000, and had said that 
these four re. payments had been made on ac- 
count of not only the ruju then sued upon but 
also of the two other rujus for Rs. 262 
and Rs. 300. The frst issue framed in 
that suit referred to the three additional 
payments pleaded by the defendant -which 
had been denied by the plaintiff. The Sab» 
Judge found that all these three re-payments 
had been made in addition to the one ad. 
mitted by the plaintiff. The plaintiff has now 
Bled the present suit in the Small Cause Court, 
Akola, for Rs. 855-1-6 on the two rujus 
for Rs. 262 and Rs. #00. The defendant’s 


| plea in the present suit is substantially the 


same as in the svit before the Subordinate 


-r 


¥ 
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Judge. He claims that he has re-paid 


altogether Rs. 4, 262 towards all thea three 
rujus, and he admits that Rs. 107.120 
are due to the plaintiff after receiving 
credit for the balance of Rs. 4,262 after 
deducting the amount due to the plaintiff 
on the ruju for Rs. 3,3897-8-0. In both 
cases the point substantially raised is: 
what was the total amount paid to the 
plaintiff on account of the dealings in 
respect of which the three rujus were 
executed. This point was decided in defend- 
ant’s fayour by the Subordinate Judge, and 
the defendant pleads that it is ‘now res 
judicata, and I think his contention is correst, 
provided the Sub-Jndge was competent to 
decide the present claim. ft is, however, 
urged for the inti that the Sub-Jndge 
“was not competent to deside the present 
suit as he was not exercising the jurisdic- 
tion of a Small “Cause Court. The reply to 
this is furnished by the i 
Jenkins, C. J., in Ghulappa v, Raghvendra (1). 
lt was there held, in a like case, that the 
inability of the Subordinate Judge to 
entertain a claim of a Small Cause Court 
nature arose not from incompetence -but 
from the existence of another Court with 
preferential jurisdiction and the Subordinate 
- Judge's decision was held to be res judicata 
with regard to the olaim in the Small Cause 
Court. This application for revision is 
dismissed with costs, 
Application dismissed. 


(1) 28 B, 338 at p. 340; 6 Bom. L, R. 77. 





OUDH JUDICIAL COMMISSIONER'S 


COURT. 
MISCELLANEOUS Cavin APPRAL No. 22 or 1918 
AND 
Givin Revision No. 115 or 1918. 
b August 23, 1918. 


Present:—Mr. Stuart, A. J. C., and 
Pandit Kanhaiya Lal, A. J. C. 
SADESHWAR NARAIN akas NURUL- . 
ISLAM—-DEFENDANT— APPELLANT 
Versus 
QADIR BAKHSH AND oTaERs— 


PLAINTIFFS — RESPONDENTS. 
Civil Procedure Code (Act V of 1903), 0. X, r. 4 -~ 
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Personal attendance of parties, when to be ordered. 

Before a legal order can be passed against a party 
directing him to appear in Court under the provisions 
of Order X, rule 4 of the Civil Procedure Cade, it is 
necessary that the Court should find, in the first 
place, that there are material questions relating to 
the suib which must be answered either by such 
party or by his Pleader, and when such party has a 
Pleader, ib is only when the Pleader is unable or 
refuses to answer those questions that the Court may 
direct the party to appear in person. [p. 269, col. 2. ] 

Appeal against the order of the Sub- 
ordinate Judge, Lucknow, dated the 2nd 
May 1918. 

The Hon'ble Mirza Samz-ul-lah Beg, 
Mr. Aditya Prasad and Babu Raja Prasad, for 
the Appellant. 

Mr. Mohammad Fasih, for the Respond- 
ents. 

JUDGMENT.—On an application filed 
by the plaintiffs-respondents to have an 
award filed and adecree passed in accord- 
ance therewith, the learned Subordinate 
Judge directed the defendant-appellant under 
the provisions of Order X, rule 4, of the 
Code of Civil Procedure to appear in person 
and answer certain questions. On his 
failure to appear in person and answer 
those questions, he pronounced judgment 
against him and directed the award to be 
filed and a decree passed in accordance 
therewith. Before a legal order can be 
passed against a party directing him to 
appear in Court under the provisions’ of 
Order X, rule 4, it is necessary that the 
Court- should find, inthe first place, that 
there are material questions relating to 
the suit which must be answered either 
by such party or by his Pleader, and when 
such party has a Pleader, it is only when 
the Pleader is unable or refuses to answer 
those questions that the Court, under the 
provisions of Order X, rule 4, may direct 
the party to appear in person. It does 
not appear what in the opinion of the 
learned Subordinate Judge were the material 
questions in this matter. But, even assum- 
ing that there were material questions, it 
is clear that the learned Subordinate Judge 
did not call upon the appellant’s Pleader 
to answer them. Sach being the coase, 
there could be no failure on the part of 
the Pleader to answer the questions as he 
was neverasked to answer them; and the 
order of the Subordinate Judge directing 
the appellant to attend the Court was, 
therefore, erroneous, 
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We accept the appeal and the- applica- 
tion for revision and send back the case to 
the learned Subordinate Judge to be re- 
stored to its original number and decided 
according to law. The sross-objestions filed 
by the plaintifis-respondents as to their costs 
are disallowed. The parties will pay their 
own costs in these proceedings in this 
Court. l 

Appeal accepted. / 


MADRAS HIGH COURT. 
: FULL BENCH. 
Secono Civic APPEAL No. 672 or 1917. 
July 23, 1918. 
Present:—Sir John Wallis, Kr., Chief Justice, 
Mr. Justice Oldfield and Mr. Justice 
Seshagiri Aiyar. | 

MACHI RAJU VENKATARATNAM— 

Deranpant No, 3—APPELLANT 

versus 

Sri Rajah VADREVU RANGANAYAK- 
AMMA ZAMINDARINI GARU AND OTHERS 
— PLAINTIFE AND DJEFENDANTS Nos, 1 AND 2—~ 


RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. KAI, rr. 
58, 68—Limitation Act (IX of 1908), Sch. 1, Art. 11— 
Refusal to investigate claim, whether order under 
r. 68—Order that claim be notified to bidders —Suit by 
claimant to establish title—Limitation applicable. 

Where a Court purports to make an order under 
the proviso to Order XXI, rule 68, Civil Procedure 
Code, i. e.„ an order refusing to investigate, the 
order comes within the mischief of Order XXI, 
rule 63, Civil Procedure Code, and Article 11 of 
Schedule I of the Limitation Act. [p. 276, cols, 1 & 2; 
p. 276, col, 1.) 

Narasimha Chetti v. Vijiapala Nainar, 27 Ind. Cas. 
944; 2 L.W. 206 and Ponnusami Pillai v.Samu Ammal, 
38 Ind. Cas. 937; 31 M. L, J. 247, followed. 

Anorder on a claim petition which expresses 
no final judgment upon the right put forward but 
simply directs the sale after notifying the claim, 
isan order against the claimant and his suit to 
establish his title is governed by Article Il of 
Schedule I of the Limitation Act, [p. 276, col. 1.] 

Per Seshagiri Aiyar, J.—The practice of notifying 
claims to intending bidders is not warranted by 
anything contained in the Code of Civil Procedure. 
It often leads to the depreciation in value of the 
property to be sold and is not calculated to advance 
the right of the claimant in any way. [p. 276, col. 1.3 


Second appeal against the decree of the 
District Court, Godavari, at Rajahmon- 
dry, in Appeal Suit No, 32 of 1916, pre- 
ferred against the decree of the Court of 
the Temporary. Subordinate Judge, Rajah. 


` 


mundry, at Qocanada, in Original Suit No, 23 
of 1914. 

This second appeal coming on for hear- 
ing on the 12th and 13tk March 1918, the 
Court (Sadasiva Aiyar and Napier, JJ.) -made 
the following - 

ORDER OF REFERENCE TO THE FULL 
BENCH. 

Napier, J.—One of the points taken in 
this appeal was whether the suit is barred 
by limitation by reason of the provisions 
of Order XXI, rules 58 to 63, and Article 
11 of the Limitation Act. The claim was 
put in before the District Miunsif under 
rule 58 and the District Munsif dealt 
with it, as appears in Exhibit V. He first 
passed an order as follows: —‘As this peti- 
tion was filed late, this claim is ordered 
to be notified to the intending bidders.” 
A fresh petition was put in before him 
aud he passed another order aa follows :— 
“The allegations of the Zamindarini will 
be notified to the bidders with the remark 
that the Zamindarini did not take steps 
for her slaim being enquired into during 
the last ten montha.? On tho face of it, 
this order appears to me to be one passed 
under the proviso to rule 58 of Order XX[— 
“Provided that no snch investigation shall 
be made where the Court considers. that 
the claim or objection was designedly or 
unnecessarily delayed.” It is argued before us 
that even if it is a case covered by the proviso, 
still rale 63 applies and that rule, together 
with the operation of Article 11 of the 
Limitation Act, bars any suit on the same 
subject matter after one year from the 
date of the order. The question as to the 
construction of rule 63 had been before 
this Court and it was decided in a case 
reported as Narasimha Ohetit v, Vijiapala 
Natnar (1) that “Order XXI, rule 63 of 
the new Code, is much wider in its scope than 
the corresponding section 283 of the Code 
of 1882 and unlike the latter section covers 
cases in which there has been no investiga- 
tion.” This case was followed by a Bench 
of this Court in a case reported as Ponnu- 
samt Pillai v. Samu Ammal (2). There the 
order was passed by the District Munsif 
in the following terms: “Application somes 
late and is rejected.” It was held by the 
Bensh that “the language of Article 11 in 


(1) 27 Ind. Cas. 944; 2 L. W. 206, 


` 
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the new Act is more comprehensive than 
that of the previous Act and Si has baen 
construed in this Court „à covering 
orders after . fall Fossa as well as 
orders passed on dofault’ and with that 
view, the learned Judges in this case were 
in entire agreement. The matter again 
same before another Bench of this Court 
in Second Appeal No. 1926 of 1916, a 
case to whish my learned brother was a 
party. Iu that case an objestion had been 
filed and the order passed by the Munsif 
was as follows :— The petitioner’s objection 
will be noted in the proclamation;’ The 
learned Judges say: “Here there was nothing 
except an order passed, so far as we can 
see, after no investigation in any ordinary 
sense of the term, since it is nat shown 
that anything -was considered which could 
justify a decision as to the validity of the 
claim, and eventually no decision regarding 
it was reacbed. In fact the case resembles 
Baboo Jodoonauth Chowdry v. Radhamonee 
Dossee (3) and agreeing with the judgment 
in that case, we set aside the lower 
Appellate Court’s decision.” These decisions 
are, in my opinion, irreconcilable and I 
think that it is mnesessary > refer the 
matter to a Full Bench for decision, as 
the question is not one of procedure only. 
The result of holding that Article 11 applies 
is to reduce the period of limitation from 
twelve years to one year without any deci- 
sion of a Court on the merits and without 
allowing the claimant or objestor to prove 
his right. It appears that the history of 
this provision is. as follows :—In-the Code 
of 1859, there was a provision for a refusal 
to investigate in ceriain circumstances, and 
there are decisions of the High Court of 
Caloutta on the language of the Code of 
1859, namely, Baboo Jodoonauth Ohowdry v. 
Radhamonee Dossee (3', Roghoonath Doss Moha- 
pattur, v. Bydonath Doss Maharatha (4) and 
Jugobundhoo Bose v. Sachya Bibee (5), to the 
effect that a refusal to investigate was not an 
order whisk gave rise to the shortened 
period of. limitation mentioned in the sec- 
tion of the Code. This view receives some 
support from the language of the Privy 


(3) 7 W. R. 256; B. L. R. Sup. Vol, €43. 
14 W. R. 864. 
(5) 16 W. R. 22 8 B, L, R. Ap. 39. 


Counsil in a ease reported as Sah Mukhun 
Lall Panday v. Sah Koondum Lall (6). 

Then coming to tha Code of 1877, we 
have sestions 278 to 283. All these sec- 
tions with the exception of sestion 283 are 
practically in the same words as in the 
present Code, but the language of section 
283 is “that the party against whom an 
order under sections 280, 281, or 282 is 
pissed, may institute a suit to establish 
the rigkt which he claims to the property 
in dispute, but subject to the resnit of 
such suit, if any, the order shall be con- 
clusive”. It was held by this Court in 
Sarala Subba Rau v. Kamsala Timmayya 
(7) that where a Court had, under the 
proviso to sestion 278, not made an inves- 
tigation, it was clear on the face of it 
that section 283 did not apply because 
section 278 was rot one of those sections 
mentioned in section 283, That is clear, 
but if is important to bear in mind that 
this omission is intentional, the object being 
to preserve the law as it existed under the 
Act of 1859, the principle being that ina 
cas3 where there has been a refusal to investi- 
gate, (the Court having fall disoretion 
whether to investigate or not) it would 
not be proper to attribute to such an order 
a degree of finality as would justify the 
Legislature in depriving a party of the longer 
period of limitation given to him in the 
Code and limit it to the one year provid- 
ed for by Articlell. That seems to hava 
been the policy of both the Codes, 

We now come to the present Code and 
it is of course to be noted, as has been 
pointed out in the cases, that the words “in 
sections 280, 281 and 282" have dis- 
appeared, They must disappear because the 
scheme of the Code is different, in that 
these sections re-appear in the form of 
rules in Order XXI, and it is certainly open 
to argument that the reason for the omission 
of the definite rule or order was not for 
the purpose of extending theoperation of 
rule 63, but because of the altered scheme 
of the Code. Bearing in mind the reason 
why the order under section 278 was not 
incorporated in section 283, it is a little 
dificult to see why the Code of 1908 
should introduce a provision of this very 


(6) 21. A. 210 at p. 218; 15 B, L, R. 228; 24 W, R, 
75: 3 Sar. P. O. J. 609 (P. 0). 
(7) 31 M, 5; 17 M, L. J. 554,3 M, L, T. 108, 
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drastic nature which had not been in the 
Codes of 1859 and 1882, Of sourse, if 
the language is such that if leads to no 
other interpretation, then that meaning must 
bə astribad to the words. Reliance is placed 
oa the general nature of the language in rule 63 
“Where a claim or an objestion is preferred, 
the party against whom anorder is made 
may institute a suit to establish the right 
which he claims to the property in 
dispute, bat, subject to the result of such 
suit, ifany, the order shall be conclusive.” 
Certainly, the language is more comprehen- 
sive. Hirst of all, we get the general 
words “where a claim or an objection is 
preferred” which were notin section 283, 
and then we get the simple use of the words 
“the party against whom the order is 
made.” Now it is of some importance to 
look at the latter words of the sestion 
because if a party, is to institute a suit 
to establish the right which he elaims 
within a year and in default of that, the 
order is conclusive, one would expect that 
the order referred to would ba one whish 
definitely disposes of the claim or the 
petition. Bat it is clear that the order 
which is passed under section 275 is a 
simple refusal of thea Court to take any 
proceedings which are provided for under 
those clauses, for it neither accepts nor 
rejects nor does it deside anything. The 
clauses are headed “investigation of claims 
and objestions” and the proviso in rule 
58 is one under whioh a Court has an 
option, whether to take the matter on 
its fle or not. On principle, it would 
seem that where a Court has refused to 
take the prosedure laid down by the 
section and which it has an option to 
refuse, an order which is passed refusing 
to entertain the petition or claim and 
investigate it,is not one which can be 
said to ba conclusive with regard to the right 
to the property in dispute. 

Supose an order framed as follows, 
“I refrain from expressing any opinion 
on the claim and degline to investigate if 
ag the claim is made at the last moment 
before sale. What will be sold is the 
right, title and interest of the debtor, 
whatever that is; petition for investigation 
is dismissed.” Could it:be said that such 
an ordar is an order ‘against.a party on 
‘a claim preferred” within the meaning of 


fi AN a 


Article 11 or an order “against a party” 
within the meaning of rule 63? It seems 
to me that the proper interpretation of 
rule 63 is that if only applies to 
investigations and not to refusals and that 


being so, it would bə an  nunecessary 
extension to give Article 11 any wider 
scope. In this view and on aonflict of 


the authorities, I think it is advisable to 
refer to the Full Banch the following 
QoRSTIONS: - 

(1) Where a Court purports to make 
an order under the proviso to rule 53, 
Order XXI, that is to say, an’order re- 
fusing to investigate, does such an order 
some within the mischief of Order KAT, rule 
63, and Article 11 of the Limitation Act? 

.(2) Is Exhibit V an order covered by 
Article IL of the Limitation Act? 

Sapasiva Aryas, J.—I agree that the 
question. mentioned in the judgment just 


now pronounded by my learned brother 


should bə referred to a Fall Bench, There 
was a claim petition filed by the present 
plaintiff, when the plaint properties were 
attached in execution of a decrea passed 
against the present 2nd defendant in 
favour of the present Ist defendant. That 
petition, so far as it relates to the plaint 
lands, alleged that the jadgment-debtor, 
the present 2nd defendant, had no saleable 
interest whatever in the land and that it 
was the petitioner’s private land which had 
been granted on service tenure to the 2nd 
defendent’s father. She (the petitioner) 
prayed for the release of the property from 
attachment, That claim petition was È. A. 
No. 3307 of 1910 and was filed onthe 23rd 
Dasember 1910. The property had been 
proclaimed for sale and so the Munsif seems 
to have at onoa passed an order that as 
the petition was filed late it should be 
notifisd to the intending bidders. Tha 
sale seems to have been afterwards adjourn- 
ed from time to time and tho sale itself 
seems to’ have finally taken lace only in 
January 1912, Meanwhile, the claimant, 
the present plaintiff, put ina fresh petition 
(evidently as supplementary to the claim 
petition No.3307 of 1910) requesting tha Court 
to make an enquiry into the claim patition 
in respeck of the alleged non-saleability of 
the plaint land. Then tha District Munsif, 
holding his first order of Dasambar 1910 
as nota final order, passed a final order on 


‘into during the last 10 months”. - 


t 
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the 16th Ostober 1911 on that same claim 
petition No, 3307 of 1910 as follows: — The 
allegations of the Zamindarini” (that is, 
petitioner) * will be notified to the bidders 
with the remark that the Zamindarini did 
not take steps for her claim being enquired 
Neither 
in his first incomplete order nor in his final 
order did.he use the word “ rejested” or 

dismissed ” as regards the disposal of the 
petition, Now the question is whetbar the 
failure of the petitioner to file a - suit 
within one year vf October 1911 
Order XXI, rule 63, to establish the right 
whish she alaaa to the property in dispute 
precludes her by the bar of limitation from 
establishing the same right in this suit filed 
in January 1913. Under sestion 247 of 
the Civil Prosedure Code of 1859, it was 
enacted, “ nosuch investigation A (that is, 
into slain or objection) “ shall be made if 
if appear that the making of :the claim 
or objection was designedly or unnecussarily 
delayed, with a view to obstruct the ends 
of justice. The order disallowing the in- 
vestigation shall not be subjest. to appeal, 
and the claimant shall be left to prosesute 
his claim by a regular suit.” In the 
previous section 246, investigation was 
directed as a general rule on claim petitions, 
and the last sentence of that section is, 
“The order which may be passed by the 
Court under this” section shall not be 
subject to appeal, but the party against 
whom the order may be given shall ba at liberty 
to bring a suit to establish his right at 
any time within one year from the date 
of the order.” Thus a clear distinction 
was made between an order passed after 
investigation (zn favour of, one party and 
against another party) and an order passed 
disallowing investigation. (1 shall not use the 
expression “without, investigation,” because 
that phrase may include cases where the 
Court was ready and prepared to investi- 
gate but through the default of tho pəti- 
tioner to pay Batta- or to put in ap- 
pearance or to adduce evidence, the claim 
petition was decided against him.) Even 
in cases of dismissal for default, Kallu 
Mal v. Brown 
v. Kamsala Timmayya (7) heli that the 
plaintiff was not presiuded under the old 


(8} 3 a 504, A. W. oN, (1881) 14; 2 Ind, Deo 
N. 8.) 257 


18 


under_ 


(8) and Sarala Subb: Ranu” 


Code by the limitation bar of one year. 
Then the Code of 1877 by the provisu 
to sestion 278 gave the ,Court the same 
power to decline investigation when it con- 
sidered the olaim unnecessarily delayed 
and then under sestions 480, 281 and 
282, provided for orders being passed on 
investigation, that is, in cases in which it 
did not refase to embark on investigation 
under the powers given to it by the 
proviso to section 278. Then section 283 
enacted that “the party against whom an 
order under sestions 280, 281 or 282” 
(that is, where it has not refused to in- 
vestigate) “is passed, may institute a suit 
to establish the right which he claims to 
the property in dispute, but subject to 
the result of such suit, if any, the order 
shall be conclusive.” Article l1 of the 
Limitation Act provides one year’s limitation 
for the snit. The present Code of 1908 under 
Order XXI, rule 63, omits referense to rules 
60, 61 and 62 of Order XXI, which corre- 
spond to old sestions 2&0 to 282 and uses 
the expression ‘the party against whom 
an order is made” (on the slaim pre- 
ferred). The question is whether, where 
a Court has refused invastigation under 
the proviso to rule 58, it oan be said 
that an order has been made against that 
party on the claim petition preferred by 
him. I think no order has bsen made 
on the ‘claim prafetred under those 
circumstances, but only an order refusing 
to make any order un that claim petition 
either for or against the petitioner; In Subba 
Atyar v. Subba Aiyar (¥) desided by 
my learned brother and myself, we thought 
it unnecessary t3 consider whether the 
provisions of the new Oivil Procedure 
Codes and the new Limitation Ast were 
intended to and sould take-away the 
right of suif under the general law 
which ths pliintiff had till 31st Desember 
1908, where the Uonrt refused to investigate 
the claim petition which he had preferred 
on an attashment. In Naraszymha Chetti v, 
Véjiapala Natnar (1) the order which 
was held to have become conclusive aftor 
one year was as follows:— Ihe claim is 
based on a sale-deed dated a fortnight before 
tha attachment. IL find that the claim 
has been unoecessarily delayed and dismiss 


(9) 81 Ind, Cas, 259, 
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it without investigation, Order XXI, rule 58 
(1) proviso.” In Ponnusamê Pillai v. 
Samu Ammal (2) the order was, “applica. 
tion comes late and is rejected.” The 
learned Judges, Seshagiri Aiyar and Bake- 
well, JJ., refused to accept Mr. Devadoss’s 
contention that -as there was no isvestiga- 
tion, the one year rule did not apply. 
The Jearned Judges remarked that “the 
contention came too late in the day” and 
they quoted Narasimha Chetti v. Vijiapala 
Nainar (1) and Subba Aiyar v. Subba Aiyar 
(9) in support. But, as 1 have said 
already, Subba Atyar v. Subba Atyar 
(9) did not deside the question as it 
was considered unnecessary to decide it 
for the purpose of that case. In Second 
Appeal No. 1926 of 1916, the order on 
the olaim petition was that the claim 
would be referred to in the sale pro- 
slamation. The olaim was neither reject- 
ed, nor dismissed expressly in that case. 
Oldfield, J., and myself held that there 
was no order passed against the claimant 
under those circumstauces as no decision 
regarding the claim was reached.” I think 
the presence or absence of the words “'re- 
jected or dismissed” is immaterial, pro- 
vided that it is clear that what the 
Court substantially intended to do was to 
refuse to investigate the claim ander 
the powers given to it by the proviso to 
rule 58, Order XXI. 
that in this case there was no order on 
the claim against the claimant but only 
an order refusing to pass any order on 
his petition either for or against the 
claimant ahd that, therefore, Order XXI, 
rule 63, does not apply to such an order. 
Bat seeing that the desisions,in Narasimha 


Ohetti v. Vijapala Nainar (1) and Ponnusami 


Pillui v. Samu Ammal (2) seem to be 
against that view and that there are 
numerous decisione of the Calcutta High 
Court all of which Gf I may be permitted 
to say with respect) cannot be reconciled 
with one another, I think that the question 
‘whether the order Exhibit V in this case 
was an order passed on his claim petition 
against the plaintiff so as to preclude him 
from bringing a suit after one year to 
establish the rights which he sought to 
have investigated by the Court in the 
claim petition, should be considered by a 
Full Bench and I agree to the reference 


Iam inolined to hold ` 


proposed by my learned brother. I do 
not think that the mention in the order 
of a direction to the ministerial depart- 
ment of the Court to proclaim the fast of 
the making of the claim to intending 
bidders is relevant in the sonsideration of 
this question. ae 

In-purauance of the above Order of Rafer- 
enose to the Fall Banch the appeal came on 
for hearing cn lth and 16th of July 1918, 

Mr. P. Narayanamurtt, for the Appellant.— 
There is a difference’ between section 223 
of the old Civil Procedure QGode and- Order 
XXI, rule 63 of the new Code. As soon 
as aclaim is putin, the provisions of Order 
XXi, rule 63, attach. An order refusing 
to investigate a claim on the ground that 
it was put in too late is an order against 
the claimant. A man who is gailty of 
laches cannot be put in a better position 
than the man who prefers his claim 
promptly. See Narasimha Ohetti v. Vijapaia 
Nainar (i), Nogendra Lal Chowdhury v. 
Pani Bhusan Das (10), Ponnusami Pillai vy, 
Samu Ammal (2) and Kishore Marwari v. 
Bejoy Krishna Mukherjee (11). A contrary 
view was taken in Second Appeal No. 1986 of 
1916, but the change in the new Gode was not 
brought to the Judge’s notice. 

Messrs. A. Krishnaswami Atyar and Gopala- 
destkachartar, for the Respondents —A 
refusal to investigate is not ‘an order 
against a person. There is no conclusive 
order, the point being left undetermined. 
The order is tantamount to a refusal by 
Court to exercise its discretion. Rule 63 
of Order XXI contemplates a suit to 
establish a right. A refusal to investigate 
a claim is no adjudication of a right. 
Syed Mahomed Afzul v. Kanhya Lal (12). 
An order refusing to investigate on the 
ground of laches is not a summary decision 
which shoald be set aside within a year. 
Syed Mahomed Afzul v. Kanhya Lal (12). 

‘The change in the new Uode was due 
to the fact that it was sought to bring 
in oases of dismissal for default under 
Order XXI, rule 63, Kunj Behari Lal v. 
Kandh Prashad Narain Singh (13), Kishore 
Marwari v. Bejoy Krishna Mukherjee (11), 

(10) 44 Ind. Cas. 265; 45 O. 785, 

- (11) 15 Ind. Cas. 633; 16 O. W. N. 882, 


(12) 2 W. R. 263. 
(13) 6 O. I. J. 362, 
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Alwar Iyengar v. Zelleveger (14) and Sarala 
Subba Rau v. Kamsala Timmayya (7), 


OPINION, 
Watts, 0. J.—The genera] policy of these 
provisions of the Codé, as explained 


by the Judicial Committee in Sardhari Lal 
v. Ambika Pershad (15), is to secure the 
Speedy settlement of questions of title 
raised at execution sales. Seotion 283 of 
the Codes of -1877 and 1882 only 
gave a right of suit to the party against 
whom an order had been passed under 
sections 280, 281 or 282, and did not 
provide for the case where the Court 
under section 278 refused to investigate 
the claim on the ground that it had been 
designedly or unnecessarily delayed- In 
such cases, section 283 failed to provide 
for the speedy settlement of the questions 
of title raised by the claim, The Legis- 
lature would appear to hava intended to 
supply this omission when in rule 63 of 
Order XXI of the present Code it conferred 
the right of suit in general terms “where 
a claim or an objection is preferred” 
upon the party against whom an order 
is made”, instead of limiting it, as in 
section 283, to cases in whioh an order 
had been passed under rules 60,‘61 and 
62 (sections 280, 231 and , 282 of the 
old Code). Where a elaim or objestion is 
preferred under rule 58 (formerly section 
278), and the Court rejects it under the 
Proviso to that rule on the ground that 
16 was designedly or unnecessarily delayed, 
the unsuccessful claimanttor objector, in 
my opinion, clearly comes within the words 
the party against whom the order is 
made.” Rule 63 does not speak of any 
party but of the party against whom an 
order has been made, and assumes that, 
where a olaim or objection is preferred 
under rule 58 (section 278), there must 
always be a party against whom an order 
is made within the meaning of the rule, 
I cannot agree with the suggestion in 
Napier, J's Order of Reference that the 
change in the language of rule 63 
was due merely to the altered scheme of 
the Code. If no change had been intended 
rules 60, 61 and 62 


been substitated in rule 63 for sections 


a8 Te L. J. 175. 
. A. 123 at p. 127; 15 0.621; 6 Sar, P. O. J. 
172; 12 Ind, Jur. 210; 7 Ind, Deo, (x. 8.) 931 (P.10,), 


. to the alteration in the 


would. simply have. 


280, 281 and 282 in the corresponding 
section 283 of the former Code. We are 


bound, I think, ta give effect to the 
clear intention of the Legislature to widen 
the scope of the rule in ascordance with 
the general policy of this legislation as 
explained. by the highest Tribunal. A 
claimant, who comes forward too late in 
the day to eutitle him to have his claim 
investigated having regard to the proviso 
in rule 58, nonetheless raises a question 
of title with regard to the attached 
property; and there is nothing unfair in 
depriving him owing to his laches of the 
chance of getting a provision desision in 
his favour on his claim petition and 
requiring him to proceed to assert his 
title by suit within the shorter period of 
limitation prescribed when questions of 
title are raised with regard to attached 
property. I accordingly agree with Nara- 
stmha Chetti y. Vijiapala Nainar (1) and Pon- 
nusam? Pillai y. Samu Ammal (2). Asregards 
Second Appeal No. 1985 of 1916 the atten- 
tion of the Court was not called in that case 
language of rule 
63, on which my opinion is based. Our 
answer to the first question is that the 
case comes within the terms of Order XXI, 
rule 68. As regards the sesond question, 
assuming, as Sadasiva Aiyar, J., appears 
to hold in'his Order of Reference, that 
the Zamindarini’s claim in Execution 
Appeal No. 3307 of 1910 was not finally 
rejected by the order passed on it on 23rd 
December 1910, we think that the subse 
quent order Exhibit V was an order made 
against the Zamindarini within the meaning 
of rule 63, and was consequently an order 
covered by Article 11 (1) of the Limitation 
Act of 1908. Though the order only was 
that the allegations of the ZGemindarini 
would be notified to bidders, we think it 
amounted, and was understood to amount, to 
a rejection of the claim on the ground that it 
was filed too late. 
OLDFIELD, J.—I agree. 


SESHAGIRI AIYAR, J.—TI entirely agree. Tha 
language of Order XXI, rule 63, leaves little 
room for doubt that all orders whioh 
negative the right set up by the claimant 
or the decree-holder are within the rule, 
Prima facte the decree-holder attaches or 
gets attached the property in dis- 
pute as} that of the judgment-debtor, 
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The law compels him to give certain in- 
formation to the Court before the proceed- 
ings in attachment are taken. When this 
requirement is satisfied, unless a third party 
intervenes, the sale would be effected as if 
the property belonged to the judgment- 
debtor. When a claim is -preferred, the 
usnal prayer is that the attachment should 
be raised: as the property does not balong 
to the judgment-debtor but belongs to the 
claimant. On the presentation of such a 
petition, if the order is not that the pro- 
perty be released from attachment, it must 
be taken to be an order against the claim- 
ant. The practice of notifying claims to 
intending bidders is not warranted by any- 
thing contained in the Oode of Civil Pro- 
cedure. It often leads to the depreciation 
“in value of tle property to be sold and 
is not calculated to advance the right of 
the claimant in any way. Consequently it 
seems to me that the procedure adopted 
by some of the Subordinate Courts of noti- 
fying objection by claimants at the time 
of the sale without expressing any decision 
upon those objections should be discouraged, 
Although the practice is not a salutary 
one, I fail to see how this procedure can 
be construed as not having the forse of 
giving a desision against the olainiant. 
His right to raise the attachment must ke 
deemed to have been negatived when the 
property was ordered to be sold without 
releasing itfrom attachment. Therefore, in 
my opinion, an order on a claim petition 
which expresses no final judgment upon the 
right put forward but simply dirests the 
sale after notifying the olaim, is an order 
against the claimant and he is bound to 
institute a suit under Article 11 of the 
Limitation Act. The history of the legisla- 
tion has been reviewed in the judgment of 
the learned Chief Justice and I do not propore 
to deal with that question. J agree with the 
answers proposed. 


M, 0, P. 


r 
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Answered in the afirmative. 
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OUDH JUDICIAL COMMISSIONERS 
COURT. 
MiISOELLANEOOS Apeiicatios No, 144 or 1918. 
Angust 16, 1918. 
Present: —Mr. Stuart, A. J.C. 
Raja PARTAB BAHADUR SINGH 
— PLAINTIFF — APPLICANT 
a VETSAS 
BADLU AND ANOTAER—DEFENDANT3 —- 
Opposite PARTY, 

Civil Procedure Code (Act V of 1908), O XLVII, 
r. 1—Oudh Rent Act (XXII of 1886), ss. 120 A, L85— 
Review —Rent appeal - Judicial Commissioner, whether 
can review decision, 7 

The Court of the Judicial Commissioner of Oudh 
has power ‘under the Code of Civil Procedure to 
review its own decision given in a rent appeal. 
This power is not affected by the provisions of sec- 
tion 1:0A of Act XXII of 1886 which gives authority 
to the Board of Revenue to review its decisions. 
[p. 276, col. 2.] 

Miscellaneous application for review of 
desree of the lst Additional Judicial Commis- 
sioner, Oudh, dated the 17th December 1917. 

Mr. Zahur Ahmad, for.the Applicant. 

Babu Har Govind Das, for the Opposite 
Party. | 

. JUDGMENT.—This is an application for 
review of my decision of the 17th Decem- 
ber 19:7. The learned Counsel on the 
other side has taken a preliminary objec- 
tion that I cannot review this decision 
onder the provisions of sestions 120A and 
135 .of Act XXII of 1886. This objection 
cannot be supported, Section 120A gives 
power to the Board ‘of Revenue to review 
its orders. No Revenne Court could 
have a power of review under the 
Ast except what was given by the Ast. 
But the priosiple could not possibly apply 
to this Court. It has a power of review 
under the Code of Civil Procedure, which is 
not inconsistent with any of the provisions 
of Act XXII of 1886. I, therefore, proceed 
to hear the application. 

When this second appeal first came 
before me, I was under the impression 
that Part 3 of Local Act V of 1894 had 
some into operation in the Partabgarh Tahsil , 
on the 22nd January 1895. If such had 
been the case, the order of the Settlement 
Commissioner of the 24th Desember 1896 
would have undoubtedly covered the point 
before me, and [ should not have permitted 
any _re-arguing of the question. But it 
has since been brought to my notice that 
Part.3 of Local Act No, V-of 1894 did 
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not some into operation in the Partabgarh 
Tahsil till 1899. I was not in a position 
to know that fact-at the time, and was 
misled by the circumstance that it had 
oome into operation in a portion of the 
Partabgarh District and not in other por- 
tions, As it is now settled that Part 3 did 
not some into operation till 1899, I agree 
with the learned Counsel for the applicant 
that Mr. Hooper’s order can have no bear- 
ing on the question of rural] ‘Police rate, 
and in so far as a. rural Police rate is 
eoncerned, the matter must be decided 
irrespective of anything that Mr. Hooper 
decijied in his order. It is an admitted 
fact that the predesessor-in-interest of the 
respondents in_ the appeal did, as under- 
proprietor of the -village, undertake to pay 
the whole charges of supporting the village 
Chaukidar in 1874, and that from that year 
onwards he allowed the Chaukidar rent 
free land for his support until 1899, when 
Part 3 of Local Act V of 1864 came 
into operation. Lagal Ast V of 1894 laid 
down no slear provision as to -the person 
from whom such Police rates should be 


recoverable, but that omission is sured by. 


the repealing Act, Local Act If of i906, 
which laid down in section 14 that the 
rural Police rate should be recoverable, in 
whole or in part, by the landlord from an 
under-proprietor or permanent lessee, who 
was bound by law, deerae or aontrast to 
provide wholly or in part for the mairs 
tenance of rural Police. That Act has also 
been repealed. It has been replaeed by 
Local Act I of 1914, and in that Ast the 
same provision has been enacted in sestion 
8. We thus have it that the predecessor- 
in-interest of the respondents was liable to 
support the Chaukidar in full and that, 
when the Government tosk over the 
support of the Chaukidar recovering the 
expenses by a local cass, the liability - was 
transferred by Statute’~to the respondents 
and that no portion of that liability remains 
to the superior proprietor. In these cir- 
sumstances I rescind. my former order and 
decree the appeal, The respondents will pay 
their own costs and those of the appellant 
in all Courts, ` 


Application allowed, 
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PRIVY COUNCIL. 

AppeaL FROM tag Oaucorra Hica Cover. 
July 16, 1918. 
Present:—Lord Atkinson, Sir John Edge, 
Mr. Ameer Ali and Sir Walter 

. Phillimore, Bart, 
HARIHAR BANERJI ano OTHERS — 
APPELLANTS 
: VETSUS - 
RAMSASHI ROY AND oTHERs— 
RESPONDENTS. 


Transfer of Property Act (IV of 1882), s. 108— 
Landlord and tenant—Notice to quit—Requisites of 
walih notice-—Service on one of several joint tenants— 
Presumption —Delivery by post, effect of. 

The principles governing the sufficiency of notices 
to quit served by landlords upon their tenants are 
the same in India asin England. Such notices may 
be good and effective in law, even thongh not 
strictly accurate or consistent: the test of their 
sufficiency is not what they would mean toa stranger 
ignorant of allthe facts and circumstances touching 
the holding to which they purport to refer, but what 
they would mean to tenants presumably conversant 
with such facts and circumstances. Such notices 
are to be construed so as to effectuate the intention 
of the parties, “wt res magis valeat, quam pereat,” [p. 
242, col. 2.) 

Section 106 of the Transfer of Property Act. only 
requires that a notice to quit should be tendered- or 
delivered to the party intendédto be-bound by it, 
either personally or to one of his family or servants 
at his residence, or if such tender or delivery be 
not practicable, affixed to a cOnspicnons part of tke 
property. The personal tender or delivery may take 
place anywhere: tho vicarious tender or delivery 
must be made at the residence of the person intended 
to be bound. [p. 287, col 2.) . 

In the case of joint tenants service of a notice to 
qdit upon ono is prima facie evidence that it has 
reached the others. [p. 287, col. 2.] - 

There is a presumption that a notice to quit posted 
in a letter properly addressed to the person intended 
to be bound reaches that person. Such presumption 
applies with still greater force to letters which are 
registered, and is not rebutted but strengthened by 
the fact that a receipt for the letter is produced 
signed on behalf of the addressee by somebody 
else. [p. 288, col. 2; p. 289, col, 2.] 


Appeal from a decree of the Calentta 
‘High Court, dated the 16th April 1915, 
confirming that of the Subordinate Judge, 
Hooghly, dated the 19th May 1914, 
reversing a decree of the First Munsif, Howrah, 

FACTS of the case are sufficiently 
stated in their Lordships’ judgment and 
in that of the Caleutta High Court, and 
the only questions for decision in tbig 
appeal were (1) whether the plaintiff's 
notice to quit was sufficient; (2) whether 
it was duly served. The Munsif de. 
oided both these questions against plaint- 
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iff. He held that the notice was vague 
and ambiguous and that it required the 
defendants to vacate a portion only (6 
eottahs) of their lands, also that some of 
the defendants were not served with the 
notice. He dismissed the suit. The Subor- 
dinate Judge, on appeal, remanded the gase 
for trial on the merits. He held that the 
notice was served on all the defendants 
and that it was suffisient and was not 
vitiated by the fact that the area and 
boundaries of the land were misdesoribed. 


The remand order was upheld on appeal - 


by the Caleutta High Court (Fletcher and 
Teunon, JJ.), who delivered the following 
judgment :— 

FLETCHER, J.—This is-an appeal from a 
decision of the learned Officiating Subordinate 
Judge of Hooghly, dated the 19th May 1914, 
reversing the decision of the Munsif of 
the First Court at Hewrah. The suit was 
brought for ejectment. The property was 
held on an annual tenancy and the tenansy 
is said to have been determined by a 
notice to quit properly served npon the 
tenants. The Munsif dismissed the suit 
on the grounds, first of all, that the notice 
was insuficient and, secondly, that the 
notice had not been served on all the 
- defendants. The notice called upon the 
tenants to deliver up ` possession of a 
sertain holding which was held in the 
name of one Ramnidhi Manjhi at a rental 
of Rs. 25 per annum, Those are the words 
expressed in the notice itself and that is 
the description of the holding which the 
defendants were required to give up pos- 
session of. It is true that there was to 
the notice a schedule annexed in whieh 
the area of the land was inaccurately 
stated and apparently also one of the 
boundaries in that schedule was not given 
correctly. But the fact remains that the 
notice required the tenants:to deliver up 
this property originally held by Ramnidhi 
Manjhi and for which he was paying a 
rental of Rs. 25 per year. Nobody could 
doubt when he received a notice like that 
that what he was required to give up was 
not a portion of the holding but the whole 
holding for which Rs. 25 was payable. 
‘The errors in the schedule are, as the 
learned ‘Subordinate Judge observes, mere 
_inaccurasies which do not affeat the validity 
of the notice. That seems to me to dispose 
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of*the first point. 


The second point is about the service of 
the notice, The appellants, who are the 
principal defendants in the case, say that 
the notice was not duly served on them. 
As regards the defendants Nos. 1, 4 and 
9, they were admittedly served with the 
notice. The others were served, it is said, 
by registered letters.’ The posting of the 
registered letters is proved. The return 
through the Post Office and the receipts 
of the registered letters given to the post- 
man when he delivered the letters and 
received these receipts in the ‘ordinary 
course of his business have been given in 
proof. It is said, however, that aa strict 
proof hus not been given in the oase of 
the registered letters, that is, as the 
signatures of the addressees or their agents 
have not been strictly proved, the ordinary 
presumption that when a letter is posted 
in the ordinary course it reaches the 
addressee does not take effect. That seems 


to me a matter that does not require a 


Careful consideration. There is no reason 
to think that the registered letters were 
taken less care of than unregistered letters. 
The defendants did not dare to go into 
the witness-box to contradict the fact that 
they did reseive these notices through the 
Post Office. I shonid have thought that, 
on that ground alone, the learned Judge was 
entitled to come to the conclusion that these 
notices had been daly served upon the 
defendants. Further, the defendants Noe. 
6 and 7 have been fonnd as a fact to 
form members of the same joint family 
as the defendant No. 5. It is admitted 


that the defendant No. 5 was duly served, . 


and one of the resessary incidents of a 
joint Hindu family is that the family should 
be living together in commensality and it, 
therefore, follows that the defendant No. 
5, wken he received that notice on his 
own behalf and on behalf of his brothers, 
was either a member of the family or an 
authorised agent living at the same resi- 
dence as the defendants Nos. 6 and 7. 


There seems to be no doubt that these 
defendants had been duly served. 
The other point is about the receipt 


given by the Gomashta. The Post Office 
delivered this registered letter fo a person 
who, it- is said, was the Gomashta of the 


Pai 
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defendants Nos, 2 and 3. Itis said that 
the plaintiffs have not proved that the 
Gomashta was ax duly authorised agent. 
The defendants Nos. 2 and 3 sould have 
come forward ‘and given evidence before 
the learned Judze that this letter, although 
duly addressed and delivered at their residence, 
had been purloined by some unserupulons 
servant and had never, in fact, reached 
their hands. They did not, in fast,-do so. 


There cannot be the slightest doubt that 


the person who took in the registered letter 


was a person authorised to do so, and 
that that letter duly found its way into 
the hands of the defendants Nos. 2 and. 


3. I agree in the desision of the learced 
Subordinate Judge. The present appeal, 
therefore, fails and must be dismissed- with 
costs, two gold mohúrs. 

Teunon, J.— I agree. 

Defendants preferred this further appeal 
-to the Privy Counail. 

Mr. ~ DeGruyther, K..0. (with him Mr, 
Kenworthy Brown), for the Appellants.—The 
notice to guit was not a proper notice under 
seaticn 106 of the Transfer of Property Ast. 
Appellants held 22 bighas: the notice related 
only to 6 cottahs. It was not an inadver- 
tent misdescription or mistake: it was a 
There 
were several plots, and the notice related 
to one’ single plot in the possession of 
(those: this is clear from the boundaries 
given: the whole question is, what is Ram- 
nidhi’s holding. They do not want to admit 
that the whole 24 bighas is that holding 
so they slaim ‘the part hoping by that 
means to get possession of the whole. 
Further, the - notice was not duly served. 
The posting of registered letters is not 
a sufficient compliance with section 10€: 
the notice must be delivered personally oy 
to a member of the family or servant -at = 
party’s residence. 

Jogéndro Chunder Ghose v, Dwarka Nath 
Karmotar (1) and Subadint v. Durga Charan 
Law (2) whioh Jay down the sontrary are 
incorrect. 

Mr. Branson (with him Mr. Dube), for the 
Respondents. The High OCourt’s decision ig 
correct. The notice slearly referred to the 
whole of Ramnidhi Manjhi’s holding, As 


~ 


(1) 15 ©, 681; 7 Ind. Des. (N. s.) 1088, « 
(2) 28 C. 118; 40, W. N. 790, 
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to services the exprassion in section 106 ig 
“delivered”: posting of registered letters is 
a sufficient delivery within the meaning of 
the section. We rely on Papillon vy. Brunton 


Mr, DeGruyther, K. O., replied. 
JUDGMENT. 

LORD ATKINSON,— This is an appeal against 
a decree of the High Court of Judicature 
at Fort William, Bengal, dated the 16th 
April 1915, whioh dismissed an appeal 
from the Subordinate Court of Hooghly, 
dated the 19th May 1914, 

The action ont of which the appeal has 
arisen is one of ajestment brought, not by 
owners or oc3upiers of land against persons 
trespassing upon if, but by landlords of 
a particular piece of land against their 
former tenants of the same ~to recover 
possession thereof, on the ground that the 
tenansy of those tenants has basen deter. 
mined by an effective notices to quit duly 
served. 

Two sets of defendants have been named 
in the plaint, the first contiining the names 
of seven persons named Banerji, some of 
whom were, and still are, mambers cf a 
joint Hindu family; others were _ once 
such members and ‘have ceased to be so. 
For convenience these are styled the 
principal defendants, and are alleged by 
the plaintiffs to have been their tenants 
from year to year of the piese of land 
mentioned up to the service of the afore- 
said notice to quit. The sesond set of 
defendants consists of ‘three limited esm- 
papies—two milling companies, numbered 
8 and 9 respectively; Andrew Yale 
(Limited), timber merchants, the managing 
agents of the two frst-named companies, 
and numbered 10, and a firm named 
Amrita Lal Ghose and Sons, numbered 11. 


These latter defendants Nos. 8, 9, 10, 
and Ii are stated to be the sub- 
tenants of the principal defendants, 


and being in the possession of the above- 
mentioned piece of land are made pro 
forma defendants. In the third paragraph 
9€ the appellants’ case it is in effect 
stated that the only questions in the «case 
which have up to the present been desided 
are—first, the question whether, assuming 
“hat the principal’ defendants were the 


(3) (1869) 5 H. & N.518; 29 L. J. Hx. 265; 120 R. 
R, 704; 157 B. R. 1285, 


v 


~ 


280 


HARIHAR BANERJI V. RAMSASHI ROY. 


tenants of the plaintiffs of the aforesaid 
piece of land from year to year, the notise 
to quit alleged to have been served upon 
them was sufficient and proper in form; 
and, second, the question whether it had 
been duly, servéd. The Munsif in whose 
Court the suit was filed decided both 
these questions in favour of the defendants, 
and on this ground dismissed the suit. 
His desision was reversed upon appeal by 
the Subordinate Judge, and it was by him 
ordered that the case be sent back to the 
lower, d.e., the Munsif’s Court, with 8 
direction to remit the suit to its original 


number, and to proseed to try the issues 


raised in the suit other than issne No. 2, 
-and determine the suit after giving the 
parties due opportunity for adducing 
evidence. 

The principal defendants appealed from 
this -crder to the High Court of Judi- 
cature at Fort William in Bengal.: The 
appeal was dismissed with costs, this latter 
Court being, like the Subordinate Judge, 
of opinion that the notice to quit dated 
the 9 Assin, 1317, B. S, given by the 
plaintiffs had been duly served and was 
effective to determine the alleged tenancy 
from year to year of the principal defend- 
ants, 

On the lith Jàly, in the year 1906, 
the present plaintiff No. 1 addressed the 
present defendant No. 10 a letter in the 


words and figures following :— s 


$ ` Mesars. Andrew Yule and Co., 
“ Dear Sirs. 

“I am’ informed that since Ahe lat day 
of March last you are filling up and 
occupying our khas (Patit) vacant land and 
khal in Char Rambrishtopur, Howrah, 
described below. You have taken no 
permission from us. nor have you made 
any arrangement with us for it. Please 
take notice that the land is the absolute 
property of myself and ny so-sharers, and 
‘ therefore any improvements you may make 
to it will belong to us absolutely. 


Caleutta. 


Farther, you are liable to pay for your’ 


use and occupation of the land and for 
all damages that we may suffer thereby 
from. the lst March last, thatis, from the 
date from which you have been using and 
oceupying it. 

‘Therefore, on behalf of myself and my 
co sharers [ demand from you that you-do 
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within ten days of reseipt hereof make a 
settlement with us for the land, failing 
which we shall take such steps as the law 
provides. 

“Description of Land. 

“All that piece of (or) parcel of khas 
Patit land oonsisting of low land; kkal, eto. 
measuring about 10 coltahs axe butted and 
bounded as follows.” 

The boundaries are then given, but nothing 
turns upon them. 

This statement that Yule’s land is 10 
cottuhs in extent is of importance. On. 
the 23rd July in the same year plaintiff 
No. l in the present suit, as. executor of 
his father Rammoya Roy and Srimati 
Adhar Roy, widow and executrix of the same 
Rammoya Roy deceased, brought an action’ 
against the seven principal defendants in 
the preseut suit to recover a sum of 
“Rs. 3 14-10, arrears of rent due to ene deseared 
“ Rammoya Roy. 5 

In the second paragraph of tbe plaint 
in the former suit it is stated that the 
plaintiffs have been in possession of about 
6 cottahs of bastu land, mentioned in the 
schedule, situate in the said village of 
Char Ramkrishtopur, on payment of the 
prescribed annual rent of Rs. 25 thereof 
as Sarbararkars of an annual Gar Mourashi, - 
Thika tenant under the plaintiffs, Ry. 12-8-0. 
being annually paid by them separately by 
four instalments to the plaintiff, The state- 
ment that the rent,of Rs. 25 a year issued 
out of 6 cottahs of land is undoubtedly 
inconsistent with their claim in the present 
suit, in which they allege that it issues 
out of a holding about 2 bighas 24 cottahs 
in extent. It is not,.. however, more 
inconsistent with their present claim, tban ` 
is the defense put in by the defend. 
anis inconsistent with the admission 
they made before the Subordinate Jadge, 
to the effect that they were in possession. 
of a holding helonging to the plaintiffs 
formerly occupied as tenant by one Ramnidhi 
and that this rent of Rs. 25 
issaed out of the holding, whereas the 
defence is that the lands out of which thig 
rent of -Rs. 25 issued is 2 bighas 24 cottahs in 
extent purchased benami by their predecessors 
and belonging to them as longstanding moura- ` 
sha mokurari land. 

Again, on the 18th February 1908 
the present. appellant No. 1, executor 


~ 
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of his late father, and the latter’s widow, as 


his executrix, addressed to the same Andrew 


Yule and Co:— 

“Messrs. Andrew Yule and Co., 

. “Managing Agents, Fort William 
Mills Company (Limited). 

tt * 

Dear Sira. 

‘We nre informed that you have Alled 
up a khul situate in the land spssified 
below, and occupied the ‘said land also, 
which is our khas land, without our per- 
mission aud without entering into any 
settlement with us. This land adjoins on 
the, west a piece of land measuring 6 
cottaks, for which the name of Nidhiram 
Manjhi is‘recorded in our Serishta as a 
tenant-at-will, having no permanent 
rights. We alao beg to draw your atten- 
tion*to the letter written by one of ua on 
the llth July 1906, protesting against 
your filling up the said khal and ossupying 
the said land. 

“Under the circumstances, unless you 
deliver up possession of the said piece of 
land more particularly described below within 
one month [torn] date or take a settle- 
“ment from us on reasonable terms, we 
shall bs unde [torn] painful necessity of 
taking such steps as we may be advised 
for the resove [torn] of possession against 
you and such other person or persons 


Flour 


_ who may claim any right to interfere with our 
- rights and khas possession. 


“We further demand from you a sum of 
Rs. 920 (23 into 4 ¿nto 10) on account of the 
use and oscupation of the said land and 
filled up khal from the Ist March 1906 
to the 31st January 1908 and require you to 


_pay the same to us withina month of date. 


, “Description of the Land, 
“All that piece or pareelof khas vacant 


land consisting of low land, khal, eto, 
measuring, about 10. cottahs or more, 
situate in our Z%emindari of Char 


Ramkrishtopur, sub-district of Howrah and 
Thana Shibpur, and butted and bounded as 
follows.” R 

The boundaries are then set out. 

This letter, treating Yule and Co., as 
trespassers instead of sub tenants of the 
principal defendants, as they are treated 
in the present suit, may have, with the 
other inconsistensies already mentioned, 
induced, and their Lordships think most 
probably did induce, the principal defend- 
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ants to refuse to be content with the 
decision ofthe Subordinate Judge and H igh 
Court, and to prefer the present appeal 
to this Board on two points, one of 
which, the proper service of the notice, 
is technical and unmeritorious. It ig not 


‘pretended that the plaintiffs are estopped 


by these proceedings and documents. But 
the strangest argument that could well ba 
addressed to any legal tribunal has been 
founded upon them and pressed on 
behalf of the principal defendants, It ig 
this, that the plaintiffs deliberately and for 
some indirect object narrowed their notice 
to quit to what they knew was a small 
portion of the holding for whish their 
tenants paid them rent, in order that, 
having got possession of this portion, they 
might treat the companies occupying the 
remainder cf the holding as trespassers, 


‘If they knew the law, as they must be 


assumed to-do, they must have been well 
aware that a notice to quit calling upon 
the tenants of a holding ta quit @ portion 
of it is absolutely bad, and they must 
have known also that. this design conld 
not be accomplished unless the sjectment 
founded on the notices was so framed as 
to obtain secure possession of the portion 
mentioned in the notice and no more, 
and that the action sonld be at once 
defeated by the tenants by proof that the 
contents of their holding were more than . 
the part named. 

It is desirable, therefore, to refer to the 
pleadings to see how the respective parties 
framed their olaims and defenses, in order 
to discover whether the former were 
fashioned so as to carry ont the alleged 
knavish design. In paragraph 5 of the 
plaintiffs’ plaint the natura of the hold- 
ing of which they alaim to recover -posses- 
sion is described. Itis a Jumma of land 
bearing an annual rental of Rs. 25 in the 
name of Nidhiram alzas Ramnidhi Manjhi, 
recorded in the Serishta. of the plaintiffs, 


. for which the principal defendants paid the 


annual rent of Rs, 25 and of whisk they were 
in possession. So far the description of the 
holding is reasonably plain and clear, and if 
it stopped there it is difficult to suppose 
that any person of ordinary intelliganee 
reading it would not at once see it was the 
possession of that Jumma in its entirety — 
nothing more and nothing less—whigh 


a 
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was claimed Any difficulty which exists 
arises from the statement of the contents 
of this Jumma. The plaintiffs mention 6 
cottahs, but 
by mention of that area the plaintiffs 
mean to assert that this was in fact its 
area at the date of the filing: of the plaint 
or merely that it is its area as recorded 
in the plaintiffs’ Serishta. If the holding 
be one of char lands, it may well be that 
its area would be considerably augmented 
by accretion in the long course of sixty 
years during which it is alleged to have 
been in the tenancy of the defendants and 
their predecessors. 

The description, however; doses not stop 
there. In the same paragraph it is further 
“stated that in the suit already mentioned 
brought by plaintiffs Nos. 1 and 2 to recover 
arrears of rent, the principal defendants 
had stated that ‘the whole quantity of 2 
bighas 23 £ cottahs was comprised in the 
Jumma in respect of which the annual 
rent of Rs. 25 was paid. In the schedule 
these different estimates or descriptions of 
the contents of the Jumma are repeated, 
but whatever its actual contents it is stated 
to be the land-recorded in the plaintiffs’ 
Serishta inthe name of Ramnidhi Manjhi, 
subject to an annual payment of Rs. 25. 
In the sixth paragraph of the plaintit is 
averred that the formal defendants are in 
the possession of the said lands, that is, the 
landa comprised ‘in the Jumma, in the im- 
mediately preceding paragraph mentioned 
as monthly tenants under the prinsipal de- 
fendants. This paragraph refutes absolutely 
the suggestion that all the plaintiffs seek 
to recover is the 6 cotiahs of the Jumma 
in the occupation of Amrita Ghose and 
Sons. What is sought to be recovered is all 
the lands occupied by all the pro forma defend- 
ants,-and not merely the portion occupied 
by any one of them. The contents of the 
succeeding paragraph lead to the same 
conclusion. It appears to their Lordships that 
in the face of this. pleading it is perfectly 
plain that what the plaintiffs in this suit 
geek to recover is possession not of a Jamma 
6 cottahs in extent, nor yet a portion, 6 
cottahs in extent, of a larger Jumma, 
but the whole Jumma described as formere 
ly held by Ramnidhi Mavjhi, for which 
he and the prinsipal defendants after him 
paid an annagl_rent of Rs. 25 and whiss 

5 


INDIAN CASES. 


it is not quite clear whether- 


[1918 


* 


is in actual occupation of the formal defend- 
ants, 

' The written ‘statements fled by the prin- 
cipal and pro forma defendants suggest the 
same.conclusion. From paragraph 12 of the 
latter it appears that in the mouth of 
May 1900 the principal defendants ontered 
into an agreement with the pro forma de- 
fendants to grant to the latter a leasa of 
! 34 cottahs of low land forming part of 
ibe ‘land in suit.” The pirt sannot be 
equal to or greater than the whole; 182 cottahs 
cannot ba a portisn of 6 coftahs; and thus 
the lands in suit, in the opinion of the 
formal defendants, cannot be a mere part 
of the Jumma 6 acres in area. In this 
statement it is also averred that the defend- 
ant No. 8, the Monarch Flour Mills Company, 
on the faith of this promise of the lease 
immediately began to raise the level of the 
land demised to them and to raise buiid- 
ings upon itb, 


It is farther averred in the statement 
that the defendant No. 8 filled up at 
an expense of about Rs. 3,003 a kkal 


immediately north of the premises of 
defendant No 9, and that in May 1905, 
the principal defendants olaiming the 
landa so made by this filling up, the 
defendant No, 9 agreei with them to 
rent a piece of land 17 acres in extent 
situate east of the plot 134 acres in extent 
already mentioned; that the said defendant ~ 
No. 9, relying on these prom‘ses to grant 
a lease to them, erected buildings npon 
the said lands and paid rent to the principal 
defendants in respect of them; that the 
principal defendants evaded executing these 
leases though tendered to them for 
execution, and ultimately refused to exse- 
cute them; and that defendants Nos. 8 
and 9 were about to institute a suit 
against the principal defendants for specific 
performance of their agreement to grant the 
leases when the news of the institution of the 
present suit reached them. l | 

This written statement was filed on the 
22nd Dasember 1911, three days after the 
filing of the written statement of the principal 
defendants. OF course, these latter people 
are not bound by the averments contained 
in the written statement of their sub. 
tenants, 

The written statement of the formal 
defendants is that in their yiew, at all 
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events, the present suit is, not brought to 
recover merely pcssession of the 6 cottahs 
in the occupation of defendant No. 11, 
Ghose and Sons; bat is brought for the 
recovery of the possession of landa which 
they themselves have promised to lease, 
In paragraph, 9 of their statement it is 
averred that the land in suit is not the 6 
coltuhs held by Ghose and Sors, but 2 
bighas 2% cottahs held by them in one plot, 
not two plots. And they repeat ad naxseam 
in various forms the statement that the 
lands in enit are not confined to a Jumma 
of 6 cottahs bearing an annual rent of 
Rs. 25; that they never had possession of 
a Jote of 6 cottahs, nor ever paid rent 
in respect of such a jote; that the lands in 
suit are not confined in a Jote Jumma of 


6 cottahs at an annual rent of Rs. 25, 


alleged by the plaintiffs in their plaint to 
be recorded in the name of Ramnidhi 
Manjhi; and further that if there be any 
such jole of 6 cottahs rescrded in the 
plaintiffs’ Serishta, the principal-defendants 
never had any connestion with it or interest 
in if. 

In paragraph 12 of the written state- 
ment they repeated the assertion already men- 
tioned that the 2 bighas 23 cottahs for which 
they pay Rs. 25 is ancestral property 


acquired in the way already described, but 


not a particle of eviderce was given by 
the defendants at the hearing to sustain 
any one of the averments contained in this 
paragraph, Nor was any evidence whatever 
then given to sustain ike accusation 
that the plaintiffs harboured the stupid 
and fraudulent design attributed to them 
in framing their notice to .quit in its 
actual form. The form of their pleading repels 
the idea. This is a vital matter, because cf 
the principles upon which, according to 
the authorities, notices to quit contain- 
ing errors honestly but mistakenly or in- 
advertently made are to be oonstrued. 
These principles. would be entirely in- 
applicable to. inaccuracies deliberately in- 
serted for fraudulent purposes. The principles 
that the notice to quit should -be construed 
ut res magis taleat, quam pereat applicable 
in the “first class of cases sould not he 
applied to the second. There is no reason 


-why, if the plaintiffs before they served 
this notice to’ quit had obtained more full 


and accurate information as to the presiss 


. may still be good and 
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fasts touching this holding for whioh the 


principal defendants paid them this arpual 
rent of Rs. 25, they should not haye 
availed themselves of it and embodied it 
in their notice to quit, 

In their Lordships’ view there is. noth- 
ing whatever to show that the plaintiffs 
were actuated hy a desire to play any 
trick, or effect any fraudulent purpose in 
connection with this notice to quit or the 
ejectment suit consequent upon it, or to 
show they did not serve the notice and 
institute the suit in the honest desire 
to exercise legitimately the rights whieh 
the law conferred upon them in reference . 
to the possession and enjoyment of their 
ow property. 

If this “were a case arising in England 
the English authorities would, therefore, 
be applicable. It has not been suggested, and 
could not, their Lordships think, be suscessfu)- 


-ly contended, that the principles they lay down 


are not equally applicable to cases arising 
in India. They establish that notices to 
quit, though not strictly accurate or con- 
sistent in the statements embodied in them, 
effective ‘in law; 
that the test of their sufficiency is nct 
what they would mean to a stranger 
ignorant of all the facts and circumstances 
touching the holding to which they pur. 
port to refer, but what they wenld mean 
io tenants presumably conversant with 
all these facts and circumstances; and 
further, that they are to be construed, 
not with a desire to find faults in them 
which would render them defective but 
to be construed ut res magis valeat quam 
pereat, To take a few of these authori- 
ties out of many to illustrate these principles. 
’ In Doe d. Hunitingiower vw, Culliford (4) 
the defendant went into possession 
of a hcuse srd an acre of land in the 
parish of Hehesteron the 4th August 1821 
ag tenant to the plaintiff, On the 2&th 
September 1822 the plaintiff served upon 
the defendant a notice, dated the 27th 
September 1822, to quit this house and 
this land at Lady-Day next or at the end ‘of 
your onrrent year. lady-Day next wonld 
be the 25th March 1823 and the current 
year of the tenancy would be the 4th 
August 1823, but acting on the above- 


(4) (1824) 4 Dow). & By. (K. B.) 248, 
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mentioned principles it was held to be a 
good notice to quit on Lady-Day, 1623, 
i.e., the 25th March 1523. Abbott, C. J., in 
delivering judgment said :— 

“There is one rule of construction in 
eases of this nature which is no less 
sound than ancient, namely, to give such a 
sense to ambiguous words as will efectuate 
the intention of the parties. Applying that 
rule to this case, it appears to me the 
words ‘at the end of your current year’ 
may be understood to mean the end of 
the courrent year ending at the ensuing 
Lady-Day. The words, I think, are plain- 
ly applicable to the surrent year Lady- 
Day, 1823.” 

Bayley, J., said :— 

“We are to look at the silent of the 
landlord. When general language is used 
whioh is open to doubt, the rule is to 
make it sensible, not insanabile; The state 
of the defendant’s holding shows it to be 
olear that the landlord did not mean the 
year ending Michaelmas Day. He could 
not intend to give notice to quit in two 
days, because that would be no notice what- 
ever. By mentioning Lady-Day next it 
is clear he meant to give a sir! months’ 
notice, or such notice as the law requires. 
He intended to give an effective notice, 
and it is quite sufficient if the tenant 
understands what is meant.” 


In Doed. Williams v® Smith (5) the 
tenant, who held lands under a demise 
originally from May 1832 to the 2nd 


February 1833 and held certain buildings 
from May 1832 to May 1833, retained posses- 
sion after February and May 1833 with- 
out any express contract. On the 22nd 
OQatober 1533 the landlord- served a notice 
“to quit and deliver up possession of all 
the buildings and the land at the expira- 
tion of half a .year from the delivery of 
the notice “or such other time or times 
as your present year’s holding of or in 
the said premises or any part thereof 
respectively shall expire after the expira- 
tion of half a year from the delivery 
of this notice,” Lord Denman, O. J., in 
delivering judgment said:— 

“f think the notice was well enough. 
Tt is admitted that it would be good 


(5) (1880) 5 Ad. & BS 350;6 N. & M8292 H. & 
W. 176, 5 L, J. K. B. 216; 111 D. R, 1198; 44 R. R. 442. 
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from May 1834. Thə half year would expire 
in April 1834, It would, therefore, not bea 
good notice forthe 2nd February 1834 but 
I think that, although the word ‘present’ 
is used, the notice may be referred to 
2nd February 1835, whieh was after the 
expiration of the half year, and that there 
was no danger of the tenant being misled.” 

Littledale, J., concurred for the same 
reasons, saying: — 

“This is certainly a lame and inaccurate 
notice; but, such as it is, we must endeavour 
to give it a rational interpretation,” 
Patteson, J., said :— 

“It ig not required thata notice should 

worded with the accuracy of a plea. 
This is not drawn with strict precision, 
but I think it is sufficiently clear.” 

That case was followed'and approved of 
in Wride v. Dyer (6). 

The case of Doe v. Archer (7) is very 
applicable to the present case. -There a 
farm was leased for twenty-one years 
ata rént of £180 per annum, consisting, 
as described in the lease, of Town Barton 
and its several parcels described by name 
at a rent of £33, other closes named at 
£5 5s. and £11, and the 
Shippon Barton and several parcels des- 
scribed by name at £86, reserving to either, 
party power to determine the lease at the 
end of fourteen years on giving two years’ 
previous notice. it was held that a notice 
by the landlord to the tenant to “quit 
Town Barton, ete., agreeably to terms of 
the sovenant between us on the expiration 
of the fourteen years of your term” was 
soffisient. 

Lord Ellenborough in delivering judgment 
said:— ć ` 

“Thé landlord must have intended to 
give such a notice to. quit as the lease 
reserved to him the liberty of giving, and 
not a void notice to quit a part only, 
and so the notice in question must have been 


: understood by the tenant. - 


“The notice to quit Town Barton, where 
the mansion wis, meant the Town Barton 
cum sociis, especially with raference to the 
lease, which only gave him power to deter. 
mina the tenancy as to the whole of what was 
let together.” 


(6) (1900) 1 Q B.2*; 69 L. J. Q. B. 17; 8t L. T, 
453: 48 W. R. 78: 64 J. P. 118; 15 T. L R. 23. 
(7) (BLL) 14 East 243; 194 B. R. 595; 12 R. R. 509: 
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Le Blang, J., said:— 
“There bainz nə power under the lease 
to determine the tenansy as to part only, 
the notice to quit sould have no operation at 
all unless taken, as it must have been intended, 
to apply to-the-whole,” 
Bayley, J., said:— 


” 


“We are to construe a notice to quit 
in such a wayut res mcgis valeat, quam 
à 3 

pereat,” 


In order to judge of what the notice 
to-quit in this case convayed to those of 
the principal defendants upon whom it was 
served, it is necessary by examination of the 
~ evidence given atthe trial before the Munsif 
to ascertain what were the material facts 
-in reference to the connection of those de- 
fendants with the lands in suit. Three 
witnesses were examined on behalf of the 
plaintiffs, 
Chandra Chatterji and Hira Lal Kar. 
The second of these gave no material 
evidence_upon the point now under con- 
sideration. One witness, and only one, 
namely, Jyotish Chandra Banerji, was 
examined on behalf of the defendants. 
Ramsashi Roy proved amongst other things 
that the plaintiffs in the suit are 
the Maliks of two Towzi Nos. 3994 and 
8994A. acquired by purchase, of which 
the latter belonged to the witness and 
his mother, and the former belonged to 
Guru Das and his cousins; that the 
~ Banerjis were the tenants of the lands 
in suit; that he accepted rent from them; 
~ that Nidhiram * was the tenant; that 
somehow or other the Banerjis got the 
lands from Nidhiram; that they paid rent 
to the plaintiffs for it, and- their rents 
were accepted; that the Banerjis were not 
trespassers; that Nidhiram was treated in 
his witness’s Serishta as dead; that the land 
in the possession of the principal defend- 
ants was included within the boundaries 
given in the notice to quit; that the actual 
occupiers of the lands were Messrs, Andrew 
Yule and Co. and Amritsa Lal Ghose; and 
that he, the witness, only came to know in 
May or June 1900 that the Banerjis had 
under-tenants who paid them rent. 

In reply tothe Court he said the Baner- 
jis (defendants) are not trespassers; they 
are tenants in the sense that they pay him 
rent; that he accepts rent from tbem as 
‘Sarbararkars, meaning thereby that they 
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were occupying the place of tenants; that 
he has been accepting rent from them singe 
1900; he believed his uncie (the owner of 
Towzi No. 3994) also receives rent from them; 
that he did not know when they acquired 
their interest in the lands in suit: that be 
treated them as tenants to the extent of 
receiving rent from them as Sarbararkars, 
On being further cross-examined by Counsel 
he said that the quantity of land in the 
possession of defendant No, 11 was 6 cottahs ; 
that there are no pucca structures upon it; 
the quantity of land in the possession of de- 
fendants Nos, 8 to 10, he said, was 30 coftahs, 
the total quantity 2 bighas; that before 
1900 the lands were kal (a closed channel) 
and Patit; thatto the east of the 2 bighas 
odd there is no public pathway, but a pri- 
vate pathway,6 to 10 feet wide, used by 
Andrew Yule and Co. solely; that to the 
east of that pathway lie the lands of the 
Port Commissioners; that these latter lands 
formerly belonged to his, witness’s, pre- 
decessors, and were acquired by the Com- 
missioners; that he did not inelude in the 
plaint this eastern pathway within the dis- 
puted land. 

The witness Hira Lal Kar stated that he 
was Goniashta for all the plaintiffs. He 
proved that he received rent from the Baner- 
jis for the plaintiffs and gave receipts for it, 
eight of which were apparently produced, 
proved, and marked Hxhibit A and Exhibits 
B (1) to B (7). They have not been printed 
in the Appendix, as they ought to have been 
since they may desuribe the holding in 
respect of which the rent was paid and 
throw light upon the point in controversy. 

Well, in the fase of this evidence, it is 
not surprising that when the oase came 
before the Subordinate Judge it is stated 
in his judgment that it was admitted on 
both sides that the defendants’, 2. e., the 
Banerjis’, tenancy consisted of the holding 
of Rammdhi Manjhi. It is not suggested 
that the knowledge of this fast was re- 
cently acquired by the principal defendants 
and the suffisiency or insufficiency of the 
notice to quit must, therefore, be determined 
having regard to the fact that admittedly 
the principal defendants were, to their own 
knowledge, tenants of Ramnidhi Manjhi, 
The fact that in their written statement 
they don’t deny this fact, but studiously 
evade admitting it, while they have given 
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no evidence whatever to disprove it, all 
suggest that they were well aware who their 
predecessor in occupation was. And it, is 
almost impossikle to believe that the Counsel 
for the principal defendants would have 
omitted to confine his clients’ admission 
to their state of knowledge subsequent to 
the service of the, notice to quit if 
“he could have honestly and truthfully 
done so. 

Turning to the contents of the notice to 
quit, the material part of it is :— 

You are informed by this notice that 
Char Ramkrishtopur, Pergunnah Boro, 
recorded in Towzi Nos. 8994 and 3994A in 
the Collestorate of district Hooghly, within 
station Sibpur, is our Zemindari. The 
Bastu land, bounded as below, within the 
said - Char, is land, bearing a yearly Jumma 


of Rs. 25 standing in the name of 
the late Nidhi Ram alas Ram , Nidhi 
Manjhi. You have been in possession of 


the said land on payment of rent at the 
said rate and taking dakhilas inthe name of 
the said Nidhi Ram Manjhi as Thika tenants- 
at-will of the said one Jumma only under us. 
Now it being necessary for us to take khas 
possession of all the lands comprised in the 
said Jumma, you are informed by this notice 
that you should vasate that land, by remov- 
ing the huts, eto., that exist on the said land 
on or before the last day of the month of 
Chaitra of the current year 1317 B.S. We 
shall take khas*possession of all the lands 
comprised in the said Jumma on the expiry 
of the said fixed time. in case we do not 
' get khas possession of the said land on the 
expiry of the said time fixed, we shall take 
khas possession of that land by instituting a 
suit in proper Court against you, and you 
shall be liable for all damages. 
“The 9th Assin, 1317 B.S. 


ti~ 


SOHEDULE, N 

“1 (one) plot of bastu land, about 6 cottahs 

in area, situate in village Char Ram- 

krishtopur, within station Sibpur, Pergunnah 
. Boro (6 cottahs). 


“Boundaries, 
“North : Ramkrishtopur Ghat Road. 
“West: Jamai land of the late Thakur- 
das Banerji. i 
“South: Jamai land of the late Bhuban 
Mohan Banerji. 
“Hast : Land included in the said Towzi,” 
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The question is what must that notise 
have conveyed to an ordinary reader, much 
less to tenants who were aware, as the 
principal defendants have admitted, that they 
held Ramnidhi Manjhi’s holding, 

The notice begins by stating that the 
bastu lands, bounded as below within the 
Char of Ramkrishtopar, are lands bearing 
yearly Jumma of Rs, 25 standing in the 
name of Nidhi Ram elas Ram Nidhi 
Manjhi. ¿lt is then averred that the -princi- 
pal defendants, have been in possessidn of 
these lands on payment of rent at the afore- 
said rate, taking dakhiles in the name of the 
said Nidi Ram Manjhi, as Thika tenants-at- 
will, of “the said one Jumma only under the 
plaintiffs.’ It is then averred that it is 
necessary for the plaintiffs to take Akas 
possession of all the, lands comprised in the 
Jumma already mentioned. The principal 
defendants are then required to vacate that 
land, that is, all the land comprised in the 
aforesaid Jumma, before a day named, and 
they are informed that on the expiry of that ` 
time the plaintiffs will take possession of all 
the lands comprised in the eaforasaid Jumma., 
If the boundaries alone were added it could 
not, their Lordships think, be successfully 
contended that the meaning of this notice to 
any ordinary reader was not that possession 
of the. entire Jumma in the tenaney of the 
principal defendants, whish has stood in the 
name of Ram Nidhi Manjhi, and for which 
he and they paid a rent of Rs, 25 


per 
annum, should be delivered up to the 
-plaintiffa. To tenants who, like the prinai- 


pal defendants, wereadmittedly in possession 
of the entire Jumma and paid this rent, that 
mast havs been clear to demonstration, but 
it is contended that all this clearness ia 
obscured, and thia certainly rendered doubt- 
fal by the statement in the schedule that the? 
lands the possessions-of which are to be 
delivered up are one plot of bastu lands 6 
cottahs in extent. 

The principal defendants knew perfestly 
well that a plot of 6 cottahks in extent is only 
a small fraction, one sixth or one-seventh of 
They must 
presumably. have known the law that a 
notice requiring a tenant to quit only a 
small portion of the holding of which he 
was tenant was bad and ineffective ; but 
the presence of these.-words 6 cotiahs in the 
schedule, it was, in effect, contended, 
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reverses all the presumptions such as would 
apply in English cases and necessitates that 


the landlord should be presumed to have | 


intended to serve a notice bad and ineffestual 
to his own knowledge rather than a valid and 
effectual one, and that the notice itself should 
be construed ut res magis pereat quam valiat 
instead of the contrary. No argument haa 
been addressed to their Lordships and no 
authority produced to show that the princi- 
ples of the above recited English cases are 
inapplicable to Indian cases. From the very 
nature of a notice to quit, which is merely 
the formal expression of the landlord’s will 
that the tenancy of his tenant shall termi- 
nate, ib would prima facie appear that they 
are applicable. In addition it may well be 
that tke desaription of the lands of the 
Jumma as bastu lands may refer to their 
condition as originally held by Ramnidhi 
Manjhi, and not to their onditicn after the 
defendants Nos. 8 and 9 had, during the years 
subsequent to the year 1905, built pucca 
buildings upon them, and defendant No, 11 
had erected buts upon his 6 cottahe, 

In their Lordships’ view the erroneous 
statement of the contents of the Jumma does 
not predominate over the description given of 
-it in the earlier portion of the notice to 
quit. They have not the slightest doubt 
that the principal defendants were perfestly 
well aware that the notices required the 
defendants, as the plaintiffs desired and 
intended that it should, to quit and deliver 
up possession of the entire Jumma for which 
they for years paid the rent of Rs. 25. If 
anything additional were needed to convince 
one that this was so, it would ba theevidence 
of the only witness examined for the de- 
fendants. Hesays not a word about the 
principal defendants and their predecessor 
having from time immemorial had ancestral 
mokurart rights in the property containing 
2 bighas and 2% cottahs bearing an annual 
rental of Rs. 25, not a word to the effect 
that although he got, as he admits, the 
notice to guit he did not understand that it 
referred to the whole Jamma for which 
Nidhiram formerly and the principal defend- 
ants in succession to him paid this rent 
of “Rs. 25 per annum. Their Lord- 
ships are, therefore, clearly of opinion that 
the notice was a good notice to quit this 
last named Jumma in its entirety, whatever 
its aren may be. What its actual area is 


` possession of that araa can ‘be recovered 
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can ba determined at the trial, and the 
in 
these proceedings. 

Next and lastly as to the service of the 
notice to quit, Thea 106th section of the 
Transfer of Property Act, 1582, only re- 
quires that such a notice should be tendered 
or delivered to the party intended to be 
bound by it either personally or to one 
of his family or servants at his residence, 
or if such tender or delivery be not prasti- 
cablo, affixed to a conspicuous part of the 
proparty. The personal tender or delivery 
may take place anywhere; the vicarious 
tender or delivery must take place at the 
residence of the person intended to be bound 
by the notice. Well, in the case of joint 
tenants, each is intended to be bound, and 
it has long ago bsedq> decided that service 
of a notice to quit upon one joint tenant 
is prima facie evidence that it has reached 
the other joint tenants. [Doe d. Macartney 
v. Orick (8), Doe d. Bradford v. Watkins 
(9), Pollock v. Kelly (10).] 

It was proved and found that defendants 
Nos. 5,6 and 7 are members of a joint 
Hindu family, and that of these No. 5 was 
duly served with a duplisate of the notice 
to quit. The mode of service adopted 
was this: Hira Lal Kar, the Gomashta of 
all the plaintiffs, who knew all the defend- 
ants and their addresses, sent to each by 
registered letter addressed to them at these 
addresses duplicates of the notice to quit 
signed by all the plaintiffs. For these 
notices he received receipts on the registra- 
tion of them. And the peon of the Post 
Office, who, the defendants’ only witness 
admitted, knew all their houses, got from 
all of them receipts for the letters when 
delivered. These receipts were produced, 
one purporting to ba signed on behalf of 
Srimati Panchkawri Debi, the guardian 
ad litem of the minor defendant No. 7, 
by a person signing on behalf of the 
addressee with the initials F. C. B.; an- 
other addressed to Babu Nula Kumar 
Banerji, the minor, purporting to be signed 
in something’ the same way; a third ad- 
dressed to Babu Narinda Nath Banerji, 
defendant No. 6, purporting to be signed 

(8) (1805) 5 Esp. 196; 8 R. R. 848. 

(9) (1806) 7 Hast. 551; 108 E. R. 218; 8 Smith 617, 


8R. R 670, 
(10) 61. 0. L. B, 367. 
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for the addressee in , the same way; 4 


fourth addressed to Fakir Chandra Banerji, ` 


defendant No, 5, signed by the addressee ; 
a fifth addressed to Babu Haribar ~Baner- 
ji, defendant No. 1, signed by the ad- 
dressee; a sixth addressed to Babu Jyotish 
Chandra Banerji, defendant No. 4, examin- 
ed as a witness on behalf of bis co-defend- 
ants, signed by himself; a seventh ad- 
dressed to Babu Narayan Chandra Banerji, 
defendant No. 2, purporting to be signed 
on his behalf by Jogendra Nath Dey ; 
and- an eighth addressed to Babu Paran 
Chandra Banerji, defendant No. 3, pur- 
porting to be signed on the addressee’s 
behalf by the same person, Jogendra 
Nath Dey. The defendant No. 4 in his 
cross-examination stated he did not know 
a person named Jogéndra Nath Dey, but, 
strange’ to say, after the signatures of five 
of the prinsipal defendants, including 
Narayan Chandra Banerji, Para Chandra 
Banerji and Jyotish Chandra Bauerji, to 
their written statement filed in the suit 
of the plaintiffs to recover rent instituted 
in duly 1906, already referred to, appears 
the statement: ‘Satis‘ied from the statement 
of Jogendra Nath Dey.” Thatwas followed 
by something which is now illegible. It 
probably was the signature of some official 
before whom the defendants or their signa- 
tures to the written statement were identi- 
fied or verified. 

Hira Lal Kar stated that he left all 
the notices with Babu Prabodh,a man 30 
years of age, son of defendant No. 2, who 
lives in his father’s house. There would 
seem to be some error in the print of this 
witness’s evidence on this point, as the 
witness is represented as having said he 
gave all the notices, not one notice, to 
Babu Prabodh, The Sabordinate Judge 
found that -this was good service on 
Narayan, the defendant No, 2. The Munsif 
held there- was no proof of the service of 
the notice to quit on any of the defendants 
other than those numbered J, 4 and 5. He 
seemed to be of opinion that the registered 
letters must “be presumed to have been 
delivered to the person who signed on 
behalf of the addressee the reasipt of it, 
but not to the addressee himself in the 
first instance or at all, and that as there was 
no proof ‘thatthe persons other than the 
addressees who so signed were the duly au- 
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'thorised agents of the addrassees to receiv® 


these notices the proof of service was 
defestive. Service of a notice upon or de- 
livery to such an agent would be good service 
or delivery to the \prinsipal, though in fact 
the notice was destroyed by the agent and 
never was seen or heard of by the prinsipal, 
{ Tanham v. Nicholson (11) ]. but it is an entire 
mistake to suppose that the addressee must 
sign the receipt for a registered letter him- 
self, or that he cannot do so by the hand 
of another person, or that if another person 
doss sign it onthe addressee’s behalf the 
presumption is that it never was delivered 
to ths addressee himself mediately or im- 
mediately. For instance, if a servant in the 
addressee’s house saw a notice handed in by 
the postman carried to the addressas and 
handed to him, that servant could certify that 
it was delivered to hig master and could, if 
requested by the master, sign the receipt on 
the latter’s behalf, though he was not the 
agent of the master authorised to take 
delivery on his, the master’s, bebalf. 

The latest, clearest, and most conclusive 
authority upon the question of the sufficiency 
of the service or delivery of a notice to quit 
by post is probably the case of the Gresham ` 
House Estate Company v. Bassa Grande Gold 
Mining Company (12). There, the defendants, 
who were sued for rent, contended that they 
had, beforethe rent acerued due, terminated 
their tenancy bya notice to quit enclosed in 
a letter which they had put into the post 
correctly addressed to the plaintiffs, and 
which, if delivered in due course; would have 
been received in time to determine the - 
tenancy. The plaintiffs called evidence to 
show the letter had never been received. 
The learned Judge presiding at the trial 
directed the Jury that a notice to quit 
enslosed in a letter sant through the post 
was prima facie evidence that it had been 
received, and left. to the Jury the question 
whether it had, in fact, been reseived or 
not. Tha Jury found it had been received. 
On a motion for a new trial on the ground 
of misdirection, the Court, consisting of 
Cockburn, O. J., Blackburn, Mallor, and Han- 
nen, JJ., held that if a letter’ properly. 
dirested, containing a notice to quit, is 
proved to hava been put into the post 
offica, it is prasumed tnat the letter reashed 


11) (1872) 6 H. L. 561; Ir, R. 60, L. 188, 
12) (1870) W. N. 119. 
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its destination at the propor time according 
to the regular course of business of the 


“ post office, and was received by the person 


4 


g? 


. 
? 


- fails 


“to 


‘addressed to 


to whom.it was addressed. That prasump- 
tion would appear to their Lordships ~ to 
apply with’ still greater force to letters 
which the sender has taken the precaution 
register, and is not rebutted but 
strengthened by the fact that a receipt for the 
letter is produced signed on behalf of tha 
addressee by some person other than the 
addressee himself, | 

The only one of the defendants who 
appeared ag a witness admitted he had 
received through ths post offise the notice 
him. None of the other 
defendants. appeared as witnesses tó deny 
that: they had reseived: the notices properly 
addressed to them -and properly posted. 
In their Lordships’ view the evidences of 
. delivery of the notices to quit to all the 
prinsipal defendants was, under these circum- 
stances, adequately and sufficiently proved, 
and constituted good service of them within 
the , meaning of “section~106 ‘of “The 
Transfer of Property Act, 1832.” They 
are, therefore, of opinion that the appeal 
upon both the points raised for 
desision, and should be dismissed, and will 
humbly advise His Majesty accordingly. As 
they think that the ‘erroneous ‘mode in 
which the plaintiffs shaped -their claims in 
the years 1906, 1907 and 1908, in the 


letters and litigation already referred to, 


may have misled the defendants and 
brought about this appeal, they think the 
parties should be left to abide their own costs 
incurred in it. 

: Appeal dismissed. 


Solicitors for the Appellant.— Messrs. 
Rebder and Higgs. A 
Solicitors for the Respondents. —Messrs. 


Watkins and Hunter. 
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MADRAS HIGH COURT, 

Seconp Civic Arrau No. 845 or 1916, 
April 22, 1978. 
Present:—Mr. Justice Spencer and Mr. 
Justice Krishnan. 
BADAGALA JOGI NAIDU —PLAENTIFP 

o APPELLANT 
versus 
BENDALAM PAPIAH NAIDU AND OTHERS 


~ a Derenpants Nos. 2 to 4— RESPONDENTS, 


Hindu Law—Joint family—~Antecedent debt—Mort. 
gage of joint property by father—Subsequent mortgage 
in renewal of prior one-—Sons, liability of. 


A prior mortgage over joint family property 
created by a Hindu father cannot be treated as an 
antecedent debt for the purpose of binding his 
sons’ interest in co-parcenary property under a 
subsequent mortgage between the same parane; 
[p. 292, col. 1; p. 293, col. 2. | 

A debt contracted by the father on the secùrity 
of the joint family estate cannot ba treated as a 
debt of the father within the meaning of the 
doctrine as to antecedent debts. The “doctrine 
must be restricted to cases of antecedent debts 
borrowed onthe father’s sole responsibility with no 
obligation on the joint family or its properties. 
[p. 293, col. 2.] 

Sahu Ram Chandra v. Bhup Singh, 39 Ind. Cas. 
280; 33 M. L. J. 14; 39 A. 437; 21 O; W. N. 698; 1 P. 
L. W. 557r15 A. L. J. 437; 19 Bom. L. R. 493; 26 0. 
L. J. 1; (1917) M. W. N. 489; 22 M. L. T, 22; 6 L. W. 
213; 441. A. 126 (P.C.), followed. 


Vinjanampat: Peda Venkanna v. Vadlamannati 
Sreenivasa Deekshatulu, 43 Ind. Cas. 225; 88 M. L.J. 
519; 22 M. L., T. 334, 6 L. W, 649; (1918) M, W.N. 
55; 41 M, 186, considered. 


Second appeal against the desree of the 
Districé Court, Ganjam at Berhampore, in 
Appeal Suit No. 157of 1915, preferred against 
the decree of the Court of the Temporary 
Subordinate Judge, Ganjam at Berham. 
pore, in Original Suit No. 99 of 1911. 

“Messrs. P. Somasundaramand V. Subramanya 
Fantulu, for the Appellant. 

Mr, V. Ramesam, for the Respondents, 

This second appeal coming on for hearing 
on the 26th of September 1917, the Court 
delivered the following 

JUDGMENT,—Ii is not improbable that 
the plaintiff’s omission to ask questions of 
his witnesses to prove that the signatures 
of the persons exesuting Exhibit B were in 
the handwriting of those persons and his 
omission to prove the handwriting of the 
executants and attestors of Exhibit C. were 
due to oversight. The District Judye 
appears. to have granted the plaintiff’s 
application to examine further witnesses, 
when.it was made, and his judgment does 


' identifies his 


” 
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not contain anything to show that it was 
subsequently refused at the time of hearing 
the appeal. 

We must call for findings on the ques- 
tions: — 

(1) Whether the mortgage deeds, Exhibits 
B and O, are genuine ? and 

(2) Whether Exhibit A is wholly or 
partially binding on 2nd defendant? 

It would be binding on him if the money 
was borrowed by the father for the neces- 


, Sary purposes oftbe family or if the mort- 


gages were executed by the father to dis- 
charge an antecedent debt [ Sahu Ram Ohandra 
v. Bhup Singh (1)]. The onus of proving 
the whole of this issue will lie on the 


` plaintiff, as the 2nd defendant was not a 


party to these documents 

Fresh evidence may be admitted. The 
finding will be submitted in two months, and 
ten days will be allowed for filing objections, 

In compliance with the order contained 
in the above judgment the District Judge 
of. Ganjam at” Berhampore submitted the 
following 





FINDINGS. 

The suit has been remanded for findings 
on tke following issues: — 

(1) Whether the morfgage deeds, Exhibits 
B and OC, are genuine P 

(2) Whether Exhibit A is wholly or par- 
tially binding on 2nd defendant, 

2. Both parties have examired witnesses 
at the remand hearing. Plaintiff now says 
that be saw the mortgagors sign Exhibit 
B and that he oan. identify their signa- 


tures on Exhibit C, P. W. No. 3is the son 


of the man who wrote Hxhibits A;B, C 
and he -identifies his fatber’s writing and 
signature. P, W.No,5 is the son of Enni 
Appanna,~ whose name appeara among the 
witnesses who attested Exhibit B, and he 
father’s signature and. says 
that he was present himself and saw Ex- 
hibit B executed though he did not attest 
it, P. W. No. 2 is a retired postman who 
attested Exhibit C and says thathe saw 
the mortgagors sign, and P. W. No. 4 who 


is related. to all the defendants says, that. 


the” signatures of ‘the mortgagors on Ex- 


(1) 89 Ind. Cas. 280; 33 M. L.J. 14; 89 A. 437; 21 
C. W. N. 698; 1 P. È. W. 557; 15 A. L. J43; 19 


Band C. The first argument is 


hibits B and Č are genuine, - “The only evi- 
denge on the- other side is that of 2nd 
defendant, who says -that the signatures of 
the mortgagors on Exhibits B and C are not 
genuine, 

The evidence now on record is certainly 
sufficient to prove Hxhibits B and O, if it | 
be true and the question is whether it 
should be believed. There is little or no- 
thing.to be said against plaintiff's witnesses, 
but it has been argued— a 

(1) that the circumstances show that 
the deeds were forged to create a title 
for defendants Nos 3 and 4 to the mortgaged 
properties; 

(2) that the endorsement of discharge 
on Exhibit C was found by my predecassor to 
be a forgery;. 

(3) that the snortgagees under Exhibit C 
were. not examined; and 

(4) that 3rd defendant was not examined 
to-prove that he had exeanted Exhibits 
based 
partly on the evidence of D, Ws. Noa..2 to 4, 
who were examined to prove that the 
mortgaged property belonged to defendants 
Nos. 1 and 2 and that plaintiff managed their 
property for a number of years because 
Ist defendant was incompetent, and partly 
on recitals . in Exhibits A, Band C about 
the property. The defence -witnesses are 
clearly interested, and I cannot see that 
the recitals in the mortgage-deeds afford 
any foundation for defendants’ 
there has been a long series of forgeries. 
In Exhibits B and O the recital is that 
the property had been in the possession 
of an aunt of the fathers of defendants 
Nos. 1 and 3 and that she had given it to 
Ist defendant’s father, or (as in Exhibit C) 
that it had devolved on him by means 
of adoption, and the recitals would surely 
have been very different if these deeds 
had. been forged with the object of creating 
a title for the father of 3rd defendant, 
Besides this there is the all-important fact . 
that Ist defendant, who was alive at the 
time of the original trial, was not put 
into the witness box to deny his signatures 
on Exhibits A and B. Second. defendant 
stated at one time before the Subordinate 
Judge that Ist defendant did manage 
their property. The plea of his incom. 


Bom. L. R. 498; 26 O. L. J. 1; (1917. M. W.N. 439; /petensy was not supported by any independ. 


22M: L. T, 22; 86 L. W, 213; 44 1. A. 126 (P. 0.), 


ent evidence, and even the witnesses who 
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were examined did not speak of him as 
an idiot. 

No proof has been offered of the en- 
dorsement on Hxhibit C, but the omission 
of this endorsement in the public copy 
given on 25th May 1915 is not conclusive 
proof ‘that this endorsement is a forgery. 
it is insignifisant in appearance and posi- 
tion, and if has been omitted in the trans: 
“lation appearing in the printed book. In any 
case I think there is clear proof that Exhibit R 
is genuine and Exhibit B recites a debt due to 
the mortgagee of Exhibit O. I am inclined to 
think that ExhibitC is genuinetoo.. Two 
ciroumstanees on which my predecessor laid 
some stress, ez, that plaintiff did not 
retain the paddus and that ho record was 
made of payments said to have been made 
under Hixhibit A, may be explained ‘by 
_ the’ close selationahic between the parties, 
and [ have taken these ciraumstanses into 
consideration in forming’ an opinion about 
Exhibits Band ©. My finding on issue No, 1 
is. that Exhibits B and C are genuine. 

2. The second’ issue is “whether Exhibit 
A is wholly or partially binding on 2nd 
defendant?” and „ib is stated in the refer- 
ring order that “it would be binding on 
him ¿if -the money was borrowed by the 
father for necessary purposes of the family 
or if the mortgages were executed by the 
father to discharge an 
[Saha Ram Ohandra v. Bhup Singh (1)1.” In 
the sase- quoted, the words “antesedent 
debt?” have been defined as meaning “an 
obligatiof, not only antecedently incurred, 
but incurred wholly apart -from the owner- 
ship of the joint estata or the security 
afforded, or supposed to be available by 
sach.estate’, and in another passage their 
Lordships speak of the father’s power’ to’ 
bind his son as being ‘confined to oases 
å “where the father’s debts have been incurred 
“irrespestive of the credit obtainable from 
immoveable assets which do not personally 
belong to him,’but are joint family pro- 
perty.” 
was made up of Rs. 2,000 required todis- 
oharge Hxhibit B, and of Rs. 1,000 said 
to have been borrowed from time to’time. 
- Money was borrowed under Exhibit B to 
discharge Exhibit O, a mortgage deed held 
by a third party, aad Exhibit C is said 
- to -have been executed in discharge of yet 
another mortgage deed Exhibit F. Inall 


< original consideration. 


antecedent debt’ 


The consideration for Exhibit A. 


these cases money was borrowed on the 
security of the family property, and if this 
is one of the tests to be applied in desid- 
ing whether a debt is an antesedent debt 
or not, the Rs, 2,000 sesured by Exhibit 
A must be held not to be an antecedent 
debt. It has been argued thata different 
interpretation has been put on this, case 
by the Madras High Court, or rather 
that the Madras High Court has held in 
Vinjanampatt Peda Venkanna vy. Vadlamannait 
Sreenivasa Deekshatulu (2) that this ruling 
cannot be held to apply in Madras, but 
the question decided in Vinjanampatt Peda 
Venkanna v. Vadlamannati SreentvasaDeek- 
shatulu (2) was rather different and did 
not depend on the meaning of the words 
“antecedent debt.” I think I am bound 
to follow the Privy Council case, and as 
there is no proof of nesessity apart from 
the fact that there was a prior debt due 
to plaintiff himself, and as plaintiff, being 
a near relation, should be in a position to 
prove necessity, if any existed, I find that 
Exhibit A is not binding on 2nd defend- 
ant to the extent of Rs. 2,000 of the 
The balance, accord. 
ing to the terms of Exhibit A, was bor- 
rowed at various times for household 
expenses and to pay.Government assessment, 
but there is no evidences that money was 
really required for these purposes, and 
according to defendants’ evidence, which 
has not been contradicted in this respect, 
the family lands -yielded an ample in- 
dome. P., W-No. 2 said that he saw money 
paid on two occasions, and there is no 
other evidence to show when this Rs. 1,000 
were advanced, bnt even if it be assumed 
that the money was advanced before the 
mortgage deed was executed, I doubt whe. 
ther the debt can be treated as an 
antecedent debt coming: within the terms 
of the very restricted definition given by 
the Privy Counsil, If money is borrowed 
ostensibly for household expenses and to 
pay Government assessment, the debt can 
hardly be said to have been incurred 
wholly apart from the ownership of the joint 
estate. 

My finding on issue No. 2 isthat Exhibit 
A is not pinding om 2nd defendant. 


(2) 43 Ind. Cas. 225; 33 M. L.J, 519;22 M. L. T, 
834;°6 L. W. 649; (1918) A. W, N. 55; 41 M. 136, 
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This second appeal coming on for final 
hearing onthe 17th April1918, after the 
‘return of the findings of the lower Appel- 
‘late Court upon the issue referred by 
this Court for trial and having stood over 
‘for consideration till this day, the Court 
delivered the following 

JUDGMENT. 

_ Spencer, J.—We must accept the learned 
‘District Judge’s findings of faots, (1) that 
.Exhibits B and C are genuine; (2) that 
‘family necessity bas not been proved for 
the debts secured by Exhibit A, apart 
‘from the fact that there was a prior 
debt due to the plaintiff secured by- the 
previous ‘instruments (Exhibits B and C) 
executed by , the lst defendant and 2rd 
‘defendant and their fathers which mortgaged 
the family property. 

On the question of law, which is whether 
a prior mortgage over joint family pro- 
‘perty created by a father can be treated 
‘as an antecedent debt for the purpose of 
‘binding bis song. interest in co-parcenary 
property in a subsequent mortgage between 
‘the same parties, I think we are bound 
‘to give the fullest effect to the words 
‘of Lord Shaw in Sahu Ram Chandra v. 
Bhup Singh (1). If the arguments advanced 
before their Lordshipsare read with what 
‘preceded and followed’ this expression of 
the Judicial Committee’s opinion, 
cannot be any doubt | as to ‘what was 
‘meant by the words ‘an obligation not 
‘only antecedently incurred but incurred 
wholly apart from the ownership of the 
joint estate or the security afforded or 
supposed to bè available by such joint 
estate.” 

If the law were different from what it 
js here pronounced to be, it would be open 
to a father to sreate a mortgage over ths 
joint estate of himself and his sous one 
day and the next day toexesute a second 
` mortgage over the same property citing 
the first mortgage as an antecedent debt to 
‘make thé. transaction binding on the sons’ 
interest. The effect would be to give the 
sanction of: law to the very evil which the 
Privy Council’ sesek to avoid when they 
speak of the undue and improper ezten. 
ion of this exception in respect of antecedent 
debts to the manager’s power of mortgage, 

`The effect of the decision in Sahu Ham 
| Ohandra v. Bhup Singh (1) has been con- 


‘authorities on this topic. 


there ` 


sidered in a recent decisionof this High Court 
in Vinjanampat: Peda Venkanna v, Vadlaman- 
natt Sreenivasa Deekshatulu (2), 

The question that arose in that case was 
whether a creditor could proceed against 
the son’s share during his father’s lifetime to 
recover adebt upona promissory note execnt- 


ed by the father after partition in renewal of - 


a note executed before partition. It was 
held that the Privy Council decision waa not 
intended to overrule the whole surrent of 
The learned Chief 
Justice observed that the latest Privy Counsil 
decision did not questicn a-oreditor’s right to 
bring the son’s interest to sale for an ante- 
cedent debt. The new definition of what is 
an antecedent debt was not discussed in his 
judgment or in that of Kumarasami Sastri, 
J., who sat with him. There was nothing said, 
nor could there be, to diminish the autho- 
rity of this pronouncement by the Privy 
Council, and even if anything in earlier 
judgments of that tribunal oan be sited 
as being difficult to reconcile with this 
we sbould have to follow the more 
recent, 

I consider that the appeal must>be allowed 
to the extent of giving the plaintiff a dearee 
in the usual mortgage form, including costs 
of this suit throughout, against the.share of 
the deceased Ist defendant in the hands of 


his son the 2nd defendant, allowing 6 months 


for payment and that as regards the 2nd 
defendant’s share the-appeal must be dis- 


missed with costs and a decree will be . 


made sccordingly. = 
Krisanan, J.—The learned District Judge 
has now found on the Ist issue that the prior 
mortgage deeds—Exhibits B and C—are 
genuine and on the 2nd issue that Exhibit A 
is not binding at allon the ‘2nd defendant. 
The finding on the -ist issue is not -objected 


to and must be accepted. The appellant has, 


however, contested the finding on the 2nd issue” 
before us and we must consider it. 
The 2nd defendant is not a party to 


-Exhibit A; his share in the joint- property 


mortgaged is sought to ba made liable on 
the ground that his father exeented Jik. 
hibit A, and that the consideration for 
it is binding onhim. The consideration 
for Exhibit A as recited in if sonsists of 
two parts, viz., Rs. 1,090- said to hava 
been: borrowed by the father at various 
times to pay household expenses and the 


kan) 
` 


Ld 
Cad 


A 
Vol. XLVIII] 


INDIAN OASES. 


293 


BADAGALA JOGI NAIDU YV, BENDALAM PAPIAH NAIDU, 


Government assessment on the joint estate 
and Rs. 2,000 to pay off’ the prior mort- 
gage on the same property under Exhibit 
B. It is now found that there “was no 
necessity to borrow either of the sums. 


Exhibit B was executed for paying off the- 


mortgage under Exhibit C and that again 
to pay off the mortgage under Exhibit F. 
No evidence was given to show that there 
was any necessity to borrow under Br- 
hibit F; and, therefore, Exhibit A also is 
not shown to be justified by necessity. 
This finding that Kxhibit A was not 
proved to have been executed for any 
necessary purposes of the joint family 
was not seriously contested before us. Thea 
appellant has based his claim to make 
Exhibit A binding on the 2nd defendant 
on the ground that it was _exeented by 
his father for ‘antecedent debts.’- That a 
mortgage interest can be created on joint 
property by the father alone, so as to 
bind the son, to pay of his antecedent 
debts is not disputed. But the question 
is, whether the consideration for which 
Exhibit A was executed can be held to 

ə ‘antecedent debts’, As regards the 
o. 1,0930 it is not sclear whether there 
was a debt at all before Exhibit A, and 
whether the moneys were not paid as 
consideration for the mortgage itself; the 
alleged paddus were not produced at all. 
We must take it that plaintiff. has not 
established the existence of any debts for 
Rs. 1,000 antecedent in time to and dissociat- 
ed in faot from the mortgage sued on, and, 


therefore, as laid down by the Privy 
Counsil in Sahu Ram Ohandra v. Bhup 
Singh (1) hia claim to enforce Exhibit 


A on that ground against the son to the 
extent of Ks. 1,000 fails. The -question, 
whether the previous mortgages should 
not be treated as antecedent debts is a 
more difficult one. As stated already, 
Exhibit A was partly to pay off Exhibit 
B, and that again to pay off Exhibit © 
which was to pay off Exhibit F. They 
are all mortgages on the same joint 
family property; Exhibits A and B were 
in fayour of plaintiff; but Exhibits C and 
F were in favour of third parties. If 
any of these deeds created a valid charge on the 
son’s share as having been executed for 
an antecedent debt itself, the enbsequent 
opes no doybt- will also be binding to the 


extent that they were executed for paying 
off such a valid charge. It is not shown 
that there was any antecedent debt to pay 
off which Exhibit F was executed; but the 
argument has been that each prior mortgage 
was an antecedent debt for the one: 
next in time. This argument must fail 
under the recent ruling of the. Privy Conunail 
in Saku Ram Ohandra v, Bhup Singh (1).. 
Their Lordships make it clear that a debt. 
borrowed by the father on the security of 
the joint family estate sannot be treated: 
as adebt of thefather within the meaning 
of the doctrine in question. They say: ‘In 
their Lordships’ opinion these expressions, 
which have been the subjest of so much. 
difference sof legal opinion,- do not give 
any countenance to the idea that the 
„joint family estate can be effectively sold, 
or charged in such a manner as to bind 
the issue of the father, exsept where the 
sale or charge has been made..,to discharge 
an obligation not only antecedently incurred, 
but incurred wholly apart from the ownership. 
of the joint estate or the security afforded or 
supposed to be available by such joint estate. 
The exception being allowed asin the state 
of authorities it must be, it appears to 
their Lordships to apply, and to apply 
only, to the sase where the father’s debts 
have: been insurred irrespective of the 
credit obtainable from immoveable assets 


which do not personally belong to him, 
hut are joint family property.” Their 
Lordships observed in an earlier part of 


their judgment, “this (that -is, the doo- 
trine of the validity of mortgages or 
sales by the father for antecedent debts 
against his sons) beingan exception from a 
generaland sound principle, their Lordships 
are of opinion that the exception should not 
be extended and should be very carefully 
guarded.” There cannot be any ‘doubton 
their language that they meant to restrict 
the doctrine to cases of antecedent debts 
borrowed on the father’s sole respon- 
sibility with no obligation on the joint family 
or on its properties. We are bound to follow 
this expression of opinion which is quite 
clear, as pointed out by Mr. Ramesam, 
and we cannot consider any arguments 
about its correctness. 

The lower Court’s finding that Exhibit A 
is not binding on the 2nd defendant’s share 
of the property must, therefore, be accepted, 
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- The lst defendant, the fatber, being 
himself the executant of Exhibit A, the 
liability of his half- share in the plaint 
property is not disputed. His death after 


the decree in the District Court cannot 
in any way affect the liability. Recitals 
in Exhibit A are good evidence against 


its executant and as there ig no proof 
that ‘such recitals are false, the claim 


‘must be taken to be proved against tha 


father. There must be a mortgage decree 
as prayed for, with the variation that only 
half the plaint property will be made 
liable. 

. I agree to the order proposed by my 
learned brother. 

/ Appeal allawed. 
M, C. P. 


- NAGPUR JUDICIAL COMMISSIONER’ S 


COURT. 

Civiu Revision No. 69 or 1916, 
September 28, 1916. 
Present.—Mr. Mittra, Offg. A. J. C. 
Tas AGENT, G. I, P. RAILWAY, 
BOMBAY, AND tHe AGENT, B. I. 
RAILWAY, CALCUTTA— 
DEFENDANTS—~APPLICANTS 

VETSUB | 


- KARAYLAL AND ANOTHER— PLAINTIFFS 


— NON- APPLICANTS. 

. Railways Act (IX of 1890), ss. 76, E0— Suit against 
Railway Company for compensation for loss of goods— 
Burden of proof—Goods carried over two Railways 
Decree against both, legality of. 

Under section 76 of the Railways Acta plaintiff 
suing a Railway Company for compensation for 
loss of goods has ordinarily only to prove the loss. 
Therenpon itis for the Railway Company to show 
that the loss occurred under circumstances which 
exempt n bailee from responsibility for the loss, or 
ib may rely upon a special contract exempting it 
from liability. [p. 295, col. 1. ] 

Where, however, a risk-note exempts the Railway 
Company from all liability except in certain specified 
circumstances, the plaintiff can only succeed if he 
establishes that his case comes within those 
exceptions. [p. 295, col. 1.] 

Under section 80 of the Railways Act a decree can 
be passed against a Railway Company to whom the 
goods were not entrusted for carriage, only if it is 
proved that the loss occurred while the goods were 
in the custody of that Company. Inno case cana 
decree be passed against both the Oompanies under 
that section, [p. 296, col, 2.] 
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Application for revision of the decree of the 
Judge, Small Cause Court, Saugor, dated the 
15th December 1915. 

Mr. P. Lobo, for the Applicants. 

Mr. G.I. Subhedar, for the Non- Appli- 
cants, . 

ORDER.—This is an application for revision 
under section 25 of the Provincial Small Causes 
Courts Act. The plaintiffs who are partners 
sued the two defendant Railway Companies 
for compensation for the loss of 9 tins of 
Ghee consigned from Saugor for delivery at 
Calcutta. The defendants rely upon arisk- 
note in Form H approved by the Governor- 
General in Council under section 72 (2) (b) 
cf the Indian Railways Act, and signed by 
one of the plaintiffs on behalf of the firm, 
No evidence has been given as to how the loss 
occurred, The lower Court has decreed the 
plaintiffs’ claim against both the Companies. 


The risk-note recites that in son» 
sideration of special reduced rates, 
the plaintiffs agree and undertake to 


hold the G.I. P. Railway Administration and 
all other Railway Administrations, working 
in connection therewith, harmless and free 
from all the reeponsibility for ary logs, des- 
truction, or deterioration of or damage to all 
or any of such consignments from any cause 
whatever, except for the loss of a complete 
consignment or of cne or more complete 
packages forming part ofa consignment due 
either to the wilful neglect of the 
Railway Admiristraticn or to theft by or tothe 


' wilful neglect of its servants: provided the 


term wilful neglect be not held to include 
fire, robbery from a running train or any 
unforeseen event or accident, The lower 
Court has found that the loss was due to 
pilfering on the part of the Railway servants, 
There is notan iota of evidence, direct or 
indirest, to justify such a finding. This is a 
pure conjecture onthe part of the Small 
Canse Court, and must be ignored. The case 
must be desided upon a sonsideration of the 
burden of proof upon the -pleadings. The 
plaintiffs rely on section 76 of tha Railway 
Ast, which runs as follows :—- 

“In any suit against a Railway Adminis- 
tration for compensation for loss, destruction 
or deterioration of animals or goods delivered 
toa Railway Administration for carriage by 
Railway, it shall not be necessary for the 
plaintiffs to prove how the loss, destruction or 
deterioration was caused.” The section is very 
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general in terms. But I think that ordinari- 
ly the plaintiffs have only to prove the loss. 
Thereupon it is for the Railway Company 
to show that the loss occurred under 
circumstances ,which exempt a bailee from 
responsibility for the loss, or the Railway 
Company may rely upon a spesial contract 
exempting them from liability, In the 
present oase, the defendants have not attempt- 
ed to explain how the loss ‘osourred. Bat 
they have relied upon the risk note, the 
terms of which have been. already given 
above. Now the risk-note exempts the 
defendants from allliability except in certain 
specified circumstances. - The plaintiffs scan, 
in my opinion, only succeed, if they establish 
that their case somes within those 
exceptions. This view is in ascordanse 
with the judgment of the Caleutta High 
Court in Sheo Barat Ram y. Bengal and North- 
‘Western, Railway Company (1). Fletcher, J., in 
Hast Indian Railway Company. v; Nilkanta 
Roy (2) expresses a similar opinion, though 
the case was actually decided ona different 
ground. Under section 7 ofthe Railway and 


- Canal Traffic Act, 1854, every Railway and 


Canal Company shall be liable for the loss 
of or injury to animals or to goods occasioned 
by the neglect or default of sush Company, or 
its servants, rotwithstanding any notice, con- 
dition or declaration made and given by such 
Company contrary thereto. Erle, C. J., in 
Harrison v, London, Brighton and South Coast 
Railway Compary (3) speaking of this 
section, says: -It crea‘esa liability for loss of, 
or.injury to,a thing, not howsoever caused, 
but occasioned by the negleat or default of 
the Company, the contest being whether a 
Company could exempt themselvyas from 
liability for misconduct. Under this son 
struction the Statute .would only come into 
operation where, in an action for the loss. of 
or-‘injury to a thing carried, the defence 
should be a oondition exempting from 
liability. Thenif the plaintiff showéd that 


the loss of or injury to the thing was’ 


occasioned by the neglect or default of the 
defendant, the condition would be void.” 

That is no doubt an interpretation of an 
English Statate, and here we are concerned 

(1) 15 Ind. Cas. 56: 16 C. W. N. 766. 

(2) 22 Ind. Cas. 679; 41 C. 576; 19 O. W, N. 95: 19 
C. L Jd, 142. 

(3) (1862) 127 R. R 322 at 324, 2 B. & S. 152; 81 
L. J.G. B. 113; 8 Jur. (w.! 8.) 740; 6 LGT. (N. 3 ) 468; 
121 W.R. 1029, p 
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‚with the form of contract sanctioned by 
the Governor-General in’ Counsil in pursu- 
ance of a Statute. It seems to me that it 
was for the plaintiffs to prove that the loss 
occurred under sirecumstances which would 
make the defendants liable under the special 
eontraat, : 

The lower Court in passing a joint decree 
against both the Railway Companies has 
misunderstood the provisions of section 80 
of the Indian Railways Act. That section 
authorises the plaintiffs to sue the G.I. P. 
Railway Company as the Company to whom 
the goods were delivered, but as there is no 
proof that the loss occurred whilst’ the 
goods were in the custody of the East Indian 
Railway Company, no decree could be passed 
against that Company. Inno gase can a 
decree be passed against both the Companies, 
The desree of the lower Court is set 
aside and the sait is dismissed with costs, 


Application allowed, 


CALCUTTA HIGH COURT. 
AppRAL FROM ORIGINAL Decrees No, 225 
or 1916. 

- July 12, 1918. 

Present:—Mr. Justice N. R. COhatterjea 
and Mr, Justice Smither. 
SANKAR NATH MUKHERJI~Pentioxer 

— APPELLANT 
VErSUS 
BIDDUTLATA DEBI—Derenpant— 


RESPONDENT, 

Administration of estate—HEzecutor, duty of. 

B. by her Will appointed G, H, L. and 7, 
her executors. It was also provided that 5, 
would be able to act as executar when he at. 
tained majority. G., H. and L. obtained Probate 
in 1882 and went on administering the estate until 
1888, when T. was appointed .executor. T. died in 
1908. There was a legacy in favour of S. who 
presented an application for Probate long -after 
the death of the testatrix: 

Held, that it was not necessary or proper to grant 
Probate 35 years after the death of the testatrix in 
order that 8. might get the property bequeathed to 
him, when the genuineness of the Will and the 
right of the parties under the Will had been 
established by the previous grant of Probate, 
[p. 297, col 1) 

The duty of an executor is to administer the 
estate of the deceased qnly sq far and so long ag 
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to enable him to carry out the terms of the Will 
of which he is executor. After the property has 
ceased to be the estate of the deceased and has 
become the property of the residuary legatee under 
the Will, the exeoutor as such has no authority fo 
mandge the estate on his behalf. [p 297, col. 2.] 
Taran Singh Hazari v. Ramratan Tewari,-81 ©. 89, 


followed. 


* 


d 


- Appeal against the decision of tke District 
‘Judge, Nadia, dated the 10th August 1916. 
Babus Ram Ohunder Mozumdar, Romesh 


. Ohunder Sen and Atindra Nath Mukherjee, 


for the Appellants. , 

Babus Baidyanath Dutt and Bhupendra 
Kumar Bose, for the Respondent. 

; JUDGMENT. é 

N: R. Cuarrersea, J.—This appeal arises 
out of an application for Probate of _ the 
Will of one Bhayaharini Debi, dated the 2nd 
Agrahan 1286. A 

By her Will she appointed her husband’s 
brother’s sons Girindra and Harendra, her 
daughter Lambodariand her husband Tara 
Nath, ber executors. It was also provided in 


“the Will that Sankar Nath (the appellant), 


who was the son of another brother of Tara 


as Nath, when he attained majority, would be 


z A 
= a 


2t- 
e" 
a 


- able to astas executor: and that incase Tara 


Nath, was willing and able to act as 
sole executor, he would be entitled to do 
so. Bhayaharini died two days after the 
execution of the Will: and as Tara Nath was 
not willing to apply for Probate, Girindra, 
Harendra and Lambodari applied for, and 
obtained, Probate in January 1882 and 
went on administering the estate until 
April 1888 when Tara Nath having applied 
for Probate, he was appointed executor, 

In the year 1893, Girindra, Harendra and 
Narendra as also Sankar Nath and his 
two minor brothers represented by their 
mother were called upon to state whether 
they would accept the bequest in their 
fayour, which consisted of certain immove- 
able property subject to an annuity of 
Rs. 2,400 a year in favour of Lambodari. 
Girindra, Harendra and Narendra filed a 
petition in Court giving up the legacies, 
In 1894, there was an agreemert batween 
Tara Nath and her daughter Jam. 
bodari and daughters son .Mohini 
Mohan under which Lambodari and her son 
gave up their right to certain properties 
and also the annuity given to her under 
the Will, and Tara Nath gave certain pro- 
perties to her absolutely. Tara Nath died in 
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‘ Bhayaharini on 


[01g 


1908, and in 1910 Girindre and Harendra 
applied for Probate. Notise was served upon 
Sankar and he stated that he could not apply 
for Probate owing to ill health but that he 
would do so later on, | ; 

It appears that after the death of Bhaya- 
harini, Tara Nath married a second wife 
and had a son Baroda Bhusan, who died 
sometime before 1910 leaving a widow 
Biddutlata, who is the respondent before 
us. In August 1910 Biddutlata, who was 
a minör, filed an application through her 
father for revocation of the Probate granted 
to Girindra and Harendra and the grant was 
accordingly revoked. 

Then the present applisation was made 
by Sankar on the 9th March 1894 for. 
the Probate of the Will of Bhaysharini. - 
The application has been refused by -the 
Court below and Sankar Natb has appealed 
to this Court. 

The testatrix died more than 35 years 
ago, aud presumably the estate has been 
fully administered. But it was contended 
on behalf of the applicant in the Court 
below as well as in this Court that there 
were certain debts and legacies unpaid, and 
that it was necessary to grant administration 
to manage the properties dedicated for deba 
sheba provided for in the Will of Bhayaharini. 

As regards the debts, it appears that 
there was a mortgage bond executed by 
the 25th Falgun 1283, 
The mortgagea obtained a decree against 
Tara Nath apparently as executor. On 
the Ist Ashar 1311 Tara Nath mortgaged 
certain properties in lieu of the debt due under 
the mortgage decree obtained by the creditor, 
asserting his own right fo the properties, 
presumably based upon the ekrar with 
Lambodari The properties mortgaged appear 
to have formed part of the estate left by- 
Bhayaharini, but Tara Nath took over the 
liability of the debt upon himself 
and the creditors chose to take the pro- 
perties to which Tara Nath asserted his 
own right, as security. In these sircum- 
stances, we do not think that a fresh Probate 
should be granted on the fresh ground. 

Then as to the legacies under the Will, we 
hava seen that Harendra, Girindra and Naren- 
dra refused to accept the bequest burdened 
with the annuity in favour of Lambodari. 
It is contended on bahalf of the appellant 
that thera is na evidence that notice was 


- they have any subsisting right, 
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served upon Sankar. On the’ other hand, 
we were referred on .behalf of the respondent 
to a finding of the District Judge in 8 
previous revocation. case as showing that 
Sankar had been served with notice: and 
if is also “contended on her behalf that 
Sankar having . in 1897 stated . in his 
deposition that Tara Nath was in possession 
and had got His own name registered as 
proprietor, any claim for the bequest was 
barred by limitation. But these ¿questions 


- Gannot be gone into by the Probate Court 


and wa do not think that we should con- 
sider ‘them. It appears that specific pro- 
perty or rather a share in ‘a certain 
specifo property was bequeathed to Sankar 
and his brothers, and they can enforee the 
right” against the persons in possession if 
We dọ, 


not think it necessary or proper to grant 


“Probate 35 years after the death of the 


testatrix in order that Sankar may gef 
the property bequeathed to him, . when the 


~ genuiveness of the Will and the’ right of 


N 


the parties under the Will have been 
established by the grant of Probate previous- 
ly made. 

“Phe last point relates to deba sheba and 
the contention is that the sheba is to be 
carried on by the executors. This contention 
was raised in another appeal to this Court 
arising out of the application made by 
Biddutlata for revocation of the Probate 
granted to Girindra and Harendra Nath 
Mookerji. Mr. Justice Coxe in disposing. of 
that contention observed - as- follows :— ‘As 
regards the idol it is argued that the 
sheba has to be performed for- ever and 
that consequently the estate cannot have 
been completely administered. lt appears to 
us that this argument amounts to reductio ad 
absurdum, The Will provides that: ‘Tf any 
of the aforesaid exesutors died, his successive 
male descendants will “be able to act as 
executors.’ But it is impossible to hold 
that the estate can never be completely 
administered and that the heirs of the 


. executors will’ be entitled to apply for 


Probate of this Will till the end of time. 

The appellants held the Probate of the 

Will for seven years. They had full oppor- 

tunities for making all nesessary arrange- 

ments for the sheba of the idol. In Ranjit 

Singh v. Jagannath Prosad Gupta (1) 
(1) 12 0, 376; 6 Ind. Dec, (xN, s,) 255, 


INDIAN OASES. 
SANKAR NATH. MUKHERJI V. BIDDUTLATA DEBI. `. 


` to certain idols, and there is — 
show that the idols,-are not in the fuli 
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the executor had been empowered to appoint 
a Shebait and had failed to exercise that 
power. But in the present ease all that’ 
was done was -to leave certain property ‘ 
nothing to 


enjoyment of the property.” Vide aero: 
ent’s Book, page 51. 

We agree with those observations and aise 
with the observations made by Brett, J.,as to 
the position and duties of qn areautor in : 
Taran Singh Hazari v, Ramratan Tewari 
(2). “The position- and duties of an 
executor im this country are not very well 
understood, and ` considerable - confusion 
exists as to duties of the executor, in 
administering the estate. The duties of 
the executor are to administer the 
estate of -the deceased only so far and so 
long as to enable .him to carry out the 
terms of ‘the Will of which he is executor. 
After thé property has ceased to be the estate 
of the deceased and has become the property 
of the residuary legatee under the Will, the 
executor as.such has no an authority to 
manage the estate on his behalf. Under 
the Will, the beneficial interest in the. 
property vested in. the minor as soon as the 
testator died, and Gouri Debi was appointed 
as executrix to manage the property till 
the minor attained majority. In 


- describing her as exesutrix for this pur- 


pose, there has, in our opinion, been s- 
confusion or misinterpretation of the term 
‘executrix. What was intended appears 
to us to be that she should as executrix 
administer fhe estate and see that the 
terms of the Will were carried ‘ouf, and, 
this being done, that she should manage 
the property covered by the Will, not as 
executrix under the Willand administratrix 
of the deceased’s estate, but as manager 
for the minor till he attained majority. 
The intention clearly was to appoint her 
to be manager of the minor’s estate. We 
think that in interpreting ‘the Will, we 
must have regard not merely to the words 
used but to the evident intention of the 
testator.” 


We think under the circumstances that it is 
not nesessary to grant Probate, for the ad- 
ministration of the estate as the estate really 


(2) 810. 89 at pp. 92, 93, 
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does not require what is technically meant 
by ‘administration.’ Ifthere is any son- 
troversy between the parties as to the 
Shebaitship of the disputed property, they 
must seek for a decision in a title suit 
framed for the purpose. In this view of 
the. case, it is unnecessary to consider 
whether the appellant had any locus standi 
tomake the application for Probate. 

. The appeal accordingly fails andis digmissed 
with-costs, five gold mohurs, 

SMITBER, J.—I agree. i. 

Appeal dismissed, 





2 
MADRAS HIGH COURT. 
MISOBLLANEOUS SEGOND Cryin Appeat No. 123 
or 1917. 
August 6, 1918. 
Praesent: —Mr. Justice Spencer and 
Mr. Justice Krishnan, 
SUBBALAKSHIMI AMMAL—Deranpanr 
No, 1— APPELLANT 
versus 7. 
RAMALINGA CHETTY AND OTAERJ— 
‘Prarntire3s Nes, 2 AND 3 AND DEFENDANTS 


Nos. 2 To 4— RESPONDENTS. 
+ Civil Procedure Code (Act V’of 190%), es. 2, 47, 
96, O. XXXIV, r. 6 (2)—Limitation Act (IX of 
1908), s. 19, Sch. I, Art. 181—Mortgage decree— 
Application for final decree for sale, rejection of— 
Appeal—Petition by judgment-debtor, acknowledgment 
of liability in—Limitation, fresh starting point of. 

An order of Court dismissing an application for 
a final decree for sale in a mortgage suit is a 
“decree” within the meaning of section 2, Civil Pro- 
cedare Code [p 298, col.2 .] 3 

Such an order cannot be treated as one under 
section 47, Civil Procedure Coda, in execnticn of 
the preliminary decree, but isan order in the suit 
itselt andis appealable as a decree under section 
96 of the Civil Procedure Code [p. 298, col. 2.] 

Suppu” Nayakan v. Perumal Chetty, 34 Ind. Cas. 
372; 30 M. L. J. 486; (1916) 1 M. W. N. 301; 19 M. 
L. T. 864, applied. 

Madho Ram v. Nihal Singh, 30 Ind, Cas, 494; 
38 A. 21;13 A. L. J. 985, followed, 

Article 181 of the Limitation Act applies to an 
application under Order XXXIV, rule 6 (2', Civil 
Procedure Code. [p. 299, col, 1,] f 

An acknowledgment by a judgment-debtor of the 
amount due by him under a-mortgage decree is 
sufficient, under section 19 of the Limitation Act, 
to save limitation for the purpose of m king an 
application for a final decree for sale, [p. 299, col. 2.] 

The right to take legal steps for enforcing a, 
right need not be expressly acknowledged if the 
right itself is acknowledged. [p. 297, col. 2.] 

Appeal against the order of the Court 
of the Temporary Subordinate Judge, 
Vellore, in Appeal Suit No. 22 of 1917, 


preferred against the order of the Court of the 


` 
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[1915 


Distrist Muosif, Tirupatur, in I. A. 
No. 903 of 1914, in Original Suit No. 1240 
of 1910, . | : 
Mr. M. Patanjali Sastri, for the Appel- 
lant, : i i 

Mr 0. V. Ananthakrishna Aiyar, for the 
Responients. 


-~ 


JUDGMENT.—The two questions raiged 
for our deoision in this case are: (1) Whe- 
ther an appeal lay to the.lower Appellate 
Courtand (2) whether Miscellaneous Petition 
No, 178 of 1912 contains a sufficient ack- 
nowledgment under section 19 of the Limi- 
tation Act to gavea fresh starting point for 
Ist respondent’s application. 

The ist plaintiff sued to resover the 
amount due to him under a simple mort- 
gage bond by sale of the property. mort- 
gaged. On 27th October 1919 a preliminary 
mortgage deeree was passed in bis favour 
giving defendants tims till 27th “April | 
1911 to pay the amount found due. Money 
was not so paid, and the present applica- 
tion out of which the civil miscellaneous 
second appeal before us arises was 
filed by the Ist respondent on lth 
September 1914 under Order AX XIV, rule 
5, clause (2), for a firai deoree fcr sale. The 
lst Court dismissed. the application as 
barred by limitation under Article 181 of 
the Limitation Act. On appeal the lower 
Appellate Court reversed that order. and 
has passed a final decree, The lst defend- 
ant has appealed tous against that deoi- 
gion, 


On the first question raised, the appellant is 
right in his contention that the order cannot 
be treated as one under section 47, Civil Pro- 
cedure Code, in execution of the preliminary 
decree. It ia an order in the suit itself. 
The effectof the order is to dismiss the 
plaintiffs’ snit so far as it prayed for the 
realization of the miortgage money by sale 
of the mortgaged property. It isa final 
adjudication on that part of the plaintiffs’ 
case so far as, the Mansif’s Court is 
concerned, and, therefore, falls within the 
definition of decree under sestion 2, Civil 
Procedure Code. A formal desree was 
drawn up by the Maunsif dismissing the 
petition, but it did not expressly dismiss 
the suit for sale. This, however, seems im- 
material as the effect of the order was 
to so dismiss, In Suppu Nayatan y, Pery- 
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mal Chetty (1) this Court held that an 
order declaring that a suit had abated 
because the legal: representative of the 
deceased defendant had not been brought 
on record in time was a decree and appeal- 
able, as, such, though no formal decree 
dismissing the suit had been drawn up. 
The principle of that decision applied to 
the present case. If the plaintiffs’ applica- 


tion had been allowed by the Munsif and ` 


a final decree passed, there can be no 
doubt that an appeal would have lain 
against if. It would be an anomalous 
position if we were to hold that an appeal 
does not lie where the application is refased. 
The ruling of the Full Bench in Madho 
Ram v. Nihal Singh (2) shows that appeals 
are allowed in that Province from such 
orders as appeals from decrees in suits. We 
think that is the right view and that 
the appeal to the lower Appellate Court 
was a competent one under section 96 of 
the Civil Procedure. Code. 

On the question of limitationit is now settled 
that Article 181 applies to an application under 
Order XXXIV, rule 6, clause (2): see 
Nimmala Mahankili yv, Kallakuri Subba Rao 
(3), and if is clear that section 19 of the 
Limitation Act also applies. The question then 
to be decided i3 whether there is a sufficient 
acknowledgment in the present case. Mis- 
‘sellaneous Petition No. 178 of 1912, relied on 
by the plaintiffs as containing the necessary 
acknowledgment, was putin by the mortgagor 
for obtaining an adjournment of the sale of the 
mortgaged properties in Court auction. It 
should be explained that, at one stage of the 
proceedings in this suit, the Court had treated 
the first decree as an exeontable desree and 
had ordered sale of the properties. It was 
during the time that this view was in 
force that Miscellaneous Petition No. 178 of 
1912 waa filed. Subsequently tha Court ruled 
that a final decree should be obtained 
before execution and that order has now 
become final between the parties, so that 
no question about the exescatability of -the 
Ist deoree itself having become res judicata’ 
arises. In Miscellaneous Petition No. 178 of 
1912 the lst defendant says: “The date of 
gale in auction has been fixed for the 17th 


(1) 84nd. Cas. 372; 30 M. L. J. 486; (1916) 1 M., W. 
N 301; 19 M. L. T. 364. 

42) 80 Ind. Cas. 494; 38 A. 21; 13 A. L, J. 985, 

(3) 41 Ind. Cas 263; 32 M. G. J. 455, 


‘ment of liability must be 
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of tbis month. I bave applied for 
extension of time till the re-opening of 
the Court to pay the plaintiff the decree 
amount. Plaintiff has also consented. I 
pray that the Court may be pleased tc 
pass orders directing that the auction to 
be held on the l7th instant may be stop- 
ped and the sale may be adjourned till 
the re-opening of the Court without issuing 
any further sale proclamation”, There can 
be no doubt that the mortgagor clearly 
acknowledges by it plaintiffs’ right to the 
decree amount and their right to realise it 
by -sale of the suit properties. Appellants’ 
Vakil, however, urges that such an acknow- 
ledgment is not sufficient to save the 
present “application and that the asknow- 
ledgment must expressly be of the right 
to apply for a final decree, and he relies 
on <Andiappa Ohetty v. Devarajulu Naidoo 
(4). Under section 19 the acknowledg- 
“in respect of 
the right” -in respect to which the applica- 
tion is made. What then is that right in 
the present case? Is it the right to apply 
for a final decree as appellant contends, 
or the right to realise the decree amount 
by sale of the mortgaged properties through 
Court as the respondent argues? The sub- 
stantial right the plaintiff has is the latter; 
his application to Court is only for obtain- 
ing a final decree to enable him to enforce 
that right. The Privy Council has laid 
down in Sukhamont Chowdhrant v. Ishan 
Ohunder Roy (5) that it is not required 
that an acknowledgment within the Statute 
shall specify every legal consequence of 
the thing acknowledged. Similarly the right 
to take legal steps for enforcing the right 
itself need not be expressly acknowledged, 
if the right itself is acknowledged. The 
language of section 19 is clear on the point 
that the right itself should be acknowledg. 
ed, and notthe right to apply. In Venkatrap 
Bapu v. Bijesing Vithalsing (6) an applica- 
tion for the postponement of the sale under 
a mortgage decree, which said the mort 
gagor would pay the amount of the decree, 
was held to contain a sufficient acknow. 
ledgment fo give a fresh starting point 

(4) 12 Ind. Cas. 378; 21 M. L. J. 1024; 36 M. 68; 10 
M. L. T. 253; (1911) 2 M. W. N. 225. 

(5) 25 O. 844 at p. S51; 25 I. A. 95; 2 0, W, N. 4092. 


7 Sar. P. O. J. 294 .3 Ind. Dec. (x. s.) 650 (P.O), i 
(6) 10 B. 108; 5 Ind. Deg, (N. s.) 458, 


m 
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for the plaintiff's subsequent application to 
execute - the devree. 
between “that oase and the present one 
is that here the application is to get a 
final decree -before applying for execution; 
this does not -seem-to be a material differ- 
ence in this connection. The acknowledg- 
ment `of- plaintiffs’ right to sell the’ pro- 
perties-- in Court auction involves an acknow- 
ledgment of their’ right to get the final 
decree for the purpose. — . 

We think the Subordinate Judge is 
right in holding that there was a sufficient 
acknowledgment if this oase. The res- 
pondents’ Vakil has not attempted to sup- 
port the Subordinate Judge’s view on the 
question of waiver and on the question 
of previous execution applications giving 
fresh starting points for limitation under 
181; which are obviously wrong. 
His deoree is, however, right and this appeal 
must be dismissed with costs. 


M. 0. P. 
Appeal dismissed, 
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OALCUTTA HIGH COURT. 
` APPEAL FROM APPELLATE Decree No. 2262 
or 1916., 
June 17, 1918. 


` Present :—Juastice Sir Charles Chitty, KT., and 


- Mr, Justico Walmsley. 

FAZARALI MAHALDAR AND OTHERS— 

PLAINTIFFS —ÅPPELLANTS 

- a VETEUS 
POROO MIAN AND ANOTBSER— DEFENDANTS—~ 
: RESPONDENTS... 

Bengal Tenancy Act (VIII of 1885), s. 161 (a)—In- 
cumbrance, meaning of—Interest of purchaser of portion 
of tenancy, whether 4ncumbrance. 

Tie interest of the purchaser of a portion of a 
tenancy is not an incumbrance within the meaning 
of section 161 (a) of the Bengal Tenancy Act, which 
the purchaser of the tenancy in execution of a rent 
decree would have to annul under section 167 of the 
Bengal Tenancy Act. An incumbrance implies a 
limitation of the rights of the tenant, and noba 
total extinction of them. 

Appeal against the desision of the Subordi- 
nate Judge, Murshidabad, dated the 14th 
July "1916, modifying that of the Munsif, 
Additional Court at Jangipur, dated the 15th 


July 1915, 
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~~ 


Babu Anilendra Nath Roy Chowdhury, for 
the Appellants. ~ i i 

Babu Shyama Ohurn Mitra, for the Respond- 
ents, . " 

JUDGMENT.—This is an appeal by the 
plaintiffs arising out of a suit brought to 
recover a plot of land measuring 1 bigha 
14 cottahs. Plaintiffs were the landlords 


_and they purchased the land in execution 


of a rent decree obtained by them against 
their tenant Bandia Bewa. It is said that 
Bandia Bewa had sold 5 cottahs of the 
land to` defendant No. 2. The question is 
whether that creates an insumbrance which 
the purchasers would haye to annul. The 
learned Subordinate Judge relied upon the 
ease of Ohundra Sakai vy, Kalli Prosanno 
Ohuckerbutty (1) and held that it was an 


incumbrance. He also referred to the case 
of Jogeshwar Mozumdar v. Abed Muhoméd 
Sirkar (2). Those cases, however, have 


been distinguished in more recent cases. In 
Tmizuddin Khan v. Khoda Nawaz Khan 
(3) the case last cited was distinguished 
and it was held that an incumbrance must 
imply a limitation of the rights of the 
tenant and not a total extinction of them. 
In the case of Abdul Rahman Ohowdhurs 
y. Ahmadar Rahman (4) the same view 
was taken. That was a case of sale of a 
portion of a putni tenure; but otherwise 
it was indistinguishable from the present 
case. We think that these recent decisions 
should be followed and that the judgment 
of the learned Subordinate Judge cannot 
be supported. The most recent oase of 
Abdul Rahman Ohoudhuri vy. Ahmadar Rahman 
(4) does not seem to have been brought 
to his notice. We accordingly allow the 
appeal, set aside the deoree of the lower 
Appellate Court and restore that of the 
Court of first instance with costs in this 
Court and in the lower Appellate Court. 
Appeal allowed. 


(1) 23 0. 254; 12 Ind. Deo, (x-s.) 176. 

(2) 3 0, W. N. 13. 

(3) 5 Ind. Cas. 116; 11 C. L. J. 16; 14 0. W. N. 
229. 3 

(4) 31 Ind. Cas. 554, 22 0, L., J, 356; 19 C.W. N. 
1217; 43 C. 658. 
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.OUDH JUDICIAL COMMISSIONER’S - by time. It was not open to the plaint- 


COURT. 
Seconp Civit Appear No. 288 or 1918. 
~.” August 19, 1918. 

Present: —Pandit Kanhbaiya Lal, A. J, C. 

~ jJAGDAMBA BAKHSH SINGH— 

PuatntirF— APPELLANT 
CeETSus 
MAHADEO SINGH AND ANOTHER— 


. DereNDANTS—RESPONDENTS, 

Landlord and tenant-—Hjectment—Notice ta quit, 
cancellation of-—Tenant claiming under-proprietary 
rights—Declaration, suit for, by landlord—Limitation, 
commencement of—Fresh notice, whether gives fresh 
period of limitation—Limitation Act (IX of 1908), Sch. 
I, Art. 120. ji A 

Where a notice issued by alatidlord to eject his 


‘tenant is cancelled by the Revenue Court on the” 


gronnd that the tenant is more than an ordinary 
tenant, the right to file a suit to challenge that order 
accraes tō the landlord on the date of the order and 
he must bring a suit for that purpose within six 
years of that date. A 

Itis not open to him to defeat the law of limi- 
tation by issuing an abortive notice of the same 
character shortly before the institution of the suit. 
Such a proceeding cannot bring the suit within time 
if the right has already lapsed. 


Appeal against the decree of the Subordi- 
nate Judge, Sultanpur, dated the 7th March 
1918, modifying that of the Munsif, Musafir- 
khana (Sultanpur), dated the 14th Septem- 
ber 1917. ` < 


Mr. Fakhruddin Hasan, for the Appellant. 

JUDGMENT.—The plaintiff appellant sued 
for a declaration that the defendants 
had ho proprietary or under-proprietary 
rights in the plots in dispute. The Court of 
first instance dismissed the claim. The lower 
Appellate Court upheld that decree 
in regard to three_of the plots, on the 
ground that the claim with regard thereto 
was barred by limitation and discharged 
it in regard to the 4th plot, holding that 
the defendants shad proprietary or under- 
proprietary rights therein. — 


The Iéarned Counsel for the plaintiff- 


appellant contends r that the right to sne 
accrued to the plaintif when” the 
notice issued by him to eject the defendants 
was cancelled in March 1916. But as a 
previous “notice to the same effest had 
been issued by the plaintiff in 1905 and 
cancelled by the Revenue Conrt on the 
ground thai the defendants were more 
than ordinary tenants, the right to file a 
suit to challenge that order accrued in 1905 
and the present claim was, ‘therefore, barred 


iff to defeat the law cf limitation- by 
issuing an abortive notice of the same 
character shortly before the institution of 
his-suit. Such a proceeding cannot bring 
the case within time if his right has 
already lapsed. The” plaintiff was not in 
possession constructively or otherwise, and as 
the’ Conrt below bas pointed out, his title, 
80 far as it is inconsistent with the order 


cancelling his notice, ceased to exist 
after the expiry of six years from that 
date. i 


The appeal is, therefore; rejected. 


_ Appeal dismissed, 


lad 


MADRAS HIGH COURT. 
APPEAL Soir No. 92 or 1917. 

August 23, 1918. ’ 
Present:—Sir John Wallis, Kr., Chief Justice, 
and Mr, Justise Seshagiri Aiyar, 

- ©. VENKATACHARIAR—Puatntive 
—-APPELLANT | 
versus 


NARASIMHA AYYANGAR AND OTHERS — 


DEFENDANTS-— RESPONDENTS, 

Landlord and tenant- Ejectment, suit for—Per. 
manent tenanty, plea of—Construction of document— 
‘Saswatham’and ‘kayam,’ meanings of—Preswmption— 
Denial of landlord’s title to lands not comprised in 
suit, effect of~Transfer of Property Act (IV of 1882, 
s. 11} ( k 

The ag ‘kaya and ‘saswatham’ occurring 
in lease-deeds ordinarily import a permanent 
tenancy. Even if literal effect is not given to these 
words so as to involye as a necessary inference a 
permanent tenancy, the surrounding circumstances 
may be looked at onda permanent tenancy may be 
inferred from the use of these words, [p. 302, col. 1.] 

Where a deed of lcase is a renewal of priar 
documents in respect of which a permanent tenancy 
was judicially upheld, the presumption may be made 
that a permanent tenure was intended to be 
conferred by the later document. [p. 802, col. 1.] 

The denial of the landlord’s title in respect of 
lands not comprised in an ejectment suit will not 
entail forfeiture of the tenancy in respect of the suit 
lands under section 111 of the Transfer of Property 
“Act, [p. 302, col. 1.] 
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Doe d, Devies v. Evana, (1841) 9 M, & W. 48; 11 L.J. 

Ex, 9; 60 R. R. 684; 152 E. R. 2), Doe d. Calvert v, 

Frowd, (1828) 4 Bing. 557; 1 Moo. EP. 480; 180 E. R. 

883: 29 R, R, 624, Doe d. Phillips v. Rollings, (1847) 4 


O. B. 188; 17 L. J.O, P. 268; 186 E. R. 476; me R. 
586, distinguished. 


Appeal against the desree of the Goni 
oË the Temporary Subordinate Judge, Salem, 
in Original Suit No. 18 of 1915. 

Mr. A. Krishnaswamt Atyar, for the Appel- 
lant. 

Mr. K. Srinivasa Aiyangar, for the Re- 
spondents. ` 

JUDGMENT.—This is an appeal from 
the judgment of the Subordinate Judge of: 
Salem in a suit brought by a Mittadar to 
eject the defendants, who claim to hold under 
a permanent lease. 

Two questions bave been argued before 
us: (1) whether the defendants hola on 
& permanent tenure; and (2) whether, if 
they did so hold, they have: forfeited their 
tenure by renouncing their character as 
lessees by setting up a title in a third: 
person, within the meaning of section 11] 
(g, of the Transfer of Property Act, 

As regards the first point we have been 
referred to the cases reported as Rajaram 
y. Narasinga (1), Foulkes vy. Muthusamd 
Goundan (2), Venkataramanna v. Venkatapatki 
Nayani Varu (3) and Rama Iyengar v, Anga 
Guruswamt Ohetti (4), in which the meaning of 
the words ‘“Saswatham” aiid “kayam” osour- 
ring in leases have been sconstruad. We 
do not think it necessary again to discuss 
the meaning of these terms or the correct- 
ness of the decision in Rajaram v. Narasinga 
(1), because it has been abundantly establish- 
ed in later cases that, eyen if literal 
effeot is not to be even to these words 
so as to involve as a necessary’ inference 
a permanent tenancy, yet thé surrounding 
circumstances may be looked at and a- 
permanent tenancy may be inferred from 
the use of these words. In the present 
oase, we find that the ‘lease . in the snit 
was 8 renewal of previous documents, 
and that previously to the execution of 
this instrument the lessees had been held 
to hold on a permanent tenure in the suit 


(1) 15 M. 199; 6 Ind, Deo, (x. s.) 400, 
(2)21 M. 508; 8 M. L. J. 207; 7 Ind. Dec, (x. 8.) 


712. 

(3) 29 Ind. Cas. 188; 28 M. L. J. 510; 17 M. L. T. 
'269; (1915) M. W. N, 313. 

(4) 46 Ind. Cas. 62;8 L. W. 109; 35 M. L. J. 129, 
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"t 


a, 


ida 


of 1619. Poateonsidsrationa in our opinion, 
is sufficient. to show that it was intended- 
to confer a permanent tenure in favour: 
of the lessees by virtue of Exhibit J 
in this case. Therefore; on that ground, 


we agree with the - learned Subordinate - 


Judge. ii | 

The next question is a somewhat inter- 
esting one which has been very ably argued 
by Mr, A. Krishnaswami Aiyar for the 
appellant, namely, whether the denial by 
the present defendants of the title under 
which the Mittadar claims the whole Mitta 
in a previous suit, brought by the Mittadar not 
in respect of the suit land but to recover Jodi 


- in respect of certain Inam lands in the 


Mitta which were also held by the de- 
fendants, is a sufficient setting up by the 
lessees of a title in a third person to the 
suit lands; Mr, Krishnaswami Aiyar bas 
argued that directly and by necessary 
implication, the written statement in that 
euit “Exhibit G should be held to contain 
a setting up of the title in a third person 
to the suit lands, We asked him to aite 
the strongest cases which he conild in 
support of that proposition and he referred 
us to Doe d. Devies v. Evans (5), Doed, Calvert 
v. Frowd (6); Doe d. Phillips v. Rollings (7). 
In every one of these cases, the denial of 
title, whether if was direct. or whether it 
was inferential, was in respect of lease- 
hold premises and there is no case in 
which -a denial of the lIandlord’s title to 
some other lands has been held to operate 
as a forfeiture of hia title to the suit 
lands, merely because one thing would 
logically follow from the other. Mr, K. 
Srinivasa Aiyangar for- the respondents 
has contended that the denial by the 
defendants of the Mittadar’s right in the 
suit for the Jodi of the Inam lands is 


consistent with the pleintiff’s having the 


of the suit 
have acquired in 


rights of a: lessor in respect 
lands which he might- 


-otber ways than by transfer of the Mit.” 


tadar’ s title from the plaintifs predecessor 
‘to the plaintiff. The dostrine of forfeiture, 
which is embodied in section 111 of the 
Transfer of Property Ast, is not one to be 

(5) (1841) 9 M, & W. 48; 11 L, J. Bx, 9; 60 R. R. 
664; 152 E. R. 21. 

(6) (1828) 4 Bing. 567; 1 Moo. & P, 480; 130: E. R, 
883; 29 R. R. 624; 

(7) (1847) 4C. B. 188; 17 L. J. O. P, 268; 136 E. 
R. 476; 72 R. R, &86. 


kad 


4 


s 


~ 


. their properties. 
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extended, and we think we should be 


extending it if 
denial in the written , statement 
G in this case as A setting ‘up of a title 
of a third ‘person to the- lands in this 
snit. Mr. Srinivasa’ Aiyangar for the 


, respondents desired to take other objections, 


bot we do not think it necessary to hear 
_them,. because on. the ground which wé 
have stated, we thinkthat theappeal fails and 
must be dismissed with costs, 


M, 0, Pan 
l Appeal dismissed. 


f] ~ 
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CALCUTTA HiGH COURT, 
ÅPPEALS FROM APPELLATE Decases Nos. 1499, 
2151 saxo 2152 cr 1916. 

July 8, 1918. 

Present:—Mr. Justice Walmsley 
and Mr. Justice Panton. 

Srimati ISHANI DASI AND ANOTRER 
— P LAINTIFFS—ÅPPELLANTS 
+ VETSUS 


RAJENDRANATH JASH AND OTHERS— 


DEFENDANTS— RESPONDENTS. 

Hindu Law— Minor-—Guardian de facto, powers of 
—Alienation by guardian to pay off ancestral debts, 
whether binding on minor. 

` K. and G. were two Hindu brothers who had execut- 
ed a mortgage of theif joint properties. K. died 
leaving him surviving as his heiresses two minor 
daughters who were eee but whose husbands 
did not assert any claim tothe management of 
G. with whom the two minor girls 
were living, acting as the de facto guardian of their 
property, executed conveyances of portions of the 
joint properties for paying off the ejmali debts of 
himrelf and his deceased brother A.: 

Held, that the conveyances were binding upon the 
minors, inasmuch as had they not becń executed, the 
probable result would have been that either the 
„whole of the joint properties would have been en- 
‘dangered oral any rate bigger aka would have 
been inevitable. !p. 306, còl. 1.] 


Appeals against the decrees of the Sub-. 
ordinate Judge, 2nd Court, Bardwan, dated 


. the 6th of May 1916, aflirming! that of 


the Munsif, 3rd Oourt, at that place, dated 
the 6th April 1915. 
FACTS appear from the judgment. : 
Babu Ram Chandra Mozumdar. (with him 
Babu Gauranga Nath Baneriee for Babu Pro- 


we were to treat the 
Exhibit - 
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both Ohandra Ghosh), for the Appellants.—- 


My points are :— 

(1) What was sold was the right, title 
and interest of Ganesh in the property 
and henge so far as the minors’ shares in 
these properties are concerned, they are 
unaffsated. ' © 

(2) The next point is that even if it is 
held that the minors :are bound by the debt 
as originally contracted by their father 
and if Ganesh paid the whole debt, he 
might ba entitled to have half of the 
debt from the minors, the debt being the 
debt due-by their father; but that is a 
different thing from whether by the con- 
veyances the minors’ shares were affected 


- or not, =, 


‘296; 16 0. W. N. 677; 
844; (1912) M. W. N. 462;9 A.L. J. 609; 14 Bom, La. 


(3) The third point is that if legal 
necessity is pleaded by Ganesh for which 
he mortgaged the property he must prove 
that necessity. Simply showing that the 
transaction was for the benefit of the minor 
won't do. 
131, referred to, - 

The original mortgage was substituted 
by two ‘ut kobalasand one kistiband:. In 
the mortgage, only 9% bighas of property 
were. mortgaged and inthe kut k» balas also 
9; bighas were mortgaged. If Ganesh 
chooses to realise half of the debt from 
the property of the minors he ean do so 
by regular suit, but this suit is framed in a 
different way. The finding is thatit is for 


the actual: benefit of the minors that the 


property was sold. 

The case of Mohanund Mondul vy. Nafur 
Mondul (1), referred to by the Subordinate 
Judge, is hardly any authority where de 
facto minors are involved and not de jure 
minors. I beg to invite your Lordships’ 
attention to Balwant Singh v, Rev. Rockwell 
Clancy (2) in support òf the view that 
Ganesh, the defendant No. 1, could not be 
de facto guardian-in-law of the minors, as the 
husbands of the minors were both alive at 
the time the said kobalas were- executed. 
That being so, what actually passed was 
Ganesh’s entire share and not the share of 
the minors; Balwant Singh v, Rev. Rochwell 


Olancy (2) referred to and also Mansaram | 


u) 26 0, 820; 3 0. W. N. 770; 13 Ind, Dec. (x. s.) 


(2) 14 Ind: Cas. 629; 15 C. L. J. 475 at p. 481; 34 A. 
23 M.L. J.G M. Le T, 


R. 422, 39I. A. 109 (P, 0.). 


Trevelyan on Hindu Law, page. 
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” minors, 
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Exhibit, A 
< By 
title 


E aed 


is the conveyance of jamat land. 
that .Ganesh conveys the right, 
and interest he had to the, land. There 
is not a single .word in the deed about 
the minors or that Ganesh was acting on 
behalf of the minors. Inetho’ other two 
deeds (Exhibit Gand Exhibit J) also no- 
where is anything mentioned about the 
= Babu Bipin Behari Ghosh, II (with him 
Babu Narendra- Nath Ohowdhury), for. the 
Respondents.—The money. was ~ borrowed 
to satisfy a debt which the minors were 
bound to pay off, as their, father. was’.a 
debtor. Krista Ohandra v, Ratan Ram Pal 
(4) referred to. What is necessity P, If 
interest on the debt- increases and if the 
manager sees that part of the mortgaged 
property is required to be soldin order to 
satisfy the debt, that is- necessity; Kresta 
Ohaņnira v. ‘Ratan Ram Pal (4) re- 
ferred to. Here there was such necessity 
and hence the property was sold; otherwise 
there was no other means of paying off the 
debt. Then again in Mohanund Mondul v. 
Nafur Mondul (1) it is laid down that a 
manager can part with the property for legal 
necessity anl for {he benefit of the minors, 
In this case there was absolute: neaessity 
for the sale. So far as the contention of 
the other side -is .conserned, tzz., that the 
minors’ interest was not sold as nowhere 
the names of the minors are mentioned, I 
beg to refer to Judoanath- Chuckerbutty v. 
Mr. James’ Tweedie (5). There it was held 
that if .the vendor intended to sell the 
whole property that was sufficient. In the 
deed the recital shows that everywhere 
Ganesh says that.as my brother and I 
' incurred debis and as there is no other 
means of paying it up, ete. | 

Trevelyan on Minors, page 166, and 
Makundi v. Sarabsukh (6),- referred to. 

In Hunoomanpersaud Panday v. Musammat 
Babooee Munra) Koonweree (7) the observation 
of their Lordships on this point occurs. 


- (3) 37 Ind. Cas, 330; 210. W. N.83) D 

(4) 35 Ind. Cas. 673; 20 C. W. N. 645 al p. 647; 23 
C. L, J., 482. 

(5) 11 W. R. 20. : 

(6)}6 A, 417; A. W, N. (1884) 144; 4 Ind, Dac. 
N. 8.) 76. : 

(7X6 M. I. A. 393 at pp. 412, 423; 18 W. R. 812; 
Sevestre 253n; 2 Suth. P., O. J. 29; 1 Sar. P. 0. J. 552; 
79 E. BR. 147. : 
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Agia 


The recital is very loosely framed, 
and where fram the surrounding circum- 
stances’ it may -be gathered that , the 
vendor intended_to sell the whole property 
then the whole property. would-pass by 
such a conveyance. 
. As to my friend’s remark that a de facto 
guardian .cannot-act where there is a. de jure 
guardian, the word de facto guardian 
applies onJy when there“ia a de jure guardian 
but he does not act and then a de facto 
guardian oan act. 

. Babu Ram, Chandra Mozumdar,” for“ the 


Appellants, in reply.—If the other side 
has got any remedy against my client, 
they can certainly enforce that; but 
that is a quite different matter from 


an absolute sale 0ut and out. WhatIsay is 

that the minors’ shares were notatallastually. 

‘sold. There is no doubt that Ganesh 

was actually dealing with hie own property. 
` JUDGMENT. 

WALMSLEY, J.—The fasts of the oase 
from which these -appeals arise are as 
follows. Two brothers, Kartik Rakshit and 
Ganesh Rakshit, borrowed Rs. 500 on 
mortgage fromthe wife of one Asakrib 
Chandra Chowdhuri in Chaitra 1313 B.S. 
in order to pay off debts-due to various 
creditors. They mortgaged all their pro- 
perty in this deed. Inthe following year 
Kartik died, leaving two daughters who 
are still minors and are the plaintiffs. 
In Sraban 1317 B.S. no part of the debt 
on the mortgage had been paid off and 
Ganesh entered into a*‘fresh arrangement; 
he executed two kat kobalas in favour of 
the same lady, one fort- Rs. 100 and cover- 
ing 2 bighas of land, and another for 
Rs. 400 in respect of 7 bighas and a quarter 
‘aud a kistibandi bond for the sum of Rs, 256. 
By the kat kobalas the principal of the 
original mortgage was satisfied, and the 
kisttband: bond was for the unpaid interest 
that had accrued. Under the terms of the . 
kat kabalas the creditor was to remain in 
possession until the sums mentioned were 
paid to her, and from the usufroct she 


"was to pay the rent due to the landlord, 


and to take the balance as interest. Under 
the kistibandt bond Ganesh was to pay 
Rs. 64 per annum from 1318 to 1821. In 
1318 and 1319 Ganesh executed three con- 
veyances, selling 3 bighas for Rs. 150 to 
the contesting defendants in Suit No. 97 


wa x / 
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on Jaist 13th 1318, nine bighas and a quarter 
for Rs. 600 to the contesting defendants 
in Suit No. 69, and one cotta and a quarter 
for Rs. 119 to the contesting defendants 
in Suit No. 98 on Chaitra 8th, 1319. With 
the purchase-money he paid off the sums 
due under the kat kobalas and the kist¢bandz 
bond, 

His nieses were married in 1316 and 1317, 
‘and they have brought three suits Enrongh 
their husbands for a declaration that the 
conveyances executed by Ganesh did not 
affect their eight-annas interest, and or 
recovering possession of their share as 
successors-in-interest of the deceased Kartik. 

The Courts below have agreed in dis- 
missing the suits and the plaintiffs have 
appealed. 

In the first Court it was urged that the 
transactions were fraudulent, but that con- 
tention has been given up. The points that 
have been put forward in fhis Court are as 
follows :— 

(1) Ganesh did not purport to convey 
` more than his own right, title and interest, 
and, therefore, the conveyances could not 
affect the plaintiffs’ interests. 

(2) If it be held that the plaintiffs were 
bound by the debt contrasted by their father 
Kartik, and if Ganesh paid the whole, he 
might recover from the plaintiffs their share 
in the amount paid to the ereditor, but that 
isa very different thing from selling the 
plaintiffs’ share without authority. 

- (3) Even if Ganesh purported to ast as 
guardian of his minor nieces, and in that 
capacity to -sell their share, it must ba 
shown that he did so under the stress of 
necessity, and it is not enongh to show that 
the transactions were for the benefit of the 
minors, 

On the first point the learned Subordinate 
Judge says, “ if the documents are liberally 
construed, it would appear clear that Ganesh 
sold the 16-annas: interest of himself and 
his minor nieces-for paying off the ejmalz 
debts of himself and their father Kartik.” 
All the conveyances speak of the joint 
debt which had to be paid off if the 
property was to be saved, and except in 
one of them there is no suggestion that 
Ganesh was trying to discharge the debt 
at the expense of his own share only. 
The exception is Exhibit H, the sonveyanse 
to Harimani Dasi, in whioh tha „interest 
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wera framed differently. 


sold is ‘my share’ in the homestead. fb: 
13 con3eded that this conveyance did not 
affect the minors, but here I rafer ta. it 
only a3 showing that the other eanvayaneas 
[ think the view 
taken by the lower Appoallate Court is 
correst. } 
The second point nged not bə discussed. 
Ganesh might have followed 
course, but that will not matter if the 
Courts below are right in holding that he 
was acting. under the forse-of nesassity. 
~ The third point is the-one on which 
most stresa’was laid. Ib was found by 
the first Court, and it is not disputed 
now, that the plaintifis were living with 
Ganesh when the conveyances were executed, 
and it is conesded that he was managing 
the property. The plaintiffs’ husbands 
were their natural guardians, but there 
13 no reason to suppose that they had 
ever asserted any claim to the manages 
ment -of the property. I sesms to me 
clear that Ganesh was de facto guardian of 
the minors’ property, and it must hava 
been as such that he purported to convay 
their interest by the kobalas; The quastion 
then bsacom3s. whether under the girsum- 
stances he was legally entitled to make 
the sales. It appsars from the record 
that the original mortgage osovered six 
coitas Uakhiraj bastu with the buildings, 
four cottas of rent paying bastu, and over 
twenty-four bighas of jamas land In four 
yeara the interast had reached the sum 
of R3. 255 and not an anna had basn paid. 
If Ganesh had allowed the mortgage to 
run on, in a few years the whole of the 


< family property would have basen swallowed 


up. His first ‘step, the kat kobalas and 
the kisteband: bond, was obviously a 
-wisa one, After that there was no urgency 


about the land transferred “under the 
kat kobalas, but no payment had _ been 
male under the kistkibándi bond. Ib is 
urged that this bond made no provision 


for the wholes sum basoming payable oa 
ons default: the wording is rather ambigu- 
ous, but I think that stipulation ig in 
tha bond, and in any case there was a 
provision for compound interest at the 
rate of one rupea eight aunas par cantum 
"pər mansem. Under the bond the anaastral 
property and dwelling house ware given 
as, so3urity. Looking at these fasts it 


auother - 
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KAPURA V. SHANKAR DAY, - b 
seems to me that the position of Ganesh PUNJAB CHIEF COURT, 


was little less than desperate, and that Seconp Civit Arrear No. 2908 or 1914, 
the course he took was that of a prudent May 13, 1918. 

. administrator. It is said, however, that Present: ~Mr. Justice LeRossignol and 
though tbe sales may have been benefisial Mr. Justice Wilberforse. 
to the minors, they were not compelled . KAPURA AND ANOTHERB— DEFENDANTS 

_ by necessity, and, therefore, the plaintiffs — APPELLANTS 
are not bound by them. This sharp versus 
distinction between the effect of benefit and SHANKAR DAS MUL CHAND— 
the effect of necessity is not warranted by the PrLaINTiBF— RESPONDENT, S 
authorities In Huncomanpersaud Panday's Muhammadan Law—Minor—Mother, power of, to 


deal with minor's estate. 


case (7) their Lordships of the Privy Counoil Under the Muhammadan Law the Courts should 


í: . 
_ say: It (z.2., the power-of a manager for an uphold the acts of a mother in dealing with her 


infant heir to charge an estate not his minor son’s estate, provided they are to the manifest 
own) oan only be exercired rightly in advantage of the minor or for urgent or imperative 


i eg” necessity. [p. 807, col. 2 ] 
a case of nee r 
f need’ or for the benefit of the wi re, however, a Muhammadan died leaving a 


"estate ...... The actual pressure on the estate, widow and a minor son with a good and profitable 


the danger to be averted, or the benefit estate on which they could live with comfort, and 
to be conferred upon it in the particular the widow nevertheless constantly borrowed small 
instance, is the thing to be regarded.” Sums at exorbitant: rates of interest for domestic 
‘ p purposes: 

Mr. Mayne in „bis „Pook speaks of the Hell, that the debts having been incurred neither 
minor being bound if under the circum- for the benefit of the minor nor for urgent or 
stances the step taken was' necessary, imperative necessity, they could not be held to be 
proper or prudent.” Reference may also binding on the minor’s estate. [p. 308, col 1.] 

be made to Sir Ernest Trevelyan’s remarks Second appeal from the decree of the 
on page 154 of his book “The Law District Judge, Lyallpur, dated the 13th 


Relating to Minors” (IVth Edition) and to Adgust 1914, 
the desision of a Bench of this Court Khwaja Feroze-ud-Din Ahmad, for the 
reported as Krista Chandra v. Ratan Ram Appellants. 


Pal (4), Applying the principles laid down 
by these authorities, I think the question MY Mer Ohand, for the Respondent. 
can be determined in the present instance JODGMENT.—In this case a money-lender 


“by asking .what would have been the sued two brothers, Kapura and Ghulam, 


probable result it Ganesh had not taken the latter of whom is a minor, ona balance 
the. steps which he did take. In my duo on a book account which began ‘in 
opinion the answer must be that the Sambat 1956. The original account was 
whole property would have been endangered, in the name of the father of the defendants 
at any rate that bigger sacrifices would and was continued in the names of his 
have become inevitable. That being so, widow and his threesons. The eldest son, 
I think the Courts balow were right in Nura, has executed a bond on account, of 
holding that the sales were binding onthe his share of the debt, and the present 
minors, '’ suit for Rs. 1,700 was brought against the 

With regard to.the sale to Harimani other two sons. The first Court gave the 
Dasi, the learned Munsif points out that plaintiff a decree in full against both de- 
the plaintiffs have 2-3/4 out of the 4 fendants. As far as the minor defendant 
cottas, so they are not entitled to ask for - was soneerned, it held that the debts 
any part of the 1-1/4 cottas. This is correct, had mostly been incurred by his mother 


The appoals are dismissed with costs. for household necessities and that his‘estate 
was, therefore, liable. The lower Appellate 

Pantoy, J,—I agree. ee ae Court upheld this decision, merely stating 
Appeals dismissed. that the items appeared to have been 


taken for household necessities. Against 
this desision the defendants have pnt ina 
second appeal, Ghulam sontesting the decia 
sion on the ground that his mother had 


a 


we 
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no power to bind his estate and Kapura asking 
merely for instalments. : 


As far as the oase against Ghulam 19 
concerned, the only question before us 18 
whether his mother, acting as his so-called 
de facto guardian, was competent to raise 
the debts in 
minor son. Many authorities on the legal 
point involved were quoted before us and 
as the power ofa guardian de jure or de facto 
under the Muhammadan Law to bind minor’s a 
astate appears to be frequently misunderstood, 
it is advisable to refer to some of the 
most important’ recent decisions on the 
question, The Caloutta High Court in Moyna 
Bibi v. Banku Behari Biswas (1) held that 
under Muhammadan Law a mother, not 
being a de facto, guardian of her minor 
son, had no power to bind his estate in 
any way and that any acts by her to this 
effect were entirely void. The same Court 
has, however, in later desisions considerably 
modified this view. In Mafazzal Hosain v. 
Basid Sheikh (2) it was held that though 
the mother of a Muhammadan minor is 
not the guardian of his property, yet 
if she deals with his estate her acts, if 
for his benefit, should be upheld. An- 
other decision on page 65 of the 
same volume [Ram Oharan Sanyal v. 
Anukul Ohanira Acharjya (3)) is toa similar 
effect. The same matter has been dealt 
with at length by a distinguished Maham- 
madan Judge of the Madras High 
Court “in Hyderman Kutti v. Syed Ali 
(4). After referring to authorities it was 
held that the de facto gaardianof a Maham- 
madan minor can alienate his estate in Gases 
of urgent and imperative necessity .or do other 
aots on behalf of the minor which must neces- 
sarily be beneficial. 
proceeded fo lay down that there is no 
substantial difference between the power 
ofa degjure and a de facto guardian, though 
cases existed where the powers exercisable 
by a lawful guardian were not within the 
competence of other persons. 


in that case was whether a sale by a 
(1) 29 0, 473; 60. W. N. 667, 
(2) 34 O. 36; 40. L. J. 435; 110. W.N. 71, 
(3) 340. 65,40. L. J. 578; 11 O. W. N. 160. 
(4) 15 Ind, Cas. 576; 37 M.614; 23 M, L. J. 244; 
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The learned Judge ` 


The question _ 
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Muhammadan mother of her minor son’s 
property to. find. money for the expənses 
of his sister’s marriage or for the discharge 
of family debts or for family purposes was 
a justifying cause. It was held that the 
sale of the minor’s property for such pur- 
poses was not for his benefit and was, there- 
fore. invalid. The Allahabad High Court in 
Majidan vy. Ram Narain (5) has interpreted the 
powers of a de facto Muhammadan guardian 
in a similar manner. The law on tha 
subject has been summed up in Ameer Ali’s 
Muhammadan Law, Volume Ii, 4th Edition, 
page 611, to the effect that ifthe acts of 
a mother in dealing with her minor son’s 
estate are to the manifest advantage of the 
minor the Court should uphold them. ‘To 
this we might add the dictum of Mr. 
Justice Abdur Rahim reported in Myderman 
Kuiti v. Syed Ali (4). thatthe acts of a 
mother, if they are for urgent or im- 
perative nesessity, must be upheld. 


In view of the desisions quoted above 
and the exposition of the validity of a 
mother’s acts in dealing with her minor 
son's estate, we have to consider whether 
her gots in the transactions disclosed in 
the present suit should bind the estate of 
her minor son, (Ghulam. His father had 
commenced dealings~ with the plaintiff in 
Sambat 1956. He died apparantly in the 
following year, and the first transaction after 
his death showed a debt of Rs. 112-9.0 
principal and Rs 382-5-6 interest. He left 
a widow and three sois and one and a 
half squares of canal-irrigated land on the 
Gugera Branch. The acoount was then 


-charged against the name of his eldest 


son, Nara, and shortly afterwards the name 
of the widow was also introduced and in 
Simbat 1962 the’ name of Kapura, the 
second son, appeared in the account. In 
Sambat 1965 Nura’s account was separated 
and his debt was settled by the execation 
of a separate’ bond, and the name of Ghulam 
minor was then inserted in the account. 
The result of the frequent borrowings and 
the additions of interest has been that the 
debt now standing against Kapura and 
Ghulam alone ‘has increased to Rs. 1,700, 
It is admitted that the whole business with 
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the plaintiff was conducted by the mother 
of the minor. The accounts show the 
frequent borrowings of small sums for 
apparent household necessities, and under 
some circumstances it might beheld that 
these borrowings were necessary for the 
minor’s subsistence and that he was, there- 
fore, liable. In the present case, however, 
the family was left with a good and 
profitable estate on which if could have 
lived with comfort. We cannot see, there- 
fore, how it was in any way beneficial for 
the minor. for his mother to borrow con- 
stantly small sums at exorbitant rates for 
domestic purposes. There was neither any 
manifest benefit to the minor nor does any 
urgent or imperative necessity appear to 
existed. We, therefore, accept his 
appeal and dismiss the suit against him. 


The appeal of Kapura for instalments 
was little pressed and his claim to this 
effect was not raised in the lower 
Appellate Court. We, therefore, dismiss his 
appeal, l 


As for costs, wé give Ghulam his costs 
calculated on half the claim in all Courts. 
As Kapura’s appeal was only for instal- 
ments, we see no reason why he should 
pay costs in this Court. He will pay costs 
to the plaintiff on half the claim in the lower 
Courts, : 


‘ Appeal accepted? 


ty 
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\ ~» 
OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Secunp Civiu Appear No. 79 of 1918. 
August 19, 1918. 
Present — Mr. Kanhaiya Lal, A. J. O. 
BALBHADDAR SINGH—Dersnpart No. 1 
—APPELLANT ` 
VETEUS 
SRIPAL SINGH AND OTHERS — PLAINTIFES—- 
RESPONDENTS, 

Evidence Act (1 of 1872}, 3 32 (8}—Statement by 
agent of deceased member of family, admissibility of—~ 
Principal and agent—Pedigree filed by agent in suit to 
which principal was party—Presumption. 

The statements of the deceased relatives, servants 
and dependents of a family are as much admissible 
under section 32, clause ib), ofthe Evidence Act as 
the statements of the members of the family, pro 
vided they had special means of knowledge requisite 
to render their statements admissible [p. 409, col, 1.] 

‘In a suit for inheritance the plaintiffs relied upon & 
pedigree which purported to have been filed in a 
previous suit by the general agent of one of the 
parties to that suit. The latter was a member of 
the family to which the parties in the inheritance 
suit belonged and he and his general agant were 
both dead: 

Held, (1) that the presumption was thatthe general 
agent must have filed the pedigree under the instruc- 
tions of -his master; [p. 809, col. 1.] 

(2) that the pedigree was admissible i in the inherit- 
ance suit under section 32, clause (5) of the 
Evidence Act. [p, 809, col, 1.] 


Appeal against tbe decree of the District 
Judge, Hardoi, dated the Ist December 
1917, affirming that of the Munsif, Sandila, 
Hardoi, dated the 22nd May 19 7, 

Mr. Gopal Sahai, for the Appellant. 


_JUDGMENT.—This was a suit by certain 
persons who claimed to be the reversionary 
heirs of Ganga Bakhsh Singh deceased. 
They sued for a declaration of their title 
to the property left by him as their near- 
est reversioners or in the alternative for 
the recovery of possession of the said 
property. ‘The defence was that the defend- 
ants were the nearest heirs -of the da- 
ceased. Both the Courts below found in 
favour of the plaintiffs and decreed the 


. claim. 


In appeal it is contended that the pe- 


‘digree relied on by the Courts below was 


inadmissible in evidence, inasmuch as it 
purported to have been signed and filed on 
behalf of Balwant Singh by his general 
agent Rudradat. Balwant Singh was a 
member of the family to which the parties 
belong. In 1€66 he filed a suit for re- 
demption of a mortgage against Kalyan 
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Singh. The pedigree was then filed which 
supports the slaim of tha present plaintiffs. 
It is diffisalt to’‘say under what circum- 
stances Radradat signed the pedigree on 
behalf of his master. [b is possible that 
Balwant Singh might have been illiterate 
or unable to sign, and it is equally possible 
that he might have sent his general agent 
to file it. In any event Balwant Singh 
“being dead, the presumption is that the 
general agent must have filed it under the 
instructions of his master, As pointed out 
in Garuradhwaja Prasad v. Superundhwaja 
Prasad (1), the statements of the deceased 
relatives, servants and dependents of the 
family are as much admissible under sec- 
-tion $2, clause (5), of the Indian Evidence 
Ast as the statements of the members of 
the family, provided they had special means 
of knowledge requisite -to rander their 
statements admissible. The evidence ad- 
duced by the defendants was disbelieved by 
both the Cpurts below. 

The appeal is, therefore, rejected. 

i Appeal rejected. 

(1) 23 A. 37 at p. 5l; 10 M. L. J. 267; 5 C. W, N. 33; 

Sr Bom. L. R. 831;7 Sar P. O, J. 724 
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CALCUTTA HIGH COURT. 

APPEAL FROM ORIGINAL Decrees No, 102 

- or 1915. 

March 22, 1918. 

Present :—Mr.'‘ Justice N: R. Chatterjea and’ 
Mr. Justice Greaves. 
MONMOHAN PANDAY AND OTHERS— 
Derenpants Nos, 9 To 14 — APPELLANTS 
VOTSUS 


BIDHU BHUSAN RAY CHOWDHURY 


AND OTHERS— PLAINTIFFS —— RESPONDENTS, 

Civil Procedure Code (Act F of 1908), O. XXII, 
r, 4 O. XXX, rf 4—Suit by persons described as 
proprietors of firm, decree “‘in—Appeal—Respondent, 
death of —Representative not brought on record, effect of. 

Order XXX, rule 4, of the Civil Procedure Oode 
applies only toa case where the gult is brought in 
the name of the firm. [p. 310, col, 1.] 

In a suit where the description of the plaintiffs as 
given in the plaint was “the proprietors and malike” 
of a firm and then the names of the plaintiffs were 
mentioned, the Court below gave a decree to the 
plaintiffs and in the decree one B. and 


` that the appeal was 
‘one of the plaintiffs, the deseased Dikhina 


- 


other persons were described as the plaintiffs without 
the addition of the words that they were maliks of 
the firm. After an appeal from the decree had been 
filed by the defendant one of the plaintiffs-respondents 
died, but his legal representatives were not brought 
on the record within the time allowed by law: 

Held, that the decree being in favour of the plaint- 
iffs jointly the appeal could not proceed in the 
absence of the legal representatives of the deceased 
plaintiff-respondent, [p. 310, col, 1.) 


‘Appeal against the decree of the Sub. 
ordinate Judge, lst Court, 24 Perganahs, 
dated the 14th January 1915, 

Babus Haraprasad Ohatterjee and Mritunjoy 
Chatterjee, for the Appellants. 

Dr. Sarat Ohunder Basck, Babus Jatindra 
Mohan Ghose and Sib Ohander Palit, for the 
Respondents. i 


JUDGMENT. 

N. R. Caatrersea, d—We think that the 
preliminary objection taken to the hearing of 
the appeal must prevail. 

The appeal arises ont of a suit to recover 
money on a hatchitia executed by two persons, 
named Upendra Nath Banerjee and another, 
as managing- partners of the “Calcutta 
Hosiery’ ‘in favour of Ray Chowdhury and 
brothers. The suit was institated, however, 
by Bidhu Bhusan and several other persons 
as plaintiffs. In the plaint the deascription 
of the plaintiffs was— The proprietors and 
maliks of the firm styled: Ray Chowdhury 
brothers,” and then the names of the plaintiffs 
were mentioned. The Court below gave a 
desree tc the plaintiffs and in the decree 
the names of Bidhu Bhusan and other 
persons were described as the plaintiffs 
without the addition of the words that they 
were maliks of the firm of Ray Chowdhury 
Brothers. After the appeal had been filed 
in this Court, one of the plaintiffs, Dakhina 
Ranjan, died and his legal representatives 
were not substituted within the time allowed 
by law. 

It appears that an appligation was made 
out of time and that a Rule was issued to 
show cause why the substitution should not 
be made though out of time. The Rule, 
however, was discharged, the result being 
dismissed as against 


Ranjan. KE ae 
Now, the decree being in favour of six 


plaintiffs jointly, the appeal sannot proceed 
inthe absence of the legal representatives of 
one of them, 


\ 
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The learned Pleader for the defendants- 
appellants refers to Order XX X; rule 4, which 
lays down that notwithstanding anything 
contained in section 45 of the Indian Con- 
_ tract Act, 1872, where two or more persons 
“may sue or be sned`in the name of a firm 
“under the foregoing provisions and any of 
such persons dies, whether before the institu- 
tion or during the pendency of any ezit, 
it ‘shall not be necessary to join the legal 
representative of the deceased as a party 
to the suit. It is contended that the suit 
was really instituted in the name of the firm 
of Ray Chowdhury Brothers. 

We are unable, however, to take that view. 
The snit was brought in the names of the 
particular individuals who were described 
as plaintifts,and not in the name of’ the 
firm, and this is made clear by the decree 
In tbe case 
of Ram Narain Nursing Dose v. Ram Ohunder 
Jankee Loll (1) in a suit by surviving partners 


for the recovery of a partnership debt which 


became due during the life of a deceased 
partner, the: representatives of such deseased 
partner, having regard to section 45 of the 
Contract Act (IX 0f 1872), were held to be 
necessary parties. The title of the suit was 
—lIssur Dass and Jugarnath, surviving 
partners of Nursing Dass deceased who carry 


. on business in’ 99, Cross Street, Caloutta, 


in the name and style of Ram Narain 
Nursing -Dass.., That appears to be a stronger 
case than the present, Order XXX, rule 4, 
does not help the appellants, as that rule 
applies only to a sase where the suit is brought 
in the name of the firm. 

But even if we are to hold that the appeal 
gan proceed in the absence of the repre- 
sentatives of the deceased plaintiff, we do 
not think that there would be any benefit to 
the appellants becanse the representatives 


~ of the deceased plaintiff can apply for exe- 


cution of the entire decree against the 
defendants as the decree in their favour ean- 


‘not be.touched by us, 


Under the. circumstancer, we think that 
the appeal must fail and is accordingly dis- 
missed with costs, two gold mohurs,to Dr. 
Basak’s clients. The Deputy Registrar's 
costs have already been deposited. 

Greaves, J.—I agree. 
ý Appeal dismissed. 
(1) 18 C. 86; 9 Ind Dee. ‘Nn. 8.) 58, 


INDIAN UASEB. 


~~ Held, (1) that the 


‘from Bremen to Rangoon and the 


[1918 


LOWER BURMA CHIEF COURT. 
Civit REGULAR No. 19U cr 1916, 
March 23, 1917. 

Present :— Mr. Justice Robinson, 
J. QG. BUCHANAN— PLAINTIFF 

Versus 


S. ©. MALL—Drrenpant. 

Trading with enemy Royal Proclamation of August 
b, 1914—Contract to buy German goods— Goods shipped 
from Germany before War—Price of goods demanded 
after outbreak of War and prohibition of trade with 
enemy—Buyer, whether bound to pay, 


‘ Sometime before the outbreak of War 4 entered 
intoa contract with B. at Rangoon. Under the contract 
A was (i) io buy certain goods in Germany, (it) to 
obtain a contract of affreightment to Rangoon, (218) 
to take out a policy of insurance; and (iv) to ship 
the goods in July 1914 B. on kis part agreed to 
buy those goods from A for a price which was 
fixed c. i. f. Rangoon. A performed his part of the 
contract and onthe 12th August 1914 cittsed to be 
presented to B for acceptance a bill of exchange 
covering the price, eto, of the goods and payable 
ninety days after sight. Along with the bill of 
exchange were tendered the bill of lading, invoice 
and insurance note. B refnsed to accept the bill 
of exchange aswell ne the documents of title, inas- 
much asthe War having broken ont on the 4th of 
August, the ship containing the goods was seized by 
the Belgian Government and trade with,Germany 
was prohibited by the Royal SANAN NA, dated the 
bth August 1914: 


Royal Proclamation rendered 
the ee abortive and illegal and so void: Mp. 312, 7 
col, i 

(2: that the effect of the outbreak of the War 
was that the contract of affreightment was dissolved; 
[p. 211, col. 2.] 

(8) that A was bound to tender and B was 
entitled to get valid and effective documents by 
which B could recover what might be lawfully 
recovered under such documents, but as-- A did 


notand could not tender such documents in respect ” 


of the coutract of affreightment, B. was entitled to 
refuse to pay against them. [p. 312, col. 1.] 


Mr. Clifton, for the Plaintiff. 
Mr. Mehta, for the Defendant. 


JUDGMENT.—Plaintiffé and defendant 
entered into a contract whereby plaintiff 
bought 18 tons of German tool or faggot 
steel, The price was fixed per ton c. z. f. 
Rangoon, shipment to be in July 1914, 
Plaintiff obtained a contract of affreight-« 
ment~by the SS. ‘“Schildturn,” whereby 
the goods were to be shipped and carried 
goods 
were so shipped. Plaintif also arranged 
a contract of insurance, 

In accordance- with the sontract plaintiff 
drew a bill of exchange on defendant pay- 
able ninety days after sight with interest 


` 


. 
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added. On the 12th August 1914 plaint- 
iff caused the bill of exchange to be duly 
presented to the defendant for acaeptance 
through the Mercantile Bank of India, Ltd., 
and with it were tendered the bill of lad- 
ing, invoice and insurance note. Dafendant 


' refused to accept the bill of exchange and 


plaintiff now sues him for the price of the 


goods, ets. i 


War having broken .out on the Ath 
August 1914, the SS. ‘Schildturn” was 
seized by the Belgian Government at 
Antwerp. 4 

Defendant pleads the Royal Proclamation 
of the 5th August 1914 and urges that 
ag the bill of lading was a German bill 
to pldintiff’s order the contract has become 
void.. It is not denied that the bill of 
lading is a German bill of lading. The 
contract of affreightment was with a German 
line. Plaintiff urges that he has done all 
that he had to do under the contract, that 
the outbreak of War would only affect an 
executory contract and that the goods, though 
in a German ship, were to be delivered to 
a British subject at a British port. He 
‘says that therisk thus became the defend- 
ant’s risk and that he is entitled to be 
paid. 

I have tried the issue as a/preliminary 
issue. I have been referred to certain 
racent authorities, Dunéan, For & Co. v. 
Schrempft & Ponke (1). The decision was 
affirmed on appeal, Duncan, Fox § Co v. 


- Schremrft & Bonke (2). 


The goods in this case wera to be 
dclivered in Germany and further perform- 
ance of the contract would have involved 
a trading in- goods destined for the German 


Empire in violation of the Royal Proclame- 


tion of the 5th August 1914, ; 
This authority need not be referred to 
further. The-next case is that of Arnhold 


.Karberg & Co. v. Blythe, Green, Jourdain & 


Oo. (3). This-involved two contracts for 
the sale of beans to be shipped from 
Chinese ports to, Naples and Rotterdam. 


“ Payment was to be net cash in London 


on arrival of the goods at port of discharge 
in exchange for bills of lading and policies 
of insurance but not later than three months 
from date of bills of lading. The beans 

(1) (1915) 1 K. B.-365; 84L. J. K. B. 780, 

(2) (1915) 3 K. B. 355; 84 L. J. K. B. 2208. 

(3) (1915) 2 Ka B. 379; 84 L. J. K. B, 1673, 
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were shipped in. July 1914 on German 
vessels which on the outbreak of the War 
entered ports of refuge in the east. At 
the expiration of the three months the 
sellers tendered to the buyers the shipping 
documents, in one gase a German bill of 
lading and an English policy of insurance, in 
the other both the bill of lading and 
the policy of insurance were German. The 
buyers refused the tender and were held 
entitled to do so. This decision was appealed 
but the decision was affirmed, Arnhold Karberg 
Oo v. Blythe, Green, Jourdain & Co, 
4). 

This desision was followed by Mr. Justice 
Beaman in Marshall & Co. v. Naginchand 
Phulchand (5). Lastly in Oama & Co. 
y. K. KE. Shah (6) of this Court Sir 
Charles Fox, C. J., took the same view. 

Having regard to this mass of authority 
I need only briefly reeord my findings, full 
authority for which san be found in the 
gases referred to above and in the rulings 
referred to in them. 

By the contract entered into plaintiff 
undertook to buy the goods, to enter into 
a contrast of affreightment to Rangoon, 
whioh will be evidenced by a bill of lading 
and to take ont a proper polisy of insur- 
ance. The defendant undertook to pay as 


‘settled by the contract against these doou- 


ments. When this has been done the 
plaintiffs as sellers will drop out, butsthey 
must supply defendant with a bill of 
lading and a policy which ara still sub- 
sisting and ean be enforced. Now here the 
contrast of affreightment was made with 
a German subject with reference toa Ger- 
man ship and the effect of the outbreak 
of the War was that the contract of 
afireightment was dissolved. The result 
was that the shipper was no longer bound 
to continue the yoyage and there waa no 
force left in the bill of lading by whish 
defendant could compel him to do so or 
to recompense him. 

It is not sufficient to say that the 
policy of instirance was with an English 
subject, for defendants are entitled to have 
the sontracié carried out by plaintiff before 
they pay, aud that plaintiff could not do, 


(4) (1916) 85 L. J. K. B. 665. 
(5) 37 Ind. Cas. 644; 18 Bom. L. R. 915. 
. (6) 33 Ind, Cas, 96; 9 Bur, L. T, 99, 


—_ 


812 . 4 


The Royal Proclamation of the bth 
August 1914 forbids the obtaining from 
the German Empire or from any person 
resident therein any goods, wares or mer- 
shandise: it also forbids the trading in 
any goods, wares or merchandise coming 
from the said Empire or from any person 
resident, carrying on business or being 
therein. If the contract had remained good, 


the effect would only have been that to. 


pursue it defendant might have had to enter 
into contractual relations with a German 
subject or subjects. 

The Proslamation, by forbidding trading in 
goods coming from the German Empire as 
these did, rendered the contract abortive 
and illegal and so void. Plaintiff was bound 
to tender and defendant was entitled to 
get documents that were valid and effective, 
documents by which he could recover what 
might be lawfully recovered under such 
dosuments. Plaintiff did not and could not 
tender such document in respest of the 
contract of affreigtment and this being so, 
defendants are „entitled to refuse to pay 
against them. 

The suit, therefore, fails and is dismissed 
with costs, ` 4 


Durt dismissed. 


PRIVY COUNCIL. 
Appgal FROM THE NAGPUR JUDIGIAL Commis- 
SIONER’S CouRT. 

June 13, 1918. 
Fresent:—Uord Shaw, Sir John Edge, Mr. 
Ameer Ali and Sir Walter Phillimore, 
Bart. 
GAURISHANKAR BALMUKUND— 
APPELLANT 
VETEUS 
CHINNUMIY A AND OTHERS——RESPONDENTS. 

Civil Procedure Code (Act XIV of 1882), ss, 320, 
395A—Emecution of decrees--Transfer of decree 
affecting immoveable property to Collector— Restriction 
on power of judgment-debtor to mortgage, extent of. 

The incompetence to alienate withont the Collec. 
tor’s permission, imposed upon a judgment-debtor 
by section 325A of the Civil Procedure Code, 
1882, is absolute and is not limited to the time 
during which the property is under the Oellector’s 
control, Therefore, a mortgage created by a judgment. 
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debtor in defiance of the prohibition is of no effect 


even after the property has come back into his hands, 
[p. 818, col. 2.) 

Magnivam v. Bakubai Rakhma Lohar, 16 Ind. Cas. 
570; 86 B. 510; 14 Bom. L, R. 598, overruled. 

Murray v. Murat Singh, 3 N. L. R. 171 at p. 172 and 
Sulu Bai v. Bajat Khan, 42 Ind. Cas. 200; 13 N. L. R. 
180 (F. B.), approved. 


Appeal from the decision in First Appeal - 
No. 15-B of 1912 of the Judicial. Commis- 
sioner’s Court (Mr. Stanyon, A. J. C. and Mr. 
Batten, A.J. C.) of the Central Provinces, 
dated the 26th April 1913, affirming that of 
the Additional District Judge, Amraoti. 

FAOTS,—The sole question in this appeal 
was whether a mortgage effected by the owner 
of immoveable property without the Collec- 
tor’s permission, at a time,when such pro- 
perty was under the Collestor’s control in 
terms of section 320 of the Civil Prosedure 
Code, 1882, was valid after the property bad 
been released from the Collestor’s control. The 


‘lower Courts both held that such mortgage 


was absolutely void. Hense this appeal. f 
Messrs. DeGruyther, K. C., and Parikh, for 
the Appellant, submitted that the incompe- 
tency to mortgage, imposed upon the judg- 
ment-debtor by section 325A of the Civil 
Procedure Code, must be construed secundum 
subjectam materiam, The result of sections 
320, eta, of the Code was that after the 
debts, for which the Collector was’ put in, 
were discharged, the Collector had no further 
rights over the property: why then should 
the judgment-debtor be debarred from mort- 
gaging the residne which would revert to 
him? A limitation should be placed on the 
literal words used. We submit that ‘the 
mortgage is enforceable against the mortgagor 
himself, once the Collector’s management 

has ceased. : 

Magniram v. Bakubat Rakhma Lohar (1), 
Jhabulal Kalar yv. Rampershad (2). 

Our submission is supported by section 43 
of the Transfer of Property Act, 1882, and 
section 18 of the Specifico Relief Act, 1877. 

The decision in Murray v. Murat Singh (3), 
afirmed by a majority in Salu Bar v. 
Bajat Khan (4), is incorrect: We rely on 
the dissenting judgment of Mittra, A. J. O., 
in the latter oase. 

The mortgagor is estopped from denying 
that the mortgage was good. 

(1) 16 Ind. Oas 570; 86 B. 510; 14 Bom. L. R. 598, 
(2) 40. P. L. R. 156. 

(3) 3 N. L. R. 171 at p. 172. 

(4) 42 Ind, Cas, 200; 13 N, L. R. 130 (F. B), - 


~ 
pd 


- the construction, it is alleged, 
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[Lorn Saaw.—T his is the case of a statutory 


prohibition, not one of the misrepresenta- - 


tion of aithority contemplated by section 
43 of the Transfer of Property Aak. N - 

[Sir W. Parnimorz,—lf the Statute is part 

of publio policy, the mortgage should not 

be allowed to defeat it. There is a close 

«analogy in England—the ‘case of a married 
woman restrained from anticipation. | 
The ‘respondents did not appear. 


JUDGMENT. 


LORD SHaw.By section 325A of the 
Code of Civil Procedure (Act XIV of 1882) 
it ‘is provided that :— 

‘So long asthe Collector can exercise 
or perform in respect of the judgment- 
debtors immoveable property, or .any 
part thereof, any of the powers or duties 
conferred or imposed on him by sections 
322 to 325 (both inclusive), the judgment- 
debtor or his representative-in-interesé shall 
be: incompetent to mortgage, charge, lease 
or alienate such property or part except with 
the written permission of the Collector, nor 
shall any Civil Court issue any process 
against such property or part in execution 
of a decree for money.” 

In the present case the two salient facts 
are simply these: That in 1891 the Collestor 
of the district came under the Act into 


possession of the property in question; and . 


that, secondly, while he was still in pos- 
session of’ that property, a mortgage upon 


it was granted on the 22nd July 1892 


by the judgment- debtor. It is now sought 
to make that mortgage operative in ths 
appellant’s favour by reason of this; that 
of section 
3954 is not to bereadin the complete and 
operative sense natural to the words, that 
is to say, of incompetensy to mortgage. such 
property, but must be read with an implied 
limitation. The limitation suggested is that 
there still remained in the judgment-debtor 
a power to mortgage the property so as to 
become operative over any residue that 


` might arise to the latter after the Collestor’s 


regime had ended. It is the fact that the 
Collestor’s regime has now ended, bat itis 
also the fast that, pending his regime, 


namely, on the 22nd July 1892, the mort- 
gage which is now founded upon was granted.’ 


referred to 
That: which 


Their Lordships have been 
authority upon this question. 
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is founded on by the appellant particularly 
is the case of. Magniram vy, Bakubat Rakhma 
Lohar (1). Their Lordships are of opinion 
that that case was erroneously decided. 
Upon the contrary, the oase of Murray v. 
Murat Singh (3), referred toin the judgment 
under appeal, and the case which has been 
decided recently by- the Full Bench of the 
Central Provinces in Salu Bai v. Bajat Khan 
(4) are, in the opinion of the Board, proper 
decisions aud sound in law. 


In short, the sole point in this appeal is, 
whether a declaration by Statute that a 
judgment-debtor shall be incompetent to 
mortgage his property is or is not to be read 
in the exact and plain sense which the 
words imply. It is not necessary to go into 
reasons for the Statue, but if reasons were 
to be implied, it is manifest that a confu- 
sion of title of a somewhat extraordinary 
kind would: arise if it was held that there 
was a competency on the one hand to 
mortgage the residuary interest, so to speak, 
of the judgment-debtor by him, leaving, on 
the other, uncontrolled and unimpaired 
during the same time, all those acts of 
administration by a Collector, which it is 
admitted in argument would be perfeatly 
competent. The confusion emerging from 
such a situation is not hard to figure. Their 
Lordships content themselyes with holding 
that the judgments of the Courts below on 
this point are right, and they will humbly 
advise His Majesty that the appeal should 
be disallowed. No other point was taken 
upon the appeal. The respondents not 
having appeared, there will be no order as 
to costs. ` 
Appeal disallowed, 


Appellant.—Mr,t ŒE. 


Solisitor for the 


Dalgado. 
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CALCUTTA HIGH COURT, 
APPEAL From ORIGINAL Case No, 20 or 1918, 
March 18, 1918, 

Present. —Sir Lancelot Sanderson, Kr,, 
Chief Justice, and Justice Sir John 


w Woodroffe, Kr. 


NARENDRA NATH MITTER— 
PeTiTiONEB—APPELLANT 


- CETSUS ~ 
Rai RADHA CHARAN PAL BAHADU 


-— RESPONDENT, 

Calcutta Municipal Act (IIT B, C. of 1838), Sek. F,- 
y, 2—Nominatién paper, jorm of— Description of can- 
didate, omission of, effect of—Proposer, whether cansign 
as approver—Alternative nomination papers, validity of. 
What is contemplated by rule,2 of Schedule V of 
the Calcutta Municipal Act is that a nomination 
paper should be self-contained and complete and 
that the nomination paper which is presented by 
the candidate must contain all the matters which 
are specified in the rule, one of them being the 
description of the candidate. [p. 817, cot 1} ~- 

Itis clear from the wording of clause (dj of the 
role that if a person signs the nomination paper of 
a candidate, either as proposer or seconder, he 
cannot also sign it as an approver, [p. 317, col, 1; 
p. 319, col, 1.] a 

The name of a firm which is not the signature of 
an individual voter is nob a good signature of an 
approver under clause (d) of the rule. Lp. 817, col. 2.] 

Nhe intention of the rule is that a nomination 
paper in order to be valid should, among other 
matters, contain the name of the candidate, and the 
names of the proposer and soconder, and then the 
names of the approvers. [p. 317, col. 2.] 

ter Woodroffe, J.—Under rule 2 of Schedule V of 
the Calcutta Municipal Act alternative nomination 
papers may be sent to the Chairman, so that if one 
ig held, either in whole or in part, to be invalid, the 
other may be used. In such case, however, each 
‘nomination paper should be complete jin itself. [p. 
318, col, 2.)  . | TT pi 

A candidate may send in a nomination paper with 
names of more than i8 voters as mentioned in the 
rule, in order to meet the case of possible objections 
to any of the voters whose names appear upon the 
paper. In such case, more than one nomination 
paper may be used but the papers must be connected 


by placing on cach paper the name, description and - 


address of the candidate as appearing -in the first 
paper. [p. 318, col. 2; p. 319, col. 1.) 
Appeal against the decision of Mr. Justice 
Chaudhuri, dated. the 15th March 1918, 
sitting on the original side, 

FACTS appear from the ‘following judz- 
ment of 

CHAUDHURI, J.—This is an application under 
section 45 of the Specific Relief Act, relating 
to the acceptance of the nomination paper 
of Babu Narendra Nath Mitter for the forth- 
coming Municipal election. Lhe Chairman 
of the Corporation has held the nomination 
of that gentleman as valid. His degision is 


+ 


‘tion of Narendra’ Nath Mitter. 


questioned on several grounds. The nomina- 
tion paper, he holds, contains the.. necessary 
particulars -required by rule 2 of the election ` 
rules. He has treated as part of the nomina- 
tion paper a letter written by the candidate 
signed by himself containing this description, 
“Honorary Presidensy Magistrate, Landlord 
and Banker, Hindu, Bengali,” As an annex. 
ure to that letter there are three-printed . 
forms containing signaturés. In thé printed 
forms which have-been signed by the proposer, 
seconder and approvers there isno dessrip- 
The Chair- 
man hag held that the covering letter of 
Narendra Nath Mitter can be treated as part 
of the nomination paper. I am unable to 
take the rame view. The letter itself speaks 
of the nomination paper ssa separate doou- 
ment, It seems clear to me under the rules 
that the nomination paper shculd contain 
the descripticn of the candidate. The very 
same question came up in Kogland,and it 
was held that an omission of the candidate’s 
description was fatal and sould not-be regard- 
ed as`a misnomer. In Reg. v. Tugwell 
(1) Chief Justice Lord Cockburn bas held tkat 
a total omission: of description was rot an 
inaccurate description and was- not cured by 
section 142 of the English Act, and it was, 
therefore, fatal to tle validity of the voting 
paper. We have’ no section corresponding 
to section 142, Justice Hannen also said 


-in that case that he could not think it 


would be right to hold that the nomira- 
tion paper was valid notwithstanding a total 
omission of the description cf the sandidate. 
It was argued that the description was 
for the purpose of enabling the Chairman 
to identify the candidate. “Bat I think it 
has been rightly argued on the other side 
that it ia for the purpose of enabling the 
persons who are approvers to identify the 
person whom they are approving. p 

The second point relates to sub-rule 2 
(a) of the elestion rules, namely, that the 
signatures of 18 voters as approvers ought 
to appear. As I bave- said, the - nomina- 
tion : paper in this case consists of 3 
sheets. The first sheet contains, amongst other 
things, the signatures of the proposer and 
the ssconder and of 18 persons as approvers. 
The second sheet contains the names of 
14 persons, it being pasted on to the first 

(1) (1868) 3 Q. B. 704; 9 B. & S. 367; 37 L. J. Q. 
B, 275; 16 W, R, 1039, 
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shest. On the third sheet, also pasted, 
there are three signatures. Objection hag 
been taken by the applicant before me that 
“the sigrature of Tandulal on the first 
sheet (he being No. 6 on that page) ought 
not to have been accepted and similar 
objection has been taken to Nos. 3, 8, 12, 
"14, 10 and 15. Nos. 10 and 15 have been 
rejected by the Chairman, and, therefore, 
it is not necessary for me to consider 
them. With regard to Tandulal it is said 
that there is ro such voter, The Chair- 
man says, “the full name of Tandalal -is 
said to be Tandulel Kanori, voter Ne. 
1821,” Now on the electoral roll there is 
no sach name as ‘Tandulal. The name of 
Tandulal Kanori appears, There is also 
another name on the eleotoral roll, that of 
Tandolal Agarwalla, who is put dcwn as 
voter No. 615 in that list. “How it could 
be decided without. an exquiry by the 
Chairman as to whether Tandulal was 
Tandulal Kanori or some other person, 
T cannot make ont. Tandulal waa nct 
present, and the ‘Chairman seems to have 
relied entirely on an allegation made-on 
behalf of the cardidate Narendra Nath 
Mitter, I do not think that he was om- 
petent to do so. What be has got to do is 
to compare the rame of the signatcry with 
the name appearing in the election roll, It 
ig tö avoid’ elaborate erqnuiries asregards 
the identify of voters that that rule ought to 
be strictly observed. ‘Ag authority for this 


proposition, reference has been made to 
Moorhouse v. Innney (2). There ought 
not to be a laborious erquiry into 


these matters,. but the question cught to 
“be determined by mere comparison cf the 
nomination. paper and the electoral roll. 
An objection was also taken to No 3, 
Jagabandhu Mookerji, who apparently wrote 
a letter saying that he had not approved 
of the candidate. No enquiry was made 
into that matter, and yet the signature was 
accepted. With regard to No. 8, Benoy 
Krishna Chakravarty, his signature appears 
on page l as well as on page 2, So far as page 
2 is concerned, I shall have to say later 
as to.why it Has been rejected, and, there- 
fore, I do not want to deal with that 
man's case at present. With regard to 
No. 12, the name of- Ananda Mohan Shaw 


(2) (1885) 15 Q. B. D. 273;,53 L. T. 343; 33 W. B, 
04 49.5. P. 471. 


appears as voter No. 1509. In the listthe 
number put down against No. 12 is 1509. 
It is said to be a mistake for voter 
No. 14£4. Here again the name on the elec- 
toral roil and the signature do not agree and 
1 do not, therefcre, think that the Chairman 
should have accepted that signature as the 
signature of a voter. With regard to No. 14, 
the signature appears as Srigopal Bilas Roy. 
The Court Munshi has reed it. as such, it bas 
also been supported by an affidavit, relied upon 
by the applicant before me; and it is not 
said that it could be read in any cther 
way. The name appears on the elestion 
roll as Srigopal Bilas Ram, and, tkerefore, 
the Chairman was not competent to treat 
the signature on the nomination paper as that 
of a voter, 
With regard 
allegation has 


to page 2, a very serious 
been made. Some of the 
persons whose names appear on that list, 
have said that they never intended to 
approve of the candidate Narendra Nath 
Mitter. Certain others have come forward 
and said that they were prepared to approve 


of that . candidate. It appears, however, 
from the petitioner’s affidavit that some 
of the signatures, at any rate, on that 


page vere signatures which were nt down 
in sonnecticn with the proposed election 
of one Pramatha Nath Pramanie. It is 
curious how a dcsoument of that character 
should have come io te pasted-on to the 
ncmination paper upon which the cardidate 
Narendra Nath Mitter. has relied, and [ 
think that the Chairman was quite right 
in nct taking into consideration the signa- 
tures on that page. 


With regard to the third sheet, it contains 
three signatures but not the name of the 
candidate proposed. „There is nothing to 
chow that those persons approved of the 
propcsal made by the proposer and the 
seconder, ard relying upon the case of 
Harmon v. Park (8). I hold that those 
signatures ought not to have been accepted. 

The result of my decision, therefore, is 
that there’are not 18 approvers approving 
of the candidate Narendra Nath Mitter, and 
on that ground also the nomination paper 
ought not to have been accepted. The Rule, 
is, therefore, made absolute with costs, 


(8) (2881) 70. B. D. 369 at p. 378; 50 L. Q. B, 775 
46 L. T, 174; 45 J. P. 714, 
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. General, and 9, K. Ohakravarty, for the Appel- 


lant. 
Messrs. N, Sarkar and 5. C. Basu, for the 


`. Respondent. 
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JUDGMENT., 


Sanperséx, C, J.—Tbis is an appeal by 
Narendra Nath Mitter against the 
judgment of my learned brother Mr. Justice 
Chaudhuri. The matter arose in connection 
with the candidature of Mr. Narendra Nath 
Mitter for the forthcoming Municipal Eles- 
tion in Calentta. This gentleman was a 
candidate for the Corporation, aud he sent 


in certain documents to the Chairman of 
the ~Corporation in connection, with his 
nomination. Anobjection was taken to these 


documents as not constituting a valid nomi- 
nation, 

The Chairman desided in favour of Mr. 
Narendra Nath Mitter. A Rule was obtain- 
ed under section 45 of the Specific Relief 
Act; and, upon the hearing of that Rule 
the.learned Jadge made it absolute, with 
the result that he overruled thé~degision 
‘at which the Chairman of the Corporation 
had arrived. 

Now, the Rule which relates to this matter 
is one of the rules relating to the. conduct 
of elections which were made in pursuance 
of the Calontta Municipal Act of 1899, This 
is rule 2, and it runa as follows: — 

“Every person who is a candidate for 
election shall send to the Chairman, not 
less than fourteen days before the day 
fixed fcr the election, a nomination paper con- 
taining: — 

“(a) bis name and desoription and a state- 
ment of his place of abode, 

(b) the name of the ward or wards for 
which he proposes to stand, 

‘“(c) the signature of two -voters other 
than the candidate in each such ward who 
respectively prapons and second his candida- 
ture, and 


(d) the signature of eighteen voters other 


than the candidate in eaoh such ward who 
approve his nomination.” 


The candidate in this case Mr. Narendra 
Nath Mitter sent in foar documents. The 
first was a letter signed by himself and 
addressed to the Chairman of the Corporation 


“of Calcutta in these words ;— 


0O. P. Gibbons, K. C., Advosate- 


. Ganeral Election. 


signed by 14 people, 


“Dear Sir, 

“I beg to send you herewith my nomi- 
nation paper for election as Municipal 
Commissioner for Ward No. 6 at the ensuing 
The noniination paper is. 
duly proposed, seconded and approved. 


“Yours truly, 

“(Sd.) Narendra Nath Mitter, 
Hony. Presidency Magistrate, 
Landlord and Banker, Hindu, 

Bengalee,” 


Attached to that letter, by means of a 
clip as we were informed, were three forms 
of a nomination paper. These three forms, it 
appears, were gummed “together, The first 
one is as follows:— 

“I hereby propose Babu Narendra Nath 
Mitter, wrongly put down as Nagendra 
Nath Mitter in the election roll, of Premi- 
ses No, 84, Muktaram Babu's Siro, who 
is recorded as Voter No. 1553 of Ward No. 6 
as a candidate for election as Commissioner of 
Ward No. 6.” 

Then the name of the proposer is written 
and his number as voter and that of his 
ward and, then the name of the seconder 
is written, Atal Coomar Sen, with his 
number ás voter and the number of the 
ward, Underneath there are the names 
of the lE approvers with their numbers 
as voters, and the number of the ward 
opposite to their names. The name of 
Atal Ccomar Sen appears as approver as 
well as seconder, and the Chairman of 
the Corporation has found that No, 15, 
the name of which is Sew Kissen Srikissen, 
is that of a firm, and the signature is not the 
signature of an individual. 

The second nomination paper is in the 
same form as that which I have read, but 
it does not contain the names of the pro- 
poser, and the seconder, nor does it contain 
the name of the candidate. That form is 
the name of Atal 
Coomar Sen again appearing a8 an ape 
prover. 

The third document is agih similar 
nomination form, and that again does not 
contain the names of the proposer and the 
seconder, nor does it contain the name of the 
candidate. © 

Now, the first Speakon which was taken 
to these documents being a valid nomina. 
tion was that the nomination paper dig 

i 
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not contain the 
didate, 
The answer 


desoription of the can- 


which was given to that 
objection was, that it was true that the 
actual form of the nomination paper did 
not contain the description of the candidate, 
but the description of the candidate appear- 
ed fully from the letter which had been 
attached to the nomination paper and that 
the letter and the three nomiuation forms 
ought to betaken together as one nomina- 
tion paper, and that consequently the nomi- 
nation paper did contain the description of 
the candidate. 

In my judgment that contention is not 
sound, and I think that the first objection 
which is raised to these dosuments being 
a valid nomination paper, viz. that the 
nomination paper does not contain the des- 
cription of the candidate, is a good objes- 
tion. I think it is clear that what is 
contemplated by the rules is that a nomina- 
tion paper should be self-contained and 
complete and that the . nomination paper 
which is presented ~ by the candidate must 
contain all the Sakera which are specified 
in role 2, one of them being the dascrip- 
tion of the candidate. We were informed 
that the forms: which were used were sup- 
plied by the Corporation: if this be so, I 


think- it is somewhat unfortunate that the.. 


forms do hot contain a space which is 
allocated to the desoription of the candidate, 
There is a ‘space 
and there is also a space allosated “to his 
` place of residence, but there is no’ space 
allocated to his description, as is the case 
in the forms which ara prescribed under 
the ‘Municipal Corporation Act in England: 
in those forms there is a separate column 
provided for the description of the candi- 
date. 

On the facts of this case, in my judgment, 
the nomination paper which has been sent 
to the Chairman of the Corporation does 
not contain the déseription of the candi- 
date. 

The second point which is urged against 
the validity of this nomination was that 
the name of thé seconder had been includ- 
ed as one of the approvers. I think it 
is clear from the wording of the fule 
that if a person signs the nomination paper 
of a candidate, either as proposer or second- 
er, he cannot also sign it as an approver. 


allocated to his name- 


Therefore, I agree with the decision of 
the Chairman of the Corporation when he 
decided that the signature of Atal Coomar 
Sen as an approver was notin order. 

The Chairman of the Corporation has 
also desided that No. 15 is the name of 
a firm and not of an individual: and, the 
learned Advocate-General has quite correctly, 
if I may say so, admitted that he could 
not support that as a good signature of 
an approver on the ground that itis the 
name of a frm and not the signatura of 
an individual voter. Consequently, if the 
nomination is to be confined to the first of 
these three forms, in my judgment it is 
not a good ae for the following 
reasons :-—— 

First, that it does not contain the des- 
eription of the candidate, and, secondly, that 
it dées not contain the names of 18 ap- 
provers in addition to the names of the 
proposer and seconder, 

The result is that there i8 really an 
end of this matter, unless this Court thinks 
it right that either the second or the third 
form ought to be taken into consideration 
and ought to be treated, as part of the 
nomination paper. In my judgment neither 
the second nor the third form ought to 
be taken as part of the nomination paper, 
and the ground of my desision is, that 


neither the second nor the third form con- 


tains the name of the candidate and the 
names of the proposer or seconder. The 
intention of the rule is, that a nomination 
paper, in order to ba valid, should, among 
other matters, contain the name of the candi- 
date, and the names of the proposer and 
seconder, and then the. names of the ap- 
provers. And, to my mindit would not be 
right for us to say that the second form 
and the third form should be taken as part 
of the nomination paper, merely because 
the three forms are gummed together and 
sent in to the Chairman at the same time. 
If we were so to hold, we should be laş- 
ing the procedure in respect of these 
elestions open to the possibility of con- 
siderable abuse, because unless the names 
of the candidates, his proposer avd seconder 
appear-on the paper which the approvers 
are asked to sign, it might be that sig- 
natures of approvers might be obtained by 
representing that they were giving their 
BROravs) to-a particular candidate, when, 


y 
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as a matter of fact, their signatures were 
intended to be used for another candidate. 
I do not say that this was done in this 
case. IE only use that as an illustration for 
pointing ont that it would be impossible 


for us to hold that the second and third 


forms ought to be looked upon as part 
of the nomination paper simply because 
they are attached to the first nomination 
paper and sent to the Chairman at one and 
the same time. I do not express any 
opinion as to whether the second and third 
forms might have been looked at for the 
purpose of seéing whether the nomination 


is valid, if they had contained the names. 


of the candidate and of his proposer and 
the seconder. I sonfine my judgment to 
the facts of this case and hold that we 
cannot look at the second and third forms 
for the reason that neither of them con- 
tained the names of the candidate, the pro- 
poser and the secondar. 

There is one other matter to which I 
wish to refer before I conclude my judg- 
ment. It is said that it was alleged before 
the Chairman of the Corporation and also 
before Mr. Justice Chaudhuri that some of 
the signatures of the approvers, in what I 
gall the second form (which contairs the 
names of the 14 approvers), were intended 
to be in support of the candidature of 
some person other than Mr. Narendra Nath 


Mitter, and the learned Advocate. General, 
applied to the Court that we should admit 
certain affidavits with regard to that matter, ` 


inasmuch as he said that reflection had 
been cast upon the reputation of his client. 
It appears that those affidavits had not 
been used before Mr. 


acting for the appellant, which learned 
Counsel is not before us _ to-day) ~- decided 
not to use those oe before the learned 


` Judge. 


Under those ESEN the respond- 
to tbeir admission on the 
hearing of the appeal and we declined to 
admit them. 

Having regard to the conclusions which 
I have already expressed in the first part 
of my judgment, it is not necessary for me 


‘to some to any decision about. this matter; 


I express no opinion as to whether there 
is any- ground for the suggestion that 


some of these names were obtained for 


` 
sz 
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Justice Chaudhari, 
but that “the learned Counsel who was then 


~ 
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another «andidata or another proposed 


candidate, 
In this connection I may draw attention 


to the fact that; as I read the judgment | 


of Mr. Justica Chandhuri, the learned 
Judge gave no definite finding on this 
point. Therefore, that matter, in my judg- 
ment, remains undecided: at any rate, 80. 
far--as my judgment goes, I express. no 
opinion one way or the other, as, for the 
reasons I have stated, ib is unnecessary for 
my judgment. 

For these reasons I think that the appeal 
should be dismissed with costs and the Rule 
discharged with costs. 


At the request of the learned Md vaste: 


General to deal with a further point that 
he urged, 1 will add this to my judgment. 
The learned Advocate General contended 
that the nomination paper did contain a 
description of the candidate because after 
the address of the candidate appear these: 
words :— 

“Who is recorded as Voter 
Ward No. 6” 

In my judgment that by itself is not a 
“description” within the meaning of rule 2 
(a). When one refers to the: election roll, 
one finds there the name of Nogendra Nath 
Mitter, which ought to be Narendra Nath 


No. 1553 of 


-Mitter, opposite the number 1553, and his 


address No, 84, Muktaram Babu’s Street. 
This carries the matter no- further than 
the nomination paper itself., 1 cannot 
think that such a reference by itself can. 
be held to be a description of the candi- 
date within the meaning of the rule. 
Wooororrs, J.—Rule 2 of the election 


rules says that a nomination is to be 
sent to the Chairman. In my _ opinion, 
if there be one sush paper,. if must be 


complete in itself, which is not the case here, 
for the description given on an appended 
letter from the candidate is not suffisient. I 
see, no reason, however, 
nomination papers should not be sent to the 
Chairman, so that if one is held, either in 
whole or in ‘part, to be invalid, the other 
may be used. In such case, however, each 
nomination paper should be complete in 
itself, I see also no reason why the 
candidate should not send in a nomination 
paper with names of more thad 18 voters as 
mentioned in ths rale, in order to meet the 


case of possible objections to any of the voters ` 


N 


why ‘alternative . 


~ 
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such tase, more thanone nomination paper APPEsL FROMTHE SIND JULIOIAL OOMMISSIONER S 
may be used, bnt the papers must be Corr. 


sonnected (otherwise than as here by mere 
pinning together). That connection is 
effected by placing on each paper the 
name, description and address of the oan- 
didate as appearing in the first paper. 
If we were to hold otherwise, we should 
open the door to fraud; 

Here the first paper does not contain a 
description of the candidate such as is 
given in the letter appended to the 
nomination paper. I agree with the 
Chairman that a seconder cannot also sign 
as an approver. The 18 voters in clause 
(d) of the rule are clearly !8 voters other 
ihan those mentioned in clause (c). This 
excludes Voter No. 10 on the first men- 
iioned paper, The number of approvers 


in the first paper is (excluding also, asis > 


admitted, Voter No. 15 which is the 
name of a itirm) 16 only. This is insuffi- 
sient, unless we include voters on the 
other two papers said to, be attached to 
the first paper. The second paper must 
be excluded. It is said to include the 
names of voters who say that they intended 


to support Babu Promotha Nath Pramanick. .- 


But apart from this, that appears not com- 
plete. I think the third sheet ought to 
be exsluded on the same ground, namely, 
that it is not in itself complete and is not 
thus connected on its face with the first paper, 
so as to make it capable of being read with it. 
It is suggested that some impropriety 
was committed in putting ; forward the 
second paper as to which Mr. Justice 
Chandhauri, according to the report read to 
us, does not. seem to have come to any 
definite finding. It is impossible to accede 
to the application of the appellant fo put 
in further affidavits, for his learned Counsel 
said at the hearing before Mr. Justice 
Chaudhuri that he would not give evidence 
on this point. It is not necessary, how- 
ever, to go into this matter further, for 
the appeal fails on the technical ground 
stated and should be dismissed with sosts. 
I agree that reference to the number of 
the candidate in the elestion roll is not 
by itself a sufficient description within the 
meaning of the rule: though if it were, the 
appeal fails on other grounds stated. c 
Appeal dismissed, 


March 11, 1918. 

Present :—Harl Loreburn, Lord Dunedin, 
Lord Sumner and Lord Paramoor. 
Tar KARACHI PORT TRUS T— 

APPELLANTS 
weTSUS 


J. MACKENZIE DAVIDSON AND OTHERS— 
Responpests, 

Contract to supply labour, construction of —Covenant, 
unplied—Maps and specifications, = 

Plaintiffs agreed to supply labour to the defend- 
ants by loading and unloading waggons of sand 
for purposes of reclamation on the foreshore. The 
agreement was accompanied by maps and speci- 
fications. The plan showed a low rubble construction 
shown in section -which was designated “temporary 
rubble toe to protect filling during reclamation.” 
Plaintiffs sought to import into the contract an 
implied term that the defendants were to provide 
adequate protection to the filling up by sand by a 
temporary rubble during reclamation: 

Held, that assuming that the contract had an 
implied condition, the condition was only to execute 
the protection as shown in the plan and that it was 
impossible to spell ont of the plans and sections an 
obligation to do more than what was there shown. 
[p. 321, col, 2.] 

Appeal from a judgment and decree of the 
Judicial Commissioner’s Court, Sind, (Pratt, 
J. O, and Kemp, A.J.C.}, dated the 8th August 
1913, praying in favour of thé respondents a 
decree of the same Court (Hayward, A.J. O.) 
in its District Court Jurisdiction, 

Messrs. P. V. Lawrence, K C., and A. M. Lats 
ters, for the Appellants. 

Mr. Unjchn, K. O., and Sir W. Garth, for 
the Respondents. 

JUDGMENT. 

Lorp Donepin.—The plaintiffs in this suit 
are the contrastora who contrasted to supply 
labour for reclamation work undertaken by 
the defendants, the Karachi Port Trust, at 
the north pool of Karachi. 

By the contract entered into between 
the plaintiffs and the defendants the plaintiffs 


_were to supply the labour for filling and 


emptying the waggons used in transporting 
sand from places on the shore and laying it 
down on the foreshore to be reclaimed. Work 
was done by the plaintiffs and pay- 
ments were made therefor by the defend- 
ants, 

The claim as originally launched consisted 
of one large item of Rs. 72,514 and 
of various small items. The trial Judge 
disallowed item 1 in tofo, and in respect 


gy 


- action, 
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of the other items allowed Ra. 650, 


Rs. 150 of which had been admitted, and found 
the defendants entitled to the sostsof the 
The Appeal Court recalled the 
judgment of the trial Judge and allowed 
Rs. 17,640 for the first item, and Rs. 1,900 


Nin respect of the other items, and made 


~" terial to the 


a sient of the 


A 


a new order as to costs. 

Before their Lordships’ Board the parties 
agreed to settle all items except the first 
by allowing judgment for the plaintiffs for 
Re, 1,350, the question of costs to be 
anaffacted by this arrangement. 

The sole question, therefore, that has been 
argued before this Board has been the 
question of liability for the first item. 
That item was in respect of 89,000 
brass (a brass==100 oubie feet) of sand, 
alleged to have been handled and not 
paid- for. 

The glauses of the contrast which are ma- 
determination of the question 
involved are as follows: 

“1. The “work required to be done by 
the contract is to find the necessary 
labour for filling and emptying the wag- 
fons. 

2. The contract will be paid by measure- 
area reclaimed and before 
commencing work he must satisfy himself 
‘as- to the correctness of the depths shown 
‘on the sections of the ground and agree 
to aktide by same and the following stipula- 
tiens, P l 


%  * # 
“11, The Port Trust are at present 
engaged in putting rubble protection to 


enclose the area to be reclaimed and this 
will be in progress probably when the 
work is commenced, and the contractor ia 
not to make any claim for alleged or 
actual loss of material being washed away 
during the progress.of the work and when 


quoting his rate for the’ labour in filling 
and emptying it, must inolude all and 
every such sontingensy as loss in bulk 


through washing or spreading by the sea, 
sinking and settlement, or Jeaking or blowing 
out of the waggons during transit from 
the sand hills to the kite of reclamation. 

12. There are approximately about 
2,50,000 brass to be reclaimed, but the con- 


tractor will be paid strictly in accordance 
with the 
‘rgections of the ground at the completion 


work when actually done on the 


+ # 
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of the work and no} allowance whatever 
as stated in paragraph 11 will be entertained 
for sinking, washing away, ets.” 

The area reclaimed was measured, after 
the operations of the plaintiffs were finished, 
by the engineers of the defendants. The 
plaintiffs, -tbough invited to send their’ 
engineer to check the measurements, did 
not do so. In the result the defendants 
brought out the sum which was due in 
accordance with these measurements and 
paid the plaintiffs accordingly, Asto the 
accuracy of these measurements there are 
concurrent findings of fact by the trial Judge 
and the Court of Appeal. The trial Judge- 
BAYA: — 

“The defendants’ calculations have been 
explained in full detail by the Port Engineer, 
Mr. Coad, and appear to have been liberal 
and reasonably accurate. The asaloulations 
‘have been entirely redone in light of such 
jncorrectnesses as have been pointed out, and ° 
the result has been to show nota dado 
but a considerable overpayment. It re- 
mains only to observe that plaintiffs declined 
defendants’ offer to be present at and check 
_the final measurements on thé ground, and 


“that it is impracticable to check them 
now on the ground owing to the subse- 
quent completion of the reclamation. There 


would, therefore, appear to be no reason 
to suppose that there were any material 
miscaloulations of the work done on‘ the re. 
clamation.” | 

The Appeal Court Judges say :— 

“Nor do we think the plaintiffs have shown 
that the final measurement sectional drawings 
are wrong, or that the depths in them are in- 
correct,” 

The plaintiffs, being thus debarred from 
shallenging the defendants’ measurements 
as to the amount of sand actually deposit- 
ed on the ground, seek .to make their 
ease inthe following way. By a calculation 


of the number of waggons filled and the 


average contents of each waggon, they say 
that they. prove that so mush sand was 
‘actually put on the ground. Tbe differ- 
ences between the amount sa brought ont 


.and the amcuné as disslosed by the engineer's 


measurements is sand whish has in soma 
way disappeared. This sand, they say, has 
been washed away. Turning to the con- 
tract, they argue that the oontrast, when 
read with the plans and specifications, shows 


- 


` 


- mation.” 
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an implied covenant on the part of the 
defendants to afford a proteation of rubble 
work to keep the deposited sand from being 
washed away, aud averring that the defend- 
ants failed to afford such protection, they 
claim the value of their work on the sand 
deposited but rendered unavailable as dama- 
ges for breach of cortract on the part of the 
defendants. 

Both the trial Judge andthe Judges of 
the Court of Appeal were of opinion that 
the plans added an implied term to the 
contract, but they differed as to what that 
term was, The trial Judge held that it was 
to supply the protection 
on the plans and sections, ~ that being 8 
low rubble sonstruction shown in section 
and designated on the plan “temporary 
rubble toe to protect filling during recla- 

He held that, judged by that 
standard, the defendants had, as a matter 
of —fact, 
sovenanted eto do. The result was that the 
plaintiffs had proved no breach and con- 
sequently no damage. The Judges of the 
Court of Appeal held that the implied 
covenant was to supply an “adequate” 
protection, and they considered that inade- 
quacy was proved by the mere faat of the 
discrepancy between what they considered 
the proved Waggon loads deposited, and the 
proved amount measured; there being in 
their view no means of accounting for that 
difference except by the supposition that 
the missing amount had been washed away 
and the fast of its being washed away 
being per se proof of the inadequacy of 
the protection. 

It was argued on behalf of the defendants 
that as the contract itself is silent on the 
point, an implied obligation to afford “pro- 
testion” by means of rubble work could not 
be drawn from the plans and sections, and 
that section 11 of the contract above 
quoted was destructive of any such idea. 
Their Lordships do not find it necessary 
to express an opinion whether that argu- 
ment is sound or not. They are clearly 
of opinion that it is quite impossible to spell 
out of the plans and sections an obliga- 
tion to do morethan what is there shown. 
Indeed the learned Counsel for the plaintiffs 
admitted that he could not support the 
view of the Court of Appeal, which would 
extract fromthe contract whichis silent on 
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actually shown, 


constructed all that they had ` 


£ 


+ 
ht 


391. 


the point, and from the plans and speci- 
Soations which contain no words of obliga- 
tion, but only show certain proposed son- 
struction, a cgvenant on tha part of the 
defendants to ‘afford an “adequate” pro- 
tection. This concession, though candidly 
made, sould. not, in the opinion of their 
Lordships, have been with any prospect of 


' gucoeass withheld. 


This dislodges the judgment of the Court 
of Appeal, which is also based on what 
seems to their Lordships a fallacy. Taking 
the measurements of the eontents of tha 
waggons on the one hand, and the 
measurements of the stuff on the ground on 
the other, as equally accurate, and finding 
that the sum of the latter is less than 
the sum of the former, the learned Judges 
draw the inference that the difference must 
be accounted for by washing away. This, 
however, is a non sequitur. Not only may 
part of the sand have been blown away 
in transit, but the discrepansy might be 
caused by subsidence (the measurements 
having been effected from the data furnish- 
ed by sectional drawings), and further 
the sectional drawings themselves might 
be erroneous, an error which by clause 2 of 
the contract the plaintiffs were content to 
abide by. Indeed the method employed 
by the learned Judges entirely ignores the 
stipulation of the contract that measure- 
ment of the area was to be the basis for 
arriving at the sum to be paid, 


therefore, is reduced to this, 


The case, 
deciding that the 


that assuming without 
contrast has an implied condition, their 
Lordships must hold that that condition 
was only to execute the protection as shown 
on the plans; and here there is a direst find- 
ing by the trial Judge who saw the wit- 
nesses that the defendants had done what 
they contracted to do, a finding which is 
undisturbed by any finding or even remark 
of the Court of Appeal. In sucha case 
their Lordships think it impossible to dia- 
turb the finding of the trial Judge. The 
result is .that the plaintiffs fail on the first 
item of the claim. The judgment appealed 
against must be recalled, and in accordance 
with the arrangement recited judgment 
entered for Rs. 1,350. As the defendants 
have been completely successful on the only 
substantial question in the case, they must 


|| 
> 


A 


322 INDIAN OASES, l 5 


(1918 


SATISH RANJAN DAS V, MERCANTILE BANK OF INDIA, LTD, 


have their costs in the Courts below and 
before this Board. 
Their Lordehips will humbly advise His 
Majesty in accordance with this opinion, 
Appeal allowed, 


Solicitors for the Appellants: Messrs. Sharp 
Pritchard & Oo, 

Solicitors forthe Respondents: 
L, Wilson & Co. 


Messrs, T, 
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CALCUTTA HIGA COURT. 
ÅPPEAL FROM ORIGINAL Crvin Ño. 65 or 1917 
: “August 27, 1917, 
Present :— Sir Lancelot Sanderson, KT., 
Chief Justice, and Justice Sir John 
Woodroffe, Kr, 
SATISH RANJAN DAS—Derexpanr— 
APPELLANT ; 


VETSUS | 
MERCANTILE BANK or INDIA, LTD.— 


PLAINTIFF3— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXXTY, 
Yr, 6—Sortgage decree—Mortyayed properties not 
exhausted—Mortgagec, whether entitled to personal 
decree. A 

Order XXXIV, rule 6, of the Civil Procedure Code 
does not mean that a porsonal decree against the 
mortgagor cannot be obtained in any case where 
the whole of the mortgaged properties directed to be 
sold have not been sold for whatever cauge ib may 
be.[p. 327, col. 1; p. 328, col, 2.) 

Whero thereis a deficiency after the salo of all 
the mortgaged properties which were available for 
sale at the date of sale under the mortgage decrec 
the mortgagee-decree-holder is entitled to enforce the 
eee a mortgagor under Order XXXIV, rule 
6, GE rocedure Code. [p, 827, cols, 1-& 2, p. 329, 

If it can-be shown that the properti i 
included in the mortgage and eich Repeat ih 
pursuance of the mortgage decree wero in fact not 
sold owing to some action or default of the mort- 
gages, then the mortgagee would be debarred from 
DE one a personal liability under Order 

ruie ivil Pr 5 3: y 

eer ey re ocedure Code, [p, 825, col. 2; 
_ But the fact that some of the’ properties i 

in the mortgage decree have, shee e rer 
decree and by reason of the prosecution of his rights 
by a prior mortgagee and through no act or default 
of the decree-holder-mortgagee, ceased to be ayailable 
for sale, is not sufficient to debar the claim of the 
mortgagec-decree-holder for a personal decree 
Serra es rule 6, Civil Procedure Code, 


itAfter the plaintiff, a secund mortgagee i 

a mortgage decree, the MOLara. akan a 
an insolvent. On an application mado by & prior 
mortgagee to the Insolvency Court most of the 
mortgaged properties were sold by the Official 


Assignee free from all incumbrances, This sale, which 
was not objected to by the plaintiff, was not sufficient 
to pay off even the claim of the prior mortgagee. 
The remaining items of the mortgaged properties 
were then sold by the plaintiff under his mortgage 
decree but the price realised by the sale was very 
small. The plaintiff thereupon applied for a per- 
sonal decree against the mortgagor and his sureties: 

Heid, that the plaintiff was entitled to a personal 
decree under Order XXXIV, rule 6, Civil Procedure 
Code, although all the properties included in the 
mortgage decree obtained by him had not been sold 
under thatdecreo. [p. 327, col. 2; p. $29, col. 1.] 

Appeal from Original Civil No. 65 of 1917 
in Suit No. 1158 of 1914 against the judg- 
ment of Chaudhuri, J., dated the 12th July 
1917, giving a personal decree to the plaintiff 
against defendants Nos. 1 and 2, 

Mr, B.O. Mitter, Officiating Advocate- 
General (with him Mr. O. O. Ghose), for th 
Appellant. i 

Mr. P. L. Buckland, for the Respondent. 

JUDGMENT. 

SANDERSON, C. J.—This is an appeal by 
the defendant, Mr. S. R. Das, against the 
judgment of Chaudhuri, J., whereby he held 
that the plaintiff Bank was entitled to a 
personal decree against the Ist and 2nd 
defendants. 

it was contended that the plaintiffs were 
not entitled to a personal decree under 
Order XXXIV, rule 6 of the Code of Civil 
Procedure, inasmuch as the conditions pre- 
cedent entitling them to ask for such a 
decree had not been fulfilled: and the 
terms of the decrees, dated 8th February 
1915 and 28th February 1916, had not 
been carried out. 

- The facts were as follows :— 

A. H. Guznavi was indebted to the Allah- 
abad Bank and his indebtedness was secured 
by mortgage of certain properties. 

He was also indehted to the plaintiff 
Bank. On the Ist August 1913, A. H. 
Guznavi executed a mortgage to the plaint- 
if Bank to seoure the floating balance: 
This mortgage was with respect to the same 
properties as were covered by the mortgage 
held by the Allahabad Bank and was sub- 
ject thereto. 1 

On the 13th September 1913, the defend- 
ants, A.K: Guznavi (a brother of the 
mortgagor) and Mr. S, R. Das, executed a 
promissory note payable on demand in 
favour of the plaintiff Bank for Rs. 2,55,000 
with interest thereenas security for A. H. 
Guznavi’s indebtedness. On the 2érd Sep- 
tomber 1913, tho plaintiff Bank, by a 
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deed exéctited on that day wherein it was 
recited that the transferees had, at the 
request of the mortgagor, agreed to give to 
the Bank their joint and several promissory 
note for the amount secured by the within 
written Indenture, transferred the debt due 
to the plaintiffs from A. H. Guznavi and 
the mortgaged properties to the defendants 
A. K. Guzgnavi and S. R. Das. 

On the 24th September 1918, the defend- 
ants, A, K. Guznavi and S. R. Das, depo- 
sited with the plaintiff Bank the title 
deeds, wz., the mortgage of the lst August 
1913 and the transfer deed of 23rd Sep- 
tember 1913) with the plaintiff Bank, and 
executed a declaration of mortgage to the 
effect that the said Indentures had been 
deposited to secure the payment by the 
said defendants of the sum of Rs. 2,55,000 
secured by the said promissory note and 
interest, and undertook to execute a legal or 
formal sub-mortgage of the premises com- 
prised in the Indentures. 

On the 12th November 1914, the plaintiffs 
sued A.K, Guznavi, S. R. Das and A. H. 
Guznavi. By paragraph 5 of the plaint, 
the plaintiffs submitted that they were 
entitled to a decree against the Istand 2nd 
defendants for the sums secured under pro- 

missory note of 13th September 1913, and 
` they claimed further to be entitled to a 
mortgage. desree in respect of the properties 
mentioned and contained in the Indentures 
of lst of August 1913 and the 23rd 
September 1913. 
` In this suit a preliminary mortgage decree 
was made on the 8th of February 1915, 
and no personal decree in respect of the 
promissory note was made. 

It was stated, during the course of the 
argument, that no personal desree in respect 
of the promissory note was asked for at 
the hearing. 

On the 2lət July 1915, A. H. Guznayvi 
was adjudicated an insolvent. 

In pursuance of the mortgage: decree of 
8th Febrnary 1915, the Registrar took an 
account of what was due to the plaintiff 
Bank for principal and interest on the pro- 
missory note and,-on the 23rd July 1915, 
he reported that on the `llth February 
1916 there would be due to the plaintiff 
Bank, upon and by virtue of the promissory 
note in the said decree mentioned, the sum of 
Rs. 2,73,026-10-10 for principal and interest 


to the said llth February 1916, and ap- 
pointed the 12th February 1916 as the 
time for the defendants to pay the said 
sum of Rs, 2,73,026-10-10 and costs and 
interest. 

Nothing was paid in respect of that decree 
on the date above mentioned or at any time. 

In Ostober 1915an application was made 
by the Allahabad Bank to the Judge exer- 
sising Insolvency Jurisdiction, on notice to 
the plaintiffs, A. H. Guanavi, A. K, Guznavi 
and S.R. Das, and Greaves, J., made an 
order under the Presidency Towns Insolvency 


Ast, 1909, that the properties ineluded 
in the mortgage of the Allahabad Bank 
should be sold by the Official Assignee 


free from all ineumbranses, and that the 
balance of the sale-proceeds, after payment 
of the costs of the sale and the claim of 
the Allahabad Bank, should be retained by 
the Official Assignee and be paid by him 
in discharge of other incumbrances in ag- 
cordance with their respective priorities. On 
the hearing of this application, the defendant 
S. R. Das appeared and opposed the appli- 
cation, but the plaintiffs, though they had 
been requested by the attorneys of the 
defendant S, R. Das to oppose the application, 
did not do so. 

In spite of the opposition of the defend- 
ant S. R. Das the Court made the order 
aforesaid. This order was not drawn up 
until 4th Jannary 1916. 

Nothing having been paid on the appointed 
day, viz. the 12th February 1916, by 
the defendants, on the 28th February 
1916 a final decree in this suit was made, 
whereby if was ordered that the premises 
charged under the mortgage in the decree 
of the 8th February 1915 mentioned, or 
a sufficient par thereof, should be sold 
subject to a prior mortgage in favour of 
the Allahabad Bank in the said desree 
mentioned. The drawing up of this order 
was directed to be postponed for three 
months, and we were informed during the 
argument that the plaintiffs protested 
against the postponement. On the 9th 
January 1917, the sale, directed by the 
order of the 4th January 1916 of the 
Insolvency Cqurt, was carried out by the 


Official Assignee: the property realised 
about Rs. 60,000 only, which was not 
enough to meet the amount due to the 


Allahabad Bank upon the first mortgage: 


~in the suit dated llth February 
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such amount, we were informed, was over five 
- lakhs of rupees. 

An application was, thereupon, made 
by the plaintiffs to Chitty, J., for a 
personal decree against the defendants, 
A. K. Guznavi and S. R. Das, for 
Rs. 2,88,862-3-3 and scsts due under the 
decrees of the 8th February 1915 and 
28th February 19163 and under an order 
1915 
and interest. On the 30th January 1917, 
Chitty, J., dismissed this application on 
the ground that the conditions precedent 
contained in the decree of the 8th February 
1915 had not been fulfilled, z.e., that the 
mortgaged property had not been sold in 
pursuance of the mortgage decree. 

On the 26th June 1917, this Court, on 
appeal, upheld Chitty, J.’s judgment. 

On the 21st April 1917, pursuant to 
the decrees of the 8th February 1915 
and the 28th February 1916, the Registrar 
put up forsale the equity of redemption in the 
following properties :— 

“Lot A,—All tbat unexpired term of a 
verbal tenancy for six years from November 
1911 of No. 7, Bowbazar Strest, Calcutta 
(possession of which has already been 
surrendered), together with any rights still 
subsisting in the stock-in-trade (already 
sold by a prior mortgagee) and out» 
standings due to the defendant, A. IH; 


. Guznavi, in his business of the United Bengal 


Company, | 

Lot B.— All the claims of the defendant, 
A. H. Guznavi, against Messrs. Berg Sons 
& Co., Ld., and Messrs. Donald Campbell 
& Co.,respectively (which the said A, H, 


_Guznavi says are non-existent), 


Lot O.—All that the interest (if any) of 
the defendant A. H. Guznavi in the 
Zemindaris in the Distriots cf Mymensingh 
and Pabna (whioh interest was on the 
9tb January 1917 sold free from ineum- 
brances by the Official Assignee of Caloutta 
as Assignee of A. H. Guznavi, an insolvent 
under an order of this Court, dated the 4th 
January 1916).” 

At the sale one G. N. Kapur pur- 
chased the above-mentioned lots at the 
total of Rs. 20—Rs,. 10 for lot A, Rs, 5 
for lot B and Rs. 5 for lot C. l 

It appears that Chaudhuri, J., issued 2 
Rule on the Sth March 1917 fora reviuw 
of the decree of the 3th February 1915, 


but on the hearing be dismissed the applica- 
tion for review. 

On the 14th May 1917, an application 
was made by the plaintiff Bank to 
Chaudhuri, J., for a personal decree against 
the defendants, A. K. Guznavi and $. 
R. Das, for Rs. 2,93,893-C-11 and sosts 
due to the plaintiffs under the decrees 
of 8th February 1915 and the 28th 
February 1916 and the order of llth 
February 1915 and interest, and on the 
12th July 1917, Chaudhuri, J., held that 
plaintiffs had fulfilled the requirements of the 
Civil Procedure Code and were entitled toa 
personal decree against the Ist and 2nd 
defendants for the said sum less the sum 
realised by the sale, if that sum had 
not already been taken into account, and a 
desree was made accordingly. 

From this judgment the defendants, A. 
K. Guznayi and S. R. Das, have. ap- 
pealed. 

The appeal which was argued was that 
of the defendant, 5S. R. Das, and it was 
agreed by learned Counsel that the appeal 
of the defendant, A. K, Guznavi, would, as 
a matter of course, follow the event of this 
appeal. 

The decrees of the 8th February 1915 
and of the 28th February 1916 were 
made in pursuance of the provisions of 
Order XXXIV, rules 4 (1) and 5 (2), and 
the application for a personal decree against 
the two defendants was in pursuance of Order 
XXXIV, rule 6. 

It was contended by the learned Advoscate- 
General on behalf of the defendant, S. R, 
Das, that in view of the provisions of the 
above-mentioned rules and in view of the 
terms of the said decrees, the Court had 
no jurisdiction to make a decree for personal 
liability of this defendant until all the 
properties included in the deeree had been 
sold in pursuance thereof: that the words “or 
a sufficient part thereof” in Order XXXIV, 
rule 5 (2), which are also to be found 
in both the said decrees, showed that not 
lees than the whole of the properties 
mentioned in the decrees must be sold 
in order to comply with the provisions 
of the rules and with the terms of the 
decrees, that the question of sufficiency 
could not arise unless it was intended the 
whole should be sold if necessary to 
liquidate the amount secured by the mort. 

\ 
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gage, that as regards the lots mentioned 
in the Notification of Sale of the 2lst 
April 1917, lot O comprised the interest 
Gf any) of A. H. Guanavi in the 
Zemindaris, that these Zemindaris had 
been .sold by the Official Assignee of 
A. H. Guznavi, an insolvent, pursuant to 
the order of Greaves, J., of the 4th January 
1916, free from all incumbrances: that 
although: if might be that such order was 
a wrong order, it was made by a Court 
of competent jurisdiction and that no appeal 
had been made against it, though the 
plaintiffs sould have appealed, if they had 
so desired: that, consequently, the order 
for sale by the Offisiil Assignee must be 
considered as a valid order, and the sale 
must be held a valid sale: that the pro- 
perties having been sold free from ingumb- 
rances, the result of the sale was that the 
whole interest in the Zemindaris went to 
the purchaser and that thereafter the right 
of the plaintiffs was confined to the balance 
of the sale-proseeds, if there were any, 
after the first mortgagee’s claim had been 
satisfied: that, consequently, as regards 
lot C, there was nothing which sould be 
sold on the 21st April 1917, and therefore 
that, as the whole of the properties men- 
tioned in the decrees had not been sold in 
pursuance of such decrees, the defendant 
could not be. made liable personally. 

It cannot be said that tha sale of the 
2lst April 1917 was altogether nugatory : 
for there were included in .the lots, two 
items which had not been sold by the 
Official Assignee, viz., (2) “ ontstandings 
due to the defendant, A. H. Guznavi, in his 
business of the United Bengal Company ” 
mentioned in lot A, and (77) lot B, “ all the 
claims of the defendant, A. H. Guznavi, 
against Berg Sons & Co., Ld., and Messrs. 
Donald Campbell & Co., respectively, which 
the said A, H. Guznavi says are non- 
existent,” l 

These two items were specifically men- 


tioned in the mortgage of the ist August” 


1913, which was one of the deeds referred 
tọ in the memorandum of deposit, dated the 
24th September 1913, made by defendants, 
A.K. Guznavi and S, R. Das. 

In this mortgage it was recited. that the 
mortgagor was entitled to a sum of about 
£ 6,438-1-7 then owing by Messrs. Barg 
Sons & Co., Ld, and also to a sum amount- 


ing to & 4,870-7-8 then owing by Messrs, 
Donald Campbell & Ca. 

Although these two items at the time of 
the sale were apparently of very little 
value, they were included in the mortgage, 
they were inoluded by the Registrar in the 
Notification of Sale, they had not been sold 
prior to the 21st April 1917, and they wers 
sold at the saleof that date by the Regis. 
trar in pursuance of the decrees of the 8th 
February 1915 and the 28th February 1916, 

Further, the interest, if any, of A. H. 
Guznaviin the Zomindaris was sold at the 
sama sale. ` 

As regards this last item and also as 
regards the unexpired term, which had 
been surrendered, and the stock-in trade 
at 7, Bowbazar Street, which had already 
been sold by a prior mortgagee, I think 
it must be taken that there was nothing in 
fact to sell, 

Mr. Buckland, however, for the Bank, 
contended that this would not affect tha 
Bank’s right fo a personal decrees for the 
sale purported to be a sale of all the 
mortgaged property, and for the purposes 
of this case it made no matter whether 
the Bank had any title to the proparty 
purported fo ba sold and that consequently 
the desreei of the 8th February 1915 and 
the 22th February 1916 had baan oarrial 
out. 

This argument I do not adopt. I do 
not think it would bə right to hold that 
the decrees had been carried out by means 
of what purported to ba a sale by the 
Rogistrar, if the properties offered did not 
in fact exist at the time of the sale 
although they had been included in the 
mortgage. But this does not dispose of the 
case, for the plaintiffs urged that the desrees 


had been complied with, inasmuch as thé ` 


Registrar sold in pursuance of the decrees 
all the properties covered by the mortgage 
which were in existence and available for 
sale at the time of the sgle of the 21st 
of April 1917, and that more than this 
sould not be done. 

If it could be shown that the-properties 
which were included in the mortgage, and 
which sould bs sold in pursuanse of the 
decraes, were in fact not sold owing to 
soma action or default of the plaintiffs 
so as to impose on the morigagors a personal 
liability to which otherwise they would-not 
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have been liable, then I think the-plaintifis 
would be debarred from obtaining the 
decreo for personal liability which they 
claim: see Ram Ranjan Chakravartz v, Indra 
Narain Dass (1). There are two grounds 
relied {upon -by the defendant in this 
respect, 

First, it was argued that the plaintiffs 


“should have’ appeared af the hearing of fhe 


application before Greaves, J., and that the 
plaintifis should have joined the defendant, 


S. R. Das, in opposing the making of the’ 


order for sale by the Official Assignee free 
from incumbrances. 

Reliance was placed on the fact that 
the plaintiffs received not only a notice 
of the application but also a request from 
the Attorneya of this defendant to oppose 
the application and, consequently, it was 
urged that the plaintiffs were. to some 
extent responsible for the fact that the 
equity of redemption in the Zemindaris 
could not be sold in pursuance of the 
decrees. 7 

I do not think this is sufficient to debar 
the plaintiffs’ claim. The defendant, 8. R. 
Das, was one of the second mortgagees 
who had made a sub-mortgage by the deposit 
of the deeds with the Bank. This defend- 
ant appeared by Counsel and opposed the 
application, and no doubtall that could be 
urged against the application was urged, 
and I do not think we ought to assume 
that if the Bank, who would haye been 
claiming under the defendant, S. R. Das, 
had opposed the application, such opposition 
would have made any difference. 

It is true that if the plaintiffs’ advisers 
had been aware of the point which has 
now been taken (a point which, as fay as 
this case is concerned, is purely a technical 
one), they might have urged it before the 
Judge and argued that a sale by the Official 
Assignee might prevent the decrees of the 
Sth February 1915 and 28th February 1916 
being carried out so that the plaintiffs’ 
remedy against these defendants per- 
sonally might be endangered, but I 
think it is fairly obvious that such a 
possibility never entered into the gon- 
sideration either of the plaintiffs or these two 


'  Géfendants at the time, and that they were 
.. relying upon the sale of the Zemindari 


a (1) 38 0, 890;: 10 g, wY, N, 862, 


properties producing a sum sufficient to meet 
the claims of both the Banks. 


Secondly, it was urged that although the 
order of the ‘28th February 1916 was 
postponed for 3 months, the sale by the 
Official Assignee did not take place until 
the 9th January 1917, and the plaintiffs 
might haye applied to have the decree of 
the 28th February 1916 carried ont before 
that time. = 

We have no information as to what was 
the cause of this delay and we are not at 
liberty to speculate. ii l 

The fast is patent, however, that coon- 
siderable delay took place in carrying -ont 
both’ the mortgage decree of 28th February 
1916 and the desree of the Insolvensy Court 
of 4th January 1916. The sale by the 
Official Assignee did not take place until 
9th January 1917, 


The properties are apparently of son: 
siderable size, the preparation for the sale 
thereof would take some considerable time 
and they were thought to be of mmoha 
greater value than the amount eventually 
realised; indeed, I think it was admitted 
during the argument that both the plaintiffs 
and these two defendants:'were hoping that 
the sale would realise enough to meet the 
claims of the two Banks and thus relieve 


1 


‘these two defendants of all personal liability, 


Unfortunately this expected contingensy did 
not happen, but I do not think that the 
plaintiffs, by reason of the delay, under 
the circumstances can be said to have been 
responsible for the fast that the equity of 
Fedemption was not ‘available for sale by 
the Registrar under the mortgage decrees 
on the 21st April 1917. "There remains, 
therefore, the point urged by -the learned 
Advocate-General, viz., thatinasmuch as all 
the properties included .in the decrees were 
not sold in pursuance thereof, the plaintiffs 
are debarred from obtaining a personal 
decree against these defendants. The decrees 
do not mention the properties specifically, 
but the properties are described therein 
by reference to the mortgage of Ist 
August 1913 and the Indenture of, 23rq 
September 1913. 

The plaintiffs’ security was a memoran- 
dum of deposit by the second mortgagees; 
and their security was, therefore, subject 
to the Allahabad . Bank’s ‘first mortgage 
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and subject to the rights of that Bank 
insidental to the first mortgage. 

It was in pursnance of such rights that 
the Allahkbad Bank obtained the order 
for the sale of the Zemindari properties 
free from incumbrances, and that, - conse- 
quently, these properties wera not available 
for sale on the 21st April 1917 in pursu- 
anse of mortgaga decrees obtained by the 


plaintiffs. 


The question, therefore, is whether the 
fact, that some of the properties included 
in the ‘above-mentioned Indentnres, and 
therefore included in the mortgage decrees, 
have since the date of tha decrees and by 
reason of the prosecution of their rights 
by the first mortgagees and through 
no act or default of the plaintiffs become 
not available for sale, is sufficient to debar 
the plaintiffs’ olaim for a personal decree. 

In my judgment, we should be putting 
too narrow and rigid a sonstruction upon 
the provisions contained in the rules and 
upon the terms of the desrees if we were 
so to hold. The object of the rules obviously 
is that the remedy of the mortgagee should in 
the first instance be against the property 
mortgaged, and that such property should 
be exhausted before a personal liability 
is imposed upon the mortgagor. But the 
rules surely cannot mean that if a portion 
of the property, however small, which was 
included in the mortgage and therefore 
included in the mortgage decree as a 
portion of that which was to be sold, is 
destroyed-or ceases to be available for 
sale after the date of the deorse and 
through no fault-of the mortgagee, then 
there can be no decrees for personal 
liability against the mortgagor. 

Yet this is what is iavolyed in the 
argument of the learned Advosate-General. 

It was not denied that if the provisions 
of Order XXXIV, rule 5, and the direc- 


.tions of the decrees as regards the sale 


of the properties have been ecmplied with, 
the plaintiffs would be entitled to a per- 
sonal decree under Order XXXIV, rule 
6, 

Having regard, fact 
the 
and 
the 
the 


therefore, to the 
that all the ` properties sovered by 
mortgage, which were in existencs 
which were available for sale at 
date of the sale, were sold on 


21st Apri} 1917, and assuming, as I have 


+ 


- ponsible for the fact that 


~had released 


held, that the plaintifs were not res- 
some of the 
properties included in the mortgage were 
not in reality available for sale, though 
the sale purported fo include them, I 
think if should be taken that the pro- 
visions contained in the rules and the 
diractions contained in the mortgage de- 
cress as to the sale have been complied 
with and that the plaintiffs are entitled 
to the personal decrees which the learned 
' Judge has directed. It was argued that 
this case was covered by our _ previous 
decision upon the appeal from Chitty, J, 
I do not think that is sc: at that time 
no sale had taken place in pursuance of 
the mortgage decrees, whereas a material’ 
fact on this appeal is that a bona fide 
sale has been held whereby all the proper- 
ties covered by the mortgage, which were 
available for sale, have bean sold in pur- 
.suanse of the dearees, 

Some sases were cited before us, and 
much reliance was placed by the learned 
Advocate Ganeral upon Badri Das v. Inayat 
Khan (2) and the case already referred 


to [Ram Ranjan Ohakravarti v. Indra 
Narain Dass (1) ]. 
The learned Judges in the Allahabad 


case apparently held on the facts of the 
case that either the. previous sale of tha 
Zemindari properties which had taker 


place was due to the fanlt of the appol- 
lant, or, if it was not, the appellant had 
still a right of redemption which had not 
been sold, and consequently that the whole 
of the mortgaged property had not been 
brought to sale. 

As regards the case of Ram Ranjan 
Chakravarti v. Indra Narain Dass (1), the ratio 
decidendt was’ that as the wmortgagees 
substantial portions of the 
property originally mortgaged and the 
purchasers of these portions from the 
mortgage debt, and without the consent 
of the mortgagors, it was held that the 
mortgagees could not release a portion of 
the mortgaged property to the detriment 
of the mortgagor, so as to impose on him 
a personal liability, to which otherwise he 
would not be subject. Ido not thinkthat 
either of these cases covers the present 
gase, and it is not nesessary, therefore, for me 

(2) 22 A. 494; A. W. N. (1900) 132; 9 Ind. Deo, 
(N. s.) 1805. 
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to say whether I agree with the decision 
in the Allahabad case. 


In any event it 
is not binding on this Court, 
It is to be noted that on the facts of 


this case the point which has been relied‘ 
upon by the appellant is merely a techni- 
eal one; for, if the sourse, which the 
learned Advogate-General argued should 
have been taken, had in fact been followed, 
and if all the properties included in the 
plaintiffs’ mortgage had been sold in 
accordance -with the decrees, such properties 
must have been sold subject to the first 
mortgage of the Allahabad Bank: the 
debt due to that Bank was over five 
lakhs of rupess: the properties when sold 
by the Official Assignee produced Rs. 60,000: 
it was said that if the property had been 


sold by the Court instead of by the OfMoial 


Assignee, it might have fetched more, 
having regard to the high reputation 
obtaining for sales by the Court. But 
making all due allowance in that respect, 
the difference between the prise fetched 
by the property and the debt due to the 
Allahabad Bank is so large that it is 
obvious that even if the property had been 
sold by the Court, the first mortgage 
would not have been satisfied and there 
would have been nothing left for the 
plaintiffs. i 

Consequently, if that .course had been 
followed, the. two appellant defendants 
would have been in no better position. 
In fact they would have been worse off: 
they would not: have obtained oredit for 
even the Rs. 20, thé result’ of the sale 
of the 21st April 1917, whish has been 
directed to. be deducted from the plaintifs’ 
claim. 

For the above-mentioned reasons, in my 
judgment, this appeal should be dismissed 
with costs. l 

Wooprorrs, J.—It may bə that if the 
whole-of the mortgaged properties had 
heen sold by the Official Assignee, there 
sould not have been another sale under 
the mortgage decree. But that is not the 
case here. What was sold by the Offisial 
Assignee were Zemindaris in Mymensingh 
and Pabna. The Offisial Assignee did not 
sell two other properties, viz., (a) outstand- 
ings due to A. H. Guznavi in his business 
of the United Bengal Company. The 


‘paper-book on this point hag been mis- 


. INDIAN OASES. 
{ 
SATISH RANJAN DAS V. MERCANTILE BANK OF INDIA LTD, 


[1918 


printed, (b) the claims of the said defend- 
ant against Messrs. Berg Sons, Ld., and’ 
Messrs. Donald Campbell & Co. It is 
said that nothing is due on any of these 
accounts. This may be the statement of 
A, H. Guznavi, but it does not prevent 
this apparent interest of his being sold.” 
If it be the fact that a mortgagor re- 
presented that there was money dne to 
him and mortgaged it, the mortgagee 
cannot be prejudiced , in his personal 
remedies if such statement were in fact 
untrue. If it were so, a man might 
fraudulently represent that he: was the 
owner of property and mortgage it and 
thus prevent the carrying out of a mort- 
gage decree on the ground that there was 
no property to sell. = 

But if is next argued that even if 
properties (a) and (b) were not sold and 
could be sold under the mortgage decree, 
that would not entitle the mortgagee to 
a decree for the balance. It is argued 
that the property which must be sold 
before such balance is ascertained must 


be the whole property but that though 
properties (a) and (b) had not heen 
sold, yet the Zemindaris had been sold 


and, therefore, the whole of the mortgaged 
property could not be sold so as to fonnd 
an application for a personal decree for 
the balance. The Zemindari property was 
in fact put up for sale. Even if it- be 
assumed that these properties could not 
be resold, then all the property which 
could be sold was in fact sold and fetched 
Rs. 20, which indicates thah it is worth 
something. The argument of the appellant ` 
is of a highly technical sharacter. lam not 
prepared to hold that the present oase is 
without the scope of the order. No doubt 
the argument may be with strictness 
maintained that a personal decree cannot 
be obtained in any case where the whole 
of the property directed to be sold has 
not been sold for whatsoever ‘cause may 
be. But such a rigid interpretation of 
the section would lead to manifest 
absurdity and injustice. Thus, as was put 
in the argument, if, after a decree direct- 


ing the sale of land and œ house, the 
latter should be burnt so that it sould 
not be sold, in ‘such a case on the 


argument of the appellant no personal 
decree sould be got-because, as p founda» 


~~ 


al 


Ta 


~ 


-of the rule, 
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tion for it, the whole mortgaged property, 


~- namely, land and house directed to be sold, 


could not be sold. We must look at this matter 
rationally and with reference,to the reason 
namely, that -the personal 
liability will only be enforced where there 
is a deficiency after the sale of all the 
mortgaged property available for sale at 
the date of sale, In other words, the 
personal liability must not be improperly 
increased. I cannot say that the son- 
clusion at which the learned Judge has 
arrived is erroneous, and I agree that 
the appeal should be dismissed with-costs. 


Appeal dismissed. 





OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Hxacetion or Decrees APPEAL No. 18 og 1918, 
June 26, 1918. 

- Present :—Pandit Kanhaiya Lal, Offg. J. O., 
and Mr. Daniels, Offg. lst A. J. C. 
Mirza SADIQ HUSAIN KHAN—Decres- 
HOLDER——-APPELLANT 
versus 
Musammat UMMATULEFATIMA 
BEGUM AND OTHERS— JUDGMENT- DEBTORS— 
RESPONDENTS. 


Civil Procedure Code (Act V of 1908), O. XXXIV,’ 


rr. 4, 5, 10— Mortgage suit—Costs in appeal, whether 
part of decretal amount——Practice. 

Costs-awarded in mortgage suits, including costs 
of appeal, form part of thé decretal amount and are 
realisable in the first instance by sale of the 
mortgaged property and not otherwise. [p. 329, col. 2. ] 


. Appeal against the order of the Sub- 
Judge, Lucknow, dated the 14th March 1918, 
The Hon’ble Mr. Wazir Hasan, for the 
Appellant. 
Messrs. Zahur Ahmad-and Bisheshar Nath 
Srivasiuva, for the Respondents, 
JUDGMENT.—This appeal arises out 
of execution proseedings under a mortgage 
desree. There were two suits between 
the parties, a suit for sale on a mortgage 
brought by the appellant Sadiq Husain 
agiinst the respondents Hashim Ali and 
Qasim Ali, boa a declaratory suit brought 
by the- latter against 
declaration that the 


the former for a 
property. was not 


liable to sale under the mortgage. ‘The 
first Court decided both suits in Sadiq 
Husain’s favour. The respondents were 
to a large extent successful in this Court 
but, on a farther appeal being preferred 
to the Privy Council, their Lordships 
restored the decree of the Subordinate 
Judge. Both appeals were heard together 
and the successful appellant Sadiq Husain 
was awarded his costs of both suits by 
a single order. The costs were afterwards 
apportioned by thi” Court between the 
two suits. The question in’ this appeal 
is whether the costs incurred in the 
appeal to the Privy Counsil in the mort- 
gage suit can be recovered “in the frst 
instance otherwise than from the mortgaged 
property. 

The proceedings in mortgage suits and the 
form of the decree in such suits are re- 
gulated by the provisions of Order X XXIV 
of the Code of Civil Procedure, and in 
particular by rules 4, 5 and 10 of that 
Order. Jn accordance with that Order it 
is the settled practice in this country to 
treat costs in such suits, including costs in 
appeal, as part of the decretal amount 
realisable in the first instance by sale 
of the mortgaged property and not other- 
wise. If any authority is necessary for 
so well-settled a rule, we may refer to 
Raj Kumar Singh v. Sheo Narayan Sahu 
(1).- The appellant’s contention is that 
the Privy Conncsil is not bound by the 
Code of Civil Procedure and that they 
have not expressly said that the costs in 
the mortgage suit are to be recovered as 


part of the mortgage decree. No doubt 
the Privy Council san override the 
Code of Civil Procedure if they wish, 


but the presumption is that unless they 
give special directions to the contrary, 
they intend the sosts to be realised in 
the way in which they would be realised 
under the ordinary law. It is not to ba 
expected that the Privy Conneil should 
enter into details as to the manner in 
which costs awarded by them are to be 
realised. That is left to the operation of 
the ordinary law. Even Courts of Appeal 
in India frequently omit to spesify details 
of this kind. A case occurred quite 
recently in which the Allahabad High Court 


(1) 35 C. 431; 120, W. N, 864; 8 C. L. J. 162, 
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was required to interpret one of its own 
decrees passed in a suit for sale on a mort- 
gage, Dambzr Singh v. Kalyan Singh (2). 
The judgment was in much the same form 
as the Privy Conneil’s order in the 
present case. If simply directed that the 
decree of the Court of first instance should be 
restored with costs in all Courts. The ques- 
tion arose whether the costs in appeal were 
recoverable as part of the mortgage deoree 
from the mortgaged property or asan ordinary 
money decree. Their Lordships held that in 
construing the decree ib was open to them 
to consider the nature of the suit and 
the general practice of the Court in regard 
to mortgage decrees and that having 
regard to these matters, the intention was 
that there should be the -ordinary mort- 
gage decree awarding the costs incurred 
in the suit and up to the time of the 
final decree of the High Court to be 
.realised by sale of thse mortgaged property. 
This is the conclusion at which the 
learned Subordinate Judge has arrived in 
this case and, in our opinion, it is a 
correct conclusion. The appellant has 
attempted to base a further argument on 
the fact that the costs in the two .suits 
are dealt with together in the Privy 
Council’s order, “This certainly cannot be 
construed to mean that the costs in each 
suit were not to be realised in the manner 
appropriate to that suit. In fact this 
argument is two edged since the Privy 
Council deal in one sentence with costs 
before themselves aha costs in the Court 
of the Judicial Oommissioner and the 
appellant himself has treated the latter 
costs as“ recoverable under the mortgage 
decree, The decision of the learned Sub- 
ordinate Judge is, in our opinion, correct 
and we dismiss this appeal with costs. 
Appeal dismissed, 


(2) 43 Ind. Cas, 557; 40 A, 109; 15 A. L, J. 914. 
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CALCUTTA HIGH COURT. | 
Lerrers Parent Appeat No. 51 or 1914. 
May 18, 1916. ~ 
_ Present:—Sir Lancelot Sanderson, Kr., 
Chief Justice, and Justice Sir Asutosh 
Mookerjee, KT. 
MOHAMMAD REAJUDDIN AHMAD— 
Praintire No, 1— APPELLANT 
VCTEUS F 
BASUDA SUNDARI DASI AND OTHERS— 


DEFENDANTS— RESPONDENTS. 

Landlord and tenant—Lease, permanent and heritable, 
grant of—Re-entry, right of, reservation of-—Assign- 
ment of tenwre. 

When a landlord grants a permanent and heritable 
tenure inland, hehas no estate left in him, unless 
he reserves to himself a right of re-entry or 
reversion. [p. 33!, col. 2.] 

Where one of the clauses ofa lease was as follows:— 
“If the said land and bart be not used for dwelling 
purposes the right under the pattah shall be void:" 

Heid, that the clause did not amount to a reserva- 
tion of a right of re-entry. [p. 381, col. 2.] 


Appeal against the decision of Mr. Justice 
Mullick, dated the 8th April 1914, in Appeal 
from Appellate Deoree No. 1590 of 1911, 
against the decree of the Subordinate Judge, 
2nd Court, Barisal, dated the 29th March 
1911, reversing that of the Munsif, Additional . 
Court, Barisal, dated the 24th January 1910. 

FACTS of the case will appear from the 
following judgment of 

MULLICK, J—The vendors of the defend- 
ants executed a Kabuliyat in favour of ‘the 
plaintiff on the 7th Chaitra 1258, B, S. 
% 6., before the Transfer of Property Act 
same into operation. The plaintiff_now sues 
the defendants in ejectment, on the ground 
that the vendors had no power to alienate. 
The Munsif has decreed the suit but ithe 
Subordinate Judge has dismissed it. Hence 
this second appeal. The Kabuliyat runs as 
follows : 

“That on our prayer to get a lease of 
karsa raiyati of all “the lands and the bart, 
you have granted us a ratyatz karsa lease 
of the lands of the miras karsa described 
in the schedule below at a kaimi mokurrart 
jama of Rs. 14 payable annually. God 
forbid that if the land be not used as 
homestead lands the lease will become 
void and we will not be able to out down 
old trees and raise and excavate earth ; 
but if we are in need of doing such acts 
we shall do so after taking your permission. 
If we do these acts without your permission 
we shall pay compensation, eta. oe on 


‘Tat. XLVII) 


~ INDIAN OASES, 


331 


MOHAMMAD REAJUDDIN AHMAD V. BASUDA SUNDARI DASI, - 


«Keeping the former boundaries intact 
and improving the lands, we, our sons and 
grandsons. (putra pautradi krame} shall 
‘enjoy the lands.2 

It is admitted: before me that the Bengal 
Tenancy Act does not govern the case, the 
lands being only leased for the purpose 
of a homestead. It is also admitted that 
the tenancy is heritable and subject to a 
fixed rate of rent. But the plaintiff’s con- 
tentions are that it is not alienable, that 
therefore if is only permanent in a restriot- 
ed sense, that in the absence of express 
power to alienate the defendants must be 
held to be trespassers. Having regard to 
the words kaimi mokurrari and putra 
pauiradt krame and the general nature 
of the lease, I agree with the Sub- 
ordinate Judge that the tenansy is per- 
manent in the fullest. sense. Now all such 
tenures were before the enactment of the 
Transfer of Property Act by custom transe- 
ferable and in this respect the Act has 
effested no difference ia the law, The 
defendants, therefore, are not trespassers 
and the plaintiff’s suit must fail, In any 
event the transfer to the defendants would 
be operative on the principle laid down in 
Basarat Ali Khan v. Manirulla (1) and 
the suit must be dismissed. The appeal is, 
therefore, dismissed with costs, 


Babus Jyotis Chandra Hazra, for the Appel- 
lant. 


Babu Brojendra Nath Chatterjee, for ‘the 
-Respondenis, Y 


JUDGMENT. 


Sanperson, O. J,—In my judgment this 


appeal should be dismissed. The question: 


really depends upon the sonstruction which 
is to be put upon the lease of the 19th 
of March 1879. The learned Vakil who 
has argued this case for the appellant 
admits that the, tenure which was thereby 
created is a permanent and heritable tenure, 
ard, therefore, it would come within the 
passage to which I drew his attention just 
now, in the case of Nzl Madhab Stkdar v, 
Naraitam Sikdar (2). The passage is at 
page 828 and is as follows: ‘Moreover, it 
seems doubtful whether, when a landlord 


(1) 2 Ind. Cas, 416; 10 C., L. J. 49; 36 O. 745.. 
" (2) 17 O, 826; '8 Ind. Dec, (N. 8.) 1095. 


grants & permanent and heritable tenure 
in land, he has any estate left in him, 
unless he reserves to himself a right of 
re-entry or reversion ; for it has been held 
in the case of Sonet Kooer v, Aimmut 
Bahadoor (3) that in the oase of the grant 
of an absolute hereditary mokurrari tenure 
it will, on failure of heirs of the lessee, 
escheat to the Crown, and will not revert’ 
to the original grantor or his heirs.” It 
is said by the learned Vakil that in the 
present case the landlord reserved to himself 
a Tight of re-entry, because he says the 
Passage ie: “God forbid, if the said land 
and bard be not used for dwelling purposes 
the right under the pattah shall be void,” 
I doubt very much whether that should 
be construed to be a reservation of the 
‘right of re-entry by the landlord. It does 
not say so in so many words, and the 
form in which the right of re-entry ig 
usaally inserted “is well-known, and it might 
have been inserted if it was intended. 
But even assuming that it does amount 
to a right of re-entry, upon what does 
that right depend P The passage which, it is 
now clear, bas been correctly and accurately , 
translated is this: “if the said land and bari 
be not used for dwelling purposes the right 
under the pattah shall be void.” The learned 
Vakil wants us to put a csonstruation upon 
that sentence in tbis way: “if the said land 
and bari be not used for dwelling purposes 
by us,” or I suppose “by our.sons, grandsons 
„and so on,” “then the right, etc.” I do not 
think that that is the correct interpreta- 
tion to be put upon that part of the lease, 
and I do not think that it should be 
limited in the way, which is contended. 
Therefore, even if if does ‘amount to a 
reservation of the right of re-entry on the 
part of the landlord, the condition upon 
which it was based has not arisen. The 
tenure being a permanent one and also a 
heritable one was capable of assignment, 
unless there were words clearly and distinctly 
limiting that right of assignment, and clearly 
giving the landlord a right of re-entry on 
the alienation. I do not find that in the 
document. 

For these reasons, I think that the judg- 
ment of Mr. Justice Mullick, based as it 

(3) 10.391; 25 W. B. 239; 31, A. 92; 3 Sar. P. O. 


J. €08; 3 Suth, P. O. J. 257; 1 Ind. Dec, (N. s) 2 
(P. C.) ER 


~ MOOKERJEE, J.~—I agree. 
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was upon the same reasons which I have 
just now enunciated, is correct and, therefore, 
this appeal must be dismissed with coats, 


-Appeal dismissed, 





OUDH JUDICIAL COMMISSIONE RAS 


T COURT. 


First Oivi Appa No. 52 or 1917. 
July 28, 1918, 
Paint :— Mr. Lindsay, J. C., and Mr, 
Stuart, A. J. O. 
Musammat BADSHAH KHANUM— 
PLaIntive—APPELLANT 
VETSUS 
BISHUNATH SINGH alius SHEONATH 
* SINGH AND anotass—Desrenpants— 


RESPONDENTS, 
Construction of document——Bond—Time fixed for 
payment—Limitation, commencement of. 
A registered bond provided that the money lent 
thereunder would be repaid at the end of Jeth 1817 


_ Fasli corresponding to the end of June 1910. The - 
pond was sued npon on the 29th of June 1916: 


Held, that for the purpose of this agreement the 
arties must be taken to have settled between them. 
sélves that the last day of Jeth 1317 Fasli wasto be 
tho game as the last day of June 1910, and that, 
therefore, the suit was within time, [p, 382 , col. 2.) 


ppeal against the order of the Sub- 
ordinate Judge, Bahraich, dated the llth 
January 1917. | 

Messrs. Mohammad Beg and M. A. Khan; 
for the Appellant. 

Messrs. Rudra Dutt Sinha and Ladle 
Prasad, fcr the Respondents. 

JODGMENT.—The only question for 
decision in this case is one of limitation. 
The suit was brought on a bond which 
was executed on the 26th of May 1£09. 
The bond was registered. The executant 
of the bond was one Saiyed Haidar Mehdi 
who” is impleaded as the second defendant, 
and the bond was executed in favour of 
the- first defendant Bishunath Singh alias 
Sheo Nath Singh. -The present plaintiff 
claims to be an assignee of the debt from 
Bishunath Singh. 

The suit was instituted on ‘the 29th of 
June 1916. The Subordinate Judge has 
held that it was put in seven days beyond 
Jimitation, In our opinion the decision 
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of the Subordinate Judge is wrong. The 
question has to be determined with refer- 
ence to the. language of the bond. In 
his judgment on the first issue the Sab- 
ordinate Judge has reproduced verbatim 


‘the language of the deed which is relevant 


to the matter under consideration:— 

“Torar karte hain ki mublighan mazkur 
mat sud akhir mah Jeth 1317 Fasli mutabig 
akhhir mah June san 1910 ada wa _ bebag 
kar denge.” 

It is admitted that the last day of 
Jeth 1317 Fasli fell upon the 22nd of 
June 1910, and it was in view of this 
fact that the learned Subordinate Judge 
arrived at the sonolusion that this suit 


“had been filed a week beyond time. On 


the ‘other hand, the contention is that for 
the purpose of this agreement the parties 
settled between themselves that the last 
day of Jeth 1317 Fasli was to be taken 
to be the same as the last day of June 
1910. We think this sontention must 
prevail, There were cases cited before 
the Subordinate Judge which support the 
contention, The Subordinate Judge, for 
reasons which we are not able to appreciate, 
held that these rulings were not applicable 
and he applied to the case the ruling of 
their Lordships of the Privy Counoil which 
is reported as Jagatpal Singh . v. Jageshar 
Bakhsh Singh (1). That was a oase in 
which report had been made by a patwarz 
regarding the death of a certain person. 
The patwart gave the date according to 
the Hindi calendar and by way of expla- 
nation -added that the Hindi date corres- 
ponded to a certain date in the English 
calendar. Their Lordships held that for 
the. purpose of desiding the question of 
the date of the death which wag reported, 
the Hindi date was the proper date to be 
taken into consideration. Obviously there is 
a great difference between that case and 
the case now before us. Here .for the 
purpose of payment the parties agreed 
between themselves that one date should 
correspond to another, and, in our opinion, 
the suit was within time if brought 
within six years from the 30th of June 


1910. The sase has been disposed of on 


this preliminary issue. 


(1) 25 A. 143; 30 I. A. 27; 7 C. W, N, 209; 8 Sar, 
Pp. 0, T. 367, 
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We allow the appeal, set aside the 
decision of the first Court and send the 
case back for disposal on the merits. 
Costs “here and jhitherto will abide the 
result, 


+ 


Appeal allowed. 


CALCUTTA HIGH COURT. 
APPRaL WROM ORDER No. 195 or 1917. 
July 19, 1918. 
Present: —Mr, Justiss Teunon-and 
Mr. Justice Newbould. 
- DIGENDRA CHANDRA BASAK— 
Ps tiTioneER— APPELLANT 
VETSUS 
RAMANI MOHAN GOSWAMI— 


RESPONDENT, 

Provincial Insolvency Act (III of 1907), ss. 8, proviso, 
43 (2), 48— Subordinate Judge declining to take action 
under s.43—Appeal, whether lies~"Court” in s. 43, 
meaning of, 

Per Teunon, J.—Against the order of a Subordinate 
Judge invested with insolvency jurisdiction in 
certain classes of cases under the proviso to section 
3 of the Provincial Insolvency Act declining to 
take action against an insolvent- under section 43 
(2) of the Act, no appeal lies tothe District Court. 
[p. 884, col. 1.] 

Iyappa Nainar v. Manikka Asari, 27 Ind, Cas, 244; 
40 M. 680, followed, 

Per Newbould, J.—The word “Court” in section 48 of 
the Provincial Insolvency Act does not mean the 
Court of original jurisdiction only. [p. 386, col. 1.] 

Appeal against the order of the District 
Judge, Dacca; dated the 23rd November 
1917, 

FACTS appear from the judgment. 

Dr. Sarat Chandra Basak (with him Babu 
Bepin Ohandra Bose), for the Appellant.— 
No appeal lay to the District Judge against 
the order of the Subordinate Judge and 
the order passed by the District Judge in 
appeal, which was incompetent, is without 
jurisdiction. -No appeal lay agains’ an 
order of the Subordinate Judge rejecting 
an application under section 43, clause 2 
(b), of the Provincial Insolvency Aot. 
Hence the order passed by-the District 
Judge is without’ jurisdiction. Referred to 
Iyappa Nainar y, Manikka Asari (1). 

The proceeding under section 43, clause 
2 (b), of the Provincial Insolvency Act is 


(1) 27 Ind, Cas. 241; 40 M, 680, 


in the nature of a criminal proceeding. 

The District Judge ought to have adopted 
a procedure laid down for criminal cases 
and ought to have framéd charges; the 
notice was to show cause why the petitioner 
should not be committed to the Criminal 
Court; and the petitioner cannot be convicted 
without any charge having been framed. 

Babu Prokash Chandra Pakrashi, for the 
Respondent.-The Court of the District 
Judge is a Courtas defined in the Provinsial 
Insolvency Act and the jurisdistion of the 
District Judge is concurrent with that of 
the Subordinate Judge. An appeal lay to 
the Court of the District Judge against an 
order refusing to annul an order of ad- 
judication. Evén if no appeal lay, he had 
soncurrent jurisdiction with that of the 
Subordinate Judge and the order passed by 
the District Judge was perfectly valid 
having been passed inthe exercises of his 
jurisdiction. 

JUDGMENT. 

TEUNON, J.—This is an appeal against an 
order made or purporting to be made by 
the District Judge of Daea in the exer- 
cise of insolyency jurisdiction. By this 
order under section 43 (2) of the Provincial 
Insolvency Act, hesentences the appellant 
to three months’ simple imprisonment 
on the ground that he had fraudulently 
concealed certain articles of property. It 
appears that on the llth November 1914 
the appellant applied to the Court of the 
lst Subordinate Judge of Dacoa, invested 
with jurisdiction in certain classes of cases 
under the proviso to sestion 3 of the Ast, 
to be adjudged an insolvent. On the lst 
May 1915, notwithstanding the opposition 
of 5 of the 7 sreditors mentioned in the 
schedule to the application, an order of ad. 
judication was made and a Resesiver appointed 
for the properties of the insolvent. 

Thereafter the Receiver enquired into 
certain allegations made by the creditors to 
the effect that the insolvent had concealed his 
yautuk properties, that is, the. gifts made 
to him on the oseasion of his marriage, 
and reported against the insolvent on the 
Ist July 1916. The Subordinate Judge, 
after hearing the ereditors and the insol- 
vent, came to the conclusion that the articles 
had been disposed of before the insolvency, 
declined to annul the order of-adjudication 
and rejected the petitions of tha opposing 
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' oreditors in which, inter alia, they had prayed 
that the insolvent should be punished under 
section 43 (2). 

Three of the creditors thereupon appealed 
to the -District Judge, who directed the 
insolyent to show cause why he should 
mot be committed to the Criminal Court 
under section 43 (2), and after taking evi- 
dence on both sides on the 23rd March 
1917- made the order against which the pre- 
sent appeal has been preferred, 

The contentions advanced before us are 
(1) that against the order of the Snubordi. 
nate Judge declining to deal with the in. 
solvent under section 43 (2) (b) no appeal 
lay to the District Judge, (2) that the 
proceedings before the District Judge were 
vitiated by certain irregularities and (3) 
that on the merits no sentence of imprison- 
ment should have been imposed. 

The first contention is based on the 
decision reported as Jyappa Nainar v. Ma- 
nikka Asari (1), wherein it has been held 
that a creditor is not a person aggrieved 
by the refusal of the Court to sentence the 
insolvent under section 43 (2). 

But the learned District Judge proseeds 
on the ground that inasmuch as under the 
proviso to section 3 his Court and the Sub- 
ordinate Judge's Court have concurrent 
jurisdiction, the proceedings haying been 
removed to his Court, his order under sec- 
tion 43 (2) was to be regarded as an 
original order. Here, in my opinion, he has 
fallen into error. No doubt the two Courts 
have concurrent jurisdiction, with the result 
that either Court has jurisdiction to enter- 
tain such applications, and the prosesdings 
might bə withdrawn or transferred ‘by the 
District Court under. the provisions of the 
Code of Civil Prosedure from the one to 
the other. But orders made by the Sub. 
ordinate Judge, while he had seisin of the 
case, could be interfered with by the Dis- 
triot Court only under the provisions of 
section 46, which in the matters therein 
dealt with sabordinates all other Courts to 
the District Court, or under the powers 
conferred by the Code of Civil Prosedare 
in regard to civil suits as provided in 
sestion 47, 

Though, with some hesitation, I agree with 
the Madras High Court in holding that 
against the order of the Subordinate Judge 
declining to take action against the ingol- 


vent under section 43 (2) no appeal lay to 
the District Court. 4 

The irregularities alleged are that the 
notice served upon the insolvent sontem- 
plated his punishment, if at all, not in the 
proceedings then taken by the District Court 
but in subsequent proceedings, that the 
District Court framed no formal charge, and 
that in the proceedings the insolvent was 
examined and cross-examined. With regard 
to the first of these contentions it is suffi- 
sient to say that any misapprehension on 
the part of the insolyent was removed in 
the course of the proceedings before the 
District Court. With regard to the remain- 
ing two I" may point out that in the Pro- 
vinsial Insolvency Act there is no provision 


corresponding with section 104 (3) of tha” 


Presidency Towns Insolvency Act and that 
decisions under that Act, therefore, are of 
little assistance. On the contrary section 47 
applies to all proosedings under the Provincial 
Insolvency Ast the procedure in civil suits. 
In view, however, of the decision on the 
first question I need not come to any 
definite decision on these two questions. 

-On the merits we need not point ont that 
when the insolvent made his application 
he had but recently attained his majority. 
It would seem, therefore, thatthe debts 
were incurred before or soon after he be- 
came of age. The father is no doubt well. 
to-do, but no obligation rests upon a father 
to re-imburse those who recklessly give credit 
to profligate young men, the more especi- 
ally when in this*sase, some months before, 
the father had circulated notices warning 
his townsmen that he would not be respon- 
sible for debts contrasted by hic son, 

On the merits, therefore, we think the sen- 
tence should be set aside. - 
This appeal is accordingly decreed. 

. Newsounp, J.—I amunable to agree with 
my learned brother that the order passed 
by the District Judge, under sestion 43 (2) 
of the Provincial Insolvency Act, was an 
appellate and not an original order. In 
the petition of appeal to this Court “the 
first ground is that the District Judge had 
no juriadistion fo staré proceedings. It 
also appears from the order-sheet of the 
proceedings in the Oourt of the Subordinate 
Judge that that officer did not contemplate 
exercising penal jurisdiction but directed 
an enquiry by the Receiver as to property 
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alleged to have been concealed, under the 
erroneots idea that such concealment 
would be a ground for annulling the 
order of adjudication. This is evident from 
the orders of the 15th September 1915 
and 22nd July 1916. In this view of the 
oase the decision of the Madras High 
Court in Iyappa Nainar v. Mantkka Asari 
(1) has no application, 

Ican see no grounds for accepting the 
appellants that 
the word “Court” in section 43 of the Act 
means the Court of original jurisdiction, 

Iam in entire agreement with my learned 
-brother that on the merits the sentence 
should be set aside and would decree the 
appeal on this ground. 

Appeal decreed. 





CALCUTTA HIGH COURT. 
Appeal FROM APPALLATE Decrees No, 1884 
or 1908. 

May 19, 1905. 
Present+—Justice Sir Richard Harington, KT., 
and Mr. Justice Mookerjee. 
“PURNA CHANDRA LAHA AND ANOTHZR— 
Derenpants Nos, 5 AND 6——-APP&LLANTS 
Versus 


SOUDAMINI BAISNABI AND OTAERS— 


PLAINTIFFS — RESPONDENTS. 

Ghatwali chakran land — Transfer, right of —Execu- 
tion of decree—Sale of ghatwwal’s interest—Purchaser, 
rights of, 

Defendant No. 1 was the ghatwal of certain lands, 
On 24th January 1899, in execution ofa decree for 
money against him, his right, title and interest in the 
lands were sold and were purchased by the plaintiffs. 
Defendant No. 1 had executed a kabuliyat for these 
lands in favour of the Maharaja of Burdwan on 
5th September 1896. The kabuliyat recited that at 
the time of its execution, negotiations were proceed- 
ing between the Government, the zemindar and 
the ghatwal for the resumption of these lands, which 


‘had not been at that time resumed and traiefarred 


to the zemindar, It was also clear from a lease, 


which was the counterpart of the kabuliyat and was . 


executed on 29th January 1899 that up to that time 
the resumption had not taken place: 

Held, that on the date of the execution purchase 
by the plaintiff, the judgment-debtor had not ceased 
to be a ghatwal and, therefore, had no transferable 
right in the lands, so that the plaintiff got nothing 
by his purchase at the execution sale. [p. 386, col. 1. ] 


Appeal against the decision of the District 
Judge, Bankura, dated the 22nd: July 1903, 
affirming that of the Munsif, Bankura, 
2nd Court, dated the 29th September 
1902, 
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Babu Sarat Chander Dutt, for the Appel- 
lants. 

Babu Shyama Prosanna Mojumdar, for the 

Respondents. 
, JUDGMENT.— This is an appeal on 
behalf of the defendants Nos. 5 and 6 in 
an action for recovery of possession of cer- 
tain lands which were originally ghatwald 
chakran lauds and situated in the zemindarz 
of the Maharaja of Burdwan. 

It appears that the defendant No, 1 was 
the ghatwal of these lands and on the 
24th January 1899 in execution of a decree 
for money against him, his right, title 
and interest in these lands were sold and 
purchased by the plaintiff. The plaintiff 
alleges that at that time defendant No. 1 
had obtained a transferable right in these 
lands by virtue of a kabuliyat executed by 
him in favour of the Maharaja on the Sth 
September 1596, 

The whole question in dispute is as to 
the nature of the right created by this ` 
kabultyat. If on the day of the austion- 
sale the defendant No. 1 had acquired a 
valid transferable right under this doeu- 
mount, the plaintiff, as purchaser of that right, 
is entitled to succeed If on the other 
hand it is found that defendant: No. 1 had 
not at that time acquired any right which 
was capable of being transferred, the plaint- 
iff has taken nothing and his suit is bound 
to fail. That document recites that.at the 
time of its execution, negotiations were 
proceeding belween the Government, the 


-zemindsr and the ghatwal for the resump- 


tion of these lands. It is quite alear, 
however, that the lands at that time had 
not been resumed and transferred to the 
zeminaar, It is also quite clear from the 
lease, which is the counterpart of this 
document, and was executed on the 29th 
January 1899, that even up to that time 
the resumption had not taken place. 

We must, therefore, proceed on the assump- 
tion that on the 5th September 1896, and 
up to the 24th January 1899,° the defend- 
ant No. 1 was the ghatwal in possession 
and he was bound to perform the services 
as gnatwal to the Government. The lease 
expressly recites that if the Government 
for any reason does not release the executant 
from the performance of the ghatwali service 


in the manner aforesaid, he would not be 


bound by the kubuliyat executed by him 
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and that if would be inoperative. There 
cannot be any possible doubt that up to 
24th January 1899, the defendant No, 1 
had not been released by the Government 
from the performance of the ghatwali service, 
It is manifest, therefore, that on the 24th 
January 1899 the defendant No. 1 had not 
ceased to be ghatwal and no valid rights 
had been oreated in his favour up to that 
date under the document of the 5th Sep- 
tember 1£96. If after the 24th January 
1899, when the plaintiff purchased, there 
has been any transdction between the 
Government and the szemenddr and the 
ghatwal, it is impossible to say that the 
plaintiff sould derive any benefit from such 
transaction. Her title dates at the earliest 


from the 24th January 1899; she is pur- ° 


chaser of the right, title and interest of 
the judgment-debtor as they stood on that 
particular date. We have found that on 
that date the judgment-debtor had no 
transferable right; the plaintiff, therefore, 
has taken nothing by her purchase and 
cannot succeed, 

The result is that this appeal must be 
allowed and the suit dismissed with sosts in 
all the Courts. 

Appeal dismissed, 
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OUDH JUDICIAL COMMISSIONER'S 
COURT, 

Ssconp CIVIL APPEAL No, 156 or 1917, 
July 18, 1917, 
Present:—Mr. Lindsay, J. O. 
Pandit IQBAL NARAIN AND OTHERS 
—PLAINTIFES—ÅPPELLANTS 
VETSUS 
Pandit SURAJ NARAIN AND anotasr— 


DEFENDANTS — RESPONDENTS. 

Limitation Act (IX of 1908), Sch. 1, Art. 61—Deposit 
made by plaintiff on one dale—Appropriation on behalf 
of defendant on another date— Limitation, commence- 
anent of. 

It was agreed between tho parties to an appeal 
that the cost of printing and preparing the record 
. Should be shared equally between them. In con- 
sequence of this arrangement the plaintiffs made a 
deposit in Court of a certain sum, out of which the 
Court subsequently appropriated the actual cost of 
printing and preparing the record. Thereafter the 
plaintiffs sued the defendants for contribution: 

Held, that for the purpose of Article 61, Schedule 
I, of the Limitation Act the limitation for the suit 
began to run uot from the date of the deposit but 
from the date of the appropriation. 


.than the 29th of January’ 1913, 
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Appeal from the mice of the Distriot ` 


Judge, Lucknow, dated the 24th January: 


1917, upholding that of the Subordinate 
J idee: Lucknow, dated the 18th October 1916. 
Mr, A. P. Sen, for the Appellants. 


_ Babu Lachman Prasad Varma, for the 


Respondents. 

J UDGMENT.—The parties to this appeal 
were concerned in a certain litigation 
which went ultimately to the Privy Counoil. 
It was agreed between them that the sosts 
of printing and preparing the record for 
the Privy Counsil should be shared between 
them in equal shares. Jn consequence of 
this arrangement the plaintiffs, Iqbal Narain 
and others, made a deposit in Court on the 
25th of January 1912 of a sam of over 
Rs, 28,000. On the 29th of January 1913 
the Court intimated that the actual costs 
of printing and preparing the record was 
Rs, 6,472-2-3. The present suit has been 
brought by the plaintiffs to recover the 
defendants’ share of this sum. Both the 
Courts have dismissed the claim on the 
ground that it was barred by limitation. 
‘Article 61 of the First Schedule of the 
Limitation Act was applied and it was 
held by both the Courts that limitation 
began to run from the 25th of January 
1912. In my opinion this decision was 
wrong. The date of payment for the purpose 
of Article 61 sonld not have been earlier 


was done on the 25th January 1912 was 
that the money was merely deposited in 
Court. It cannot be said that on that 
date there was any payment to any person 
on behalf of the defendants and until the 
money was appropriated in accordanse with 
the actual estimate of which the parties 
were given notice on the 29th of January 
1913, it cannot be said that there was 
any definite payment on the defendants’ 
behalf. The suit was brought within three 
years from the 29th of January 1913 and 
is, in my opinion, within limitation. This 
is the only question which is raised in the 
case. The result is that the decision of 
the Court belowis reversed and the plaint- 
iffs’ claim is desreed with costs in all three 
Courts. 
Appeal allowed, 
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MADRAS HIGH COURT. 
| URIMINAL MiscēLLaNEOoUsS Perion No. 493 
or 1918. i 
August 23, 1918. 
< Fresent:—Mr, Justice Sadasiva Aiyar and 
- Mr. Justice Napier. 
- CROWN PROSEOUTOR— COMPLAINANT 
— PETITIONER = 
VETSUS , 


-BHAGAVATHI— Acoussp—Respon sent. 
Criminal Procedure Code (Act V of 1898), ss. 207, 
254, 346, 347-——Committal to Sessions, by Magistrate 
having power to sentence adequately, legality of— 
Grounds of commiiment—Warrant cases, powers of 

Magistrates in trial of. ; 5 
Section 254 of the Criminal Procedure Code 
makes it imperative on a Magistrate only to frame 
a charge and not to complete the trial to conviction 
That section simply lays down the 
procedure for the trial of warrant cases where the 
Magistrate considers it right and proper for him- 
self togo on with the trial and is in no way a limi- 
tation of the right of a Magistrate given to him 
under section 347 to commita case for trial if he 

thinks that he should doso. [p.888, col. 2.4 

Section 347 of the Criminal Procedure Code does 
„not restrict the grounds on which a Magistrate 
should arrive at his opinion to commit a case to 
want of jurisdiction in himself or to his inability, in 
his own opinion, to sentence the accused adequately. 
Even where he can inflict the maximum sentence 
for the offence, he may still commit the accused for 
trial to the Court of Session or the High Court on 
sach grounds as complicated questions of law 
arising or the case being a fit one to be tried by a 
Jury or with the aid of Assossors. fp. 838, col. 1.) ` 
Queen-Empress v. Kayemullah Mandal, 24 C 429; 
1 C. W. N. 414; 12Ind. Deo N. s.) 954, King-Emperor 
v. Dharam Singh, L M L. T. 61; A. W. N. 1906) 28: 
3 À. L. J. 14; 3 Or. L.J. 94 and Emperor v. Jagmohan, 


- 41nd. Cas. 812; 110r. L, J, 54; 6 A. L.J 989, dis- 


approved. . 

Per Napier, J.—The powers of a Magistrate, who has 
taken a warrant case on his file for trial. are as 
follows: —He may try it through himself if he has 


jurisdiction; he may, if he thinks he cannot inflict | 


a proper sentence, act under section 364 or 349 and 
send it to a higler Magistrate, or he may, if he 
thinks that it is a proper case for Sessions, commit 
the accused under section 347 or if he has not power 
to commit, send it to another. Magistrate to commit 
under section 346. [p. 340, col. he 


Petition praying that, in the ciroumstances 
stated therein, the High Court will be 
pleased to quash the committal order of 
the Court of the 3rd Presidency Magistrate, 
George Town, Madras,- dated the 26th July 
1918, in Calendar Case No. 13163 cf 1918. , 

Mr. Sydney. Smith, acting for the Crown 


Prosecutor, for the Petitioner, i 
_Mr. V. Visvanatha Sastri, for the Acoused. 
JUDGMENT. 


Sapasiva Alvar, J,—This ig an application: 
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by the Crown Prosesutor for quashing the 
commitment made by the 3rd Presidensy 
Magistrate, George Town, Madras, to the 
High Court Sessions of a case falling 
under section 304 (a) of the Indian Penal 
Code punishable with 2 years’ imprisonment 
of either description or fine (of unlimited 
amount) or both and triable by a Court 
of Session- or a Presidency Magistrate ora 
Magistrate of the First Class. The ground 
on which we are asked to quash the com- 
mitment is, that under section 254 of the 
Procedure Code, a Magistrate 
ought to try a case himself till it ends 
either in a conviction or acquittal before 
him (see section 258), unless he thinks that 
the offence could not be adequately punish- 
ed by him, and that in this case it was 
impossible for the Magistrate to entertain 
sugh an opinion because he had powers 
Code to inflict imprisonment 
of either dessription up to 2 years,-which 
ig the maximum punishment provided for 
‘the offence. This argument, in the first 
place, ignores. the fast that the offence 18 
also punishable with fine of unlimited ex- 
tent, whereas the Presidency Magistrate's ' 
powers of fining are limited to the amount 
of Rs. 1,000 [see sestion 32, Criminal 
Prosedure Code, clause (a)] and cases are 
sonceivable where a rich man guilty under 
gestion 30% (a) sould more appropriately 
ba sentenced to a fine of Rs, 5,000 by 
a Sessions Court than by a Presidency 
Magistrate with imprisonment and a fine 
of Rs. 1,000. However, this is a minor point. 

The important question is, whether ses- 
tion 254 does make it imperative on the 
_ Magistrate, if the offence sould be adequately 
punished by him, to try the sase till the end 
and whether it imperatively forbids him from 
committing the case to the Sessions. ` So 
far as the words of section 254 go, that 
-gestion only directs the Magistrate to frame 
a charge against the accused. What the 
Magistrate has to do after framing the 
charge must depend upon the provisions 
contained in the succeeding sections of the 
Code dealing with the further proceedings 
in the trials of warrant cases. In Uhapter 
XXIV containing general provisions as to 
enquiries and trials, we have got 3 sections— 
sections 345, 347 and 349—which we were 
invited in the arguments to consider in this 
connection, Section 346 relates to the pro- 


- 
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‘gedure of a Magistrate other than a Presi- 
dency Magistrate in certain contingencies. 
That section may, therefore, be ruled out. As 
regards section 349 it relates to the pro- 
cedure of a Magistrate cf a 2nd or a 3rd 
Class under certain circumstances. That 
also has, therefore, no material bearing in 
the consideration of the question before 
us. Then we have got section 347, which 
gives very ‘wide powers to a Magistrate. 
In any trial or proceeding before him and 
at any stage be oan, even- just before 
signing judgment, commit a oase before 
him to a Court of Session or the High 
Court, (provided, of sourse, he is empower- 
ed to commit cases to that Court) if it 
appears to him that the case is one which 
ought to be tried by a Court of Sassion or 
the High Court. It does not restrict the 
grounds on which he should arrive at his 
opinion to want of jurisdiction in himself 
or to=his inability, in his own opinion, to 
sentence the accused adequately, If he 
considers, for instance, that a complicated 
question of law arises or that.some con- 
nested matter is already before the Court 
of Session or that the facts are auch that 
trial with the aid of a Jury or with the 
aid of Assessors (who may be chosen from 
experts in the particular matters, involved 
in the case) would be a more satisfactory 
procedure. I see nothing in section 347 
to prevent a Magistrate from committing 
the case to a Cour§ of Session. Section 347 
dozs not say- that the Magistrate is bound 
to put his reasons on record for entertaining 
the opinion that the case is one which ought to 
be tried by the Court of Session or the High 
‘Court. No doubt, the desision of the Bench 
in Queen-Hmpress v. Kayemullah Mandal (1) 
and the decisions of Single Judges of the 
Allahabad High Court reported as King- 
Emperor v. Dharam Singh (2) and Emperor 
ty. Jagmohan (3) do support the contention 
of the Crown Prosecutor that unless the 
Magistrate thinks that he is unable to 
punish the accused adequately he ought not 
to commit the accused to the Court of 
Session. There are, however, two decisions, 
one in Empress v, Kudrutoollah (4) and 


(1) 24 O. 429; 1 O. W, N. 414; 12 Ind. Deo. (N. s.) 


954. 
(2) 1M.L. T. 6l; A, W. N. (1906) 23; 3 A. L. J, 
14; 3 Cr. L, J. 94. í 
(3) 4 Ind. Gas, 812; 11 Or. L. J. 54; 6 À. L. J. 989, 
(4) 3 O. 495; 2 0v L, R. 2; 1 Ind, Deo, (N, a.) 899, 


= 
- 


the other (of a Full Bench of this Court) 
Ohinnimarigadu, In the matter of (5), where 


theré are observations which, in my opinion, | 
indieate that the committal by a competent 


Magistrate om the ground that in the 
Magistrate’s opinion the case is a fif one 
to be -tried by a Court of Session, cannot 
be interfered with by the High Court. And 
I think that the 24 Calcutta sase [ Queen- 
Empress v. Kayemuliah Mandal (1)] and the 
two Allahabad cases [| King-Hmperor y. Dharam 
Singh (2) and Emperor vy. Jagmohan (3)] have 
given much wider effect to the- language of 
section 254 than that language could properly 
support. That sestion makes it imperative on 
the Magistrate only to frame a charge and not 
tocomplete the trial to conviction or acquittal. 
I would, therefore, dismiss this-petition. 
Napier, J.—I entirely agree. We are asked 
to exercise our powers under section 215 of 
the Criminal Procedure Code and quash a 
commitment tothe High Court made by the 
Presidency Magistrate. We can, of course, 
only do so on a pomtof law and we are, 


therefore, not concerned with the reasons given” 


by the Magistrate for making thecommitment, 
` Bat it has been argued before us by the 
Crown Prosecutor that the commitment is 
bad in law in that the Magistrate has 
not certified that he cannot adequately 
punish the accused who is put up before 
him for trial and that even if he had 
done so, his reason would have been bad, 
because he has.. in fast power to inflict 
the maximum punishment. The offence for 
which the accused has been committed is 
section 304 (a), Indian PenalCode Now, 
offences under this section are specifically 
stated in the 2nd -Schedule of the Code 
“to be triable by a Court of Session, a 
Presidency Magistrate or-a Magistrate of 
the First Class, Therefore, at the outset 
this suggestion of the Grown Prosecutor 
leads to a somewhat extraordinary position, 
that a Court of Session which is specsifical- 
ly empowered under the section cannot 
try the case because it cannot be com. 
mitled to it by a First Class Magistrate. 

It is suggested, however, by the Crown 
Prosecutor that Schedule II, where it speaks 
of a Court of Session, had in mind that, 
although the commitment for offences is 
not one of the ordinary powers of the 
Magistrate of a 2nd and 3rd Class, still 


(65) 1 M. 239; 2 Weir 425; 1 Ind, Deo, (N. s.) 192, 
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those Courts can be empowered under sec- 
tion 206, and, therefore, that the trial by 
a Court of. Session provided for in the 
Sth paragraph of the 2ndSchedule would 
arise in cases where the accused had been 
sommitted by a 2nd or 3rd Class Magis- 
trate empowered in that behalf. It is a 
Somewhat strained application of the provi- 
sion, A more reasonable hypothesis seems 
to me to be that this allocation of this 
offence to the Couri of. Session as well as a 
Magistrate of the First Class is an indication 
that in some circumstances a Court of Session 
would be the proper tribunal to try the case. 

Passing from that, we have to consider 
what are the powers possessed by Magistrates 
with regard to warrant cases. The Crown 
Prosecutor has suggested to us and, indeed 
this is the basis of the whole of his 
argument, that section 254 of the Criminal 
Procedure Code’ is exhaustive and that there 
is no power in a M igistrate to commit a 
case for trial where he is competent to try 
it and it can be adequately punished by him. 
This is a somewhat startling proposition 
because, as my learned brother has pointed 
out, if is a frequent practice of Magistrates 
in this country to commit cases for trial 
to the Court of Session for other reasons, 
namely, convenience, somplexity of facts or 
other matters. The Crown Prosecutor would 
have . us’ hold that the whole of this 
procedire is wrong. Now, the whole of 
this argument hinges on the word ‘shall? 
which is to be found in sestion 254, The 
Crown Prosecutor argues that the section 
requires that he shall frame in ‘writing a 
charge against the accused and carries 
with it a further requirement that, having 
done so, he shall proceed under the remain- 
ing sections of that Ohapter. I should have 
some diffculty in appreciating this argument 
were if not that it has found favour with 

a Bench of the High Court of Calcutta in 
a case reported as Queen-Hmpress vy. Kayem- 
ullah Mandal (1). But with deference to 
the learned Judges, it seems to me that, 
in that decision, they ignore the very wide 
‘powers given by the Code to a Magistrate 
under sections 207 and 347. Sestion 207 
provides the procedure on enquiry in cases 
which are exclusively triable by a Court 
of Session or the High Court, or, in the 
opinion of the Magistrate, ought to be 
tried by; such Court, There are, therefore, 


N 
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a class-of oases whioh are not triable 
exclusively by a Court of Session but which 
ought to be so tried. If we turn te sec- 
tion 847, which is in the Chapter contains 
ing Panaval provisions as to enquiries and 
trials, we find a „wide and general power 
given to Magistrates with regard to cases 
coming before them for trial. The words 
are: “If in any inquiry before a Magistrate, 
or in any trial before a Magistrate 
before signing judgment, it appears to him 
ab any stage of the proceedings that the 
case is one which ought to be tried by 
the Court of Session or High Court, and 
if he is empowered to commit for trial, 
he shall stop further proseedings and oom- 
mit the accused under the provisions here- 
inbefore contained.” If he is not em- 
powered to commit for trial, he should proceed 
under section 346. That section says that 
if it appears to the Magistrate that the 
case is one which should be tried or com- 
mitted for-trial by some otber Magistrate, 
he shall stay proseedings and submit the 
case .with a brief report to any Magistrate, 
to whomhe is subordinate or to such other 
Magistrate having jurisdiction as the Dis- 
trict Magistrate directs. “That is to say, 
whether the Magistrate has power to commit 
or not, if he-thinks that the case is one 
which ought, in his opinion, to be tried 
by a Court of Session, he has absolute 
power to stop any further proceedings in 
the trial by himself. If he san commit, 
he may, If he cannot himself commit he 
may send to a Magistrate who will commit. . 
It seems to me to be impoasible to argue 
successfully that a specific’ provision like 
this in section 347, read together with 
section 207 which lave down the procedure” 
in enquiries in such cases, can be limited 
because section 254 says that the Magistrate 
trying a warrant case shall frame a charge, 
Even if those words which are to be found 
in section 254 had been repeated in sections 
255 and 256, I should still be of opinion that 
they were no bar to the exercise by a Magis- 
trate of his power to commit a case. That 
section simply lays dôwn the procedure for 
the trial of warrant cases where the Magis- 
trate considers it proper and right for himself 
to go on with the trial, and is in no way a 
limitation of the right of a Magistrate 
given to him under section 347 to commit a 
ease for trial if he thinks that he should do so, 


349 ` 
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The Orown Prosecutor has been unable 
to refer us to avy section authorising a 
Magistrate to sommit for trial where he 
cannot inflista proper sentence which, accord- 
ing to him isthe proper course, where- 
as there isa distinct provision for submis. 
sion to a higher class Magistrate in such 
cases to be found in section 349. L am at 
a loss, therefore, to comprehend why the 
wide words of section 347 should be cartuail- 
ed by referense to section 254 when there isa 
specific section, namely, section 349, which 
deals with circumstances referred to in section 
254, My learned brother has referred to one case 
of this Court, Chinnimarigadu, In the matter 
of (5), and itseems to -me to be conclusive 


on the point, for it lays down as axiomatic ` 


that it is competent to a Magistrate to say 
whether from the gravity of the matter or 
for any other sufficient reason the Sessions 
Court is the proper tribunal for the disposal 
of the case. 

To sum up, the powers of the Magistrate, 
who has taken a warrant dase on his file 
for trial, are as follows:—He may try it 
through himself if he has jurisdiction; he 
may, if he thinks he cannot inflict a proper 
sentence, act under section 346 or section 349 
and send it to a higher Magistrate, or he 
may, if he thinks that it is a proper case 
for Sessions, commit the asoused under ses- 
tion 347 or if he has not power to commit, 
send it to another Magistrate to commit 
under section 346, This being my view 
of the law, I-am of opinion that we have 
‘no jurisdiction to quash the committal in 
this case and that the trial before the Judge 
sitting in Session must go on. 

M. 0. P, Petition dismissed. - 





PATNA HIGH COURT. 
Crrminat Revisions Nos. 464 anp 483 or 1917, 
February 5, 191x. 
Present: —Mr. Justice Roe and Mr. Justice 
Jwala Prasad. 
MOUSI LAL ano ANOTHER— AGGUSED 

—PETITIVNEKS IN Or. R. No. 464 oF 1917 
LAL BAHADUR SINGH—PerITIONER 

in Ca. R. No. 488 or 1917 

VETEUS 


EMPRROR—Rwsponpeat IN BOTH. 
Penal Code (Act XLV of 1869), ss. 224, 823, 353—- 
Escape from lawful custody—Wurrant, defective, effect 
j—Arrest, legality of -Hurt caused tv constable in 
gcscuing person from custo yam Offence, 
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One I. was arrested by a constable under a 
warrant, which was not ‘signed by the Magistrate 
issuing it and which was made over to, the Thana 
Officer on an order purporting to have been made by 
the District Superintendent of Police but not signed 


- by anybody. L. was rescued by the other accused, 


who caused unnecessary hurt to the constable in 


effecting the rescue: ae 

Held, \1) that the warrant was defective and that 
the constable having purported throughout to act 
under the warrant, the arrest of L. was illegal and 
that the latter was not, therefore, guilty of any 
offence in effecting his escape; [p. 340, col. 2.] 

(2) that the persons who effected L.'s rescue were 
guilty of an offence under section 3238 of the Penal 


Code, [p. 841, col. 1.) 


Criminal revisions against an.order passed 
bythe Sessions Judge, Muzaffarpur, dated 
the 12th November 1917, affirming that of 
the Sub-Divisional Officer, Muzaffarpur, 
dated the 26th September 1917. 

Messrs. Hasan Imam and G. O. Pal, for the 
Appellants in No. 464. 

Mr. G. O. Pal, for the Appellant in No. 483. 

The Assistant Government Advocate, for 
the Crown. ` | 

JUDGMENT.—The accused in Criminal 
Revision No, 483, Lal Bahadur, has been 
convicted of an escape from lawful custody 
and sentenced to six months” rigorous im- 
prisonment. The lawful custody is alleged 
to have been effestad by one Mathura Lal, 
constable, on a warrant which, it is admitted, 
was not signed by the Magistrate issuing 
it and made over to the Thana Officer on 
an order purporting ‘to be made by the 
District Superintendent of: Police, but not 
signed by anybody. It was admitted for 
the purpose of the argument in the Courts 
below that this warrant is defective. We 
need not go into thisquestion. It is alleged, 
however, that the warrant itself was sufficient 
authority for the arrest, inasmuch | as 
by it the constable had reason to believe 
that the person to be arrested had com- 
mitted a cognizable offence. Had the 
constable said so himself, we . might son- 
eeivably have accepted this view, ` but 
nowhere in his evidence does he suggest 
that he had reason for such belief. He 
purports to have acted under cover of the 
warrant, and we must take the case as 
stated by the complainant in it. Lal 
Bahadur must be acquitted and discharged 
from his bail if he is not required for any 


other offence. l , 
In Criminal Revision No. 464, the same 


` 


remarks*apply. It is clear on the evidence 


4 
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-o Vol XLVIII] - 
SEETARAMIAH, In the matter of. 


. that the three men convicted of effecting 
the accused’s regang Ghuceed unnecessary 

. hurt to the constable. One’ of the injuries’ 
inflicted was a blow over the eye with 
Dhanta’, Weare not able to hold that ` 

' this assault- was justified even if the arrest 
of Mathura Lal was technically wrong, 
Tt was Basdeo Singh who ig responsible 
for the prinoipal injury, Mauji Lal was 
~ responsible really for the whole coourrence 
by giving the orders to beat the constable 
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followed, and the case re-tried under the Act. The 
only question for the High Court to determine Is, 
whether the offence implies a defect of character 
unfitting the person to be a Pleader. [p. 341, col. 2.] 

Rajendro Nath Mukerji, In the matter of, 22 A, 49; _ 
3 C. W. N. 736; 1 Bom. L. R. 708; 26 L A. 242; 7 Sar. 
P. C. J. 556; 9 Ind. Dee. (N. s.) 1064 (P. 0.), followed. 

Case stated ‘under seotion 12, Act XVIII 
of 1879, by the District Judge, Ganjam, 

The Hon'ble Mr. S. Srinivasa Ayyangar 

- (Advocate General), for the Government, 


Mr, K. Sreenivasa Ayyangar, for the Vakils’ 


In order to rescue’ the accused. “ , saa. L. Narasimh ee 
The three accused were sentenced to nine i : ' = Narasimham, for the Re- 
months’ rigorous imprisonment eacb, under SPondent, 


JUDGMENT.—In this case the District 
Jndge of Ganjam hag reported tothe High 
Court that the respondent has been oon- | 
victed of keeping a common gaming house, 
in Berhampore town, an offence under ` 
section 6 of the Towns Nuisances Act, HI 
of 1889, and sentenced to a fine of Rs. 100. 
The District. Judge hag followed the 
procedure prescribed with regard to charges 
under sestions 13 and 14 of the Legal Praoti- 
tioners Act by issuing a notice, framing a 
charge aud hearing the respondent although, 
strictly speaking, that procedure is not 
required in cases such as this, which come 
under seation 12 of the Act. Section 12 em. 
powers the High Court to “suspend or 
dismiss any Pleader or Mukhtar holding a 
“certificate issued under section 7 who ig con- 


section 353, In the exercise of our powers 
in revision we alter these convictions to 
convictions under section 323 and direct 
that Basdeo Singh be’ sentenced to Six 
months’ rigorous imprisonment, Mauji Lal 
to three months’ rigorons Imprisonment, 
and Kari Singh to three months’ rigorous 
imprisonment. We see no reason to con- 
tinue the bonds into which the accused 
have been directed ‘to enter for the kep- 
ing of the peace. Clearly ‘this was an 
~ offense committed on a sudden ‘impulse. Lal 
Bahadur has now been convicted on the 
principal charge, There is no sanse for 
' anticipating a further breach of the peace by 


the accused, 
wa 


— - 


Convictions altered, 


victed of any ‘criminal offence implying a 
l 4 defect of character which unfits him to f 
= be a Pleader or Mukhtar, as the case may 
i k: ga ne ` 

MADRAS RIGH COURT. be.” Tbe decision of the Priyy Counoil 


SPECIAL BENCH. 
BERERRED Oase No, 6 or 1918, ; 
_September 30, 1918, 
Present:Sir John Wallis, KT., Chief. Justice, 


in Kajendro Nath Mukerji, In the matter of 
(1) shows that we are not'now to retry 
the case but that the question before ng 
is whether the offence of which the rea 


- 58 J. P. 6, applied, 


Justice Sir William Ayling, Kr., and ; 
Js “Mr. Justice Seshagiri Aiyar. 
In the matter of Mr. A. SKETARAMIAH, 
2ND Grave PLEADER, PRACTISING IN THE: 
-DISTRICT or Ganjam,- 

Legal Practitioners det 
14— Pleader, conviction of, for keeping common gaming 
house—Misconduct—Procedure applicable, 
` The conviction of a Pleader for keeping a common 
gaming house amounts to misconduct implying a 
defect of character and unfitting him to be a 
member of the profession. [p. 342; c3 1] ~- 

Weare, In re; Incorporated, Law Society, Ea parte, 
(1893) 2Q. B. 439; 62 L. J. Q. B. 698; 69 L. T. 522; 


In the case of a Pleader’s conviction for a criminal 
offence the procedure prescribed in sections 33 and 
14 of the Legal Practitioners Act need not be 


(XVIII of 1879), 88. -12, 18, ~ 


spondent has been convicted implies a defect 


of character unfitting him to be a Pleader. 
Now,‘ the offenae is that the respondent, 
who is a Pleader of more than 20 years’ 
standing and, according to his own show- 
ing, a man of considerable property, used 
the offica which he rented for his business 
asa common gaming house and was discover- 
ed there at night with a number of 
people of- all ranks of sosiety with cards, 
cowries and other gambling instruments, 


Lord Esher, M. R., in Weare, In re: In 


(1) 22 A. 49; 3 O. W:N. 736: 1 Bom. L. R. 708; 26 E 
A: 242; 7 Sar. P. Q, J. 583; 9 Ind. Deo (x, s.) 1064 
(P. G,). aa 


| 


WA 


349 . INDIAN OASES. 


LACHMAN RAM‘U, DHIRU DUSADH. 


corporated Law Society, Ea parte (2), which 
was a case of a Solicitor who had been 
convicted of allowing houses belonging to 
him to be used as brothels, indicated the 
considerations whieh ought to guide the 
Gourt in these cases. He referred to the 
observation cf Lord Mansfield in the earlier 
case of Brounsall, Ex parte (3) that 
it ig necessary that members of all bran- 
ches of the legal profession should stand 
free from all suspicion, and pointed ont 
that the Court had not only to consider 
the Solicitor’s daties to his clients, but 
also whetber his conduct was of such a 
personally disgraceful character that he 
ought not to remain a member of a strictly 
honourable profession, and that other 


“members of that profession ought not to 


be called upon to enter into that intimate 
intercourse with him that -is necessary 
between two Solicitors even though théy 
are acting for opposite partiés. We. think 


_ that the offense of which the respondént 


has been convicted is one which affects 
his character and the learned Advocate- 
General has shown that this ia certainly 
Bo according to Hindu ideas, 

We think that, in the circumstances, we 


are bound to deal with him under the 


Legal Practitioners Act and we have 
carefully considered what the sentence 
should be. Thia is the fiyst time that 


' any such case has come before the Court 
* and it is possible that the’ 
‘not fully alive, as he ought to have been, 
to the gravity of his conduct. 
‘it is sufficient to direct in this: case that 
. he be suspended from practice for six months. 


Pleader was 


We think 


But this is not to be regarded as a presedent 
in future cases which may come before the 


Court. The respondent must also pay the costs . 


of the day. 


M. G, P. : 
Pleader suspended. 
(2) (1893) 2.Q. B. 439; 6 GAL. J, Q. B. 506; 69L. T. 
522; 58 J. P. 6. 
(3) (1778) 2 Cowp, 829; 98 E, R. 1385. 
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` PATNA HIGH COURT. 
ORIMINAL Revision No. 341 or 1918. 
+ September 30, 1918. 

Present:— Mr, Justice Mullick. 
LACHMAN RAM AND OTRERS— 2ND Party— 
PETITIONERS 
versus 
DHIRU DUSADH der Party— OPPOSITE 


Parry. 

- Griminal Procedure Code (Act V of 1898), 83, 144, 
145— Dispute as to land—Section applicable. ` 

Section 144, Criminal Procedure Code, is appli- 
cable only fo temporary orders in urgent cases of 
nuisance or apprehended danger. It is not appli- 
cable in cases where there is a dispute as to land 
for the settlement of which section 145 provides. 
the appropriate remedy. 


Criminal revision from an order of the 
Magistrate of Ranchi. 

The Hon’ble Mr, S. K. Sahay, for the Peti- 
tioners, 

Mr, -Panchanan Banerji, for the Opposite 
Party. j 

ORDER.—The remedy adopted by the 
learned Deputy Magistrate was misconceived. 
Section 144, , Criminal Procedure Ccde is : 
applicable. only to temporary orders in 
urgent cases of nuisance or apprehended 
danger, It is not applicable in oases where 
there is a dispute ‘as to land for the 
settlement of which section 145, Crimiral 
Procedure Code, would seem to provide the 
appropriate remedy. The Magistrate should 
have proceeded under that section or seo- 
tion 107, Criminal Prosedure Code. His 
order under section 144, Criminal Prceedure 
Code, is set aside on the grourd that” it 
was made without jurisdiction. 
w Order set aside, 





LOWER BURMA CHIEF COURT. 
CRIMINAL Revision No. 314B or 1916, 
January 12, 1917. 
Present:—Mr. Justice Parlett. 
GNANAKANNU—Appuicant 
l : versus 


VEERAVAGU— RESPONDENT, 

Criminal Procedure Code (Act V of 1898), s. 195 
—-Penal Code (Act XLV of 1860), 5. 211—~Making 
false charges against several persons—Sepurate offences 
—Sanction to prosecute in respect of each offence, whether 
should be granted. 

A person who falsely charges several persons 
with having committed an offence is guilty of as 
many separate offences and there is no impropriety 
in his being called to account under section 211 of 
the Penal Code in respect of each of such false 
charges, [p. 348, cols. 1 E 2.] 


r U 
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Mr. Qaunt, for the Applicant, 

Messrs, Wiltshire and Bose, for 
Respondent. 

JUDGMENT.—On 31st March 1916 re- 
spondent laid information at the Police station 
that- ono Poonuswamy Nadar had caused 
hurt.to him with a dah, 
cant and others were present and abetted 
the causing -of hurt. On 38rd April he 
filed a complaint to the same effect. Appli- 
ogbé and others” appeared in Court’ and 
subsequently on Ist July applicant was 
discharged. On 10th July he applied for 
sanction to prosecute the respondent for 
_ falsely charging him with an offence under 
section 211, Indian Penal Code. 
July the applicant and respondent and their 
Pleaders ‘appeared and arguments were 
heard, and the case was adjourned for 
orders on 24th July. Orders .were not 
ready then, and the oase stood over till 
the 26th, when sanction 
granted. On the same day the Magistrate 
gave’ judgment acquitting the other persons 
accused in the hurt oase and” ordering re- 
_ gpondent’s prosecution for falssly charging 
them. 

On 2nd August applicant instituted a 
prosecution on his sanction and the trial pro- 
ceeded till 16th August, On the 22nd Angust 
the respondent applied.to the Sessions Court 
.ta revoke the sanstion and on 6th O3tober 
this was done. Phe applicant now seeks to 
hare it restored, / 

The Sessions Judge’s raazo.is for Baking 
the sanction were that the 
of justice will be sufficiently: served 
by the prosecution of the respondent 
ordered by the Magistrate on 26th July 


the 


and that ta allow the sanction to stand’ 


would be unduly harassing the respondent 

in that he would- be twice proseauted 
“for practically one offence, and that 
it was never intended by the Legislature 
that Oourts should be used for the pur- 
pose of gratifying people’s own feelings 
against other persons...... I cannot -agree 
with the- Sessions Judge. It is not the 
ease that respondent’s allegation that he 
was out with a dak is entirely false, ilav- 
ing been so cut he falsely accused Poona- 
swamy Nadar of cutting him and applicant 
and others of being present and abatting 
the cutting. It seems to me that to falsely 


charge one person ‘with being implicated. 


4 
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On 2ist 


to prosecute was ' 


interests ` 
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_ 


in a crime is not the same offence as to 
falsely charge another person with being 
implicated in the same offenes, The oir- 
cumstances under which and the motives 
from which such false charges are made 
may be totally different, and it appears to 
me that there is no impropriety in the 
offender being called to account for making 
each of such false charges. In the present 
instance it does appear that the alleged 
false charge as against the petitioner may 
have been in some respects on a different 
footing from those against the other five 
persons, and I do not consider that the 
prosecution in respect of the five constitut- 
ed suffisient reason for disallowing a pro- 
secution by the petitioner, though in tha 
event of both prosecutions ending in son- 
vistion it might be proper to take the 
sentence in one into account in passing 
sentence in the other. I think there were 
not sufficient reasons for revoking the sano- 
tion and I_restore it. The trial in Criminal 
Regular No. 177 of 1916 of ‘tha First 
Additional Magistrate of Insein will progeed. 
Order accordingiy. 





NAGPUR JUDICIAL COMMISSIONKE B'S 
COURT. 
CatuinaL Revision No. 133 or 1918. 
July 18, 1918. 
*Present:—Sir Henry Drake-Brockman, 
_ Ker, J, 0. 
DIPCHAND—Accusep—Appeiioant 
` Versus 


~ 


EMPEROR—Cowmptarnant — NON- ÅPPLICANT., 


Criminal Procedure Code (Act V of 1905), s. 260 

), els. (d), (i) —Houwse-breaking by night and theft— 
Value of property stolen over Rs. 50—Summary trial, 
legality of. 

A Magistrate is not aathorized to split ‘up an 
offence so as to give himself jurisdiction over the 
parts which he would rot have over the whole, there. 


-by depriving the accused of his right to appeal, 


[p. 344, col. L] 

Empress v. Abdool Karim, 4 O. 165; 3 ©. L. R. 44,2 
Ind. Dec. (N. s ) 12, followed, 

Clause (i) of section 260 (1) of the Oriminal Pro. 


> wzedure Code must be read with clanse (d), which 


only permits a summary trial for theft under 
section 330 of the Penal Oode where the value of 
the propery stolen does not exceed Rg. 50, [p 844, 
col, 1 


* 
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_ The offence of house-breaking by night, under 
section 457 of the Penal Code, accompanied by a 
theft of property worth more than fifty rupees, can- 
not legally betried summarily under section 269 of 
the Criminal Procedure Code. : 
Summary procedure in casesof serious offences 
even though legal is inappropriate. 
Empress v. Bhikia, 13 C, P. L. R. 17, followed. 
Criminal revision of the judgment and 
finding given by the Sub-Divisional Magis- 
trate, First Class, Damoh, on tbe 25th May 
1919, in Summary Trial Case No. 53 of 1918, 
Mr. G. L, Sabhedar, for the Applicant. 


ORDER.— The applicant for revision has 
been summarily tried and sonvicted by a 
Sub: Divisional Magistrate of the lst Class 
for an offence of house-breaking by night 
punishable under sestion 457, Indian Penal 
Code. An unappealable sentence of three 
months’ rigorous imprisonment has been 
passed. The first information was laid on 
the 7th March last, the informant giving at 
the same time a list of stolen property 


‘which he valued at Rs. 1¥7-7-0. On the 


16th April-he gave a supplementary list, 
including - articles valued at .Rs. 50-9 0, 
The total value of the stolen property was, 
therefore, Rs. 178, | 

The case was clearly one which sould not 
legally be tried-~summarily. It is true that 
under clause (2), section 250 (13, Criminal 


_ Procedure Code, offenses under section 457, 


Indian Penal Code, may be so tried, but 
that clause must be read along with clause 
(d), whioh only permits a sammary trial for 
theft under sestion 380 where the value of 
the property stolen does not éxceed Rs. 50. 
The - principle applicable is akin to the 
general one that a Magistrate is not autho- 
rized to splib up an offence. so as to give 


-himself jurisdiction over the parts which he . 
would not have had over the whole, thereby 


depriving the offender of his appeal. See 
Empress v. Abdool Karim (1). 

The District Magistrate, who was called 
upon to show cause why the conviction and 
sentence should not be set- aside, has ad- 
miffed that the procedure adopted ` was 
illegal and no other point is now pressed 
before me. The proceedings of the Magis- 
trate are set aside and the applicant will 


“be re- tried` in the manner laid down in 


Chapter XXI of the Criminal Procedure 
Code for the trial of warrant cases. He 
has already been transferred to the under- 


(1) 4 0. 18; 80. L, R. 44; 2 Ind. Dee. (N. s.) 12, 


tak 
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` of the members shall form a quorum., 
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trial ward and will. remain there till the 
re-trial is soncluded. As stated in my order 
of the 28th ultimo, I am not prepared to 
allow him bail. The attention of the Sub- 
Divisional Magistrate should be directed to 
this Court’s Criminal Cirenlar No. 1—20 
and also to the decision in Empress v. 
Bhihia (2). Summary procedure in this 
case, even if legal, would have been in- - 
appropriate, inasmuch as the offence: com- 
mitted was a very serious one, a house 
having heen broken into while the owner 
along with most of his fellow-townsmen 
had evacuated the place owing to plague. 
The record contains no basis for a finding 
that the house-breaking was sommitted by ` 
night and that being so, a conviction 
under section 457 sould not have been sus- 


tained. . | 
i Conviction set aside, 
(2) 13 0. P. L. R. 17. 
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ALLAHABAD HIGH COURT. 
Cximinat Revisron No. 394 or 1918. 
August 3, 1918. 
Present:—Mr. Justice Piggott. 
MATHURA AND oTHuRs—AccusEeD— 


; APPLICANTS |, 


VeETSUS 


~ EMPEROR— Opposite Parry. 

Criminal Procedure Code (Act V of 1898), ss. 16, 
16, 350—Rules framed by U. P. Government under s. 
18, validity of —Trial before Bench of Magistrates— 
Judgment by Bench other than Bench which heard 
evidence, legality of. 

The rules framed by the United Provinces 
Government under section 16 of the’ Criminal Pro- 
cedure Code provided that in the case of Benches | 
consisting of not more than three members, any two 
It was also 
provided that if a. Bench held an adjourned sitting 
for the disposal of a part-heard case, and the mem- 
bers at the adjourned sessions were not the same as 
sat atthe first hearing of the case, the provisions of 
section 350 of the Code of Criminal Procedure -would 
be held to apply to the case: 

Held, ' (l; that the rales were intra vires the 
Government; [p. 346, col. 1.] 

(2) that the effect of the rnles was that any. trial 
commenced before any two members of a Bench 
could lawfully be continued before any other two 
menibers, provided that if exception was taken by 
the accused to the proceeding -before a differently 
constituted Bench, the trial must either-be re- 


commenced de novo or adjourned to a subsequent 


the trial might find it éonvenient to sit together, 


— 
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date on which the same Magistrates who commenced 


347, col. 2.) Lp. 


At the first EET of a case before a Bench of 
Magistrates the evidence for the prosecution was 
recorded, At the second hearing one of the Megis- 
trates was replaced by another, who was not present 
at the first hearing, but the accused having stated 
that they had no objection. to the trial being pro- 
ceeded with, the trial was concluded and on a 
subseqtent date judgment was pronounced by the- 
Bench before which the trial had comimenced: 

Heid, that one ofthe Magistrates who. delivered 


. . the judgment being absent on the date ofthe second 


7 


. Kaimganj. 


hesring it could not be said that the accused were 
not prejudiced, and that, therefore, the proceedings 
at the last hearing, when judgment was pronounced, 
were illegal and must be set aside. [p, 348, cols.) & 2]. 


Criminal revision from an order of the 
District Magistrate, Farrukhabad. ; 
` Mr, Peary Dal Banerji, for the Applisants. ~ 

- Mr. R. Malcomson (Assistant Govern- 
ment Advocate), for thé Crown. 

JUDGMENT. =i, this case the three 
applicants, Mathura, Gangadin and Jagan- 
nath, have been convictéd of an offence 
under section 13 of the Gambling Act, 
111 of 1267. The one and only question 
raised- by this application. is, whether the 
trial of the applicants was or was not 
vitiated by any ‘illegality or: material 
irregularity in connection with the constitution 
of the Court which tried them for this offence. 
The Court in question was a. Bench of 
Honorary Magistrates sifting at the town of 
I find that the Local Govern- 
ment, in the exercise of the powers conferred . 


“upon it by sestion 15 of the Code of 


Criminal Prosedure, had appointed three 
gentlemen, Mr, Jin Alam- Khan, Mr. 
Nazir, Ali Khan and Pandit Chaube Peare 


i Lal, to be a Bench of Magistrates exercis- 


i On the 16th of December 


ing jarisdistion in this particular place. 
It is not- denied that the offence of which 
the applicants were tried was one within 
the jurisdiction of the aforesaid Bench, or 
that the sentence passed was one within 
the competence of the said Court. The point 
taken is as follows. 

There were three hearings ‘of this case 
in the trial Court. On December the 5th, 
1917, the sase was taken up by Mr. Nazir Ali 
Khan and Mr, Jan Alam Khan _and the 
evidence for the prosecution was recorded.- 
1917 when the 
Court resumed its sitting for-the trial of 
this’ dase, thera were present on the Bench 
Mr, Jan Alam Khan and Pandit - Qhaube - 


< 


= 
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-Peary Lal. The accused were asked to 
state whether they desired this Bench to 
re-comamence the trial de novo, or rather, 
1 should say, that they were asked whether 
‘they would -like to have the trial adjourned . 
until the same two Magistrates who had 
commenced the trial should find it conveni- 
ent to sit together again. The precaution 
was taxen -of obtaining from the acsused 
a wrilten petition, in which they stated 
that they had no objection to the hearing 
of the case proceeding before the Benoh 
as „then constituted and added that they 
particularly desired that there should be 
no delay in the disposal of the case. I 
understand that at the end of the hearing 
of December the 16th, 1917, the evidence 
had been completely taken, the accused 
had been examined and arguments had 
been heard. Nothing was left to be 
done except for the Court to pronounce 
judgment. The record does not make it quite 
clear why, under these cirsumstances, an 
adjournment of five days was ordered, but 
1 am inclined to suspect that this was done 
under a bona fide’ belief that the proceed- 
ings would be more regular if judgment 
in the case were pronounced by the same 
two members of the Bensh of Magistrates 
who had commenced the trial. It is ad- 
mitted that on the 21st of Desember no 
objection was taken on behalf of the accused 
persons to the action of Mr. Nazir Ali 
Khan and Mr. Jan Alam Khan in proseed- 
ing to pass judgment. As bearing on the 
legality of these proceedings it requires to 
be noted further that, under section .16 
of the Code of Criminal Procedure, the Local 
Government, or subject to- the control of 
the Local Government the District Magistrate, 
is empowered to make rules for the guidance 
of*the Magistrates’ Bənohes in respect of 
various subjects, including amongst others 
the constitution of the Bench for conduct- 
ing trials. The Local Government of these 
Provinces has issued for general informa- 


“tion a set- of draft rules and these have 


been generally adopted under the authority of 
the Magistrates of .various districts. It is 
not suggested that these rules are notin 
force in the district of Farrukhabad, Indeed 
'I understand from the ordsrs of the District 
Magistrate and of the learned Sessions 


.dudge on this record: that the said rules 


are undoubtedly in force, Nowunder the 


~ 
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second of these rules, ib is Jaid down in 
respect of a Bench consisting of not more 
„than three members, that any two of these 
shall form a quorum. In the next rule it 
ig provided that, if the Bench holds an 
_ adjourned sitting for the disposal of a part- 
_ heard case, and the members at the ad- 
journed sessions are not the same as sat 
at the first hearing of the case, the pro- 
visions of section 350 of the Codes of 
Criminal Prosedure will be held to apply 
to the case. The present applicants have 
brought the question of the legality, of 
their trial to the notice of the District 
Magistrate in, appeal and have also laid if 
before the Sessions Judge in revision, 
Both these Courts have expressed the opinion 
‘that the proceedings of the Benéh of 
Honorary Magistrates were justified under 
the rules above referred to and that the 
trial was, under the circumstances, a per- 
fectly legal ore. I have bean referred to 
various decisions of the Calcutta and Madras 
High Courts, of which the most important 
is that of Hardwar Singh v. Khega Ojha 
(1). In that case the learned Judges of 
the Caleutta High Court laid it down very 
broadly, that an Honorary Magistrate may 
-not give judgment and pass sentence in 
' a- cage unless he has been a member of 
the Benoh during the whole of the hear- 
ing of the case. The attention of the 
Hon’ble Judges had been drawn to a rule 
framed, by the Local Government of Bengal, 
purporting to make the provisions of sec- 
tion 350 of the Code of Criminal Proce- 
dure applicable to a case like the one 
now in question, but they held that this 
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rule was ultra vires not being justified by ` 


anything in tbe provisions of section 16 
of ‘the Code of Criminal Procedure. The 
Madras High Court has in two reported 
casés adopted thé same prinsiple. I have 
seen the rulés framed by the Local Govern- 
ments of Bengal and of Madras under 
section 16 aforesaid, and I may say at 
once that these rules differ in one material 
' particular from those framed by the Local 
Government of these Provinces. They con- 
tain nothing similar to the direction given 
by rule 2 of the rules framed under the 
orders of our Local Government, by whioh 
any two members of a Bench of Honorary 


(1} 20 OF 870; 10 fad. Dec, (N, gs.) 685, 


_at Karmganj to carry out 


"rs : SE gus 
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\Magistrates consisting of three members 
shall form a quorum. As to the meaning 
of that expression there can, I conceive, 
be no-room for doubt. In the case of 
any Board of Directors or other Committee, 
if there is a rale providing that so many 
members of the said Board or Committee 
shall. form a quorum, the meaning of the. 
rule is that, as soon as the requisite 
number of members is gathered togethér, 
the entire authority of the said Board or 
Committee vests in the guorum so assembled, . 
and obviously this authority extends to 
the transaction of business adjourned from 
a previous meeting as. well as to the tak- 
ing up of fresh business. The first ques- 
tion then about which there „must be a 
definite decision is whether a rule direct- 
ing - -fhat any two members of a Bench of 
Honorary Magistrates consisting of not 
more than three members shall form a 
quorum, is'one whioh the Local Goyern- 
ment was entitled to make, or to cause 
to be made, under section 16 of the 
Code of Criminal Procedure. As a mere 
matter of judicial interpretation if seems‘ 
to ma that such a rule olearly falls under 
section 16, gslause (c), of the Code “of 
Criminal Prosedure, being soverd by the 
words :— the constitution of the Bench for 
conducting trials.” When the Local Govern- 
ment appointed the three gentlemen already 
mentioned to be ‘a Bench of Honorary 


Magistrates exercising certain-powers witbin - 


the: limits of the town: of Kaimganj, the 
inference would be, in the absence cf any 
rule or order to the contrary, 
Bench would not be properly. coustituted 
unless all three of the gentlemen named 
were present -at each and all of its sittings. 
The Local Government regarded this as 
inconvenient and was of opinion that, for - 
the convenience of the public, the work 
which it desired the Sench- of Magistrates 
could best be 
performed by appointing three Magistrates 
and then empowering any two of them to 
sit together as a complete Court for the 
trial of” gases or the transaction of other 
business. I repeat that, iInmy opinion; it 
was within the competence of the Local 


` Government to pass orders to this effect nne: 


der the provisions of sections 15 and 16 of the 
Code of Oriminal Procedure. 
“1 have pow to gonsider what would be 


that the . 


r » 


Faai 


~ 
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_ ment to pass any orders the 
-which -` would be as above stated. 


` 


` 
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. had been tendered in his 


‘trial adjourned from a previous 
For the reasons stated I have come to the: 
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the result if the Local Government had 
issued no further directions for the guidance 
of this Bench of Magistrates. In my 
opinion the “sonsequence would be that 


any trial commerced before any two members . 
of this Bench could lawfully ba: continued 


before any other two members. The learned 
Judges of the Oalonutta and Madras High 
Courts had no such rule before them as 
that which I have quoted regarding the 
“number of M agistrates. necessary to forma 
quorum, and the desisions 
them, are, therefore, of no direst application 
In saying this I do 
to ignore the fast that on the 


not wish 


principles laid down in the case of Hardwar. 


Singh v. Khega Ojha (1), it would be difficult 


_ to.accept the proposition that the Logislafure 


Local Govern- 
` effect of 
I think 
that-the learned “Judges of the Oaloutta 
High Court assumed, as a sort of major 
premise underlying the. whole of their deoi- 
sion, that there. was something repugnant 
to natural justice in the suggestion that 
the presiding officer of any Court should 
pass any final decision in a oriminal trial, 
except upon evidense ‘the whole of whieh 
presence and 
heard by himself personally. I can only 
say that this proposition seems to me a 
very arguable one, and that under the 
Indian system of criminal procedure the 

éxseptions to this rule seem to ‘me to 
outnumber the instances. I mast admit, 
therefore, that I do not find myself able 
to approach the consideration of the question 
quite from the same point of view as that 
taken by the learned Judges of the Caloutta 
High Court. At the same time I have 
endeavoured to discuss, as a pure question 
of law, the question whether sections 15 
and 16 of the Code of Criminal Procedure, 
read together, do or do not authorise the Losal 
Government to make rules, the effect of which 


intended to empower the 


would be that any two’ Magistrates out of : 


a Bench of ‘three or more should ‘constitute 
a quorum for the transaction of all business 
and, the hearing of all cases lawfully 


- coming before such Bench for disposal, 


including the further hearing of a criminal 
silting. 


conclysion that the Local Government is 
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so empowered and tkat the rules under 
which this Bench of Honorary Magistrates 
was constituted were perfectly legal. If 
I am right so far, then the question of the 
competence of the Local Government to 
make the further rule directing Magistrates’ 
Benches, under spesific airaumstances, to be 
guided by the provisions of section 350 of the 
Code of Criminal Procedure, requires to he 
discussed on a wholly different basis from 
that adopted in the decisions of the Caleutta 
and Madras High Courts. It becomes an 
exception in favour of accused persons, 
engrafted by the Government rules upon 
the general direction that any two members . 
of a Bench of three Magistrates shall, for 
all parposes, form a quorum. In practice it 
amounts. to nothing more than this, that 
the Local Government directs the Bench of 
Magistrates in question, if ib should find 
it is sitting to take up an adjourned trial 
with a Bench differently constituted from 
that which commenced the trial of the case, 
and’ exception is taken on behalf of the 
accosed ‘to the trial proceeding under 
such circumstances, then either to re-som- 
mengs the trial de moro, or to adjourn 
it to a subsequent date on which it may 
be found convenient for the same two Magis- 
trates to sit who had commenead the trial 
of the case. It is infact a direction to' 
Benobes of Honorary Magistrates that, 
under certain circumstances, they are to 
refrain, at the request of the acensed, from 
exercising a power which would otherwise be 
theirs, Looked at inthis way I think that the 
rule was one within the competence of the 
Local Government. If I were to hold the 
contrary it certainly would not help the appli- 
cants in the present case. It is merely an ex- 
ception engrafted by the Local Government 
upon the rule which it had ‘previously. made 
regarding the constitution of the Bench for 
conducting trials. 

Having said this, I now coms to the 
consideration of what took place in this 
partisular case. |] have not the slightest 
hesitation in heldmg that the proceedings 
of the 16th of December 1917 were regular 
and proper and within the competence of 
- the Bench of Honorary Magistrates, Strictly 


‘speaking, this proposition is not challenged 


by the petition in revision which lies before 
me for disposal. What the petitioners 
object’ to is. the proqedure followed on the 


~ 
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21st of December 1917 when two Magis- 
trates, one of whom had not heard the 
‘cross-examination of the prosecution witb- 
nesses or the defence evidence, proceeded 
to dispose of the case. To the contention 
of the applicants on ‘this point the Courts 
below have in substance replied that it was 
for the acoused persons to object on the 
Əlst of December 1917, when Mr. Nazir 
Ali Khan and Mr. Jan Alam Khan took their 
seats: upon the Bensh to pass judgment in 
this case. Technically the opinion expressed 
“by the District Magistrate and by the learned 
Sessions Judge on this point is in accordance 
with the wording of the first proviso to 
section 350, clause (1), of the Code of 
Criminal Prosedore; but it is important 
that District Magistrates and this Court 
also, should not overlook the second proviso 
to the same sub-section. It does not 


~ 


matter whether the acsused did or did . 


not objest to the constitution of the Bench 
on the 2ist of December 1917; nor is. it 
necessary for tbe Court to consider whether 
they bad a reasonable opportunity of doing 
so, whether they may not have been taken 
by surprise, whether judgment may not 
have been pronounced under such sircum- 
stances as left them no sonvenient oppor- 
tunity of evtering a protest The real 


question is whether the accused persons were 


prejudiced by the procedure adopted on the 
Olst of December 1917, A question such 
' ag this is one which the Court can only 
examine with reference to the general oir- 
cumstances of each particular case. Ordi- 
narily speaking, one would be inclined to 
hold that it is prejudicial to an accused 
person. that judgment should be passed 
against him by a Magistrate who has only 
heard the prosecution witnesses examined- 
in-chief, and was not present at their sross- 
examination or at the hearing of the defence 
evidence. So far as the record before me 
goes, I cannot feel certain that Mr. Nazir 
Ali Khan had himself perused -the entire 
resord of the oross-examination 
prosecution witnesses and the depositions 
of the witnesses for the defence. He most 
probably did so; but he may have acsepted 
his learned colleague’s account of what had 
taken place at the sitting of December the 
16th. Moreover, althongh I am reluctant 
‘to refer to a matter of this sort, I cannot 
altogether shut my eyes to the fact that 
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the accused persons are all Hindus, and 
that the case was one of such a nature 
that these accused persons may well feel 
that if was an advantage to them to have 
a Hindu gentleman present on the Bench 
when the matter was finally disposed of, 
spesially when the question of sentence ` 
was being considered. I think, therefore, 
that the Honorary Magistrates in this case 
committed an error of judgment when they 
did not proceed to dispose of the case on 
the 16th. of December, and I am not pre- 
pared to say that the ascused may not have 
been prejudiced by the procedure followed. 
at the final hearing of the case. 

Under these circumstances the order whioh 
I pass is that the proceedings of the 2lst 
of December 1917 be set: aside, the con- 
viction and sentence be quashed, and that 
the case -be returned to the same Bench 
of Honorary. Magistrates to be disposed of 
from that stage at which, in my opinion, 
an error was committed. In _ effect my 
order is that the two Magistrates who presid- 
ed atthe hearing of December 16th, 1917, 
namely, Mr. Jan Alam Khan and Pandit 
Chaube Peary Lal, do proceed to consider 
their decision in this case and to prepare 
a judgment ånd deliver the same in due’ 
course of law. The record is returned with 
the above directions. ' 

l Record returned, 


PATNA HIGH COURT. 
, LETTERS Patent ÅPPEALS. 
June 20, 1918. 
- Present:— Mr. Justice Mullick and 
Mr, Justice Thornhill, ` 
BABUJAN MISIR AND anotaer— 
PETITIONERS 
, VETSUS - | 
SHEO SAHAY CHAUDHURY AND OTHERS—- 


Oerostre Parry. z 

Letters Patent (Patna), cl 10—Order staying pros 

ceedings, whether judgment —Order of single Judge 

staying proceedings in criminal case—dAppeal, whether 
lies; 
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An order staying pr oceedings is not a “judgment” 


within the meaning of clause iO of the Letters 
Patent of the Patna High*Court, inasmuch as such 
order contains no final adjudication of the rights of 
the parties. [p 350, col 2.) 

An order of a single Judge staying proceedings in 
a criminal case is. an order made in the ‘exercise of 
criminal jurisdiction, and, therefore, no appeal lies 
against it under clause 10 of the Letters Patent, [(p. 
350, cols. 1 & 2.] 


Letters Patent Appeal from an order of 
Justice Sir Ali Imam, Kr., dated the 22nd 
April 1918, in Criminal Revisions Nos. T18 
and 119 of 1918. 


Messrs. P. R. Das and Shiva N arain Bose, for - 


the Petitioners, 

Messrs. Asghur and D. N. Sircar, for the 
Opposite Party. 

ORDER. : 

Metics, J.—The question before us is 
` whether two petitions of appeal presented 
respectively by Babujan Misser and Kanto 
Chaudhury against} an order, dated the 22nd 
April 1918, made by Mr. Justice Imam, a 
learned Jade of this Court, can be maintain- 
ed under the law. : 

It is contended on behalf of the petitioners 
that the order of the learned Judge is 
appealable under clause 10 of the Letters 
Patent of this. Court.- Notice was issued 
by a Division Bench of this Court upon the 
_ respondents named in the petition to show 
cause why the appeals shonid not proceed. 
Cause is now shown before us -by Mr. 
Sircar while Mr. Das appears on bokali of 
: the petitioners. — 

The order of Mr, Justice Imam was made 
under the following circumstances. 

Two cases are now pending in the Court 
of a Magistrate in the District of Bhagalpur, 
in which Babujan and Kantoo are respective- 
ly the complainants and Shew Sahay and 
others are the accused and in which charges 


have been framed under sections 379 and 148, - 


Indian Penal Code, for theft of paddy in 
respect of certain disputed land. 

In January 1917 proceedings- were in- 
stituted under section 145, Criminal Pro- 
cedure Code, in respect of these lands between 
Deo Nandan as the first party and. the 
above-mentioned Shew Sahay Choudhary as 
the second party, the former claiming under 
a mortgage and the latter resisting the 
possession delivered to the former by the 
Civil Court in enforcement of that mort- 
gage. In February 1917 the-possession of 


Deo Nandan was confirmed, but upon an 


y 
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application to ‘this Court that order was 
set aside and the case was re- -opened with 
a direction to add certain persons as parties. 
The further inquiry thus directed is still 
pending. The complainant in each of the 
two above-mentioned theft cases slaims as 
tenant under Deo Nandan, 


An application -was made by the acoused 


. before the Magistrate trying the theft cases 


for the stay of the proseedings till the 
disposal of the case under section 145, 
Criminal Procedure Code, but was refused. 
An application in revision was then made to 
the District Magistrate with a similar result. 
Then anapplication for revision was made 
to. this Court and was heard by Mr. Justice 
Imam sitting alone as a Judge of this 
Court, and on the 22nd April last 
he made an order directing that 
proceedings in the trial under sestions 379 
and 143, Indian Penal Code, should be stayed 
pending the decision in the case under section 
145, Criminal Procedure Code. 


The point which we have now to deter- 
ming is whether an appeal under the Letters 
Patent lies to this Court against Mr, Justice 
Imam’s order, , 


The matter clearly depends upon clause 10 
of the Letters Patent of the Patna High 
Court, the materjal portion of which is as 
follows :— And We do further ordain that 
an appeal shall lie to the High Court of 
Judicature at Patna from the judgment 
(not being an order made in the exersise 
of revisional jurisdistion in a case, which 
‘has been called for by the said Court, and 
not being a sentence or order passed or 
made inthe exercise of criminal jurisdic- 
tion) of one Judge of the said Court, or of 
one Judge of any Divisional Court consti- 
tuted in pursuance of section 108 of the 
Government of India Act of 1915.” ~ 

Mr. Das sontends that the order was 
not made in the exercise of revisional juris- 
diction, but in the exercise of the Court’s 
powers of general superintendence under 
sestion 107 of the Government of India 
Act of 1915. He also urges that in order 
to bar the vight_of appeal the order must 
be made not only in the exercise of revisional 
jurisdiction but also in the exercise of orimi- 
nal jurisdiction. 

In my opinion his contention cannot be 
accepted, The words within brackets should, 
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in my opinion, be paraphrased as follows; — 
“Except an order madą. in the exercise of 
revisional jurisdiction in ‘a case which has 
been called for by the said Court and erx- 
cept a sentence or order passed or made in 
the exereise of criminal jurisdiction.” If 
the contention put forward by Mr, Das 
were correct, then the words “ not being an 
order made in the exercise of criminal 
revisional jurisdiction in a oase, which bas 
beea called for by the said Court ” would 
have been quite sufficient for the purposes 
of the draftsman. 


Again comparing this clause with the 
corresponding clause in the Letters Patent 
granted to the High Court of Calcutta in 
1865, itis clear that the intention of the 
draftsman was to restrict the right of appeal 
by prohibiting appeals (1) in respect of 
sentences or orders passed or made in the 
exercise of criminal jurisdiction as before, 
and (2) in respect of orders made in the 
exercise of revisional jurisdiction in other 
cases, namely, civil cases. 


The result is that whereasin the Caloutta 
- High Court a Letters Patent appeal lies 
` against the jadgments of a Judge sitting 
alone in “fbs exercise of, civil revisional 
jurisdiction, in the High Court of Patna 
‘no such appeal lieg. 


On the other hand, the effect of the inter- 
pretation suggested by Mr. Das would be 
that the right of appeal has been not res- 
itricted but extended by the Letters Patent 
of this Court and that not only is there an 
appeal against civil “judgments in revision 
as before but that a new right of appeal 
has been conferred against judgments passed 
in the exercise of original and appellate 
criminal jurisdiction. In my opinion the 
language of the clause does not favour such 
an interpretation. 


Furthermore slanse 10 appears under the 
heading of civil jurisdiction. Ht could not 
appropriately confer under that heading a 
right of appeal: in a matter sonnected 
with the exercise of criminal jurisdiction. 
Obviously it intends to define the limits 
of the right of appeal against certain 
judgments on the civil side only. 

Therefore, in the present qases the 
order of Mr. Justice Imam having been 
clearly made in the exercise of criminal juris- 
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distion the petitioners .bave no right of 
appeal. 

In this view it is unnecessary to decide 
whether or not the order of Mr. Justice Imam 
was one made ju the exercise of revi- 
sional crimibal jurisdiction, but if if were 
nesessary to decide that point, I would 
say that his order was in revision of the 
order of the District Magistrate. The 
revisional powers conferred by the Criminal 
Procedure Code -are sufficiently wide to 
justify his interference in a matter of this 
kind, 


But there is another’ ground which ` is, 
in my opinion, completely fatal to Mr. 
Das. In my opinion the order staying 
proceedings is not a judgment within the 
meaning of olause 10 of the Letters 
Patent. The order contains no final 
adjudication of the rights of the parties. 
To use the language of Sir Richard Couch, 
it is not a decision which affects the 
merits of the question between the parties by 
determining some rigkt or liability [The 
Justices of the Peace for’ the Town of 
Oaleutta v. The Oriental -Gas Company (1). 
It merely directs whether one case shall 
have priority in point of time over another, 
Therefore, there being no judgment, no appeal 
lies, | 

The result is that both the petitions 


of appeal must be dismissed with costs, 
Hearing fee one gold mohur in each case. 


THORNHILL, J.—I agree. a 
Ss Petitions dismissed. 
(1) 17 W. R. 864; 8 B. L, R. 433, a 
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PUNJAB CHIEF COURT. 
Criminar APPRAL No, 232 or 1918, 
September 18, 1918. 

Present:—Mr, Justice Broadway, - 
MIRZA AND otaers-—Convicrs——~APPELLANTS 
VETSUS bi 


EMPEROR—Responvest. 
Penal Code Act XLV of 1869), ss. 363, 365, 866— 
Kidnapping girl over 16 years of age—Offence—- Firsts 
information report, delay in making, effect of. 
Accused were charged under section 863, Jndian 
Penal Code, with having kidnapped a minor girl from 
the guardianship of her parents. It appeared that 
although according to the prosecution the accused 
were seen taking the girl away at about midnight 
and the girl’s father at once proceeded to the thana 
where he reached before sunrise, no report was 
recorded till 12 noon. It appeared further that the 
girl was over 16 at the time when she disappeared: 
Held, (}) that as the girl was not a minor under 
16 years of age the accused were not guilty of an 
offence under section 363, Indian Penal Code; [p. 352, 
col. 1.] 
(2) that the extraordinary delay in making the 
first information report. was very suspicious 
and the fact that the girl was over 16 strengthened 
the belief that she went off of her own accord and 
that consequently the accused could not be convicted 


under section 366 on 266, Indian Penal Code, [p. 352, 


col. 2.] sa I ce 
Appeal from the .order of the Magistrate, 


Ist Class, exercising enhanced powers under - 


section 30, Criminal Procedure Code, 
Gujranwala, dated the 18th March 1918, 
convicting the appellants. 

Dr. Khalifa Shuja-ud Din for the Hon'ble 
Mr. Muhammads Shofi, for the Appel» 
lants. 
` Lala Mul Ohand, R. S., Publio Prosecutor, 
for tke Crown, 


JUDGMENT. —The appellants in this case, 
10 in number, hava 
offences under - section 363 and -section 
452, Indian Penal Code, and have 
sentenced to various terms of imprison- 
ment, They have appealed through Mr, 
Muhammad Shafi for whom Mr, Shuja-ud- 
Din has appeared before me, while I have 
heard Rai Sahib Mul Chand for the 
Crown. 


The story for the prosesution is briefly 
this. On tha night of the 26th-27th 
September 1916, Mahla and his nephews 


Sadda and Sammun were sleepiug at their . 


cattle-pen some 7 killas from their village, 
while at their house were sleeping Musammat 
Rahmon wife of Mahla, Musammat Rani 
daughter of Mahla and two guests Musammat 


been convicted of _ 


been ` 
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Ahmo or Rahmo and Musammat Bego. 
About midnight these women were awakened 
by hearing Musammaé Rani ery cut ard 
Musairmat Rabmo saw her daughter being 
taken away by a large number of men 
including these appellants. Nota, Mughli, 
Mirzy and Tahri were actually sarrying 
off Musammat Rani and they were pursued 
by her mother who was, however, pushed 
aside by theother miscreants, ~ 


Mahla and others arrived on hearing 
the uproar but by the time Mahla reached 
the spot the girl had been taken away 
by Mirza, Tabri and Mughli, bat the other 


raiders were collested at the house of 
Tahri and Mirza armed with dangs, This 
house is said to ba some 2 karams from 


Mahla’s (wide page 7). 


í 
The people collested but Mabla, with 
remarkable self-control, begged them not 
to attack the raiders as he intended to 
maxe a report. He accordingly left for the 


Police Station, Pindi Bhattian, which ig 
said to be 6 kos distant. When he had 
gone sbout one kos, he met Mughli son 


of Amira, Lambardar of Lundan, and from 
him learnt that his daughter had been 
taken away on a mare by Tahri, Mirza 
and Mughli towards the south. He then 
went on to the Police Station where he 
arrived before sunrise, but was unable to 
wake any one till 12 ncon when his.report 
was duly recorded. 


The Police then went--‘to the vil- 
lage and commenced an enquiry, with 
the result that they senfup the appellants 
and others, who have not been convicted, 
for trial. One Mubammeda son of Hasta 
was ,said to haye absconded and proceed- 
ings against him were taken under sestion 
512, Criminal Prosedure Code, 


The girl tod had not been recovered. 
She was said to have been about 13 or 
14 years of age, and the Magistrate, acsept- 
ing the statement of her parents,held she 
was a minor, ` 


‘hen the case came before me on 
appeal on the 3lst May 1918 Mr, Shafi 
put in certain birth certificates and contend- 
ed that according to these the girl was 
over 16. Qounsel for the Crown agreeing 
I remanded the case under section 528, 


~ 
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Criminal Procedure Code, for fan enquiry 
as to the girl’s age and the Magistrate 
has reported that “in his opinion the girl 
was. born on 30th July 1899, which would 
make her over 16 at the time when she 
disappeared. : 


Mr. Mul Chand -then urged that the 
appellants should be held guilty under 


section 365 or section 366, Indian Penal 


Code. 


According ‘to Mahla, and there are 
other witnesses to the same effect, the 
motive for this kidnapping of Musammat 
Rani was revenge. He says that Musammat 
Rajjo, sister of Tahri, Mirza and Khanun 
wag enticed away by Mehra, a cousin 
of complainants, some 2 years before and 
that one year before his cousin Bagga had 
taken away his daughter (Mehro) who was 
wife of Tabri, ` 4 


Now. there are certain features in the 
prosesufion story which to my mind render 
it very doubtfal. 


The evidence of Mahle and his wife 
ig far from convincing. It is difficult to 
believe that a number of men, should 
gollest in the “way alleged, forsibly remove 
a woman and then all but three of them 
stay standing a few karms off while the 
villagers collected. Further it is also 
remarkable that instead of starting a hus 
and ory and going in pursuit Mahla should 
have not only remained calm himself but 
have insisted on the villagers not doing 
anything as he intended’ to raport the 
matter. Then we find that Mahla has no 
idea as to the age of his daughter, 
he arrives at if by a prosess of salenlat- 
ing the age of his younger daughter, 
who he says was 10 or il years old, and 


gosa on. to say that Musammat Rani was. 


“probably” born some two or three years 
before, “perhaps” in the house of ber grand- 
mother. This is significant, having regard 
to the fact that Musammat Rani was over 16 
when she disappeared. Again there is the 
extraordinary delay in making the report. 
The affair took place at midnight. No one 
was injured and Mahla went at once to 
the Polise Station, yet the repert was not 
made till 12 noon. Mahla realised the 
difficulty and in order. to gebover it stated 
that though he reached before sunrise he 
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could wake no one in the Police Station 
till noon. This story is clearly inoredible, 
yet it is olear that the report was not 
made till 12 in the day. 


It was urged that really what had 
happened was that Musammat Rani, who is 
grown up, had gone off with Muhammeda 


son of Hasta of her own free - will and 
accord and that the fact was not 
discovered till early next morning, where- 


‘upon Mahla and his friends set to work 
and made up this case and went to the 
“Thana, reaching there at noon when the 
report was duly written. 


According to Mabla the appellants are 
all related to one another. Muhammede 
absconder is the son of Hasta, whose 
daughter is the mother of Tahri, Mirza 
and Khanun, Tahri’s house is only a few 
karams away from Mahla’s and there seems 
every likelihood that Muhammeda “and 
Musammat Rani bescamé enamoured of each 
other and eloped. 


I am inclined to believe that this is what 


“happened and that the delay in the report 


is due to the faot that the elopement was 
not discovered till the early morning, when 
a council was held and Mubammeda’s rela- 
tives dragged in. 


1 have carefully considered the evidence 
and am ‘extremely suspicions of its sorrest- 
ness. The delay in the report is especially sus- 
pisious. The girl Musemmat Rani was over 
16 and I believe she went off with Muham- 
meda of her own accord. I do not believe 
the. story of the attack, and I accept this — 
appeal and setting aside the sonviction and 
sentences direct that the appellants be raleas- 
ed forthwith. l 


Appeal accepted. 


aa 
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HIRDEY NARAIN V, ALAM SINGH, 


ALLAHABAD HIGH COURT. 
Hxecotion Secosp APPEAL No. 1644 
or 1917. A 
July 29, 1918, 

Present :—Sir Henry Richards, Kr., Chief - 
Justice, and Mr. Justice Tudball. 
HIRDEY NARAIN—Jvpguanxt-Desror— 
APPELLANT 

versus - 
ALAM SINGH—Decrer-Hotper— 
RESPONDENT, 

Limitation Act (IX of 1908), s. 4—General Clauses 
Act (X of 1897), s. 10, applicability of—Pre-emption 
‘decree— Money not paid within time prescribed—Court, 
power of, to extend time. i 

Section 4 of the Limitation Act and section 10 of 
the General Clauses Actonly apply to the cases in 
which a period of limitation has been prescribed as 
“mentioned in those sections, and do not apply to a 
condition prescribed in the decrce itself. 

A pre-emption decree in its very terms becomes a 


decree in favour of the defendant vendee when the 


conditions imposed upon the plaintiff have not been 
complied with, so that where the decree has become 
final no Court has power to alter its terms so as to 
extend the time allowed for payment. 


Execution second appeal from -a decree 
of the District Judge, Saharanpur, reversing 
that of the Subordinate Judge, Dehra Dun. 

Mr, Nehal Ohand, for the Appellant. 

Mr Kailas Nath Katju, for the Respondent. 

JUDGMENT.—This appeal arises under 
the following sircumstanceg. The plaintiff 
in @ pre-emption suit obtained a decree 
for pre-emption on the llth cf Ostober 
1915.” By this decree he was directed to 
lodge in Court the pre-emption money with- 
in six months, and it further decreed that 
in the event of his failing to do so the 
suit would stand dismissed with costs. It 
will thus be seen that the decree was a 
decree in favour of fhe plaintiff on‘ cer- 
tain conditions. If those conditions were 
not-falfilled, the decree became a dearse 
in favour of the defendant vendee., The 


` plaintiff did not deposit the. money within 


six months, The last day which would 
have enabled the plaintiff to comply with 
the decree was the lith of April 1916. 
This was a holiday, It was alleged (and 
it has been found by the Court below) 
that the money was brought to the Nazir 
on the 12th of April, a day on which 
the Court was sitting. On that day he 


obtained a chalan which would have enabl-` 


ed him to have deposited the money in 
the Treasury provided the Treasury was 
sitting. It appears that the Treasury was 
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not open on the 12th and was only open for 
an hour on the 13th and the result was that 
the deposit was not completed until the 14th. 
The Court of first instance on an application 
to exesute the desree held that the money 
had not been deposited in Court within the 
time, spesified in the decree. On appeal the 
lower Appellate Court held that the money 
must be deemed to have been deposited within 
time, applying (apparently by analogy) 
section 4-of the Limitation Act and sestion 
10 of the General Clauses Act. This Court 
has held that in the case of a pre-emp- 
tion decree, which has become final, no 
Court has any power to alter the terms 
of the desree so as to extend the’ time 
allowed for payment. It must be remem- 
bered that the decree in its very terms 


becomes a decree in favour of the defend- 
‘ant vendee when the 


conditions imposed 
upon the plaintiff have “not been complied 
with. In the present case the plaintiff 
pre-emptor appears not to have had his 
money ready until the period of six 
months had almost expired. In the end 
ib was a money-lender who same with 
the money accompanied by the plaintiff's 
agent on the 12th of April~ 1916. In our 
opinion, section 4 of the Limitation Act 
and section 10 of the General Clauses 
Ast only apply to the cases in which a 
period of limitation has been prescribed as 
mentioned in those sections, and do not 
apply to a condition prescribed in the 
decree itself. The respondent’s learned 
Vakil has referred to the cases of Sambasiva 
Chari vy. Ramasami Reddi (1), Shooshee 
Bhusan Rudro y. Gobind Ohunder Roy (2) and 
Munna Lal vy. Radha Kishan (8). In our 
opinion none of these authorities apply 
to the sircumstances of the case we have 
before us. We allow the appeal, set aside 
the order of the Court below and restore the 
order of the Court of first instance with costs 


in all Courts, 
Appeal allowed, 


(1) 22 M. 179; 8 M, L. J. 265; 8 Ind, Dec. (xN. s.) 
1 


(2) 18 0. 231: 9 Ind. Deo. (N. 8.) 154. 
(3) 80 Ind. Oas. 186; 13 A.B. J. 793; 37 As 591, 


C’.. for vacation i 
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BANMALI 0, NIHAL SINGH: 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
scious Orvin Appgat No, 62 or 1915. 
April 23, 1918. 
Present:—Mr. Batten, Offg. J.C. 
BANMALI~Derenpant—AppELLANT 
versus l 
Thakur NIHAL SINGH—PLAINTIFP 


— RESPONDENT. 

Transfer of Property Act (IV of 1882), Ch. V, s. 61 
— Lease, agricultural — Ch. V, whether applicable— ject- 
ment —Notiče, reasonad! e—Estoppel against landlord 
in favour of tenant—Burden of proof—Improvements 
made by tenant—Compensdtion, whether can be 
awarded. 

A lease of a village orof a share ina village for 
the purpose of bringing it under cultivation is a lease 
for agricultural’ purposes and the provisions of 
Chapter V of the Transfer of Property Act do noh 
apply to it as laid down in section 117 of the Act. . 

Lp. 855, col. 2.) 


é 


In the case of an agricultura] lease the tenant is“ 


entitled to a reasonable notice before ejectment. 
What is a reasonable notice iè a as of fact. [p. 
855, col. 2; p. 336, col. 1.] 

Jagut Chunder "Roy v. Rup Chand Chango,9 O. 48; 
11 0. L. R. 148; 5 Shome L. R. 88; 4 Ind. Dec. (nN. 8.) 
684, Radha Gobind Koer v. Rakhal Das Mukherji, 
12 0.82; 6 Ind. Dec. (xòs.) 56, Digambar Mahto v, 
Jhari Mahto, 26 C. 761; 
followed. 


A notice giving the tenant more than six months 
a Lan WIS notice. [p. 356, col. 1.) 

The length of the period for which a tenant has 
been holding land does not, in the absence of any 
contention that the rent has never been enhanced, 
raise any presumption that the tenancy is a perma- 
nent one. |p. 358, col. 2] 

To raise an ‘equitable estoppel against a lessor 
precluding him from suing for possession on the 
determination of the tenancy, the tenant must show 
facts sufficient to justify a legal inference that the 
lessor has by plain implication contracted that the 
right of tenancy should be changed into a right of 
permanent occupancy. [p. 856, col. 2; p. 357, col. 1] 

Bent Ram v. Kundan Lal, 26 I. A. 58; 21 A. 498; I 


Bom. L. R. 400; 3 0. W. N. 502; 7 Sar. P. O. J. 628; 9 
Ind. Dec. (N. 8.) 1022 (P.C.), followed. 

Section 61 of the Transfer of Property Act does 
notapply to tenants. [p. 357, col. 1.] 

A tenant is not entitled, either under the Transfer 
of Property Act or apart from it, to any compen- 
sation for any improvements made by him on the 
land during the continuance of his tenancy. [p. 357, 
cols. 1 & 2. 

Ismail Khan Mahomed v. Jaigun Bibi, 27 C. 570; 4 
CG. W.N. 210; 14 Ind. Des. (x. s.) 374; Rajah of Venkata- 
giri y. Mukku Narasaya, 7 Ind. Cas. 202; 37 M.1; 8 
M. L. T. 258; (1910) M. W. N. 369, followed. 

Collier v. Baron, 2 N. L. R, 34, disapproved. 


Appeal against the deoree of the Divisional 
Judge, Raipur, in Civil Appeal No. 99 of 


“ 1914, dated the 18th November 1914, 
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-by Makti, 
an annual theka Jama of Rs. 300, which - 


inclading 


JUDGMENT,—This appeal arises out of 
a suit for ejectment brought by the Zemin- 
dar of the Gundardehi Zemindari, in the 
Drug Tehsil, of the Drug District against 
the appellant, the #hekedar of the village 
of Limora. It appears. from the District 
Gazetteer that there are 55 villages in the 
Zemindari, of which 41 are leased to 
thekedars, of whom 28 have received the 
status of a protected thekedar under sec- 
tion 65-A of the Central Provinces Land 
Revenue Act, 1881. The village was held 
the father of the appellant, on 


was subsequently enbansed to Rs. 3851. The 
Jama was again enhanced to Rs. 396 at 
the tima of the execution of Exhibit Pl, 
dated 8th Desember 1904, whish the Sine 
iff dascribes as a kabultyat, that is fo say, 
counter part of a lease- for six years. The 
deed recites as follows :— 

“Upto this date I used to pay a Jama 
of Rs. 851 including cesses, but now the 
cesses have been enhanced by Rs. 45 so 
I will now pay a total Jama of Rs. 395, 
ceases, annually in two equal 
instalments up to the time of the new 
Settlement, that is to say, for six years.” 

This document was not registered. 

The Zemindari estate was under the 
management of the Court of Wards from 
lst January 1906 to 10th September 1913. 
On z3rd June 1911 the Deputy Commis- 
sioner, as agent of the Court of Wards, 
issued a notice to Mukti stating that the 
theka expires, adcording to the kabulzyat, 
on 30th June 1911, and calling upon him, 
to vacate possession on 30th June 1911. 
Mukti was dead and the notice was re- 
ceived by his son the appellant Banmali. 
On the 30th August 1911 a 2nd notice 
was issued to Mukti, saying that the theka 
Jama for 1911-12 would not bə received 
and warning him that he would be liable 
to a suit for possession and damages. On 
the 28th November 19lla 3rd notice was 
issued to Banmali himself, 


village. Banmali refused to accept service 
of this notice. 
Banmali then applied to the Revenue 


Authorities for protected status. Sometime 
in the beginning of 1913 the Finansial 
Commissioner passed a final order, allow- 
ing Banmali to select 100 acres out of the 


giving time . 
till the end of May 1912 to vacate the 


/ 
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home farm to be his oosupancy holding, 

but refusing him protected status. Ban- 
mali applied to the Financial Commissioner 
for review of this order, and the Financial 

Commissioner on 19th May 1913 passed an 
order (Exhibit P-7) refusing the applica- 
tion ‘and informing Banmali that he would 

lose the benefit of the former order une 

less he sslests his 100 acres in three 

months. Baumali refused to comply with 

tlie order and on 2ist Novembar 1913 the 
Financial Commissioner cancelled the grant . 
of oscupancy rights (Exhibit P-6). Mean- 

while on 8th April 1913 the plaintiff him-' 
self sent a notice, which Banmali refused to 

acsept, to the effest that Banmali would 

be liable to Jegal proceedings if he re: 

tained possession: of anything more than 

the 100 acres.' 

The learned Divisional Judge: has found 
that Mukti first became thekedar about 
1870, and that thé defendant has failed to 
prove the.terms of the lease. Some dosu- 
ment appears to have been exesuted bat 
it is not forthcoming, and clearly it was 
not registered. He has -also decided that 
- the document of 8th Desember 1904 is not 
a lease but a mere agreement tu pay en- 
hanced Jama till the next Settlement, which 
it was assumed would take place in 1910. 
He has found that the appellant has failed 
to prove by evidence that the original 
lease to Makti was a lease in perpetuity, 
and that the collateral fasts do not es- 
tablish that the lease is a perpetual one; 

On the question of notise the learned 
Divisional Judge hes held that the third 
notice, dated 28th November 1911, giving 


Banmali notice to quit before the 
Ist June 1911 was sufficient notice. The 
defendant pleaded that the lease year 


coincided with the agricultural year, which 
in Drug expires on 3lst March. The 
Judge expresses the opinion that the lease 
year expires at the béginning of June, but 
1 doubt if this san be oharacterized as a 
definite finding. ~ 

The Divisional Judge has also held that 
by reason of clause (h) of section 108 of 
the Transfer of Property Act the appel- 
lant is not entitled to compensation for 
improvements, and on the evidence ad- 
duced by the appellant has held that he 


has failed to prove the exact nature or - 


‘yalue#iof the improvements, or that he 


— 
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has made any improvements other than 


Sach as he would naturally make for the 


beneficial enjoyment of even a temporary 
lease, or that the Zemindar allowed Mukti 
and Banmali to spend more money than 
he otherwise would, under the impression 
that the Zemindar acquiesced in the ex- 
penditure and tacitly guaranteed its benefit 
to the lessee. 

The first ground of appeal is to the 
effect that as the plaintiff set up a lease 
for a term and not a lease from year to 
year, it lay on him to prove that the lease 
had come to an end. On this point I 
agree with the Divisional Judge’s observa- 
tions in paragraph 9 of his judgment. 
The pleadings are not scientific, as is usual 
in the Méfussil. The appellant has inno way 
been prejudiced, and if the evidence shows 
that the lease was merely a lease from 
year to year, the plaintiff is entitled to 
any remedy he is entitled to on that finding, 
“The second ground of ‘appeal is that the 
notices were not legally sufficient to termi- 
nate even a year to year lease, It is con-~ 
tended that if is not proved that the lease 
year ended at the beginning of June, The 
3rd notice gave more than 6 months’ notice 
ending with the end of May. The learned 
Counsel for the respondent argues that 6ven 
if section 106 of the Transfer of Property 
Ast applies, the notice is sufficient. He 
contends that it is evident that neither 
party knows when the tenaney began, and 
the defendant’s witnesses who say that the 
original lease was in writing do not say in 
what quarter the lease began, The main 
contention for the respondent, however, is 
that the lease being a lease for agricul- 
tural purposes, the provisions of Chapter V 
of the Transfer of Property Act do not 
apply to it, as laid down in, section 117 of 
the Act, This contention must in my opinion 
prevail. It was observed by Ismay, J. 
C.„ in Anup Singh vy. Khuman Singh 
(1) that a lease of a village or of a share 
in a village is clearly a lease for agricultural 
purposes and the provisions of Chapter V of 
the Transfer of Property Act do not, there- 
fore, apply. The observation is particularly 
opposite to this case, where thelease was for 
the purpose of bringing theland under cul- 
tivation. In such cases the tenant is entitled 
fo reasonable notice, and what is reasona 

(1) S. A. No, 442 1008 
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able notice is a question of fact, vide 


. Jagut Chunder Roy-v. Rup Ohand Ohanga (2), 


Radha Gobind Koer v: Rakhal Das Mukherji 
(3) and Digambar Mahto v, Jhari Mahto (4). 


` I have no doubt whatever that the 3rd notice 


was a reasonable notice as ib gave more than 
six months for vacation, ‘and there would 
be no crops left on the land on the date 
mentioned in the notice. It is not alleged 
that there is any local custom or local law 
bearing on the question. This ground of 
appeal, therefore, fails, if the lease was one 
from year to year, 


The 8rd and 4th grounds of appeal. 


are to the effect that the conduct of the 
plaintiff in standing by and allowing the 
defendant to- ereot costly - strnetures of a 
permanent character, to raise embankments 
and to build tanks raises a presumption 
that the lease was a perpetual one, and 
estops- the defendant from pleading that 
the lease was a temporary one. In this 
connection the appellant’s Counsel somplains 
that no attention was paid to an application 
made to the first Court by the appellant 
asking- that an Engineer be appointed as 
Commissioner to make an estimate of the 
cost incurred in making improvements. 
This application was presented on the 25th 
September 1914 at a very early stage of 
the case, before the defendant was repre- 


sented by a Pleader, and it does not appear to_ 


have been brought to the notice of the Court 
at the time.- Subsequently the defendant’s 
Pleader made no allusion to the application 
aud did not renew it, and he closed his case 
without asking for the appointment, of a 
Commissioner. In these circumstances the 
application must be held to have been 
dropped, and the appellant has no legiti- 
mate grievance. 

Í have no doubt whatever that the 
learned Divisional Judge is right in hold- 
ing that the length of the period for 
which the appellant and his father -have 
been holding the village as tenants does 
not raise a presumption that the tenancy 
is a permanent one. The tenure com- 
meneed in about 1070, and the suit was 
filed in April 1914, so that the lessees have 
been “in possession for about 44 years. 


(2) 90. 48; 1L 0. L. B.143;5 Shome L. BR. 88; 4 
Ind. Dec. (N. s ) 654. 


* (8) 12 C, 82; 6 Ind. Dec. (N. s.) 56. 


(4) 26 C. 761; 13 Ind. Doc. (8. s.) 1087. 
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The learned Divisional Judge has sited 
Nabu Mondul v. Cholim Mullik (5), where 
long possession for«upwards of 60 years 
was held not to justify the presumption 
of a permanent grant; a similar view- was 
takon in Narayanbhat v. Datlata (6); it 
is not contended that the rent has not 
from time to time been enhanced. 

The pleadings on which these grounds 
of appeal are based are that in 1868 a 
permanent lease was given to Mukti, that 
on the faith: of the clear declaration by 
the Zemindar that the lease was perpetual, 
Mukti made considerable improvements by 
excavating a tank at a cost of about 
Rs. 8,000; by laying ont gardens on an 
area of © acres at a cost of Rs. 2,000, 
by building pucca houses at a cost of 
about Rs. 16,000 and by erecting embank- 
ments of fields.at a cost of about Rs, 2,000; 
that the Zemindar stood by and allowed 
Mukti to make these improvements and 
cannot eject the defendant without making 
compensation; and that the plaintiff is 
estopped by this conduct from ejecting the 
defendant. . , 

The learned Divisional Jadge has held 
that the defendant has failed to prove 
any express declaration on the part of 
the Zemindar that the-lease was a per- 
manent one, and in ‘this Court the Gone 
tention ig -that the conduct of the Zemindar 


in standing by creates a _presumption of - 


permanency and ‘estops him from ejecting 
the defendant. Among the cases relied 
on for the appellant are Dattatraya Rayaji 
Pai v. Shridhar Narayan Pat (7) and 
Yeshwadabait v. Ramchandra (8),. but, as 
pointed ont in Ismail Khan Mahomed v. Jaigun 
Bibi (9), in the former oase there were 
very special circumstances, while in the 
latter case the land was fazendarz land 
from which the tenant could not be 
ejected. The law on the subject -has 
been clearly expounded by the Judicial 
Committee in Bent Ram v. Kundan Lal 
(10), where it was laid down that to raise 

(5) 25 C. 896; 13 Ind. Dec. (N. s.) 58442, B3. 

(6) 15 B. 647; 8 Ind. Dec. (N. s.) 486. 

(7) 17 B. 7386; 9 Ind. Dec. (N. s.) 488. 

(8) 18 B. 66; 9 Ind. Deo. (x. s.) 553, 

(9) 27 C, 570; 4 C. W. N, 210; 14 Ind. Dec. (N. 8.) 


4, 

(10) 26 I, A. 58; 21 A. 496; 1 Bom. L, R. 400; 3 ©, 
W. N. 502; 7 Sar. P, ©. J. 528;9 Ind. Dec. (xN. a.) 
1022 (P. O,). z = 
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an equitable estoppel against the - lessor 
precluding him from suing, on the deter- 
mination of his ftenansy for possession, 
the tenant should show facts sufficient to 
justify the legal inference that the légsor 
has by. plain implication sontracted that 
the right of tenancy should be shanged 
into a right of permanent occnpancy. 
Here the learned Divisional Judge has 
held as follows :— i 


“In the present case the lase was of” 


an agricultural village, and even on a 
definite tenure for a fixed period, or an 
indefinite tenure from year to year with 
at all of extended 
tenure, the lessee was bound by his own 
interest to build residential houses and 
carry out certain routine improvements. 
Otherwise he would not have obtained the 
full benefit of his lease. In the absence 
of clear proof or strong presumption that 
the Zemindar allowed Mukti and Banmali 
to spend more money than he otherwise 
would, under the impression -that the 
Zemindar acquiesced in the 
and tacitly guaranteed- its benefit to the- 
lessees, I am unable to hold that Banmali 
has proved that he is entitled to retain 
possession.” ; 

In the Privy OCounail 
it was laid down that acquiescence is not 
a-queation of fast, but of legal inference, 
from the fasts found, and upon it the 
judgments of the first and the Appellate 
Court are not final. Busi I can see no 
reason whatever for dissenting | from the 
conclusions of the leatned Divisional Judge. 
It is a sommon occurrence for Zemindars 
to give leases of villages for the purpose 
of bringing them under- oultivation, and 
óf necessity the lessees undertake such 
works and erect such dwelling houses as 
are necessary, but it does not follow that 
Ieases must, therefore, be deemed to be 
permanent, in the absense of an express 
contract to that effect, 

The last ground of appeal is that the 
appellant is entitled to -compensation for 
the improvements, Section 651 of the 
Transfer ,of Property Act certainly does 
not apply to tenants; vide Ismail Khan 
Makomed.v. Jaigun Bibi (9) and Raiah. of 
Venkatagiri v. Mulku Narsaya (11), nor 

(1) 7 Ind. Cas. 202; 87 M,1; 8M. D. T, 258 
(1910) M, W. N. 369, ; 


expenditure _ 


case last quoted | 


“INDIAN OASES. 357 


apart from ‘the provisione of the Transfer 
of Property Act is a tenant entitled to 
this relief. The case of Oollier vy., Baron 
(12) was not one of tenancy. 

Since the appeal was argued my attention 
has been drawn to.an unpublished ruling of 
Skinner, A. J. C., in Firat Appeal No. 17 of 
1910, in which he allowed compensation 
to a tenant for improvements by “virtue 
of the provisions of-section 70 of the 
Contrast Act, and of our Court’s general 
power to impose equitable conditions on 
the relief they grant.” This ruling is 
unsupported by authorities, and speaking 
a due respect, I am unable to follow 
16. 

There is a series of connected appeals 
of the same nature from another Distriat, 
and I had hoped before the delivery of 


this judgment to have the benefit of” 


the arguments therein, but those appeals 
have been postponed in the hope of a 
compromise and have not yet been fully 
argued. 


The appeal is dismissed with costs. 


Ta. Appeal dismissed, 
(12) 2 N. L. R. 34. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. | 
Seconp CIWL Appear No. 135 or 1917. 
November 9, 1917, 
Present:—Pandit Kanhaiya Lal, A. J. C, 
Thakur BAHADUR SINGH — 
_ PuLANTigs—APPELLANT 
> tersus 


Thakur AUSERI SINGH — Derenpayr—~ 
RESPONDENT, 

Custom opposed to ordinary law, proof of ~Wajib-ul. 
urz, construction of—Hindu Law—Widow, power of 
alienation of. 

Nothing short of the most cogent evidence can bo 
accepted as proof of a custom repugnant to tho 
ordinary rule of succession or power of disposal 
presoribed by it. [p.258, col. 2.] > : 

If a construction can be puton a wajib-ul-arz 
whichis compatible with the rules of the personal 
law of the parties, tbat is the construction to which 
a Court should adhere. [p. 358, col. z.] 

Where a wajib-ul-arz declared that a sonless widow 
was entitled to the property of her husband for her 


~ 
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life and had every kind of power over the same in: 
case of personal necessity or to meet the revenue 
demand: ` 


Held, that the entry did not amount to a custom 
under which the widow. had unlimited power of 
disposal. 


Appeal against the order of the Distriat 
Judge, Sitapur, dated the 15th January 1917, 


reversing tHat of the Subordinate Judge, 
Sitapur, dated the 29th May 1916, 


~ Messrs. A. P. Sen and Badri Frasad Gupta, 


for the Appellant. 


Babu Ram Chandra, for the Respondent. 


JUDGMENT ,—Lone Singh died leaving 
a widow, Musammat Ohandra Kuar, who 
inherited- his estate. She sold the share 
inherited by her from her husband in one 
of the villages to- oertain persons, from 
whom the defendant-respondent obtained it 
by pre-emption. Musammat Obandra Koar 
died on the 5th November 1914, The 
plaintiff is the next reversionary heir of 
her husband and claims’ possession. of 
the property, comprised in the said sale, 
with mesne profits, alleging that the. sale 
was effected without any legal necessity. 
The defence was that the sale was made 
for valid necessity and that according: to 


A ‘gustom of the family Musammat Chandra ` 
right to transfer ° 


Kvar had an absolute 
the property in dispute in any way she 
hiked. No evidence was produced on behalf 
of the defendant-respondent to prove that 
any legal necessity exiated for the sale. 
The existence of the alleged custom was 
negatived. by “the Court of first instance, 
bit affirmed by the lower Appellate Court, 


The question for- determination in this 
appeal is whether the finding of the lower 
Appellate Court is justified by the terms 
of the wajib-ul-arz, on which it has relied. 
Lone Singh was a resident of the village 
Pachera aud had a share, now in dispute, i in 
the village Saraiyan and in other villages, The 
wajib-ul-arzes of the: village Pachera and 
Saraiyan are similar in terms. Both of them 
declare that a sonless widow is entitled to the 
property of her husband for her life and- 
has every kind of power over the same 
in case of personal necessity or to meet 
the revenue demand (ba zarurat zati- wa 
malguzari sarkar). The lower Appellate 
Court interprets these terms as implying 
that she has an unlimited power of disposal; 


INDIAN CASES, 


„if. a construction 


[1918 


but the very terms of the wajzb-ul-arz ` 
impose limitations on that power, for outside 
the existence of some personal necessity or 
a necessity for the payment of the Govern- 
ment revenue, no power of transfer is 
recognized. It is unnecessary to refer to 
the unreported decisions to which reference, 
has been made in the™ course of the 
arguments. The principle governing the ‘ 
interpretation of such wajib ul-arzes was 
laid. down” in Dhondhe Singh v. Sant © 
Bakhsh Singh (1), where it was stated that 
could’ be put ona 
wajib-ul-arz which was compatible with 
the rules of the Hindu Law, that was the 
construction to whioh the Court should 
adhere. That principle was enforced in 
Ram Dat y. Sukhia (2). Io the present 
instance the wagjéb-ul-arz limits the power cf 
disposition to casés of personal. necessity 


or necessity to pay tke Government 
revenue. But personal necessity may be 
necessity in the nature of maintenance 


which would be perfectly valid to justify 
an alienation even under the Hindu Law. 
The existence of arrears of Government 


| revenue may equally be a gcod necessity 


to justify an alienation of a part of the 
estate to save the remainder. It is not 
possible, therefore, to treat the wojib-ul arz 
as necessarily inconsistent with the pro- 
visions of the Hindu Law. As observed in 
Ohandika Singh v. Ram Dulari (3), where it 
is sought to prove a custom inconsistent with 
the ordinary law, nothing short of the most 
cogent evidence gan be ascepted as.proof of a 
custom repugnant to the ordinary? rule of 
gnecession or power: of disposal prescribed 
by it. If the onstom had been that a 
widow could transfer the estate inherited 
by her from her husband withont necessity 
of’any kind, there would have been no 
ocoasion for the limitation placed in tke 
wajib ul-ure to regulate its disposal. No 
legal necessity having been proved in this 
case the sale made by the widow cannot ke 
upheld. l 

The appeal is, therefore, allowed, the decree 
of the lower Appellate Court set aside and 
that of the Court of first sk, restored 


"with sosts throughout, 


Apa allowed. 


(1) 3 O. 0, 181. 
(2) 25 Ind. Cas, 869; 1 O. L, J, 470. 5 
(3) 12 Ind, Cas, 403, 
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PATNA HIGH COURT. 
Lerrer3 PATENT Appeat- No. 101 or 1917. 
July 21, 1918. - 

Present: —Sir Dawson Miller, Kt., Chief 
- Justise, and Mr. Justice Mullick. 
GANANATH SATPATHY AND orgers— 
a APPELLANTS: - 

E versus i 

HARIHAR PANDHI AND OTHERS— 


RESPONDENTS. 
Landlord dnd tenant-—Occ&pancy holding, transfer 
of part of—Transferee, position of—Recognition of 
transfer by co-shdrer landlord, effect of—8uit by land- 


- lord against recorded tenant—Declaration, suit for, 


w 


4 


- 
a 


by transferee, maintainability of-—Specific Relief Act 
(I of 1877), s. 42, applicability of, 

A landlord cannot interfere with the possession 
of a transferee of a part of-a non-transferable 
occupancy holding and if he does so, the transferee 
is entitled to recover possession from him by suit, 
Until, however, he is actually dispossessed, he is not 
entitled toa declaration that a tenant alleged Dy 
the landlord to be his tenant is not his tenant and 
that a decree obtained by the landlord against his 
alleged tenant is fraudulent. Having mo legal title 
or interest which the landlord is concerned to deny, 
the transferee cannot invoke the operation Of section 


42 of the Specific Relief Aot in his favour. [p. 360, 
i 


col. 2; p. 861, col, 1.] ~ 

If some out of a number of co-sharers recognise 
the transfer either of a part or the whole of a non- 
transferable ocoupancy holding, the remaining co- 
sharers are not entitled to ejectthe transferee By 
obtaining recognition from a co-sharer landlord, 
however, the transferee does mot acquire any right 
or valid title in the holding itself as against the 
entire body’ of landlords. -Notwithstanding such 
recognition the remaining co-sharers can sue the 


original tenant forthe entire rent without implead- . 


ing the transferee. [p. 861, col. 2; p. 362, col. 2.1 

If the consenting landlords choose to repudiate 
their consent and to join the non-consenting landlords 
in suing the original tenant for the entire rent on 
the footing that the consent given by them does not 
operate to create a division’ of the tenancy, ib is 


' open to them to do so. [p, 362, col. 1,1 


Letters Patent Appeal against the judgment 


-of Mr. Justice Roe, dated the 28th Mar 


1917, in Second “Appeal No. 2395 of 1915, | 


. modifying the decision of the- Subordinate 


Judge, Cuttack, dated-the-9th August 1915. 


Mr. Sushil Madhav Mullick, for the 
Appellants. : 


Mr. Achalendra Nath Das, for the Re-- 


spondents. 


JUDGMENT. 

Motticx, J.—This appeal arises out of 
a. suit which was instituted by the four 
plaintiffs against defendants Nos. 1 to 8, 
the landlords, defendant No. 9, Kusun 
Behara the. recorded tenant of the holding 
in dispute, and agains} defendant No, 11, 


~oa 
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Jasoda Dei the daughter-in-law of the 
aforesaid Kusun Bebara. The dispute 
relates to a holding of about 4% acres, 
out of which’ in or about the year 1298 
Kusun Behara mortgaged an area of 1 man 
to the plaintifs. On the 27th January 
1899 Kusun Behara .sonveyed with the 
consent of the landlords an area of 1 man 
out of the holding to the plaintiffs. On 
the 28th January 1899, Kusun Behara 
transferred the remainder of the holding 
to his daughter-in-law Jasoda Dei. In 
1910 the plaintiffs sued Kusun Behara 
upon the mortgage of J898 and obtained 
a Sale certificate on the 3lst August 1910 
and delivery of possession on the 11th 
April 1911, The case of the plaintiffs 
is that they thereby became possessors 
not only of the 1 man which was trans- 
ferred in 1899 and in respect of wkich 
their title was recognised by the joint 
landlords, but also of the additional area 
of 1 man which was conveyed to them by 
the mortgage of 1895. In 1911, however, 
the joint landlords sued Jasoda Dei the 
transferee for the rent of the holding as 
constituted after deduation of the 1 man 
in respect of which they had recognised 
the transfer ‘fo the plaintiffs. A decree 
was obtained but the plaintifs having 
deposited the decretal_-amount the decree 
was not enforced by sale, The defendants 
again cued Jasoda in 1912 for the rent 
of the holding anda decree having been 
obtained, the 15th July 1912 was fixed 
for the sale of the holding. `The plaintiffs, 
apprehending that their title to the area 
purchased in execution of their mortgage 
decree would be jeopardised, brought the 
present suit on the 6th June 1913 claim- 
ing the following declarations:— 
' (1) That it may be decided that we the 
plaintiffs have got the right of purchase 
in auction in the land iù claim and that it 
may be decided that the defendants Nos. 9 
and 10 have. no right or concern therein. 
“(2) That it may be proved that the suit, 
the decree, the execution of the decree in 
respect of the said land or the defendants 
Nos. 1 to 8, are illegal, invalid and inoperative. 
(3) That our right of purchase 
in auction in the said land may be 
declared and our possession therein may- be 
sonfirmed, orif it be desided that we ought 
to get possession, we may be given possession, 
“ae i 
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“(4) That till the nal desision of the 
suit the injunction “may be given to the 
defendants Nos. 1 to 8 for staying the 
auction sale of the land in claim.” 

It will be convenient to notice bere that 


Kusun Behera died during the pendency of, 
the suit and his sons Hari Behera and Bera 


Behera have been substituted in his place. 
The Munsif dismissed the whole suit, 
There was an appeal to the Subordinate 
Judge, who decreed it. There was next a 
second appeal to this Court, which was 
heard by Mr. Justice Roe sitting alone, 
with the resulf that the decree of the 
learned Subordinate Judge was set aside 
and in substitution therefor the following 
declarations were given to the plaintiffs :— 

“(1) Thatit be deslared that the transfer 
_of Kusun Behera to Jasoda Dei was fraudu- 
lent, without sonador ion and invalid as 
against the plaintiffs, 

“(2) That by his purchase of the rights 
of Kusun Behera the ‘plaintiff has good 
title as against the defendants Nos. 9 and 
10 to the lands purchased in execution of 
his decree. 

(3) That it be declared that the land: 
lords’ suit against Jasoda Dei was fraudu- 
lently instituted with the intention of ousting 
the, plaintiff from the land. 

“(4) That no execution of any decree 
` obtained against Jasoda ‘Dei will affect the 
rights of the plaintiff and Kusun Behera’s 
representatives.” 

Against this decree the landlords, defend- 
ants Nos. 1 to 8, prefer the present Letters 
Patent Appeal. 

Witk regard to the declarations made by 
the learned Judge of this Gourt affeoting 
the rights of the plaintiffs as against 
their transferor Kusun Behera and his 
representatives, it is conceded by the learned 
Vakil for the appellants that there can ba 
no objeation. No relief-is claimed in this 
appeal ag regards the first two deslarations 
given by the learned Judge. We will not, 
therefore, consider that part of the decree of 
the learned Judge. 

The contest really centres round the third 
and fourth deslarations which effect the 
landlords, and it is contended that as 


~ gpnindst them the plaintiffs acquired no title 


by their auction-purchase in execution 
„of their mortgage decree and they 


are not entitled to any declaration which in 
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lords against the 


any way resognises their title as transferees 


in, respect of a part of the holding. The 


effect of the declarations made by the 
learned Judge of this Court is indirestly 


to compel the landlords to recognise the 
transfer, and.it is contended that section 
Relief Ast, cannot be 
invoked for this purpose. It is clear that 
the Orissa Tenancy Act, which same into 
operation in 1913, does not determine the 
rights of the parties but there is some doubt 
whether the Bengal Tenancy Act or Act 
X of 1859 is applicable. But there can be no 
doubt that whichever Act applies, no transfer 
of a part of a non-transferable occupancy 
holding is valid against -the landlords 
without their consent in writing. The 
position, therefore, is that unless it can be 
shown that the entire body of landlords 
recognised the mortgage sale in favour of 
the plaintiffs, they cannot be said to have 
any title against the landlords in respect 
of this land. The first question, therefore, 
is, whether, although they’ have no title 
against the landlords, they are entitled 
to an injunction prohibiting the landlords 
from executing a decree obtained by them 
against a tenant alleged by them to bə the 
lawful tenant of the land. 

The second question also follows from 
this, viz., whether the plaintiffs are entitled 
to attack a decree obtained by the-land- 
alleged tenant on the 
ground that that tenant is not the legal 
tenant and on the ground that the decree 
is frandulent. In my opinion the answer 


to both questions must be in the negative. 


It is true that the landlords cannot inter- 
fere with the possession of the- transferee 
of a part of a non- -transferable occupancy 
holding and that if they do so, the trans- 
feree is entitled to recover -possession from 
them by suit. That right to recover pos- 
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session arises,-not by reason of any title 


in the holding as against the landlords, 
but from the tenant’s undisputed. right to 
transfer a- part of his holding: Here the 
landlords have not yet dispossessed the 
plaintiffs and it is not -known whether 
they will do so. When that time comes 
it will be open to the plaintiffs to adopt 
such remedies as the law gives them, but 
before that time comes the plaintiffa are 
not entitled toa declaration that a tenant 
alleged by the landlords to be their 
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“tenant” is not in faot their tenant and that 


a decree obtained by the landlords against 
their alleged tenant is fraudulent. Having 
no legal title or interest which the lard- 
lords are concerned to deny, the plaintiffs 
cannot invoke the operation of seotion 
_ 42 ofthe Spesifio Relief Act in this suit. 

It is urged, however, that the suit is 
-justified by the decision of their Lordships 
in the case of Dayamayi v. Ananda Mohan 
Roy Chowdhurt (1). 
sidered the decision of their Lordships in 
that case, it ddes not seem to us that 
there is any justification for the contention 
that bacause a landlord cannot ejest:the trans- 
feree and because if he does eject him he is 
liable to restore possession, the transferee 
has a right to obtain a declaration pro- 
hibiting the landlord from proceeding 
with an action against his recorded tenant. 
The transferees here cannot be permitted 
to attack on the ground of want of con- 
sideration or fraud the conveyance made 
by Kusun. Behera in favour of Jasoda 
Dei. If the holding- should be sold they 
may possibly be” competent to attack the 
sale but at this stage they have no right of 
suit. 

Reliance is next plasd upon & decision 
by a learned Judge of this. Court sitting 


alone in Second Appeal No. 796 of 1915, 


where certain observations were made which 
may support the view that a transferee in 
the position of the plaintiffs is competent 
to obtain the declarations whioh they are 
seeking here. Bat on referring to the 
record of that -oase it would seem that 
the contest was between a transferees who 
had purchased a 
able holding in 
sale and a co sharer landlord who had 
obtained a decree for rent against the 
recorded- tenant. If the decree in that 
ease had the effest of an ordiuary money 
decree, possibly the - mortgagee 
might be entitled to the declaration which 
- he sought. But if the learned Judge 
intended to lay down the general proposi- 
tion that a transferee of a portion of a 
non-transferable occupancy holding is enti- 
tled to attack the validity of decrees ob- 


tained by the landlord against his resog- ` 


nised tenant, then if seems to me that 


(1) 27 Ind. Cas. 6); 42 ©. 172; 18 ee W. N. 971; 20 
Ç. L. J, 52 (F. B.), 
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part of a non-ftransfer- 
execution of -a mortgage ' 


purchaser 
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that view of the law is not supported by 
the Full Bench ruling in Dayamay’s case 
(1) on which the Jearned Judge relied. So 
far, therefore, as the above two decisions 
are concerned, they do not seem to sup- 
port the contention of the respondents before 
Us. - 

The learned Vakil for the respondents 
then urges that they are -not trespassers, 
that they have certain rights as to posses- 
sion against the transferror, the recorded 
tenant, and that they have also a right of 
re-entry in the event of dispossession against 
the landlords. These rights do not, how- 
ever, in my opinion, render it sorfipetent 
for them to attack transactions and pro- 


‘geedings between the landlords and the 


recognised tenant to which they are not 
parties. - 

Finally it is contended by the learned 
Vakil for the respondents that in thjs 
aase the transfer to the plaintiffs had been 
recognised. by defendants Nos. 3, 5 and 
6, who represent the greater part of the 
ibrat of the joint landlords. Now 
though it has been found that on the back 
of the sale certificate issued to the plaintiffs 
on the 3lst August 1910, defendanta Nos. 
3, Sand 6 recorded their consent on the 
28th January-1912, it is certainly a some- 


what suspigious cirenmstance that this con- 


sent was given only two days before the 
first decree for rent was .obtained by the 
joint landlords against Jasoda. However 
that may be, the learned Subordinate Judge 
having come to the definite finding that 
defendants Nos. 3,5 and 6 have recognis- 
ed the transfer in respect of the mortgaged 
lands, his finding in this respect cannot 
be challenged. The question is, whether 
that recognition confers a right upon the 


‘plaintiffs to attack the rent-deeree which 


those defendants together with their oo- 
sharers have obtained from their alleged 
tenant. In my opinion it does not. It is 
true” that if some ont of a number of so- 
sharers recognise the transfer either of a 
part or the whole of a non-transferable 
occupancy holding, the remaining co-sharers 
are not entitled to eject the transferee; and 
the case of. Hossein Mahomed vy. Fakir 
Mahomed (2) merely affirms the propo- 
sition that they oan sue for joint posses- 


(2) 4 Ind, Cas, 740; 10 C. L, J, 518,- 


~ 
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_ therefore, tbe recognition 
, by defendants Nos. 3, 5 


_tiona made by the 
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sion with the transferee. That case certain- 
ly does not support the contention that by 
obtaining recognition from a co-sharer land. 
lord the transferee acquires any rights or 
valid title in the holding itself as against 
the entire body of landlords. I think that 
notwithstanding such recognition the remain- 
ing co-sharers could sue the original 
tenant for the entire rent without implead- 
ing the’ transferee. In the present case, 
of the transfer 
and 6 does not 
in any way operate to defeat the rent-decree 
which has been obtained by the entire 
body cf landlords. If, as appears to be 
the case, defendants Nos. 3,5 and 6 ohose 
to repudiate their consent and to join the 
non-sonsenting landlords in suing the 
origiral {enant for the entire rent on the 
footing that the consent given by them 
does not operate to oreate a division -cf 
the tenancy, it was open to them to do 
so. Therefore, whether the Bengal Tenansy 
Act or Act X of 1859 applies, the division 
of the holding in this case was not opera- 
tive for ‘want of the necessary consent and 
the suit for rent brought by ihe joint land- 
lords was a properly constituted action. ` It 
may ke that the transferees in this qase 
will te entitled to ene the defendants Nos. 
3, 5 and 6 for} damages for fraud, but 
ihat is a different matter ard does not 
affest the present suit. The resnit, there- 
fore, is. that the apreal is deereed and the 
suit is dismissed against defendants Nos. 1 
to 8 with costs in-all Corris. The remain- 
ing defendants are nct appealirg and 
the decree as against them will stard. The 
effect of our decree, therefore, is thet as 
against defendants Nos. 1 to 8 the deslara- 
learned Judge of this 
Court will be inoperative. It is to be 
noted that in the memorandum of appeal 
' fled against the judgment of Mr. Justice 
Roe the name of Chandi Debia the widow 
of Sham Sunder, defendant No. 6, does 
not appear on the resord either as aprel 
lant or respondent but that of her busband 
-appéars in the category of respondents. 
Her failure to join ker co-sharers in the 
Letters Patent Appeal sarnot, however, 
debar the appellants from obtaining the relief 
which they seek. 
MiILLER, O. J.—Tagree.. 
ee Appeal allowed, 
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CALOUTTA HIGH ĊOŬRT. 
APPEAL FROM ApPPELLATE Decree No. 477 
7 or 1917. l 

June 20, 1918, 
Present: —Mr. Tastes Fletoher and Mr, 
Justice Panton. 
SATIS CHANDRA BANDOPADHYA 
AND OTHERS— DEFENDANTS- APPELLANTS 


4 VETSUS 
‘NATABAR DOME —~PLarstirr— 
RESPONLENT. 


` 


Bengal Village Chowkidari Act (FI B, O. of 3870), 
s. 1, applicability’ of—Services required, nature of— 
Evidence. 

Each and every case that comes before the Courts 
in which there may. be definite and conclusive 
evidence to satisfy the Court as to what was the 
nature of the services required from the service 
tenure-holder cannot be held to be governed by 
section 1 of the Bengal Village Chowkidari Act. 
Tp. 863, cols, 1 & 2.] 

Appeal against the desree of the District 
Judge, Bankura, dated the 9th Desember 
1916, reversing that of the Munsif, 3rd Court, 
at Bishnupur, dated the 23rd December 1913, 

Babus Bepin Behari Ghose I and Satcow- 
ripatit Roy, for the Appellants. 

Babus Batdyanath Dutt and Bej ng Waaa 
Chatterjee, for the Respondent. 

JUDGMENT. 

Fuetcagr, J.—-This case comes up again 
on appeal to this Court! from the final 
decision of the learned District Judge of 
Bankora, dated the 2nd Septeiiber 1916, 
reversing the decision of the Munsif. of 
Bishnupur. The plaintiff brought the snit’ 
for a declaration of his dakbardari siman- 
dart chakran right to the lands mentioned 
in. tHe schedule to ithe plaint and also 
for recovery of possession thereof. ‘rhe 
oase was fought in this Court on more 
than one- occasion. The plaint was fled . 
in March 1909 and we are row in 1918, ° 
and it is unfortunate that litigation of 
this nature has dragged on for so many 
years and has not been finally desided 
yet. The sase is this: The Government 
was persuaded in the year 1894 to appoint 
a Commissionsr under _the Chowkidari 
Ohakran Act for the purpose of resuming 
the land in question on the statement 
that they were chowkedart chakran landa. 
these lands were resumed and transferred 
to the Maharaja of Bardwan, who trans. 
ferred them to the putnivars, who settled 
them with the defendants Nos, 4 and 5. 
The plaintiff brought the suit on the 
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ground that the landa wara not chow'r- 
dari chakran lands at all but that tbey 
were held by him and his ancestors on 
the footing that they should perform 
other duties in lien of enjoying these 
lands. The case has been dealt’ with in this 
way: The learned Distrist Judge has 
found tbat the duties which the plaintiff 


“and his predecessors were bound to perform 
were not. 


with reference to these lands 
the duties mentioned in Schedule I of the 
Chowkidari Chakran Act and that, there- 
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fore, the. Government had wwo right - 
to resume these- lands under the 
provisions of the said Act. Apparently, 


that seems to be the view of the Governs 
ment also. The learned: Judge has also 


found that graye fraud was practised both, 


on the Government officials and on the 
plaintiff with reference to the resumption 
of these lands and that, therefore, the 
lands cannot be taken to be resumed at all. 


The second question raised by the 
appellants before us is this: Jt is said, 
that the plaintiff according to his own 


oase was not a service tenure-holder’ at 
all but was a mere occupant of the lands, 
being permitted ‘to ocoupy ‘them in Heu 
of wages for performing the duties that 
wera assigned to him. It may be that 
the first paragraph of the plaint as 
translated is no& a vary- accurate trans- 
lation, But from the prayer in the platnt 


7it is quite claar that the plaintiff was not 


asking for a declaration of any su3h right 
but was asking for a deslaration of his 
dakbardari simandart chakran right whieh 
was the right of a servisa tenure-holdor, 
and the purpose for which ha brought 
the suit was not to-have, his temporary 
right from which he might be dismissed 
any day declared. The real case is that 
the plaintiff wants to have a declaration of 
his chakran right to these lands. 

Then it is said, on the decision of the 
case of Lalu Dome .v. Bejoy -Chand (1), 
thét the “provisions - of the Chowkidari 
Chakran Ast apply to simandars of the 
Thana in which the property is situated. 
Bat that case did not and sould not decide 
that each and every case that came before 
the Oourt in which there might bo definite 
and conclusive evidence to satisfy the Court 


as to-what was the natura of the services 
+ (1) 83 Ind. Cas. 553; 43 O, 227; 20 O, W, N. 494. 
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required -from the service tenure-hoider 
was to ke goverred ty eecticn | cf tke 
Chowkidari Chakran Act. It stated the 
general rule as to the simandart. It did 
not say that the doties of the simandars 
who had been performing these duties 
from generation to generation fall within. 
the terms of section 1 of that Act. 

The judgment of the learned District 
Judge, I think, ought to be affirmed and 
this appeal dismissed with costs, 

PanTon, J.—-I agree. 
Arpeal dismissed. 


mm 


PUNJAB CHIEF COURT, . 
Seconp Civin APPEAL No. 1624 or 1917, 
April 22, 1918, 
Fresent:—Mr, Justice Shah Din. 
GHULAM AND oTtHers—Puraintirrs— 
APPELLANTS 
VETEUS 
JOWALA SINGH—Derenoant 

— RESPONDENT, 


s Punjab Tenancy Act (XVI of 1887), s. 1717 (8) (d)— 


Jurisdiction of Civil and Revenue Courts—-Occurancy 
tenant, death of—Reversioner of deceased, claiming to 
succeed to occupancy—Suit by landlord to eject rever- 
stoner, nature of, 

Where on the death of an occupancy tenant an 
alleged reversioner of his claims to succeed to his 


. rights on the ground that the common ancestor of 


himself and the deceased tenant had occupied the 
land, his claim does not fall within clause (d) of sub- 
section 3) of section 77 of the Punjab Tenancy Act, 
and is, therefore, not one which can under the said 
sub-section be heard and determined only by a 
Revenue Court. [p. 364, col. 2.] 

A suit by the landlord to eject the reversioner on 
the ground that he is not entitled to succeed to the 
land as occupancy tenant thereof, is cognisable by a 
Civil Court and not by a Revenue Court. [p. 364, 
cols.1 & 2. ] 

Second appeal from the order of the Addi- 
tional District Judge, Hoshiarpur, at 
Jullundur, dated the 20th Marsh 1917. 

Mr. Dalip. Singh, for the Appellants. 

Mr. Jagan Nath, for the Respondent, 

JUDGMENT.—This appeal and Second 
Appeals Nos. 1625, 1626 and 1€27 of 1917 
are connected and they san all be disposed of 
in one judgment. The suits out of which 
these four appeals have arisen, were bronght 
by the proprietors of four different plots of 
agricultural land -whigh were coniprised in 
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the occupancy holding ‘of one -Attar Singh, 
deceased, who was succeeded by his widow, 
Musammat Santi. On her death mutations 
of the plots in question were effected in 
favour of one Jowala Singh, who had entered 
into possession of the said plots and who 
claimed that he had a right to succeed to 
_ them on the grounds that he was a collateral 
of Attar Singh, deceased, and that the lands 
had been held at one time by the common 
ancestor of himself and Attar Singh. 

The present suits were instituted by the 
proprietors against Jowala Singh for posses- 
sion of the four plots on the usual allegations 
that the occupancy holdings had been ac- 
quired by the father of Attar Singh, deceased, 
and not by the alleged common ancestor of 
the deceased and Jowala Singh: The Sub- 
ordinate Judge decreed all the suits, holding 
that Jowala Singh had failed to prove that 
the lands in question had been held by 
“the common oeneestor of himself and" Attar 
Singh. On appeal the District Judge, has 
‘held, on the authority of Mihan Singi v, 
Bhagwan Kaur (1), that the suits are govern- 
ed by the “ proviso” to sub-section (3) of 
section 77 of the Punjab Tenancy Ast, 
inasmuch as ‘the proper course for the plaint- 
iffs was either to.sue under clause (d)_of the. 
said sub-section to prove that the defendant 
had na right of occupangy or to sue under 
clause (e) to eject him.” | The learned Judge 
has accordingly setaside the deerees of the 
Subordinate Judge and sent back the cases to 
him with a direction that he should comply 
with the procedure laid down in the “proviso” 
to sub-section (3) of sestion 77 aforesaid. 

In my opinion the view taken by the Dis- 
trict Judge is clearly erroneous, and the suits 
' as laid are cognizable by a Civil Court and 
are not governed by the “proviso” above 
referred to. It will be observed tbat. in 
Mahan Singh v. Bhagwan Kaur (1) the 
defendants were admittedly ‘‘tenants” 
holding under the plaintiffs as thew land- 
lords, and the sole dispute between the parties 
was as to whether or not the defendants were 
“ceoupancy” tenants of the land on which 
stood the trees which they claimed to have a 


right to-out in aace of/need. The matter in | 


dispute was, therefore, one which under clause 
(d) of sub-section (3) of section 77 of the 
Punjab Tenancy Act could be heard and 
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determined only by a Revenue Court, and 


upon that ground the “ proviso” to that sub-~ 


section was clearly applicable to the case, In 
the present cases, on the other ‘hand, the 
defendant, according to the allegations in the 
plaint, is not a tenant of the plaintiffs but is a 
mere trespasser; and as he‘slaims to succeed 
to the lands in dispute as an alleged collateral 
of the deceased ccenpancy tenant and on the 
ground that the common ancestor of himself 
and the deceased tenant had occupied the 
land, his olaim clearly does not fall with- 


. in olause (d) of. sub-section (3) of section 77 


ofthe Act and is, therefore, not one which can 
under the said sub-section be heard and 
determined only by a Revenue Court, cf. Mewa 
Singh v. Nathu (2): / 

a For the reasons given, I hold that the suits 
as laid are cognizable by a -Civil Court and 
the “ proviso ” to sub-section (3) of section 77 
of the Punjab Tenancy Act doe’ not apply to 
them. I accordingly accept all the four 
appeals, set aside the orders of the District 
Judge and remand the suits for a~fresh deci- 
sion on the merits. The plaintiffs will get 
their costs in this Court and other costs will 
be costs in the cause. 

= ” Appeal accepted, 


(2) 22 P.R, 1894. 
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ALLAHABAD HIGH COURT. 
Seconp Civin Aereat No, 1415 oF 1916. 
a s July 20, 1918, g 
Present:—-Sir Henry Richards, Kr., Chief 
Justice, and Mr. Justice Tudball. 
NANHEY MAL—Derewpart— v 
APPELLANT, 
- versus 
CHAIT RAM” AND ANOTHER-— PLAINTIPFS—- 
. RESPONDENTS. . ~ 
Negotiable Instruments Act (XXVI of 1881), ss. 64, 
76—Bill of exchange—Preseniment, necessity of— 
Damage caused by non-presentment—Burden of proof. 
The payee of-a bill of exchangetndorsed it to the 
plaintiff and subsequently became insolvent. The 
plaintiff sued the drawer and-drawee of the bill 
without having presented the bill to the latter either 
for acceptance or for payment. It was found that 
the drawer had drawn the bill against goods supplied 
to the dravwee; : 
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Held, (1) that no presentment having been made 
_ the drawec was not liable on the bill at all; 

(2) that the.onus of showing that the drawer 
could not suffer damage from want of presentment 
lay on the plaintiff; 

_ 18) that the drawer having supplied goods to the 
drawee as the value of the bill of exchange it must 
_ be presumed that he had suffered damage from 
want of presentment and that, therefore, he too was 

_ not liable on the bill, j 


Second appeal “from a decrees of the 
Officiating Sabordinate Judge, Farrukhabad. 


_ Dr, Surendro Nath Sen, for the Appel-` 


lant: : 
The Hon’ble Dr, -Tej Bahadur Sapru, for 
the Respondents. 


_JUDGMENT.—This-appeal arises ont of. 


a suit instituted on foot of a kundi, It 
appears that the-appellant Nanhey Mal sent 
certain potatoes 
in Calcutta. Nanhey Mal drew a bill payable 
at sight on Hari Kishore at Oalenttu. The 
bill was in favour of Mathra Das Mohan 
Lal, who sold ifthe very same day to the 
plaintiffs, that is, on the 2nd of April 
1913, -The plaintiffs sent the hundi in an 
` unregistered letter to their agent at Cawnpur. 
The letter and the bill appear to have 
miscarried in the post, but owing to the 
carelessness of the plaintiffs the loss was 
not discovered for nearly fourteen months 
afterwards. Some negotiations proceéded 
between the plaintiffs and Nanhey Mal with 
a view to getting a duplicate. Exactly 
what form those negotiations took is not 
clear, but it would seem that if the plaint- 
iffs had given satisfactory evidence of the 
loss and had offered an indemnity to 
Nanhey Mal, the latter might have been 
compelled by proper proceedings to give 
a duplicate. No such proceedings were 
in fact ever taken—but the present suit 
was instituted- on the 14th'of April 1915. 
Hari Kishore was made a party as also 
was Nanhey Mal. Admittedly the bill of 
exchange was never presented either for, 
asceptance or payment to Hari Kishore 
nor apparently was even a demand made 
from the latter. The Court of first instance 
dismissed the suit as against Hari Kishore 
but gaye a decree as against Nanhey Mal. 
The lower Appellate Court confirmed the 
decres. Nanhey Mal appeals. The other 
persons who were parties to the appeal 
in. the Court below are not parties to 
this appeal. The question is, whether Nanhey 
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‘Act provides 


to Hari Kishore, a firm. 
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Mal is liable under the aireumstances 
Section 64 of the Negotiable Instruments. 
that a bill of exchange 
must be presented for payment in the 
manner mentioned in that and subsequent 
sections. Section 76 provides that no pre- 
sentment for payment is necessary in certain 
circomstances. The section says: “No present- 


‘ment for payment is necessary, and the instru- 


ment is dishonoured at the due date for 
presentment, in any of the following siroum- 
stances.” Clause (d) says, ‘as against a 
drawer if the drawer could not suffer 
damage from want of such presentment.” 
This Court has held that the onus of 
showing that the drawer could not suffer 
damage from want of presentment lies on 
the holder suing on the bill. Admittedly 
in the present oase {no such. proof was 
given. As a matter of fact in tke present 
ease Hart Kishore received potatoes from 
Nanhey Mal for the valce of the hundi, in 
other words, it was the way in which Hari 
Kishore was paying for the potatoes. It 
is quite impossible to say under these 
circumstances that Nanhey Mal could not 
have suffered damage by reason ofthe non- 
presentation for payment of the bill ta 
Hari Kishore The person in whose favour 
this bill was drawn has gone bankrupt 
and a similar fate conceivably might 
hays happened to Hari Kishore. Weallow 
the appeal, set aside the decrees of both 
the Courts below and dismiss the suit as 
against the appellant with oosts in all 
Courts. 
Appeal allowed, 
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PUNJAB CHIEF COURT. 
Seconp Civit Appear No. 1881 or 1914, 
April 25, 1918. 

_ Present: — Sir Henry Rattigan, KT., 
Chief Judge, and Mr. Justice LeRossignol. 
FAIZ BAKHSH AND otHers—Devenpasts— 

f ÅPPELLANTS 
; VETSUS 
NIAMAT KHAN ANp OTHERS -——-PLAINTIPFS— 
Musammat SAKINA AND OTHERS — 


DeFenDANTS—Reseonvents. 
Punjab Land Revenue Act (XVII of 1887), s, 117— 
Partition of shumilat—Dectsion of Revenue Officer, 
whether res judicata —Prece luxe, 


if 
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The question whether the shamilat of a ince i 


should be partitioned in accordance with ancestral 
shares or hasab rasad khewatis a quëstion of title, 
within the meaning of section 117 of the Punjab 
Land Revenue Act and is triable by a Civil Court. 
[p. 366, col. 2Y 

Where a Revenue Officer without observing the 
formalities of a trial by a Civil Court decided that 
the shamilat of a village should be partitioned in 
accordance with ancestral shares: 

Held, that the proceedings of the Revenue Officer 

not being taken under section 117 of the Punjab” 
Land Revenue Act, his decision could not operate as 
res judicata in a subsequent civil suit. [p. 366; col, 1.] 


Second appeal from the decres of ‘the 
Divisional Judge, Hoshiarpur, dated the 23rd 
April 1914, 

The Hon’ble Mr. Fazali- Hussain, for the 
Appellants. 

Bakshi Tek Chand, for the Respondents, 

JUDGMENT.—Khairu Khan, son of 
Aziz Khan, one cf the respondents in this 
case, has died leaving a widow. She has 
not yet been brought upon the record, but 
inasmuch as her late husband did not appear 
in the Courts below and was merely a 
pro forma defendant, we see no necessity for 
further delaying the hearing of this oase 
which has now been before the Courts for 
five years, 

The main question for desision here is 
whether the skamilat of the parties’ village 
is to be partitioned in accordance with 
ancestral shares or hasab rasad khewat; in 
other words, what is the measure of the 
parties’ rights inthe shamilat? The Courts 
below have decreed in favour of the plaintiffs 
and have held that possession of khewat 
land is the sole measure of the ‘rights of 
the parties in the shamilat land, and, the 
defendants, who contend that the correst 
measure in the shamilat is their ancestral 
shares, have come to this Court on second 
appeal, 

The firat point urged on behalf of the 
appellants was that inasmuch as the Revenue 
Officer, who carried out the partition, 
decided after consideration that ancestral 
shares were the proper measure, he must 
be taken to have desided the matter 
under section 117 of the Land Revenue 
Act and that the matter is res judicata, 


In this view we are unable to concur, for 


the Revenue Offiser does not purport to have 
been. acting under section 117. The question 
was one of title, and was, therefore, triable 
-by, a Oivil Court. The Revenue Offiser 
did not observe the formalities of a trial 
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by a Civil Court; he did riot call for: a, 
plaint, nor did he call for evidence, - bors 
did he style himself a Civil Court,.’ nor 
did he draw up adecree. On the eae. 
he styled himself Assistant Collector- of 
the Ist grade and his order is headed | 
“Mode of partition,’ It ie quite clear to us .. 
that neither in essence nor in form were 
the proceedings of the Revenue Officer ' 
proceedings taken under section 117 of 
the Land Revenue Act, and this objection is,” 
therefore, overruled. 

The only remaining point is that dealing . 
with the merits of the case. The village’ 
was originally a Zemindari village,- and on 
equitable as -well as/ on general grounds 
the case for partition according to ancestral 
shares appears to be by far the stronger, 
But the Courts below have desided in 
favour of the hasab rasad khewat theory on the 
ground that, thongh in the statement of 
the proprietors appended to the. pedigres 
table it is ‘laid down that ‘shamilat on 
partition shall be divided according to 
ancestral shares, there is a statement in 
clanse No. 10, sub-clausa. (4), Of the 
wajrb-ul-arz that partition Shall be accord- 
ing to possession and they have held that: 
this statement, which is in violent conflict 
with the first mentioned, must be preferred, 
inasmuch as ib is sapodndad in, the pro- 
prietary column in the jamabandi. Where 
the lower Courts have gone wrong is in 
assigning a necessarily higher value to the 


“gamabandt entry than to the entry in the 


wajrb-ul-arz, for the jamaband? entry is a mere 
reproduction of the results obtained from 
enquiry from the'proprietors of ‘the village and 
the best evidence of the results of that enquiry 
is to be found in the pedigree table entries and 
in the wajzb-ul-arz. The entries in the jama: 
bandi and the entries in wajib ul-arz and pe- 
digres-table are both of them portions of the 
revenue record, and the jamaband: entries are 
certainlynotof greater weight than the entries 


in the other papers. Now, the statemant 
in the psdigree-table, on which reliance 
is placed by the appellants, is a very 


detailed statement showing how the village 
was sattiled, what the original rights wera 
and how ths possession of the various 
members of the village community, after 
originally being based upon ancestral shares, 
became founded on actual possession. The 
dosument goas on to say that, although 
a 
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in. respeot, of the khewat land possession is 
the “sole measure of right, the partible 
shamilat land on partition shall be distribut: 
ed according to ancestral shares. It is 
obvious from this that the attention of the 
declarants was directed to the very question 
which is now glaiming a decision from us, 
and that they gavea categorical answer in 
fayour of distribution according to ancestral 
shares. The statement, on the other hand, 
` on which the respondents rely, is a state- 
~ ment which was not a necessary portion 
of tha answer to the question to which it 
purports to be a part of the answer. 
That statement purports to have been made 
in reply to a question regarding forest, 
waste; culfurable or unculturable, reclaimed 
waste, grazing land and impartible land. 
Sub-slause (4) is headed “Impartible land”, 
and with regard t3 that the statement is 
that! cattle stands, roads, ete., shall not be 
liabl.! to partition. 
ment: relied upon by the respondents, which 
is totally unnecessary and _ superfluous 
“The remainder shall be partitioned accord- 
ing to possession.’ Now this statement 
upon whioh the respondents base their claim 
is unreliable for these two reasons, first, 
it was quite unealled for by the question, 
because the question referred only to im- 
partible property and not to partible, second- 
ly; if if was necessary to mention partible 
property it was guite unnecessary to mention 
the measure of ‘right in that partible 
property and when it is weighed against 
the clear statement appended to the shajra 
nasb in which the partition of the shamilut 
as <a whole is adverted to and an answer 
with reasons is supplied, its value cannot 
be but very small, and the almost irresistible 
conclusion must be that kasab rasad khewat 
was introduced by mistaxe. In our opinion 
there can be no doubt-as to the relative 
value of the two conflisting entries and we 
hold that the shkamilat of this village is 
divisible among the parties in accordance 
with their ancestral shares, 

. We, therefore, accept the appeal and dismiss 
the plaintiffs’ suit with costs throughout. 

Appeal accepted. 


pad 


INDIAN CASES. 


Then follows the state-, 


“the? plaintiff or his predecessor, 


had 


367 


è ¢ 


z ALLAHABAD HIGH COURT. 
Seconn Civit Appear No. 1255 op 1916. 
July 26, 1918, 

Present: — Sir Henry Richards, Kr., Chief 
Justice, and Mr. Justice Tudball. 
HASAN ALT KHAN —PLAINTIgp— 

APPELLANT 


VETEUS : 
AZHARUL HASAN AND OTRERg— 


DErFENDANTS— RESPONDENTS, 

Morlgage of entire interest in sizteen-annas mahal 
— Groves, whether included in mortgage, 

The owner of a sixteen-annas mahal obtained 
decrees against certain persons who had certain 
rights inthe mahal as grove-holders. In execution 
of these decrees he put up to sale the interest of 
the grove-holders and purchased it himself, Subse. - 
quently he mortgaged his entire interest in the 
mahal to the plaintiff without any sort of reservation: 

Held, that the interest of the grove-holders 
acquired by the mortgagor merged in his estate ag 
zemindar and was included in the mortgage. [p, 368, 


col. 1.) 


Second appeal from a desree of the 
Subordinate Judge, Allahabad. 
Mr. Peary Lal Banerji, (with him Messrs, 


-B, E. O’Oonor and 8. A. Haidar), for the 


Appellant. 


Mr. Nihal Ohand- for Mr. W. Wallach 
(with him Mr, Haribans Sahat), for the Re- 
spondents, i 


JUDGMENT.—The fasts connected with 
this appeal may be shortly stated asg 
follows:—One Ali Mazhar having become 
the owner of the sixteen-anna Mahal 
mortgaged the same to the plaintiff’s pre- 
decessor. The mortgage is most compre- 
hensive in its terms, the mortgagor pur- 
porting to” mortgage his entire interest 
without any sort of reservation. A decree 
was obtained ou foot of this mortgage. 
The property was sold and purchased by 
bite The pre- 
sent suit is brought to recover certain 
fractional shares in three groves.* It 
appears that prior tothe mortgage which 
we have mentioned above, Ali Mazhar obtained 
decrees against certain persons who had 
certain rights as grove-holders, In exesu- 
tion of these decrees he put up to sale 
the interest (whatever it was) of the 
grove holders and purchased it himself, 
The argument put forward on behalf of 
the defendants is ‘that this interest was 
an interest separate altogether from the 
Zemindari and it did not form portion of 
the mortgaged property, and consequently 
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did not pass to the plaintiff when he 
purchased under the mortgage decree, It 
seems to us that this contention is not 
sound: We have already mentioned that 
the acquisition of the grove-holders’ interest 
was prior to the mortgage and we have 
referred to the terms of the mortgage deed. 
There was no reason of any kind why the 
interest of the grove holders should not 
merge in the inheritance. Ali Mazhar was 
the sole owner of the sixteen anna Mahal. 
At that time there was no reason why it 
would in any way be for the benefit of 
Ali Mazhar to keep outstanding the mterest 
of the grove-holders. It is absolutely clear 
“ under the circnmstances of the present case 
that the interest of the grove-holders, 
purchased and acquired by Ali Mazhar, merged 
in his estate as Zemindar. Farthermore, the 
very terms of the ‘mortgage-deed are quite 
wide énough to include and comprehend 
every interest that he possessed at the 
date. of the mortgage in the sixteen-anna 
Mahal which hesold. Weallow the appeal, 
set aside the decree of the lower Appel- 
late Court and restore the desree of the 
Court of first instance with costs in all Courts, 
i : ; Appeal allowed. 


NAGPUR JUDICIAL COMMISSIONER'S 
‘ COURT, 


APPEAL FROM APPELLATE Decrees No. 162 
wa or 1916, 
November 29, 1916, 
Present:— Mr. Mittra, Offg. A. J. C. 
DEOCHAND AND OTBERS— Derenpants— 
APPELLANTS i 
VEFSUS 


BINJRAJ— PLAINTIF — RESPONDENT. 

Mortgages, consolidation of, whether permitted — 
qransfer of Property Act (IV of 1882), 8. 61. 

The rule of consolidation of mortgages is a technical 
rdle of English Law and is not founded on general 
principles of justice. Even prior to the enactment 
of the Transfer of Property Act the rule was not 
applicable to India [p. 869, col. 1.7 a 

A mortgagor or a person claiming under him is, 
therefore, inthe absence of a contract to the contrary, 
entitled to redeem a subsequent mortgage without 
redeeming an earljer mortgage. [p, 369, col. 1.] 
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Appeal against thd decree of the Divisional | 
Judge, Nerbudda Division, Hoshangabad, 
dated the 3rd December 1915, confirming that 
of the Subordinate Judge, Khandwa, dated 
the 31st July 1915. 


Dr. H. S. Gour, for the Appellant. 
Mr. G. P. Dick, for the Respondent. 


JUDGMENT.—On the 4th of April 1872, 
Sebastian and J. ©. Desouzs executed a 
simple mortgage of their’) house in Khendwa . 
in favour of the defendants’ predecessors. 
The principal sum of Rs. 600 was payable 
with interest at the rate of 2 per cent. 
per month after twelve months. On the 
S3lst of July 1872 the same mortgagors 
executed a usufructuary mortgages of the 
same house (Exhibit P-1). On the 4th 
July 1914, the plaintiff purchased from J. 
©. Desouza and P. V. Dssouza, son of 
Sebastian Desonza, their right, title and 
interest in the house. The plaintiff made 
a deposit under section §3 of the Transfer 
of Property Ast, which was refused. Hence 
this suit for redemption of the mortgage, dated 
the 3lst July 1872. 

The defendants denied the title of the 
plaintiff fo redeem, and claimed Rs. 1,048 
for repairs and improvements said to have 
been made to the house. They further 
claimed that the plaintiff is bound to pay 
the money due under the prior mortgage 
of the 4th April 1872, and the amount 


- claimed for mortgage money due on the two 


mortgages was Rs. 10,202-1.0, 

The first Court held on oral evidence 
that the consideration for the second mort- 
gage included the amount due under ‘the 
prior mortgage, and allowed Rs,” 45 as 
cost of reconstructing a wall, To this in- 
terest at9 per sent. from the end of 
Sambat year 1959 was added. The rest 
of the claim for improvements was dis. 
missed. The plaintiff was also diracted to 
pay the principalamount secured by Exhibit 
P-1, that is, Re. 1,236. The mortgagees’ 
costs were disallowed on the ground that 
they had improperly refused the tender or 
deposit made under sestion 83 of the Trans. 
fer of Property Act. On appeal, the learn- 
ed Divisional Judge has confirmed the 
decree, and this appeal has been filed by the 
mortgagees. 

The first point for decision is, whether 
the plaintiff is bound to redeem the mort- 
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gage of the 4th of April 1872. There 
is no contrast to that effest. Under the 
Transfer of Property Act, sestion 61, as in- 
- terpreted in Tajjo Bibi v. Bhagwan Prasad (1), 
the mortgagees cannot claim that the earlier 
mortgage should also be redeemed, but the 
case is not governed by the Transfer of 
Property Act, but by the law which pre- 
vailed prior to its enactment. Apart from 
contract, the rule of consolidation was 
recognised by the Bombay High Court in 
Vithal Makadev v. Daud (2). A different 
view was, however, taken in Odoy Churn Rana 
v. Bhujohury Janah. (3). In a later case, 
Narayan Venkoba v. Pandurang Kamat (4), the 
rule was held to be a technical rule of English 
Law, and not founded on general principles of 
justice and was, therefore, held to be inappli- 
cable to the Mofussil of Bombay. Even the 
Madras High Court, which takes a different 
view [Subramania Atyar v. -Balusubramania 
Aiyar (5)] of the interpretation of section 61, 
seems to concede this right to the mort- 
gagee, if the law of limitation plases no 
obstacle in his way [ Balasubramania Nadar 
vV. Sivaguru Asari (6) |, but in the present case 
there is such an obstacle, Theruling in 
Shiolal v. Nanhelal (7) is more in acoord- 
ance with the Allah&bad view tban the 
Madras view. I hold, therefore, that the 
plaintiff is entitled to redeem the mortgage 
in suit, without redeeming the earlier mort- 
wage. 


It. is urged that, under the terms of 
Exhibit P-l, the mortgagors had only a 
right to redeem within - two years, the 
stipulated period for the redemption of the 
mortgage. This is a view which sannot 
bə accepted. The term was fixed for the 
convenience of the mortgagors, but the 
document provides that even if the money 


is offered within the two yeara, the mort-. 


gagees were bound to acespt the same. ‘The 
document also provided that the mortgagors 
were at liberty to sell the house within 
the said period, if they wighed to do so. 


These provisions were laid down ir the 
(1) 16 A. 295; A. W. N. (1894) 93; 8 Ind. Doc. 
(x. s.) 192. 


(2) 6B. H. O. R. A. C. J. 90. 

(3) 11 W. R. 310,2 B. L. R. App. 45; 1 Ind. Reo 
N. 8:) 1062, 

a) 7 B. 526; 4 Ind. Deo. (x. s.) 854. 

(5) 30 Ind, Cas. 317; 33 M. 927; 29 M. L. J. 195, 

(6) 11 Ind. Cas. 623; 21 M. L. J. 562 at p. 565, 

. (7) -17 Ind. Cas, 129; 8 N. L. R. 123. ae 


a4 - 


INDIAN OASES, 209 


interests of the mortgagors, not of the 
mortgagees. They cannot be read so as to 
restrict the rights of the mortgagors to 
a redemption within the period of two 
years. The law allows them 60 years for 
redemption, and a contract curtailing that 
period of redemption would bə void, 
if the document could be interpreted in 
the way suggested by the appellants, but 
~I hold that such an interpretation cannot 
be accepted. The mortgage was only a 
security for a debi. It does not provide 
for the mortgagess being owners of the 
property after the two years, and if it 
did, it would,-in° effect, so far ba a 
mortgage by conditional sale. In Lagman 
Devideen v, Baju Bat (8) it was held 
that such mortgages did not execute 
themselves upon default of payment on 
the due date, and this is in ascsordanca 
with the decision of their Lordships of 
the Privy Council in Gokuldoss v, Kripa- 
ram (9). Assuming, therefore, that there’ 
was an implied contract that the mort- 
gagees were to be the owners of the pro- 
perty, if they failed to pay the prinsipal 
sum after two years, their right of re- 
demption was not lost, as the Punjab 
Code, which contained a chapter regard- 
ing rademption, and the spirit of the 
Bengal Regulation XVIL of 1806 were 
regarded as in force here, previous to the 
Central Provinces Laws Act of 1875. 


It is urged that the mortgagees’ posses- 
gion became adverse when they commens. 
ed to improve the house. It is diffenlt 
to see how it could ba adverse merely 
besiuse the mortgagees made improve- 
ments, in respest of which they can only 
claim a charge, so far as the improve- 
ments are authorised-by law. It is not 
an unequivocal communication of an inten- 
tion to hold as owner. It is quite con. 
‘gistent with the position of a mortgagee 
with a charge for the money so spent. 
However, the so-called improvements have 
not besn proved except a petty item of 
Rs. 45 said to have been spent in Sambat 
year 1959, that is the year 1903, and as 
the present suit was instituted on the 
12th of Ostober 1914, no question of a 
title by prescription arises in the case. 


(8) 8 0. P. L. R. 113. 
(9) 13 B, L, R. 295; 3 Sar, P, C. Je 279, 
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The last point 
mortgagees’ costs have been improperly dis- 


allowed. .The reason given by the first 


Court for disallowing their costs is that 
they have improperly refused to accept 
the deposit made under. section 83. The 
Subordinate -Judge adds that they might 
have been paid the additional amount, 
had they claimed it, The lower Appellate 
Court thinks that the additional item of 
45 was not claimable by the mort- 
gagees. The claim for Rs. 45 has been 
decreed upon the evidence of D. W. No. 3, 
who says that a wall had fallen down 
and it had tobe re-built, `I am not pre- 
pared to differ from the first Court’s view 
on this point. No doubt the sontract be- 
tween the parties does not provide for 
any such claim, but I think the provisions 
of the Transfer of Property Act im this 
respect merely codify the-rules of equity. 
16 is, however, unnecessary to pursue 
this subject farther, The mortgagees. made 
& preposterous claim for over Rs. 11,000 
and they bave succeeded in obtaining «a 
decree for Rs. 1,833. Under these siroum- 


stances the order for costs .does not call. 
The appeal is 


for interference on my part. 
dismissed with costs. 


Appeal dismissed, 


: MADRAS HIGH COURT. 

Seconp CIVIL APPEATL No, 1482 of 1916, 
July 26, 1918. 
Present:— Mr. Justice Phillips and * 
Mr. Justice Kumaraswami Sastri. 
ABDUL HASHIM SAHIB AND orpers— 
FLAINTIFFS—APPELLANTS 
VETSUS , 

KADER BATCHA SAHIB (piep) AND 


OTHERS— DEFENDANTS—~R&SPONDENTS. 

Specific Relief Act (I of 1877), s. 39 —Mortgage— 
Lease by mortgagee—Suit by mortgagor for declaration 
that mortgage wus unsupported by considerution and 
for its cancellation, maintainability of. 

Plaintiff sued fora declaration thata mortgage 
executed by him in favour of Ist defendant was 
not supported by consideration and for cancellation 
of the instrument. The Ist defendant had leased 
one of the items of the property in dispute to the 
2nd defendant, whose title as lessee was upheld in 
a suit brought by him against the plaintiff: 

Held, (1) that the mortgage-deed could not be 
cancelled, inasmuch as the matter had passed beyond 
the stage of contract to that of an executed conveyance 
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and the deed was neither void nor voidable for non- 


paymentof considerationy[p. 372, col. 1; p. 371, col. 2] 


(2) that the plaintiff was not entitled to relief by 
way of cancellation of the deed, also on the ground 
that the parties could not be put in status quo ante 
by reason of the lease executed by thè ist to the 2nd 
defendant; [p. 372, col. 2.] 

(8) that the prayer for declaration could not be 
granted inasmuch as there was no proof of any 
danger to the mortgagor’s title to the properties. 
[p. 371, col. 2; p. 372, col, 2.] 


Second appeal against the dearee of the 
District Court, Salem, in Appeal Suit No. 105 
of 1915, nréferred against the decree of the 
Principal District Munsif, Salem, in Origi- 
nal Suit No. 451 of 1914, 

Mr. P. N. Marthandam Pillar, for the ie 
pellants. 

Mr. T. R. Ventkatarama Sastri, 
Respondents. 

JUDGMENT. 


Painups, J.—In this case the plaintiffs 
sued for a declaration that the suit mort- 
gage deed is not supported by consideration 
and is void and for its cancellation. The 
plaint properties were mortgaged by the 
plaintiffs to the Ist defendant and it bas 
been found that the sonsideration money 
was not paid. The lst defendant, however, 
leased one of the items to the 2nd defen- 


* 


dant who is now in possession, and it has . 


been desided in another snit that the 2nd 
defendant is entitled to retain possession 
and that his lease is valid. The 2nd 
defendant’s lease is based on the plaint 
mortgage deed inasmuch as he is sg lessee of 
the mortgagee and to the extent of the pos- 
session of the 2nd defendant, the mortgage 
deed must be held to be valid. 

The plaintiffs’ suit has been dismissed 
on the ground that it will not lie under 
,section 89 of the Specife Reliof Act, 
because the document is neither void nor 


' yoidable and there is no apprehension of 


any injury to the plaintiff’s right, It 
has been 
mortgage deed is- a void document inas- 
much as no consideration has” passed. It. 
has no doubt been held that a suit will 
not lie to sompsl a person either to. lend 
or to borrow money, that is to say, the 
Court will not decree spesiia performance- 
in a suit to enforce the execution of such 
a contract and it is contended that, if 
plaintif? cannot sae for spesifia GONE ARAD, 
he must bə entitled to have the contrast 


cancelled. In this case, however, thera is 


= 


ma 


` 


contended before us that the‘ 
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we 
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something more than a contract to morb- 
- gage, because the mortgage deed has been 
executed and’ registered and possession has 
been given under it, It is, therefore, a complete 
conveyance of a mortgage right to the Ist 
defendant, 


This case is on all -foars with the 
case reported as Baslingappa v. Virupaxapa 
(1). There it was held that, in a oase 
where the mortgagee had failed to 
pay consideration for the mortgage 
‘deed, plaintiff “was not entitled to bring 
a suit under section 39 of the Spesifis 
Relief Act. The other side relied on 


Ramaswami Chettiar v. Sundara Reddtar (2) 


' and Kumarappan Chettiar v. Narayanan Chettiar 


(3), In the first case, the suit was brought 
by the mortgagee to enforce his mortgage 
when he had not paid any consideration for it 
and 16 was held that, inasmuch as there was 
no debt due, there was nothing to be charged 
‘on the land and the mortgagee could 
not enforce his charge on the land before 
ha had paid the mortgage-money. In 
Kumarappan Ohettiar v. Narayanan Ohettiar 
(3) also the plaintiff was niortgages with- 
ont possession and sued to .enforeea the 
mortgage for which no sonsideration had 
been paid. In those two oases, Spencer, 
J., held that -tha mortgage was a nullity 
and was inoperative. I think the present 
case can be distinguished from those 
cases on the ground that possession has been 
given under the mortgage, even if it ban 
be held that a mortgage is void when it 
.has merely “been executed without con- 


sideration and nothing -further has taken 


‘place. In Tirumal Raju wv. Pandla Muthial 
Naide (4), where only part consideration 
was paid, the mortgage was held to be 
valid, as also in Rashtk Lal v, Ram Narain 
(5), where reference is made to Tatia v. 
Babaji (6), 
out the distinction between a perfested 
conveyance and a mere contract. In 
Govindammal v. Gopalachariar (7) it was 
held that the , exesution of a sale-deed 


(1) 5 Bom. L. R. 392, 

(2) 23 Ind. Cas. 807. 

(3) 35 Ind. Cas. 455. 7 

(4) 9 Ind. Cas, 289; 35 M. 114; 21 M. L. 
1911) 1 M. W. N. 113;9 M. L. T. 238. 

(5) 13 Ind. Cas. 573: 34 A:273,9 A. L.J 198. 

(6) 22 B. 176; 11 Ind, Deo, (x. 3.) 699, 

(7) 16 M. L. J. 624, 


1 


J. 169; 
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where Farran, ©. d., pointed., 


the appellant, 


l 371 


completed the contrast and the fact that 
thers was no consideration for it did not make 
it void. Under section 58 of the Transfer of 
Property Ast: “A mcrigage is the transfer 
of an interest in speeific immoveable pro. 
perty forthe purpose of securing the pay- 
ment of money advanced or to be ad- 
vanced,” so that on execution of a re- 
gistered deed in accordance with section 
59, the . mortgage would be somplete 
lignan ‘the mortgage money had not 
actually been paid to the mortgagor. It 
is difficult to draw a distinction between 
the transfer of immoveable property by 
way of sale and a transfer by way of 
mortgage. If a sala is admplete by the 


‘execution of the registered instrument, it 


appears to me that a mortgage is also 
complete aud can be enforced. The mort- 
gagor would not then be entitled to bio 
for cancellation of the instrament, but if 


the consideration was not paid to him, 
he would have his remedy in damages 
for braach of the contract. This view 


does not, I think, conflist with the prin- 


-siple that a suit will nob lie to enforoe 


a contract to lend or to borrow, for in 
this case, the contract has been com- 
pleted by the conveyance and it is not 
contrast, 
Under sention 39 of the Specific Relief 
Act plaintiff cannot bring a suit because 
the document is not void nor is if void- 
able. 

It is, however, contended that his 
prayer fora declaration should be granted. 
So far as the 2nd defendant is concerned, 
it has been decided by a Court of lew 
that he is not entitled to such a declara- 
tion. As against the Ist defendant a 
decree declaring thaé no sonsideration 
passed might be justifiable, but a declaras 
tion to this effect is only asked for jointly 
with a declaration that the deed ia’ void, 
and it seems to me that the declaration 
as to consideration should not be decreed 
as both the lower Courts have found that 
plaintiff has no reasonable apprehension of 
danger and plaintiff has not asked for 
this particular relief alone against Ist de. 
fendant. 

The second appeal is, therefore, dismissed 
with costs. 

Kumaraswamt SASTRI, J.—The plaintiff is 
He {suedjfor a declaration 


” 


— 


- sary to consider only 
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tbat the deed of mortgage executed by him 
‘was not supported by consideration, for’ oan- 
sellation. of the deed, for a deslaration that 
the lease executed by the Ist defendant in 
favour of the 2nd defendant was not binding 
on plaintiff. Though there is a prayer for 
“confirming the possession of item No, 1 
by the plaintiff” only the two declarations 
prayed for were valned and stamp duty paid 
thereon. The defendant executed a lease of 
item No.1 in favour of the 2nd defendant 
onthe 7th September 1911 for a period of 
3 years, and atthe date of the suit (12th 
June 1914) the lease had about three months 
to run. The 2nd defendant filed Original 
Suit No. 248 of 1912 on his lease, alleging 
that plaintiff obstructed him and got a 
decree in- his favour restraining the 
appellant from disturbing his possession 
which, it is now admitted, was confirmed on 
appeal. 

Various defences were raised but for the 
purpose of this second appeal it is neces- 
two, namely, that 
plaintiff’s remedy was only to sue for the 


consideration recited in the deed, assuming .- 


that it was not paid, and that plaintiffs are 
not entitled under the Specific Relief Act for 
the relief claimed. 

Both the District ~Munsif and District 
Judge dismissed “the suit on the preliminary 


_ ground that the plaintiff was not entitled 


to the declarations sought for, even assuming 
that the allegations in the plaint are true, 

As regards the prayer for the cancella- 
tion of the mortgage deed, I think it must 


_fail. “A distinction has to be drawn between 


a case where the matter rests simply on 
contract and where it has passed to the 
stage of an executed conveyance and, in 
the latter case, mere non-payment of con- 
sideration will not render the transaction void 
or yoidable. See Rashik Lal v. Ram Narain 
(5), Baslingappa v. Virupawapa (1). The 
question has also been fully disousséd by 
Wallis, ©. J., in Appeal No, 64 of 1916. In 
the present case no fraud, misrepresentation 
or mistake is alleged and no case has been 
made out for cancellation. 

Another ground for refusing the prayer is 
that the parties carrct te put on status quo 
ante as the mortgagee has executed a lease of 
one of the items of property which has 


, been upheld as against the plaintiff. It is. 


unnecessary to decide whether a mortgagee 
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who pays no consideration can, by the 
simple expedient of transferring his mort- 
gage right or leasing 2 portion of the 
property, plead the transfer in bar to a 
suit for consideration wr whether itis not 
competent to. any Court as against such 
mortgagee to cancel the document in 80 
far as ib affects rights not transferred to 
any bona fide thirdlparty, as the lease in this 
case has been held to ba binding on the 


. plaintiff in ‘the suit filed by the lessee and 


the matter “is concleded between the parties, ` 


It is well settled that, when a contract 
is voidable, the right “to determine it 1s 
subject to. the condition that an innocent 
third party will not be affected by the 


cancellation or even a wrongdoer in case 


of delay on the part of. the party entitled 
to rescind and that as, a condition to a 
rescission there must be restitution in integ- 
rum, so that the parties may be put in 
status quo by the Court. See Olough v. L. 
SN, W. Railway Company (8), Western Bank’ 
of Scotland v. Addie (9), Erlanger v. New 
Sombrero Phosphate Co. (10). 

- As regards the prayer for a declaration 
that the mortgage is not supported by 
Gonsideration, it is clear that a mortgage 
affects the property only to the extent to 
advanced as security, 
Ramaswami Chettiar v. Sundara Reddiar (2), 


Kumarappon Chettiar v. Narayanan Chettiar (3). 


If there was no covsideration, there would 
be ‘nothing for the mortgagor to pay when 
a suit is filed. Though there may be 
cases where a Court will grant a declara- 
tion or injunction on proof of danger to 
the mortgagor’s title to the properties, 1 
do not . think there is anything in the 
allegation in the plaint which would justify 
a Court in exercising its discretion in favour 
of the mortgagor who has cometo Court 
3 years after the execution of the deed of 
mortgage. Both the lower Courts are of 
opinion that plaintiffs have no reasonable 


‘apprehension of any serious injury in the 


future. l ; "A 
-In the result the second appeal fails and ig 
dismissed with costs. 4 


M. Cc. P, 
- Appeal dismissed. . 


- (8) (1872) 7 Ex. 26 at p. 34; 41 L.J. Ex. 17; 25 L. 
T. 708; 20 W, B. 189. ox 
(9) (1867) 1 IL. D. (Se) 145 at p.165. E 
(10) (1878) 3 A. C, 1218; 39 L. T. 269; 26 W. R. 65. 
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` PUNJAB CHIEF COURT. 
First Civit Appear No, 280 or 1916. 
May 1, 1918. 

Present:—Sir Henry Rattigan, -KrT., Chief 

Judge, and Mr. Justice LeRossignol. 
GOPI OHAND— PLAINTIKP—— APPELLANT 

VErsSusS 
Musammat MALAN AND OTHERS— DEFENDANTS 
— RESPONDENTS. 

Hindu Law—Adoption of daughters son, validity 
of-—-Ceremonies, necessary—Custom, special, proof of— 
Aroras of Lahore District. 

Inthe Punjab an elaborate religious ceremony 
is quite unnecessary for a valid adoption according 
to Hindu Law but there must at least be a formal 
nn and taking of thè child to be adopted. [p. 374, 
col, 1 

The adoption of a gana s son bya Hindu is 


„opposed both to the Hindu Law and the general 


agricultural custom of the province, and a person 
setting up such an adoption must prove a special 
custom in favour of its validity.. [p. 374, col. 2.] 

There is no special custom among the Aroras of 
Lahore District which permits the adoptionjof a 
danghter’s son. [p. 376, col. 3.] 


First appeal from the decree of the 
Senior Subordinate Judge, Lahore, dated the 
25th October 1915. 

Messrs. Govind Das and Jowala Parshad, for 
the Appellant. . 

The Hon’ble Pandit Sheo Narain and 
Mr, Manohar Lal, for the Respondents. 


JUDGMENT.—<Attra Mal, from whom 
the property in suit has descended, had five 
daughters by his first wife, 
On the lith Desember. 19888 he executed 
a Will wherein - he mentioned that Gopi 
Chand, the son of his daughter Musammat 
Viro, had been adopted by him and brought 
up by him as his own son. Hedid not, 
however, in this Will nominate bis grandson 
Gopi Chand as his successor, but made 
a certain disposition of his property which 
benefited Gopi Chand after the death of 
Musammat Ganga Devi, the wife of Attra 
Mal. Subsequently, Attra Malmarried again, 
cancelled his Will of 1883 and made another 
testament by which he divided all his pro- 
perty between his two wives. On the 16th 
May 1900, 2. e, the date on which the 
second Will~was exeented, Gopi Chandexe-- 
cuted a deed by which he relinquished all 
claims upon Attra Mal’s property, for son- 
aideration and undertook not to bring any 
claim after the death of Attra Mal, agaiast 
widows and daughters. Subsequently, 
Attra Mal married a third time and ason 
Kidar Nath was born to him, Om the 
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23rd of January 1909, Attra Mal died 
and his son Kidar Nath succeeded to him 
but Kidar Nath himself died on the 2nd 
of December 1909. A few days later on 
the 28th of Desember 1909, Musamma 
Malan, the mother of Kidar Nath, executed 
a deed by whieh she surrendered Kidar 
Nath’s estate in favour of her husband’s 
nephew Rakha Mal in return for an allow- 
ance, and the present plaintiff Gopi Chand 
now somes into Court and prays for a 
declaration that this agreement of the 28th 
of Dasember 1909 shall not affect his rever- 
sionary rights. 

The plaintiff does not claim the succes- 
sion to Attra Mal; he admits that on the 
death of Attra Mal, Kidar Nath succeeded 
to his estate; he also admits that Musummat 
Malan has a life-interest in the estate, 
but he contends that as the brother by 
adoption of Kidar Nath, he is entitled to 
the reversion on the death of Musammat 
Malan. The defence was that Gopi Chand 
plaintiff was never adopted by Attra Mal 
and that even if a form of adoption was 
gone through, such an adoption would be 
invalid under the Hindu Law. It was 
further contended that even if Gopi Chand 
had-been validly adopted by Attra Mal, 
by his deed of the 16th May 1900 he 
had renounced all claims upon Attra Mal’s 
estate. 

The Senior Subordinate Judge found, 
SI9tly, that though the plaintiff may have 
been treated by Attra Mal as a son, he 
was not formally adopted by him; further 
that if be was formally adopted by Attra 
Mal, such adoption by Attra Mal of his 
danghter’s son was not countenanced by 
Hindu Law and had not been shown to 
be valid by a custom obtaining in the tribe 
of Aroras of the Lahore District, and he has 
dismissed the plaintiff’s suit. 

The plaintiff has appealed to this Court 
and on his behalf we have heard his Ooun- 
sel at great length on these points, Viz., 
whether, as a matter of fact, Attra Mal 
did adopt the plaintiff, and whether such 
adoption by a grandfather of his daughter’s 
gon is valid according to the alleged 
and we 
have some to the conslusion that the desi- 
sion of the Court below must bs upheld. 

As regards the factum of adoption, there 
is not one single witness out of the 17 
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produced by the plaintiff who states that there 
was a formal giving and taking of the child. 
We are quite prepared to concede that an 
elaborate religious ceremony is quite unneces- 
sary, at any rate, in the Punjab for a valid 
adoption, but we are equally satisfied that there 
must bea formal giving and taking of the 
obild to be adopted. It is also alleged 


that Attra Mal on two occasions performed 


the marriage of the plaintiff, but there is 
not one iota of documentary evidence in 
support of this. Not one single tambol entry 
has been produced and yet on the occasions 


referred to marriage presents must have 


been given. Again, although in many 
documents the plaintiff has described him- 
self us the son of his natural father, in 
not one document has he described himself 


as the son of his alleged adoptive father. © 


Again, even among the plaintiff's own wit- 
nesses’ statements there is much discrepancy 
as to whether he performed tha kirya karm 
of Attra Mal. Attra Mal himself, except 
in his Will of 1888.wherein-he says he has 


adopted the plaintiff and brought him up 


like a son, has not described him as his 
son, but in his Will of 1900 he described 


‘him as son of Arjan and of his danghter. 
. Now, in 1900 if the plaintiff had been 


formally adopted by Attra Mal he was the 


‘next heir, for at that time Kidar Nath had 
not been born; in fact, Attra Mal had not. 


yet married Kidar Nath’s mother; so that 


it is difficult to understand why Gopi Chand 
‘sHould have been willing to renounce a 


portion of his inheritance unless he was 
consoious that there was some doubt as to 
either the factum or the validity of his 
adoption. 


With regard to the validity of the adop-. 


tion, we are unable to find on the record 
anything approaching proof of a special 
sustom at variaoce both with agrisultural 
‘sustom and with the personal law of the 
parties. The custom set up by the plaintiff 
is admittedly in conflict with Hindu Law 
which prohibits the adoption of a daughter’s 
‘gon; but on behalf of the plaintiff Mr. 
Gobind Das has contended on the strength 
of Sohnun v. Ram Dial (1), in which it was 
held that in cases where the right of adop- 
tion is admitted or is found to prevail! 
and the parties are not members of an 


' (1) 719P. R 1901; 107 P. L, R. 1901, 


t 
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agricultural tribe, the burden of proof ougbt ` 


to lie on those who deny tbat a particular 
kind of adoption, e.g., that of a daughter’s 
or sister’s son, cannot be made, that the 
onus lay on defendant in this case. Froma 
perusal of the authority if is quite clear 
that the foregoing dicium does not represent 
the real meaning’ of the learned Judges, 
but that it contains a redundancy of negatives; 
for “cannot be made,” “san be made” 
should be read. With all respect we are 
entirely unable to agree with that. dictum, 
which appears to us to be oppcsed both 
to law and to common sense. The parti- 
cular adoption propounded by the plaintiff 
is one which is prohibited by the personal 
law of the parties; it is one which is opposed 
to the general agricultural gustom of the 
province, and for those reasons no presump- 
tion can be raised in its favour; in fast, 
the presumption must be entirely against 
its validity, It is a canon of law that all 
persons propounding a special custom or 
usage must prove that custom, and to hold 
the sontrary appears to us to be impossible. 
Certain old desisions also have been relied 
upon to prove that among Aroras the adoption 
of a daughters son is customary. Those 
rolings are cited in the margin (foot note*), 
In all these cases, however, the onus was laid 
upon the persons challenging the adoption 
and all that was held was that the adoption 


of a daughter’s son, eta, had not been 


shown to be invalid. Those’ eases were 
considered in Ralla v. Budha (2), and in that 
judgment it was held that there was no 
presumption in favour of the validity of the 
adoption of danghter’s or sister’3 son. That 
decision dealt with a oase of a tribe of 
persons governed by agricultural custom; 
in the, present case we are dealing with 


persons who are not governed by agricultural | 


custom, bet by their personal law, and in 
such a case the lack of a presumption as 
to the validity of an adoption _which is 
contrary to their personal law is even 
greater than in the oase of persons who 











follow agricultural custom, In short, we 
are not prepared to disagrea--with the 
(2) 60 P. R. 1893. 
*Ganda Mal v. Musammat Radhi, 57 P. R. 1886, 


Musammat Parmesnri v Vasdeo, 34 P, R. 1885 Uttam 
Chand v. Bysakhi, 77 P. R. 1878, Harri Singh y, 
Gulaba, 50 P. R 1874, 
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finding of the learned Senior Subordinate 
. Judge that it has not been proved that 
the plaintiff was formally adopted by Attra 
Mal, and we are entirely in consurrense 
with bis conclusion that no spesial custom 
has been proved amongstthe Aroras of Lahore 
which permits an individual to adopt his 


daughter’s son, and we dismiss the appeal 


. with costs. , 
Appeal dismissed, 


NAGPUR JUDICIAL COMMISSIONERS 
COURT. s 
First Civiu Arrear No. 35 or 1917. 
Marsh 8, 1918. 
Present: -Mr. Kotwal, A. J.C., and Mr. 

f Findley, A. J. O. 
HAZARILAL AND OTÆERS— PLAINTIEFS— 
APPELLANTS 
versus 


4 
HAR GOVIND—-DEFENDANT—RESPONDENT, 
Succession —Possession, suit for, by reversioners— 
` Burden of proofy-Hvidence Act (I of 1872), ss. 32, 64, 
G5— Book of genealogy, kept by Bhat, entries tn, admis- 
sibility of —Copy of original which isin existence, 
whether admissible—~Secondary evidence. 
Tn a suit by the reversioners of a deceased proprie- 
tor for possession of the property left by the 
deceased, the onus lies on the plaintiffs not only to 
prove that they are the reversioners entitled to 
succeed but that they gre the-only nearest reversion- 
ers; at any rate they must satisfy the Court that 
to the best of their knowledge there are no nearer 
heirs. [p. 376, col. 2; p. 377, col. L 
In order to prove their relationship witha deceased 
proprietor the plaintiffs relied on 4 Bhai’s book of 
genealogy. It was admitted by the Bhat who pro- 
duced it that the book was largely a copy made by 
his father from an older book which was then in 
existence, It was not alleged that the old book 
was in such a state thatit could not be produced 
or that the entries made therein were indecipherable 
‘ng to age or owing to other cause: 
OM Told, that having regard to sections 64 and 65 of 
the Evidence Act the entries in the book could not 
be Jooked upon as independent and original ones, 
nor could they be admitted as secondary evidence 
inasmuch as the original entries which were in 
existence could have, but had not, been produced. 


[e 378, ool. 1.] 


INDIAN GASER, > 


td 


375 


Obiter dictum.—lIf the book had not been held to 
be inadmissible under sections 64 and 65 of the 
Evidence Act, it would have been admissible under 
section 82, sub-sections :2) and ‘5) of the Act, ine 
asmuch as it was a recognised duty and pursuit of 
a ‘Bhat to keep a genealogy of the families he was 


_ interested in and he had as arule special- means of 


knowledge in the matter. [p. 878, col. 2.] 
„Appeal from the decision of the Sub- Judge, 
Botul, dated the 29th March 1917. ~ 


JUDGMENT.—The  plaintiffs-appellants 
Hazarilal, Beharilal, Misrilaland Dhanraj sued 
the defendant-respondent Har Govind in the 
lower Court for possession of a 10 annas 8 
pies share in three villages Khandara, Katarlik 
and Bodi with proportionateszr and khudkasht 
and also for a similar share in two honses 
and. compounds situated in Khandwa and 
Baduur respectively. Their case was that 
Hazarilal and Beharilal were, together with 
one Mehangilal, the nearest reverstoners of 
one Balaram, deceased in 1879, to whom the 
whole of the above property belonged, but 
as Mehangilal declined to join in the suit 
only a two-thirds portion was sued for. It 
was further alleged that, after Balaram’s 
death, his widow Musammait Jadao remained 
in possession of the property until her 
death in 1914 and that thereafter the 
respondent Har Govind had entered inte 
illegal possession thereof. The plaintiffs- 
appellants Misrilal and Dhanraj are the 
purchasers under a registered sale-deed, dated 
23rd Angust 1915, of half the property in 
suit from the first two plaintiffs-appellants 
and hence they also joined in the suit. 
A detailed genealogical table showing ‘the 
relationship between Hazarilal, Beharilal and 
Mehangilal was also included in the plaint, 

The defendant-respondent Har Govind 
admitted in the lower Court that Balaram 
had been the owner of the property in suit: 
his death, however, was placed by him in | 
1889, sot 1879: it was further admitted 
that his widow Musammat Jadao held the 
property until her death in 1914, Balaram 
having left behind him no lineal heirs. 
The correstness of the- genealogical tree 
included in the plaint was, however, denied 
in the defendant-respondent’s written state- 
ment, dated 20th December 1915, except to 
the extent that Balaram’s wife was Mausam- 
mat Jadao and his father Ghasiram. Apart 
from an alleged Will by Musammat Jadao 
dated 1914 in his favour, Har Govind 
pleaded the} þe was, with her deceased 


Sh 


“part, denied the adoption. 


‘who, if alive, 


. painstaking manner. 
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“husband’s consent, adopted by Musammat 


Jadao about 1900. ° The plaintiffs, on their 
On these and 
connected pleadings, the lower Court framed 
issues and, finally held that the plaintiffs- 
appellants had failed to prove that Hazari- 
lal and Beharilal’ were, with Mehangi- 
lal, the nearest reversioners of the deceased 
Balaram. In particular, on the large amount 
of oral and documentary evidence on record 
the Subordinate Judge found that Hazari- 
lal’s relationship with Balaram as shown in 
the plaint was established but that Beharilal’s 
was- not, The Subordinate Judge further 
held that the plaintifis-appellants, apart from 
the failure to establisk Besharilal’s alleged 
relationship, had also failed’ to establish 
the fact that there were no other persons 
would have, as’ dessend- 
ants of Balaram, excluded them from in. 
heritance. He found it in these ciroume 
stances unnecessary to examine in detail into 
the defendant-respondent’s title to hold the 
disputed property and aa dismissed 


the suit. 


In this appeal the plaintiffs have challeng- 
ed the lower Court’s finding that they had 
failed to establish Beharilal’s relationship 
with Balaram. In the second place, they 
sontested the lower Court’s finding that it 
was incumbent. on them to establish any 
farther than they have attempted to do 
the fact that there were alive no other 
nearer or as near reversiouers than Hazari- 
lal, Bebarilal and Mehangilal, and it was 


urged in this connection that the onus of | 


proving the existence of any nearer heirs 
rested on thse defendant-respondent Har 
Govind. . These are the two main positions 
of the appellants. The defendant-respond- 
ent, while supporting the lower Ccurt’s 
decree, challenged its finding that Hazari- 
Jal in particalar bad established his rela- 
tionship with Balaram alleged in the plaint. 

The Subordinate Judge has written a 
eareful and well-considered judgment in 
the case and has examined the large 
mass of evidence on record in a clear, 
We find if conveni- 
ent to deal first with the second conten- 
tion raised in appeal, viz.—that the 
Subordinate Judge was wrong in holding 
that, even assuming that Hazarilal and 
Beharilal had established their alleged re- 
lationship with Balaram, if was incumbent 


` 
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on the plaintiff-appellant to definitely show 
further that there were ‘no other possible 
nearer or as near heirs alive who were 
entitled to succeed to the inheritance. An 
attempt has been made by the learned 
Counsel for the appellants to urge that, ‘in 
view of the allegation in paragraph 5 of the 


' plaint that Hazarilal, Beharilal and Mehan- 


gilal were the niken heirs of Balaram and 
of the defendant’s reply in paragraph 4 (c)of 
his written statement, dated 20th December 
1915, in which two steps in the descent of 
Hazarilal and Mehangilal from Radbakishan 
emg the table in plaint) were challenged, 

the plaintiffs-appellants had sufficiently 
discharged the onus of proof which rested on 
them in this connection and that on the 
findings of the lower Court on the evidence, 
a presumption arose that there were no 
nearer heirs. The Sub-Judge has dealt with 
this matter in paragraph 53 of his judgment. 16 
has been established, and is indeed admitted 
by the appellants, that the genealogical tree 
in the plaintis not complete or exhaustive. 
They themselves have proved that Radha- 
kishan had, besides the four sons shown in the 
plaint, two other sons Baijnath and Dina- 
nath, both of whom left issue and had 
in due course grandsons. There is abso- 
lutely no evidence on which we can 
aesume that none of the descendants of 
Baijnath and Dinanath were alive on the 
death of Musammat Jadao and it is, in our 
opinion, clear that the onus of proof rested 
in this connection on the appellants. They 
same to Court claiming that they were 
the nearest raversioners, and. it is clear that 
the defendant-respondent denied their 
genealogical table except to a _ specified 
extent, tide paragraph 5 of defendant-re. 
spondent’s written statement, dated 20th 
December 1911. In these scireumstances 
the appellants had to establish not only 
that they were reversioners entitled to 
succeed on Musammat Jadao’s death but 
that they were the only and nearest rever- 
sioners. The case reported as Rama Row v. 
Kuttiya Gounden (1) in reality gives appel- 
lants no help: the circumstances there were 
entirely different and indeed the principle 
on which we think the question we are 
covsidering must be dəalt with was there 
enunciated, víde the remarks of Trotter and 


(1) 34 Ind, Cas. 294; 80 M. L, J. 5l4;3 L, W. 334 
19 M. L. T. 275; 40 M. 654, 
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Seshagiri Aiyar, JJ., at page 5154, viz. thatthe 
‘appallants in this case were bound to satisfy 
the Court that to the best of their knowledge 
there were no nearer heirs. It must 
further go against the appellants that, 
in a case like the present, whera the 
utmost exactitude and precision’ in detail 
was necessary, they came to Court with 
& geneological tree which in the course 
of the litigation their own evidence has 
shown to be incorrect and incomplete. 
We are asked to assume or presume that 
where the appellants have failed to show 
any branches of the family, such branehes 
“must be extinct. - Such an 
however, begs the whole question’ at issue 
and if is impossible to osonsider it 
seriously, It does not seem to us possible 
or necessary to decide whether these 
omissions were made bona fide or otherwise 
by the plaintiffs when they filed this suit: 
however made, they seem to us fatal to their 
ease, It is clear in any event that the informa- 
tion as to the existence of branches not shown 
in the plaint was available to them had they 
sought it with diligence, for they them- 
selves have in this avit produced much of the 
evidence on the point and that evidence 
is largely unfavourable to their contentions 
in this connection. It is impossible, even on the 
plaintifis-appellants’ own evidence, to feel 
satished that there are not alive dessendants 
of Chandrabhan, Baijnath or Dinanath 
who are not as much or more extitled to 
succeed than the appellants are and it 
seems unnecessary, therefore, to labour this 
point further. No grounds have been shown 
on which we could question the propriety 
of the finding of the Sub-Judge in paragraph 


58 of his judgment and it is, in our 
opinion, sorrect. 
The learned Counsel for appellants 


has in this sonnection raised an incidental 
point, viz, that if we were unable, as 
we are, to hold that that the onus of 
showing there were nearer heirs rested on 
the defendant-respondent, the case was 
one for remand for a detailed finding on 
the point involved. We cannot, however, 
see our way to accept this contention. 
The plaintiffs came to Ccart alleging they 
were the nearest reversioners of Balaram; 
we have already; remarked that their 


Pus a 
#Page of 30 M. L. J.— Had. 
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defendant-respondent in almost every respect, 


‘and the first issue framed by the lower Court 


was broad and explicit enough to sover 
specifically the matter involved. This 
particular matter was indeed the pivot of 
the plaintiffs’ case and we oan in these 
circumstances see no reason for granting the 
prayer for a remand. 

Our finding on the point of the 
appellants’ failure to prove the non-exist- 
ence of nearer or as near heirs necessarily 
governs this appeal, but it may be of 
interest to eonsider shortly the first ground 
urged in appeal. The contention herein 
involyed is to the effeot that Beharila)’s 
connection with Balaram, the last male 
holder of the estate, as alleged in the 
plaint has been suffisiently established on 
the pleadings and evidence and that the 
Sub-Judge was’ wrong in taking the con- 
trary view. After a long and exhanstive 
analysis of the evidence prodused, the 
lower Court has summed up its finding 
as regards Beharilal in paragraph 50 of its 
judgment. Everything turns in thig 
connection on the evidential value, if 
any, which may be attached to the 
Bhat’s book of genealogy (P. W. No. 31) 
which has been produced by P. W, No, 1 
Kesarilal. It is first of all necessary to 
consider whether this book was admissi- 
ble in evidence at all, it having been 
pressed strongly in this Court on behalf 
of the respondent that this Exhibit was 
as a matter of fact totally inadmissible, 
The lower Court has dealt with the ques- 
tion of the admissibility or non-admissibility 
of this Exhibit in paragraph & of the judg- 
ment. The book contains the professed 
genealogical tree of many families including 
that of Radhakishan, the alleged common 
ancestor of the family. The first point 
urged on behalf of the defendant-respond- 
ent is that the book produced was not 
admissible as secondary evidence, in view 
of the admission by P, W., No. 1 Kesari. 
lal that the present book is merely largely 
a copy made by his father from an older 
book of his which is still in existence. 
The critical portion of the evidence of the 
witness in this connection is as follows:-— 

“E have got another book, pothz, also, 
It is old... I do not recollect exactly what 
that book contains, but zt contains all the 
genealogies which are contained in thts 


= ph 
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‘this entry 


\appeared in 
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present book....This book-is new book, 
My father told me that he made entries 
in this new book from the old book he 
had.” Now accepting .these statements as 
correct, what is the exact concrete position? 
It is that there is in existence the original 
book sontaining not only the genealogical 
trees of this family but of many others alac. 
It is not clear, nor does it seem to us material, 
whether the new book contains any entire- 
ly new matter or independent entries con- 
cerning other families. Concerning the family 
involved in this litigation, the position 
is that the entry we are concerned with 
ig merely a copy—a copy, it is true, made 
by the original authority himself but still 
a copy—made long after the original entry 
made in the original book, This latter, 
although old, is still in existence and it 
has not been alleged that it is in such 
a state that it cannot be produced or that 
the entries made therein are indecipherable 
owing to age or other canse. We are of 
opinion, therefore, that, having regard to 
sections 64 and 65 of the Indian Evidence 
Act, the entry in the present book cannot 
be looked on as an independent and 
original one, nor can if inthe cireamstances 
be admitted as secondary evidence of an 
original which is in existence and could 
have, but has not, been produced. So far 
as the . genealogical entry we are consider- 
ing is concerned, the statement of Kesarilal, 
if it, means anything at all, means that 
ig a copy of the one in the 
It has not been suggested that 
the father in compiling this new book 
added amending or independent matter 
regarding the old entries. On the contrary 
the new entries we are concerned with are 
mere copies of the original ones. The 
witness P.W. No. 1 is perfectly clear on 
that point and distinctly says that the 
new book contains all the genealogies which 
the old one and that his 
father told him he had made the new 
entries from those in the old one. For 
these reasons we are constrained to hold 
that the present ~ Exhibit P-31 was not 


old book. 


“ admissible in evidence; it is clearly not, so 


far asthe genealogy of the present family 
is concerned, an independent creation by 
the author buta mere copy of the original, 
and the fact that this scopy was made by the 
author himself does not materially affest the 


[1918 


legal position [Of: Surjan Singh v. Sardar 
Singh (2)}. In view of this finding we 
need not discuss the question, whether the’ 
book was admissiblé. under section 32, sub- 
section (2), (5) or (6) of the Evidence Act, 
but we may say that, had . we not been 


‘constrained to hold that it was inadmissible 


as being secondary evidence of an original 
which could have been and was not pro» 
duced, the book would probably have been 
admissible in evidence under asestion 32, 
sub-secstions (2) and (5), because it is a 
recognised duty and pursuit of a Bhat to 
keep the genealogy of the families he is - 
interested in and he has as a rule special 
means of knowledge in the matter. 
Whether, however, even if  technizally 
admissible, if would have had much 
evidential value in view of the many 
difficulties which ariseon the evidence in 
connection with details of the family given 
therein and more particularly of the fact 
that the original fountain-head and source, 
viz., the old book, has not been produced at 
all, is, of course, entirely another matter 
which we need not discuss. Ruling out, 
therefore, as wefeel we must do, Exhibit 31 
there is, of course, prastisally no evidence 
worthy of the name on which we can 
hold Beharilal’s relationship with Balaram 
established. The ora] evidence of the first 
six witnesses which has been so aarefully 
weighed by the Sub-Judge is demonstrably 
insufficient to establish the plaintiffs’ sase 
or this point. There is, as compared with 
the question of MHazarilal’s relationship 
with Balaram, a striking and almost 
total -lack of other independent evidence, 
such as statements or admissions of parties 
since dead which would support plaintiffs’ 
case, and itis clear that Beharilal’s relation- 
ship is the weak if not entirely missing 
link in the chain. These findings neces. 
sarily govern the appeal and we find it 
unnecessary, therefore, to givea nding on 
the question which ‘has been urged strongly 
on behalf of defendant-rerpondent that the 
Sub-Judge’s decision that Hazarilal’s re- 
lationship with Balaram has-been proved 
on the evidence is unjustifiable. The appel- 
lants’ failure not only to establish Hazari- 
lal’s connection but also to show that there 
are no other subsisting nearer or as near 


(2) 2 Bom, L, R. 942; 28 A. 72;5 C. WIN. 49; 27 
I. A. 183; 7 Sar, P. 0. J. 752, 
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heirs - besides Hazarilal, Bebarilal ard 
Mebangilal, necessarily implies the failure 
of their suit. The appeal is accordingly 
dismissed with costs on appellants, 

Appeal dismissed. 
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PUNJAB OHIEF COURT. 


MISCELLANEOUS Seconp OIVIL APPEAL No, 1524 ~ 


~ or 1917. < 
April 29, 1918, 
Present: —Mr. Justice Chevis, 
WARYAM SINGH anp anoTHER—-DEFENDANTS 
— APPELLANTS 
VETSUS 


HARNAM SINGH AND ANOTHER— PLAINTIRF3 
—ABDULLA AND oTHers—Derenpants— 


RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O. XLI, r. 23, 
0. ALIH, r. 1 (n)—Remand, order of—Appeal— Find- 
ing of fact, whether can be disturbed—Punjab Pre- 
emption Act (I of 1918), s. 16 (c)—-Patti, whether sub- 
division of village—Queotion of fact. 

In an appeal from an order remanding a cago 
under Order XLI, rule 28 of the Civil Procedure 
Code, the Chief Court can no more go into questions 
of fact than it can in the case of second appeals. 


The question whother the pattie of a village are 
real sub-divisions of the village within the meaning 
of section 15 (c), secondly, of the Punjab Pre-emption 
Act isa question of fact. For the decision of that 
question the Court should have regard only to the 
fact whether the paitis are actual sub-divisions of 
the village, and not for what reason the sub-divisions 


_were made.] 


Miscellaneous second appeal from the order. 
of the District Judge, Ludhiana, dated the 
10th April 1917. 

Mr. Devi Dayal, for the Appellant 

Mr. Roshan Lal, for the Respondents, 


JUDGMENT.—Plaintiff’s suit to pre-empt 
based on the 
prietor of the att? in which the land is 
situated, was dismissed by the first Court 
on a finding that it was not proved that 
there were any.sub-divisions in the village. 
The first Court held that the paitis were 
sub-divisions for purposes of revenue only, 
The District Judge on appeal held that the 
paitis were real sub-divisions and remanded 
the case for decision on the merits. The 
vendees appeal. 
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ground that he wasa pro. 
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The appeal is one from an order remanding 
the case under Order ALI, rule 23, and 
not a second appeal, but I oan no more 
go into questions of faot than I could if thig 


werea second appeal [see Sawan Singh v. 
Mothu (1)], i 


Now it seems to me that the question 
whether there patitis ara real sub-divisions 
of the village is a question of fact. In Nanni 


Mal v, Sheo Nath (2) Plowden, J., held with- 
out any doubt that it was a matter of 
fact whether the town or city comprised 
sub-divisions, and if this is correct in the 
case. of a town, why should it not be so in 
the case of a village P 

T certainly cannot say that there is no 
evidence to support the finding of the 
learned District Judge, seeing that the 
Revenue Records speak of pattis, As to 
the argument that the patas were only 
created for sonvenience of collection of 
revenue, I take it that the real question 
is simply whether there are actual sub- 
divisions of the village, not for what reason 
were the sub-divisions made. 

As 1 can find no good reason for inter- 
fering with what seems to me a finding of 
fast, I dismiss this appeal. No order 
as to costs, as I have not gone fully into 


| facts, 


Appeal dismissed, 


(1) 23 Ind. Cas. 817; 85 P. R, 1914; 162 P 
1914;3120 P. W. R. 1914, -P. L. R. 
(2) 64 P, R. 1887, 


MADRAS HIGH COURT. 

SECOND Civ APPRAL No, 957 or 1917) 
March 15, 1918, 
Present:—Mr, Justiee Phillips and 
Mr, Justice Krishnan. 

AGA MAHAMMADALLY BEG SAHIB 

— PLAINTIFF—APPELLANT __ 
versus C 
CHANDRAGIRI VEN KATAPAYYA 
AND OTHERS— DEFENDANTS— RESPONDENTS, 
Transfer of Property Act (IV of 1882), ss. 60, 62— 
Mortgage, usufructuary—Discharge of mortgage bu 
appropriation of usufruct working out for 37 years— 


- Redemption, clog on—Option to redeem before term 
d 


whethe personal covenant—Failure to exercise opti 
, on 
effect of—Suit to redeem before expiry lof original 


ru 


N 
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sm whether premature—' Payable ' ins, 60, meaning 
of _ Tender, failure to make, on due date, affect of. 

-A postponement of the right to redeem a 
nsufructuary mortgage for a period of 37 years is 
not a clog on the equity of redemption. Section 
62 of the Transfer of Property Act itself recognizes 
the validity of such covenants. [p. 381, col, 2.) 

Sarbdawan Singh v. Bijai Singh, 24 Ind. Cas. 405; 
36 A. 551; 12 A. L. J. 927, Srimuwasa Aiyangar Ve 
Radhakrishna Pillai, 22 Ind. Cas. 64; 38 M. 667; 26 M. 
UL. J. 47; 14 M. L. T. 547: (1914) M. W. N., 81 and 
Chakkangal Govinda Menon v. Chakkangal Chathu 
Menon, 22 Ind, Cas. 907, distinguished, 


Under the terms of a ee mortgage 

: edin 1902 the property was pub im posses- 
eer re ie Ka and it was stipulated that 
the morigage amount should be worked off by apply- 
ing the usufract in discharge, firstly, of the principal, 
and secondly, of the interest. In that way the 
mortgage could be discharged after 37-years. There 
was another stipulation that if payment of what 
was then due was made on 12th January 1912 
the property should be handed over to the 
mortgagor, but if such payment was not made 
the mortgagees’ possession was to continue on the 
game terms as before. No.payment was made on 
12th January 1912 but a suit for redémption was 

: i 16; 
Ee at se postponement of redemption for 
37 years, which was the necessary result of the 
mortgage covenant, was not b ‘clog on the equity 


of redemption. [pe 382, col. 2.) 


Held, also, (Krishnan, J., dubitante), that the option 
to redeem on 12th January 1912 was, not a personal 
covenant, but was © provision inserted for the 
mortgagor's benefit and the option not havnig 
been exercised on the due date, the suit for redemp- 
tion brought before the expiry of the original term 
was premature. [pe 382, co. 1.) < | 

Per Krishnan, J—Evon assuming that section 60 
and not section 62 (a) of the Transfer of 
Property Act, the suit must still fail as no tender 
was made on that day andas the right to make 
the tender orto redeem was not subsisting after 
that date or when the suit was brought. It is a 
necessary condition under section 60 that, when 
payment or tender is sought to be made, the mort- 
awor must have the right to make it, as the 
gection. speaks of the payment or tender of the 
mortgage money “at a proper time.” For the 
time to be proper, the tender or payment must 
be one validly and properly made; and for that, 
the person making it must have at the time the 
legal right to make it. [p. 384, cols 1 & 2.] 

The word ‘ payable’ in section 60 seems to refer 
to the mortgagor’s righi rather than to his 
obligation and to imply no more thanthat the mort- 
ould have a right to pay, the-mortgagee 
orresponding obligation to receive. 


applies 


gagor 8 
being under @ © 


. 884, col. 1. P 
IN covenant a be bad as a clog or it may be 


bad asan unconscionable bargain. The two are 
distinct and independent grounds. [p. 883, col, L] 


Second appeal against the decree of the 
District Court of Godavari at Rajahmundry, 
in Appeal Suit No. 232 of 1916, preferred 


7 


against the desree of the Court ‘of the 
Temporary District Munsif, Ramachandra- 


puram at Cocanada, in Original Suit No. 87 ; 


of 1916. 


FAOTS appear from the judgment. ` 

= Mr. B. Narasimha Row, for the Appel- 
lant.—The privilege to the mortgagor to 
redeem in January 1912 isa eovenant for 
payment. The money became payable then 
within the meaning of section 60 of the 
Transfer of Property Ast. Therefore the 
mortgagor had the right to redeem after 
that ‘date. OChakkanjgal Govinda Menon v. 
Ohakkangal Ohathu Menon (1). 


The provision in the ‘mortgage-deed for 
discharge of the’ mortgage by the appro- 
priation of the usufruct amounts to a post- 
ponement of the right to redeem for 37 
yearss That is virtually a olog on the 
equity of redemption. Srinivasa Atyangar 
y. Radhakrishna Pillai (2) and .Sarbdawan 
Singh v. Bijat Singh (8). The stipulation 
that the rent is to be taken at Res. 20 a 
year shows that the arrangement was an une 
conscionable one and plaintiff was, therefore, 
entitled to be relieved against it. 


Mr. M. Patanjali Sastri (with him 
Mr. O. Rama Row), for the Respondents.— 
The suit is premature: Section 60 of the 
Transfer of Property Act oannot apply as 
there was no obligation on the mortgagor 
to pay in January 1912. The option to 
pay on that date is not a personal covenant. 
The right to redeem acsrued on that day 
and, when it was not exersised, if did not 
subsist afterwards. The mortgagor is 
bound by the original covenant which, it 
was expressly stated in the mortgage deed, 
was to continue in force on default by 
the mortgagor of the exercise of the option 
to pay in 1912. 


Covenants for redemption after long 
periods are commonly inserted in mortgage- 
deeds. They donot amount to a olog. In 
fact, there is a statutory recognition of 


the right in section 62 of tie Transfer of © 


Property Act. 
There was nothing unconscionable in the 


2 vg ` 
(1) 22 Ind. Cas. 907. i 
(2) 22 Ind. Cas. 54; 38 M. 667; 26 M. L. J. 47; 14 

M. L. T. 547; (1914) M. W. N. 81. 

(3) 24 Ind, Cas. 705; 386 A. 551; 12 A. L. J. 927, 
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stipulation for payment after 37 years. 
The covenant was express and the mortgagor 
was given the option to evade the restris- 
tion and to terminate the mortgage in 10 
years. This he has failed to exercise and 
- he has himself ta blame. for the consequ- 
ences. 
JUDGMENT. 

Parures, J.—Plaintiff-appellant sued to 
redeem an usufructuary mortgage executed 
in 1902 (Exhibit B). Under that document 
the property was put in possession of the 
mortgagees, and it was stipulated that the 
mortgage amount should be worked off by 
applying the nsufruat, Rs, 20 ‘a year, in 
discharge, firstly, of the principal, and, 
secondly, of the interest. A  saloulation 
shows that the mortgage amount would be 
discharged in about 37 years. 
other stipulation that if payment of what 
is then due be made on 12th January 1912 
the property should be handed over to the 
mortgagor, but if such payment were not 
made the mortgagees’ possession was to 
continue on the same terms as before. The 
payment was not made on 12th January 1912 
and this suit for redemption-was brought 
in 1916 and has been dismissed as premature. 

It is contended for appellant that the 
stipulation for payment in January., 1912 is 
a covenant for payment and that conse- 
quently the mortgagors are entitled to re- 
deem as the time fixed for payment has ` 
expired. A perusal of the document shows 
that there is no personal covenant to pay 
. and that the stipnlation as to payment in 
1912 is a provision inserted for the benefit 
of the mortgagors. They failed to avail 
themselves of the soncassion allowed and 
itis expressly stipulated that, in default, 
thé original covenant is to eontinue in 
force. On this ground the appellant’s oon- 
tention cannot be supported. 

It is next urged that the provision in 


the deed_ that the.mortgagees are to*remain~ covenant 


‘In possession until the mortgage money 13 
worked cff is a clog on the equity of re- 
. demption, and that effect cannot be given 
to such a provision. In support of this 
` proposition appellant’s Counsel relies on three 
oases, Sarbdawan Singh v. Bijai Singh (3), 
Srinivasa Aiyangar ¥. Radhakrishna Pilla; (2) 
ant Ohakkangal Govinda Menon v, Ohakkangal 
Ohathu Menon (1). The firat of these cases 
laid down that the conditions fettering the 


There is an- 


- 


equity of redemption in that particular case 
sould not be enforced, but the learned Judges 
observed that it is impossible to lay down a 
hard and fast role as to what should and what 
should not be regarded asan improper res- 
traint onthe right of redemption. In Srinivasa 
Atyangar v, Radhakrishna Pillai (2) a stipula- 
tion that the mortgage was to work itself 
cut as a sale for the principal amount, if 
the mortgage amount was not paid on the 
stipalated date,- was held to be unenforce- 
able and that the right of redemption re- 
mained. The same two Judges in Ohakkan- 
gal Govinda -Menon v. Ohakkangal Ohathu 


-Menon (1) held that a stipulation that the 


property should only be redeemed during 
certain months of each year was unenforce- 
able but in that oase also there was a per- 
sonal covenant to pay and the provisions of 
section 60 of the Transfer of Property Act 
(Act IV of 1882) applied. On the other 
hand, postponement of redemption for long 
periods has been allowed by the Courts e.g., 
25 years in Rambaran Singh v, Ramker 
Singh (4), 58 years in Ram Prasad v, Jagrup 
(5) and 59 years in Dulari v. Tal 
Bahadur Singh (6), Apart from the question 
of whether the onerous nature of the 
restriction is such as to justify a Court in 
refusing to enforce it, there is in this 
case a further point in respondents’ favour, 
d.e. that a covenant for the mortgage 
money to be worked out by the usufruct 
is one that is. nob unsommon in this 
sountry and the validity of anoh a soye- 
nant has been recognised in Tvrugnana 
Sambandha Pandara Sannadhi v. Nallatambi 
(7) and Gunnam Dorayya v. Vadapalli 
Ayyamacharyulu (8). In the latter oase, 
to which one of the Judges in Srinivasa 
Aiyangar v. Radhakrishna Pillai (2) was 
a party, it was expressly laid down that 
such a covenant is not illegal according 
to the Indian Law. In fact such a 
is expressly resognizsd in seg- 
tion 62, Transfer of Property Act (IV of 
1882). The contention that the provisions 


(4) 10 Ind. Cas, 243. 

(5) 16 Ind. Cas. 830; 10 A. L. J. 157. 

(6: 28 Ind, Cas. 129. 

(7) 16 M. 486; 2M, L.J. 272 5 ind. Dec. (N, 8.) 
1045. 

(8) 23nd. Cas. 797: 27 M, L. J. 4295; 16 M, L. T, 
226; (1914) M, W. N, 648. 
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of section 60 of that Aot must be read 


. apart from section 62 and that the right 


to redeem accrues when the money has 
become payable does not help the appel- 
lant, for it was held in Tirugnana Sambandha 
Pandara Sannadht v. Nallatambi (7) that 
in a mortgage like the present redemp- 
tion sould’ not be sought before the mort- 
gage was worked out, applying the general 
principle that the right to redeem and 


the right to foreclosure àre usually oo- 


extensive. It:was: held in Husaini Begam 
v. Collector of Oawnpore (9) that the prin- 
cipal money only, becomes payable when 
the payment becomes obligatory on the 
mortgagor. That this construction is right, 
so far .as the obligation refers-to a 
debt being payable, would appear from the 
fact that in a mortgage there may be 
no personal liability on the part of the 
borrower, although prima facie a loan in- 
yolves a personal liability [vide Ran 
Narayan Singh v.. Adhindra Nath Mukerji 
(10)] and if there is no personal covenant, 
there is no liability to pay and the money has 


not become paydble. The conditions of 


the suit contract are such that no per- 
sonal liability arises, ard, therefore, it 
cannot be said, as contended before us, 
that the money had become payable as 
goon as the contract was signed. In 
this particular , case the money cannot 
become payablé as there is no personal 
aovenant to pay; section 6% of the Trans- 
for of Property Act must be applied 
and the mortgagors are only entitled to 
recover possession when the money is paid 
according to the terms of the contract. 
1 may refer also to the decision of the 
Privy Council in Bakhtawar Begam v. 
Husaini Khanam (11), where it was held that 
the right to recover possession accrued 
when the mortgage debt was actually 
satisfied. I do not think this view of 
mine is opposed to Rose Ammal v, Raja. 


(9) 29 A. 411 at p, 47444, L, J, 875; A. W. N. 
(1907) 133. 

(10) 38 Ind, Cas. 932; 32 M. L. J. 39; 21 M. L. T. 
12;15 A. L, J. 107; (1917) M. W. N. 94; 25 O. L.J. 
121; 21 0. W. N. 383; 19 Bom. L. R. 194; 44 0. 388 


. 0.) 
E 99 Ind. Cas, 355; 36 A. 193; 26 M, L. J. 474; 
15 M. L T. 389; (1914) M. W, N. 411; 18 C. W. N, 
586; 16 Bom. L. R. 344 12 A. L. J. 473; 190. L. J: 
“SI 1 In W. 813; 41 i Ay 64 cP, 0.). 


rathnam (12), as in that case there 
was a personal covenant to pay. I would, 
therefore, hold that the plaintiff’s suit is 
premature. 

If it were necessary to deside whether 
the restriction om redemption is so onerous 
that effect should not bə given to it, 
I would express my opinion that it is 
not.’ The parties entered into the con: 
tract with open eyes and the mortgagors 
were given an opportunity of evading 
the restriction, bat failed to take 
advantage of it. I can see no reason why 
they should bs given a farther equitable 
relief. I would, therefore, dismiss this second 
appeal with costs of Ist respondent; . 

. KRISHNAN, J.—I agrees with my ‘learned 
brother that this second appeal fails. The 
language of the mortgage-deed is too plain 
to admit of any- reasonable doubt that the 
dominant intention of the parties was that 
the mortgage amount and interest ‘wera 
to be worked off by the usufrust of the 
property which was agreed to be taken 
at Rs. 20 a year, the’ property being 
retained in the mortgagees’ possession for 
the requisite number of years to enable 
that to be done. An option is no doubt 
giyen to the morfgagors to pay the 
amount due on the 12th January 1912, 
but the document provides that if the 
money is not so paid, the ‘discharge is 
to take place only as aforesaid,” that is, 
by the appropriation of the rent. The . 
mortgagors, having failed to- pay under 
that option, have lost their right to take 
advantage of if and their suit can succeed 
only if they have a right to redeem their 
mortgage by payment, in spite of the 
special stipulation ta let the mortgagees 
remain in, possession till the mortgage 
amount and interest are worked off by the 
usufruct. Admittedly the mortgage amount 
has not been so worked off yet. In faot 
a caloulation shows that it requires 174 
years to pay off the principal which has 
to ba first paid under the terms of the 
dogument, and another 18 or 19 years to 
pay off the accumulated interest. l 

The learned Advocate for the mortgagors’ 
assignee, who is the appellant before us, 
urged that, on the construction of the 
document itself, the mortgagors- were 


(13) 23 M 33; 8 Ind, Deo, (N. 8) 418, 
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entitled to re-pay the mortgage amount 
due at any time. after the 12th January. 
1912 as they pleased. I agree that this 
contention is untenable on the language 
of the document, He then argued that 
the covenant was a olog on the equity 
of redemption and should be treated 
as invalid and that if was no hinderance 
to the mortgagors’ claim to rddeem; It is 
impossible to. argue that an «express 
covenant between the parties that redemp- 
tion shall take place only at the end of 
ignored or set 
aside as a clog on the equity of redemption | 
if that covenant is otherwise valid, in the 
face of the rulings in Sri Raja ‘Setrucherla 
Ramabhadra Raju Bahadur v. Sri Raja 
Vatricherla Surianarayana Raju Bahadur 
(13), Tirugnana Sambandha Pandara San- 
nadhi v. Nallatambi (7), Rose Ammal v. 
Rajarathnam (12) and Gunnam Dorayya 
v. Vadapalli Ayyamacharyulu (8). Section 
2 of the Transfer of Property Act itself 
resognizes the validity of Such covenants. 

The learned Advocate, however, relied on 
rulings in Srinivasa 
Pillai (2) and- Sarbdawan 
Singh v. Bijat Singh (3) as authorities in 
favour of his argument. In the Madras 


' oase the covenant was one whose effect 
` was to put an end to the ‘mortgage 


it- 
self, the property being treated as sold; 
and clearly that covenant was an absolute 
clog on the equity of redemption. In the 
present case we have only a postponement 
of the right.to redeem for a period. In the 
Allahabad ease, ib. was no donbt ruled 
that a postponement of the right to re- 
deom may itself be a clog if it amounts 
to au unconscionable bargain. A covenant 
may be bad as a slog or it may be bad 
as an unconscionable bargain; the two are 
distinct and independent gronnds, and it’ 
seems to me that it will lead to confusion 
of thought to mix them up, Assuming 
that a covenant to postpone redemption 
may be'refused to bə enforced if it is 
an unconscionable bargain, it is of no 
use to the appellant, as here the question 
of the nature of the bargain was not- 
raised or discussed in the lower Courts 
and no. evidense seems to haye been given 


3) 2M, 814; 4 Ind. Jur, 500;.1 Ind. Deo. (w. s.) 
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“redeem, 


of it. The appellant relies on the facts that, 
the period fixed is about 37 years and 
that the rent is to be taken at Rs. 20a 
year for the whole period, as showing 
that the arrangement was an nnconscion- 
able one. -We do not know if the fixing 
of the rent was not more to the advantage 
of the mortgagors than that of the mort- 
gagees, as no evidence has been giyen on the 
point, = 

As for the length of the period I am 
not able to say that it is enough in the 
present case ito justify, by itself, an 
inference that the bargain was an uncon- 
scionable one. My learned brother hag 
referred to cases where periods ranging. 
from, 28 to 59 years have been allowed. 
Farthermore, the mortgagors hdd the 
option to terminate the period in 10 years 
and their failure to do so is their own 
fault. The covenant in this case cannot, 
therefore, be set aside‘on the ground of its 
being an unconscionable one. 

The last argument urged by the learned 
Advocate was that under section 60 of the 
if during the 
continuance of a mortgage the mortgage 
money- becomes payable even for a day, 
the mortgagor at once got a right to- 
which he could enforce at any 
time thereafter even though there was a 
covenant against it. He cited the case 
of QOhakkangal Govinda Menon v, Ohakkangal | 


"Qhathu Menon’ (1) as an authority for this 


proposition, which he contended was appli- 
cable to the present case as the mort- 
gage money was payable at any rate on 
12th January 1912, if not afterwards. This 
argument seems to me to be very curious. 
It is based on the words “at any time 
after the principal _money has become 
payable” in sestion 60 of the Act. The 
respondents’ Vakil has” tried to meet this 
argument by urging that the word “pay- 
able” in the section applies only when 
there is an obligation on the mortgagor 
to pay, which the mortgagee can enforce 
against him: although I think it is not 
necessary for me to decide the point as, 
in my view, the appellant’s argument fails 
on another ground as stated below, I wish 
to guard myself against being understood 
as adopting this view. It seems to me 
to be-opposed to the view expressed in 
Rose Ammal v. Rajarathanam (12), where 
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Mr. Justice Shephard held that money 
might become payable by the mortgagor 
even though payment sould not be enforced 
~by the. mortgagee. The reasons, given in 
that case seem to me to have consider 
able foree. Where a mortgagor stipulates 
with the mortgagee that, though he should 
-not be called upon for pay ment for a 
given time, be should have the option to 
“pay and redeem the mortgage "during that 
time, it appears to me to be difficult to 
‘apply the doctrine of the co-extensiveness 
of the right to redeem ,and right to 
foreclose to this case and to re 
fuse to him dhe very right to redeem 
that he has stipulated for, on the ground 
“that the mortgagee could .not sue him 
for money seems unreasonable; and a 
sonstruction of section 60 of the 
Transfer of Property Ast, which leada to 
that- result seems to _ be of doubtful 
gorrectness. If, in this 
example the mortgage money had been tønder- 
ed on the 12th January 19)2 and had been 
refused by the mortgagee, the mortgagor’s 
suit to compel acceptance and to redeem 
gould hardly have been rejected and yet 
the view put forward will necessitate that 
result. The word payable’ in section 60 
seems to refer to ”.the ortgt 
rather tban to his obligation and to 
imply no more than that the mertgagor 
should have a right to pay, the mortgagee 
“ being under 2 gorresponding obligation to 
receive; the existence of a right in the 
mortgagee to enforce payment does not 
appear to me to be really necessary to 
make the word applicable. I do not, 
however, wish to pursue the matter further 
or give a final opinion on if, for I consider 
that even assuming section 60 applies and 
not section 62, clause (a), and that money 
was payable on the 12th. January 1912, 
the appellant must still iail as no tender 
was made on that day and as the right 
to do so and redeem was not subsisting 
„after that date or when the suit was 
brought. I think that it is a necessary 
condition under section 60 that when pay- 
ment or tender is sought to be made 
the mortgagor must have the right to 
make it, as the” section speaks § of. the 
payment or tender of the mortgage 
money at a proper time.” For the time 
to be proper, the tender or payment must 


very case, for- 


mortgagor’s right . 
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be one validly and properly made; 
and for that, the person making if must 


shave at the time the legal right to make 


it. . 

I do. not consider the ruling in 
Ohankkangal Govinda Menon v, Ohakkangal 
Chathu Menon (1) to be against this view. 
That decision seems to have proceeded on 
the ground that after the due date in 
1899 the mortgage money was always 
payable, the ‘arrangement referred to 
therein apparently not affecting it or the 
right to sue but only ‘fixing a time for 
redemption and delivery of possession. 
It is, therefore, clearly distinguishable, I 
do not regard it as an authority for the 
proposition the appellant contends for. 

As the appellant’s argaments have all 
failed, his second appeal must be dismissed 
with costs of ist respondent, 

M,C. P. 

Appeal dismissed. 


PUNJAB CHIEF COURT. 
MisceLtangous First Civit AppsaL No, 1099 
or 1917, 


May- 7, 1918. ` | = 


T'resent:——-Mr. Justice Shah Din and 
Mr. Justice Chevis., 
JIWAN DAS— PLAINTIFE —APPELLANT 
VETSUS 
PIRAN DITTA AND OTHERS —DEFENDANTS— 


7 RESPONDENTS. 

Punjab Land Revenue Act (XVII of 1887), ss. 48, 
158 (1)—Jurisdiction of Civil -and Revenue Courts— 
Jagirdar, suit by, for declaration that he is entitled to 
receive land revenue in kind, maintainability of. 

The plaintiff, a jagirdar or assignee of the land 
revenue of a village, sued the proprietors and 
tenants of the village for a declaration that he was 
entitled torecover one-fourth share of every kind of 
produce of the lands in the village and Rs, 2 per 
annum per wellas malikana from the tenants and 
that the proprietors were only entitled toa, one-fifth 
share out of it and had no right tointerfere with 
the realisation by the plaintiff of the said share of 
the produce: ` 

Held, that the sunib as laid invelved the question 
whether in the village in dispute land revenue 
should be paid to the jagirdsr in cash or in kind, 
and that, thorefore, it was not cognisable by a Civil 
Court, the matter being one which under section 48 
of the Punjab Land Revenue Act only the Local 
Government could decide. [p. 385, col. 2.1 
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Miscellaneous first appeal from the order” 
of the Senior Subordinate Judge, Gujran- 
wala, dated the 16th February 1917.’ 

Mr. Mott Lal, for the Appellant. 

Mr. Abdur Rashid and Sheikh Gulab Din, 
for the Respondents. 

J UDGMENT. —~The sole question for de- 
cision in this first appeal is whether the 
plaintifi’s suit is cognizable by a Civil 
Court or not. The Subordinate Judge has 
answered this question in the negative, and 
bas dismissed the suit on the ground of 
“ want of jurisdiction. The plaintiff has BPEpOar 
ed to this Court, 

The substance of the plaint, whieh is very 
prolix, has been given in the judgment of the 
Subordinate Judge. The plaintiff, who is 
mahant of a dharamsala in Sheikhupura,claims. 
to be jagirder or assignee of land revenue of 
a neighbouring village called Qilla Sahib 
Singh, the jagir being oreated in Sikh 
times for the maintenanas of the above 
mentioned dharamsala. The jagir was grant- 
ed in perpetuity ‘ ‘to enjoy the revenue 
thereof for the time being” sonditional upon 
the good behaviour of the-makant. In this 
suit the plaintiff bas impleaded as defend- 
ants 29 proprietors of the village ‘and about 
47 tenante, and he alleges, inter alia, that he 
has always-been realising direot from the ter- 
ants one-fourth of the produce of the village 
lands out of which he has been giving 
one-fifth to the proprietors; and he has 
brought the present suit for a declaration 
that he as adnn malik and jagirdar of Qilla 
Sahib, Singh is entitled to recover one-fourth 
share of every kind of produce of the lands 
inthe village and Rs. 2 per anrum per 
well as malikaria from the tenants and 
that the proprietors are only entitled to 
_ one-fifth share out of ib and have no right 
to interfere with the. realization by the 
plaintiff of the said share of the produce. 

It is clear from the allegations in the 
plaint that there is no dispute between 
the plaintiff and such of the defendants as 
are proprietors in the village regarding 
the status of the plaintiff ; in other words,. 


no question arises in this case as to whether - 


the plaintiff is an adna malik or not. The 
. gist of his claim is for a declaration that- 
he as jagirdar or assignee of land revenue 
is entitled to receive the revenue in kind 
out of the landlords’ share, of the produce 
which has to be paid by the tenants to 


| ` \ 


INDIAN OASES, 


385 


the propristors but which, as a matter of 
fast, has always been paid to him Ly 
the cultivators in the shape of one-fourth 
of the produse. Ont of this he has been 
paying one-fifth share-to the proprietors 
and has been appropriating the rest in 
his sapacity of assignee: of land revenue, 
The suit as laid, . therefore, involves the 
question as to whether in tho village of 
Qilla Sahib. Singh land revenue! should be 
paid to the jagirdar incash or in kind; 
and under section 48 ofthe Land Revenue 
Act, this matter is one which only the 
Local Government can deéide, and under 


section 158 (1) of the Act no Civil Court 


Gan exercise jurisdiction in respect of it, 
The Snbordinate Judge was, therefore, 
right in holding that the suit as laid was 
not cognizable by a Civil Court. 

Bat it has been urged by the plaintif- 
appellant’s Pleader, on the strength -of 
Rahmun vy. Hasham (1), that since the suit 
is one for-a declaration under seation 45 
of the Punjab Land Revenue Act, it ia 
exclusively cognizable by a Civil Court. 
The: desision cited is a Single Beuch 
decision and is opposed to an earlier desision 
of Mr. Justice Rivaz in Bahadur Khan v. 
Sardar (2) and also toa Division Bench ruling 
of this Court ina case printed as a foot- 
note to 95 P. R, 1907 [Shakya v. Karm 
Khan (3)], In the last mentioned case the 
Jearned Judges of this Court approved of 
Bahadur Khan v. Sardar (2) and said: 
“it does not follow that becanse a Civil 
Court can entertain a declaratory suit in 
regard to title as entered in the Record - 
of Rights, it will, therefore, have jurisdis- 
tion in declaratory suits of a different 
nature, covering matters specifically refer- 
red to in ‘section :7 ofthe Tenancy Act.” 
We entirely approve of this ruling, and 
hold that although the suit is one for a 
declaration, in view of the nature of the 
relief. asked for by the plaintiff, it is 
excepted from the jurisdiction of the 
Civil Courts by reason of the provisions of 
the Land Revenue Ast above referred to. 

The appeal fails and is dismissed with costs, 

Appeal dismissed. 


(1)7 Ind. Cas. 717: 73 P. R. 1910; 103 P. W. R. 
1910; 144 P, L. RÈ. 1910. 

(2) 89 P. R. 1895. 

(3)95 P. R. 1907 (Foot-note); 120 P, L. R. 1908 
note; 142 P, W. R 1907. 
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OUDH JUDICIAL COMMISSIONER’S 
i COURT. 
Execution OF-DECRER Appeal No. 44 oF 
1917. 
April 23, 1915. 

.  Present:—Mr, Lindsay, J. O. 
PARMESHAR DIN—Appricant— 
APPELLANT 
versus 
DEBI PRASAD-—-—-DECGRER-HOLDER— 


RESPONDENT, 

Civil Procedure Code (Act V of 19C8), s. 11, O. XXI, 
or. 55, 58, 60,68—Res judicata— Finding not neces 
sary for decision of suit, whether rés judicata—Egecu- 
tion of decree—-Altlachment, withdrawal and revival of 
-Objection allowed—Declaration, suit for, by decree- 


` holder, decree in, effect of—Decree reversed in appeal, 


but restored in second appeal—Attachment, whether 
revived, 

Where it appears from the judgment of a Court 
that the real ground of decision is a particular 
finding which alone is sufficient for the disposal of 
the case, and that it has given other findings as well 
which are not necessary for the decision of the suit, 
the former finding is the only finding which ope- 
rates as res judicata, especially when it is found that 
the judgment has been appealed from and that the 
Appellate Court has taken into consideration that 
finding alone. [p. 388, col. 1.] 

Where an execution Court allowed an objection 
under Order XXI, rule 68, Civil Procedure Code, 
and referred the unsuccessful decree-holder toa 
regular suit, but did not pass any order under Order 
XXI, rule 60, of the Code raising thé attachment, 
and the decree- holder thereafter filed a declaratory 
„suit and obtained a decree in his favour: 

Held, that in view of the provisions of Order XXI, 
rule 63, Civil Procedure Code, the result of ihe 
decree passed i in the declaratory suit was to revive 
the attachmeut which had been previously carried 
out, even if it be assumed that the legal effect of 
allowing the objection had been to raise the attach- 
ment. [p. 388, cols. 1 & 2,] 

Where the decree ofa Court of first instance is 
reversed in first appeal but restored in second appeal, 
the result of the decision in second appeal is to 
revive theattachment which, under the provisions 
of Order, XXI, rule 55, Civil Procedure Code, is 
deemed to have been withdrawn in consequence of 
the decision in first appeal. [p. 888, col. 2.) . 


Appeal from the decree of ‘the District 


Judge, Gonda, dated the 16th-September 1917, 
upholding that of the Subordinate Judge, 
Bahraich, dated the 27th July 1917. 
Chaudhri Ram Bharose Lal holding 
brief of Babu Bisheshwar Nath Srivastava, 


for the Appellant, 
Mr, A. P. Sen, for the Respondent. 


‘ JUDGMENT.—The question for decision 
in. this appeal is whether or not an 
application for execution of a decree made 
by the decree-holder respondent- on the 
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30th of August 1916 is .maintainable and 
whether it is barred by tke rule of limitatior. 

The fasts of the sase must be set out 
at some little length. In the year 1904 
a mortgage of a share of lanna im a 
village called Dahua was executed by one 
Sheo Narain in favour of the present 
respondent Debi Prasad. Sheo Narain was 
the brother of the present appellant Par- 
meshar Din and died in the year 1910. 

` After the mortgage had been executed, 
a suit was brought by other members cf 
the family of Sheo Narain for cancella- , 
tion of the deed of mortgage on the. ground 
that the property mortgaged’ was joint 
family property which Sheo Narain-had no 
power to.encumber, This suit was decreed 
in February 1905. The decision was upheld 
in appeal. Subsequently Debi Prasad 
brought a suit against Sheo Narain for return 
of the mortgage money and obtained a 
simple money decree against him onthe 18th 
of January 1909 for a sum of, Rs. 1,680 odd. 
It is this decree which Debi Prasad i is now 
attempting to execute. 

Having got this money- -decree, Debi Prasad 
proceeded to attach a 2-annas share in 
Mauza Dahua for the purpose of obtaining 
satisfaction in the execution department; , 
and it is admitted that an attachment of 
this share was actually made at the end 
«of May 1909: An objection was thereupon 
made to the attachment by two persons, 
namely, the present appellant Parmeshar 
Din and his uncle Gaya Prasad. They 
alleged that the 2-annas share attached 
was no longer the property of the ‘judg- 
ment debtor. It was stated that a l-anna 
4.pie share had been relinquished by 
Sheo Narain in favour of Gaya Prasad. 
As regards the balance of an 8-pies share 
the case set up was that another brother of the 
~judgment-debtor, named Sitla Din, had 
made an oral bequest of this share in 
favour of Parmeshar Din. These objections 
were allowed on the 19th of June 1909 and 
by an order of the executing Court the 
decrea-holder was referred toa regular suit, 
No order was passed at the time raising the 
attachment which had already been carried 
out. 

_The deslaratory suit having been filed, 
a decree was passed in favour of Dabi Prasad 
in April 1910 declaring that “the 2-annas 
share which had been attached was} liable 
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to be taken in exeoution 
decree. The Court held that the deed of 
relinguishment set up by Gaya Prasad 
and the oral .bequest which was put for- 
ward by Parmeshar Dinwere not established. 
3 The opinion of the Court was that these 
-transactions were wholly fictitious and 
collusive transactions, and that the property 
had never in fast passed out of Sheo 
Narain’s hands. This decree was upheld 
in appeal by the learned District Judge 
of Gonda on the lst of June 1910 


and his jadgmént was allowed to -become 
final. 


Meantime the decree of January 1909 
which was passed in fayour of Debi Prasad 
against Sheo Narain was reversed in appeal 
by the Districé Judge of Gonda in the 
month of May 1910. Subsequently in an 
appeal made to this Court the decree 
of the first Court was restored by a jadg- 
ment dated the 24th of August 1911. 


Oa the 22nd-of August 1914 the decree-, 


‘holder having” got his money  dearee 
affirmed by ‘ the decision of this Court 
made an application for exeoution, a 
copy of which is Exhibit A-7. In this 
the whole of the facts were set out. The 
decres-holder informed the Court that his 
money-decres Had been affirmed. He also 
mentioned in his application that the 
declaratory suit regarding the. liability of 
the 2-annas share (which had been attached) 
to be taken in Peeaatan had been decided 
in his favour. .He requested the Court 
to issue a notice under Order XXI, rule 
22, to Musammat Ram Dei as being the 
widow and egal representative of Sheo 
Narain who bad died meantime, A further 
prayer was that aftér the notice had been 
issued an order for sale should be made 
with reference to the .provisions of Order 
XXI, rule 66. This application remained 
pending for a considerable time and was 
dismissed on the 6th of February 1915 for 
-waut of prosecution on the part of the decree- 
holder. A 


Another application was made on 
14th of June 1915, in which the deore»- 
holder . again asked for sale of the 2 aunas 
share. In this application it was mention- 
ed that the share was still under attach. 
ment, no order haying been passed declar- 
ing that the attachment had been raised, 
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It was prayed, however, that, if for any 
reason the Court were of opinion that the 
previous attachment was not still subsist- 
ing, an order for attachment might be 
made preliminary to the order for sale. 
On the 13th of June 1915 this application 
was consigned to records on a joint appli- 
sation of the parties. It was represented 
to the Court that the parties were 
about to enter into a campromise, 

Finally we come to the present appli- 
sation which, as I have already stated, is 
dated the 30th of August 1916. Musammat 
Ram Dei having died meanwhile, the present 
appellant Parmeshar Din has been implead- 
ed as hor legal representative on the allega- 
tion that the property which Sheo Narain 
held and which came to his widow for 
the period of Her life has passed by 
inheritance to Parmeshar Din. I may also 
‘mention here that the decree of this Court 
dated the 24th of August 1911 was amend- 
ed on the 19th of March 1915, it being 
declared that Dabi Prasad would only ba 
eutitled to take out execution against such 
of the assets of Sheo Narain as had come 
to the hands of his legal -representative 
Musammat Ram Dai, who was at that time 
alive. 

“Now that the present application for 
execution -has been made, it has been 
resisted on a variety of grounds by the 
present appellant. Both the Courts below 
have dismissed his objections and held 
that the execution of the decreas can pro- 
essed. The first plea taken by Parmeshar 
Din was that asa matter of fact he and 
Sheo Narain had continued to be members 
of a joint family until the time of the 
latter’s death; Upon this point both the 


‘Courts below have desided against the 


objector. They have held, aud there is, in 
my opinion, ample evidence to support the 
finding, that at the time of Shoo Narain’s 
death he was separate in estate from his 
brothers. It has been sought to be argued 
here that this finding of the Court below is 
wrong in law, tha ground taken being that 
in the declaratory suit which was decided 
finally by the order of the District Judge 
dated the Ist of June 1910 it was held that 
Sheo Narain and his brothers were af that 
time members of a joint Hindu family. 
There is indeed in the judgment of the 
first Court which dealt with that suit a 
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statement to this effect. Ib appears, how- 
` ever, from the judgment that the real ground 
- of decision was that the transfers which 
were pleaded in that suit both by Gaya 
Prasad and Permeshar Din were held to 
be fictitious and fraudulent. That finding 
was sufficient, for the disposal of the case; 
and. it seems to me that any statement or 
finding in the Subordinate Judge’s judgment 
to the effect that the family was joint was 
not necessary for the decision of the suit 
and-sonsequently cannot operate now as 
res sudicata. In this connection it is further 
to be cbserved that the judgment which 
must be looked to for this purpose, is not 
the judgment of the Subordinate Judge 
but the judgment of the District Judge, 
Which was delivered on the Ist of June 
1910. There the learned Judge same to a 
distinct finding that the ` transfers pleaded 


by Gaya Prasad and Parmeshar Din were. 


fictitions ; and if was upon this ground 
that it was held thatthe 2-annas share was 
liable to be taken in execution of Debi 
Prasad’s decree. This point, however, is 
really one of minor importance. The prin- 
cipal matter to be decided now is whether 
or not theattachment of this 2-annas share, 
which was made in the month of May 
1909, ceased atany time to subsist be- 
tween the date upon whish if was made 
and the 22nd of August 1914 when an 
application was made for execution, If it 
be found that the attachment was never 
removed, then if dces not matter whether 
Sheo Narain died asa member of the joint 
family or whether he was separate in estate 
at the time of his death. 

To come now to this prinsipal question, 
the first argament which has been addressed 
to me in this connection is that the at- 
tachment seased to remain in force when 
the objections of Gaya Prasad and Per- 
meshar Din to the execution were allowed 
on the 19th of June 1909. I have already 
stated that when these objections were ac- 
cepted no order was passed removing the 
attachment. The appellant, however, relies 
upon the provisions of Order XXI, rulg 60, 
and contends that the effect in law of 
allowing the objections was to release the 
property from attachment. This argument 
cannot, 1 think, be acsepted, for it appears 
to me from the provisions of Order AKI, 
role 63, that any order which could have 
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been passed under rule 60 for the release 
from attachment wonld have been subject 
to the result’ of the declaratory suit which 
was brought thereafter. In my opinion as 
Soon as the decree-holder Debi Prasad 
obtained a declaration in his favour that 
the property was liable to be taken in 
execution, the attachment which had been 
previously garried out was revived, If any 
authority is needed for this opinion it will 


bo found in the case reported as Ram Ohandra ~ 


Marwari v. Mudeshwar Singh (1). 

The next point argued is with reference 
to the provisions of Order XXI, rule 55. 
This role lays down that where the decree 


is set aside or reversed, the attachment - 


shall be deemed to be withdrawn. It also 
provides for a proclamation announcing the 


“withdrawal of the attachment being made 


on application made by the judgment- 
debtor. No such application appears” to 
have been made in the present case. I 
have already mentioned that the money- 
decree which Debi Prasad obtainéd on the 
18th of January 1909 was reversed gn the first 
appeal on the 18th of May 1910, and it 
may be argued on the language of rule 
55 that the result of this desree was that 
the attachment made in the year 1909 
must be deemed to have been withdrawn. 
The further fast remains, however, that the 
decree of the District Judge which pro- 


duced this effect was in its turn reversed - 


by a decree of this Court; and: it is, 
therefore, to be cdnsidered what was the 
result of the lower Appellate Court’s decree 
having been “reversed in second appeal. 
There is no direct provision of the law 
on this subject laying down that the result 
of such a reversal would be the revival 
of the attachment which, under the pro- 
visions -of the rule, is deemed to have 
been withdrawn. But upon principle it 
appears to me that there is no reason 
‘why such a result should not ensue when 
the decree of an Appellate Court is revers- 
Court, 
the provisions of section 144 of the Code 
of Civil Procedure, which 
the principle that the result of a varia- 
tion or reversal of a decree of the 
first Court is to. place the parties in the 
status ante guo, and the se3tion provides that 


an order for restitution can be made by 
(1) 33 C. 1158, = : 


I may refer here to ~ 


lays down , 
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the Court of first instance on an applica- 
tion made for that purpose by the party 
entitled. It could not, I think. be denied 


that if, after this Court by its decree dated 


`` the 24th of Angust 1911 had restored the 
' decree of the Court of first instance, the 
decree-holder had made an application to 
the first Court for restoration of the attach- 
ment, that application must necessarily have 
been allowed. There is not in terms any 
application to that effest made by Debi 
Prasad; but I have pointed ont that in his 
application for execution dated the 22nd 
of August 1914, the deoree-holder represented 
all the facts to the Court; and co far as 
I can see, the Court proceeded with that 
application on the footing that the attach- 
ment was still subsisting, I think that in 
the circumstances I am entitled to treat 
this application of the 22nd of August 1914 
as being tantamount to an applicatiow_ to 
the Court to hold that the attachment 
previously made was still 
hold, therefore, that the appellant is not 
- entitled to succeed upon the plea based 
upon the provisions of Order XXI, rule 55, 


The consequence is that if it be held that 


the attachment still subsisted on the 22nd 
of August 1914, it must be taken as having, 
been still subsisting when the present ap- 
plication of the 30th cf August 1916 was 
made; for in the interval there has been 
no order of a competent Court to declare 
that the attachment has been raised. The 
Courts below were of the same opinion 
and I agree with them in thinking that 
the appellant is not ‘entitled to succeed on 

| the ground that the present application 
for sale of the property is nol maintainable 
on the ground that no attachment was 
subsisting at the time the application was 
presented. ° 


It has been conceded that if the Court ` 


holds that the attachment continued to 
remain in force from May 1909 till the 
- date of the present application, then the 
appellani is not in a position to contand 
that, even if it were shown. that Sheo 
Narain died asa membar ofa joint family, 
the attachment wonld not take effect and 
- prevail over the passing of the property to 
the appellant by the role of survivorship, 
Lastly there is the question of limitation, 
The appellant seeks to defeat the presen 
- pplication by pleading that if has been 
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made more than three years after the date 
upon which the obstacle in the way of the 
decree-holder’s proceeding with execution 
was removed. For this purpose the learned 
Counsel for the appellant relies upon the 
judgment of the Distrist Judge dated the | 
Ist of June 1910, in which if was held 
that ..Debi Prasad was entitled to bring 
this 2-annas share to execntion for the 
purpose of satisfying his decree. Obviously 
this argument is not sustainable for, as 
has been pointed out, there was another 
obstacle in the way of the decree-holder, 
namely, that his simple money decree 
whish he obtained in January 1309 had 
been reversed in appeal in May 1910. It 
was not till the 24th of August 1911, 
when this Court delivered its judgment, 
that Debi Prasad’s right to this money 
decree was finally established; and so, 
although in June 1910 the right ‘of Debi 
Prasad io bring this property to sale in 
execution was declared, the declaration 
availed him nothing so long as the money 
decree which he had obtained and which 
he was sesking to exesute sontinned to be 
set aside by virtue of the appellate order 
of the 18th May 1916. It was only when 
this Court after reversing the lower Appel- 
late Court’s decree finally decided that Debi 
Prasad was entitled to this money that the 
last obstacle to the exeaution was removed 
from his path. If, as the learned Counsel 
for the appellant argues, limitation for an 
application in execution is to run from the 
date when the obstacle to execution of the 
decree is removed, then it is-clear that Debi 
Prasad had three years from the 24th of 
August 1911 to apply to the executing 
Court. It is admitted that he made his 
application on the 22nd of August 1914 
within three years from that date. 

I have now dealt with all the questions 
which are raised in the memorandum of 
second appeal. In my opinion the pleas 
which are raised on behalf of the appellant 
must fail and I decide them against him. 
Tho result is that the appeal fails and ig 
dismisséd with costs. 

Appeal dismissed, 
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l PUNJAB CHIEF COURT. l 
- Seconp Orv Appear No. 3C09 or 1917. 
April 6, 1915. 

Present :—Mr. Justice Shah Din, 

. UTTAM CHAND—Pu.atatire— 

APPRLLANT 
j LErSUS 
JANJI RAM AND OTHERS— DEFENDANTS — 


~ RESPONDENTS. 

Registration Act (XVI of 1908), ss. 17, 50— Tendee 
claiming under unregistered deed, position of—Vendee 
under subsequent registered deed, whether can eject 
prior vendee. l l 

The possession of a vendee who claims title under 
a sale-deed which for, want of registration is 
inadmissible in evidence, is that of a trespasser, 
and until such possession matires into ownership 
by prescription, such vendee is Hable to be ejected 
from the property by a subsequent vendee under a 
registered deed of sale. 


Second appeal from the decree of the 
District Judge, Jhang, at Sargodha, dated 
the 4th August 1917. 

Messrs, Oertel, Brij Lal and Devi Dayal, 
for the Appellant. 

Messrs. Morton and Anant Ram, for the 
Respondents, _ 

JUDGMENT. —The facts of this case 
are very fully given in the judgment of the 
learned District Judge and it is unnecessary 
for me to repeat them here. The District 
Judge was inclined to hold that the writ. 
ing, dated the 5th April 1910, contained 
in Janji Ram’s baht amounted to a written 
sontract of sale of the house in dispute 
for Rs, 250 and was, therefore, compulsorily 
registrable, and being unregistered was 
inadmissible in evidénce. But he did not 
feel called upon to deside this point finally, 
as he was of opinion that Janji Ram’s 
possession at the time of the sale on which 
the plaintiff relied had not been proved 
io be wrongful and that the plaintiff had 
failed to show that his title to the house, 
which was alleged to be derived from the 
original owner Katteh Sher, was better 


than that of Janji Ram. Upon that ground. 


alone, the District Judge has dismissed the 
plaintifi’s suit. = 

I am of opinion that the view taken 
by the District Judge is erroneous and his 
judgment and decree must be set aside. 
Janji Ram in his written statement clearly 
relied upon the sale of the house by 
,Fatteh Sher to him on the Sth.of April'1910 
for Bs. 250 aa the origin of his title to the 
same ; that title he is unable to substantiate 
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because the writing embodying the contract 
of sale on which he relied cannot be admitted 
in evidense, and no oral evidence can be 
given by'him to prove the alleged sale 
in his favour. But it does. not follow that 
because Janji Ram is now in possession 
of the house, his possession must be 
presumed to be that of an owner with a 
title superior to that of the plaintiff to 
whom the house was admittedly evld in 


December 1914 by Fatteh Sher, who is_ 


also admittedly the vendor of Janji Ram. 
As noted above, Janji Ram’s title originated 
in the alleged sale to him by Fatteh 
Sher in April 1910; the origin of his 
title being thus definitely - known, it 
cannot be presumed that because he, is 
now in possession of the -house it originated 
otherwise than in the said sale. As 
he is unable to prove his title besause 
of the non-registration of .the writing on 
which he relies as evidence of the sale in 
his favour, his possession is clearly that of a 
trespasser | Mangalasamy Devar v, Subbiah 
Pillay (1) ‘and Uttam. Singh v. Basanta 
(2)]; and singe his possession has lasted 
for a period of about’ four years only, 
it has not matured into ownership by 
prescription, and he cannot, therefore, resist 
the suit of the plaintiff who rightfully 
claims, as is admitted by the original 
owner Fattah Sher, under the latter. 
I accept the appeal and setting aside the 


judgment and the decree of the District . 
Judge restore thatof the Munsif with costs- 


throughout... 


Appeal accepted. 


~~ 


(1) 6 Ind. Cas. 604; JÉ M. 64; 20 M. L. J. 983. 
(1910) M. W. N. 263; 8 M. L. T. 91. : 

(2) 19 Ind. Cas, 236; 203 P. D, R. 1918; 165 P. W, 
R, 1913, 
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PRIV-¥ COUNCIL. 
APPEAL FROM THE QaLcurra Hien Court. 
July 26, 1918. a 
Present:— Lord Shaw, Sir John Edge, 
Mr, Ameer Ali and Sir Walter 
Phillimore, Bart, 

Mohant PARAMANANDA DAS 
GOSWAMI AND OTAERS—PLAINTILEFS— 
APPELLANTS 

CTETSUS ` 


KRIPASINDHU ROY AND OTHERS 


o 
— DEFENDANTS— RESPONDENTS. 

Orissa Land Law—Khirdah Estate—Sarbarakars— 
Sarbarakari jagirs, whether heritable and transferable, 

Sarbarakars of the Khurdah Estate in Orissa have 
no heritable or transferable right inthe office of 
sarbarakar or inthe jagirs held by them as sarbara- 
kars, They are liable to be dismissed for misconduct, 
and on such dismissal lose all right to occupy the 
sarharakari jagivs. On the termination of a 
settlement they are bound to. enter into a fresh 
engagement with Government (or with the grantee, 
when Government has made a grant), otherwise 
they lose their office, [p. 394, col. 2; p. 395, col, 1.] 

In 1861 Government granted certain Monzas in 
Khurdah revenue-free, but subject to the engage- 
ment of-the then sarbaraxay (defendant’s father) 
with themselves for the settlement period then 
current. Onthe completion of a fresh settlement 
in 1893 the defendant, who had succeeded his father 
as ‘sarbarakar, was called on by the grantee to 
execute the usual ekrarnama, but refused to do so. 
He set up a claim that he was a tenure-holder, and 
misappropriated the rents “which he collected. 
Plaintiffs thereupon dismissed him and brought a 
suit to recover the sarbarakari chakran lands in his 
possession: a 

Held, that defendant was not a tenure-holder, 
that his position under the grantee was the same 
as that of a sarbarakar under Government, that he 
had been rightly dismissed, and that plaintiffs 
were entitled to eject him from the sarbarakart 
jagirs. [p. 895, col. 1.] . 

Appeal from two desrees of the Calcutta 
High Court, dated the 4th Jure 1913, re- 
ported as 22 Ind. Cas. 359, modifging a 
decree of the Subordinate Judge, Outtack, 
dated the 22nd March 1909. 

EACTS — Plaintiffs-appellants sued on the 
allegationsthat they were proprietors of certain 
Monuzasin Orissa formerly part of the Khurdah 
Khas Mahals, which were granted them in 
1861 subject to the engagément with Govern- 
ment of the thén Sarbarakar: that defend- 
ant No.- J}, who had suaceeded ‘o his 
father as Sarbarakar since that date, was 
merely an cfiice-holder and was liable to 
dismissal for misaondust during the eur- 
rency of a settlement and had no right of 
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settlement was made, he refused to com- 
ply with their demand tò execute a Kabue 
liyat as Sarbarakar, that they dismissed 
him, but that he alaimed to be a tenure- 
holder and collected. rents from the tenants 
and misappropriated them. They prayed 
that he be ejected. T 

First defendant contended that he and his 
ancestors were tennre-holders not liable to 
dismiss#l or summary ejectment. 

The Subordinate Judge held that plaint- 
iffs were proprietors sof the villages in 
guit, that first defendant was nota tenure- 
holder and was liable fo dismissal and 
had been rightly dismissed. He decreed 
the suit. - On appeal the Caloutta High 
Court (Chitty and Tennon, JJ.) reversed 
this decision and dismissed the suit, hold- 
ing that first defendant was a tenure- 
holder. Hense this appeal. 

Messrs. De Gruyther, K. C., and Parikh, for 
the Appellants, —T here are conourrent findings 
that plaintiffs are owners of the villages in 
suit The onus lies ontdefendant No. 190 
prove he isa tenure-holder thereof. In the 
Record of Rights prepared daring the last 
settlement be is not shown as a tenure- 
holder. He admits he knew this, and aays 
he applied to be recorded as a tenure- 
holder buf never learnt the result. The 
presumption is that he is not a tenure- 
holder: Bengal Tenancy Ast, 1885 (Act 
VITI of 1885), sections 101, 102, 103, 103A, 
He is a Sarbarakar and his position is the 
same as that of a SarbaYakarin the Khas 
Mahal. He was liable to dismissal for 
misconduct and,was bound to execute a 
fresh’ Kabnuliyat on completion of the last 
settlement in 1893. He was not entitled 
ag of right to a renewal of his appcintment, 
nor was he entitled to collect rents from 
the tenants. The plaintiffs were justified 
in dismissing him. -(Referense was made 
to the “Selestions from the sorrespondence 
on the Sattlement of the Khurdah Estate 
in the District of Pari”, Volumes | 
and II.) 

Mr, H, N. Sen, for Raspondent No. 1.—Sar- 
barakari tenures in Cuttack are permanent, 
hereditary, and transferable: Saddanandu. 


. Maiti v. Nowrattan Maiti (1). 


He referrad to Hurter’s Orissa, Volume IT, 
pages 63 68, 222 228, 258, 231, 265: Toyn- 


renewal of his appointment af the end of- baos History of Orissa from 1893 to 1823, 
. a Settlement; that in 1699, when a new (1) 8 B.L, BR. 280; 16 W. R. 289, 


~ 


"was brought in the Court of the 


r 
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page 24 and Appendix pages 100 and 169: 
Baden Powell’s Land Revenue in British 
India, page 173: and the Orissa Tenancy Act, 
1913 (Act II of 1913), section 15 (1). 

“Mr, De Gruyther, K. O., replied. 


JUDGMENT. 


SIR Jonny Ecee.— This is an appeal against 
two decrees, dated the 4th June 1913, 
of the High Court at’ Calontta, whioh 
modified a decree, dated the 22nd March 
1969, of the Court of the Subordinate Judge 
of Cuttack. 

The suit in which this appeal has arisen 
Subordi- 
nate Judge of Cuttack by the appellants on 
the 5th October 1907. 

The plaintiffs, who are the appellants 
here, claim to be, with the defendants 
Lakimani Ama and Bhagabat Deb Thakur, 
proprietors of revenue- free lands in Orissa. 
Kripasindhu Roy, who will be in this judg- 
ment referred to as the first defendant, is 
the principal defendant. The plaintiffs 
claim a declaration that the lands in dis- 
pute in this suit are their free behali lands 
held and enjoyed by the plaintiffs and the 
defendants Lakimani Ama and Bhagabat 
Deb Thakur; a declaration that except the 
‘ghare of 11 gandas 3 karas 7 dantis 10 
biswas 9 gandas 1 kara of the Darpana- 
rayan Math purchased, by the first defend- 
‘ant, he bas no right to the share of 15 
ginas 8 gandas 1 dantis 5 biswas 10 
gandas 3 karas of the lands in dispute; a 
declaration that 57-892 acres of land men- 
tioned in schedule (Kha) of the plaint is the 
Sarbarakari Chakran Jagir land appertaining 
_to the properties in suit, and that the first 
defendant has no aghi of oscupancy in 
30:045 acres of land mentioned in schedule 
(Kha); a decree of ejestment against him 
from the disputed lands mentioned in 
schedules (Ka) and (Kha); mesne profite; 
an aecount of moneys received by him as 
Sarbarakar from 1806 to 1808 Fasli; and 
any other relief to which the plaintiffs 
might be found to be entitled 

It was alleged in the plaint that the first 
defendant held the lands from which it 
was sought to eject him by virtue of his 
office as a Sarbarakar in the service of 
the plaintiffs and their co sharers, who 
are Mathdharis, to whom or their prede- 
sessors the Government had granted in 
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1861 five Mouzahs of Garh_Atiri in Kbur-. 
“dah revenue free, in lien of an annual 
allowance of salt theretofore made by the 
Government to the Mathdharis. The five 
Mouvzahs were Bande, Koranga, Sardhapore, 
Atiri and Chutipalang. It was alleged by 
the plaintiffs that if was the duty of the 
first defendant as Sarbarakar to collect the 
rents due from occupiers of lands of the 
plaintiffs, to account for moneys received 
by him as the Mathdharis’ Sarbarakar and 
for disbursements, and that he was liable 
to dismissal from his offese for misconduct. 
It was also alleged by the olaintifis that 
the first defendant, in right of his office 
of Sarbarakar, was entitled to apply to his 
own use 20 per cent. of the rents received 
by him from the lands of the Mathdharis, 
and to hold certain revenue-free grantia of 
land known as Sarbarakari Jagirs. Some 
of the Sarbarakari Jagir Iands- which 
were held by the first defendant as a 
Sarbarakar of the Mathdharis were in 
Mouzah- Bande, which had been granted 
to the Mathdharis by the Government in 
1861, other Sarbarakari Jagir lands which 
were held by him as Sarbarakar of the — 
Mathdkaris were in Mouzah Panasabasta, 
which had not/been granted to the Math- 
dharis. It was alleged in the plaint that 
after the Settlement which was completed 
in 1899 the first defendant, having been 
called upon by the Mathdharis fo execute 
an Ekrarnama as Sarbarakar and directed 
by the Mathdharis to sollect as their Sar- 
barakar the newly assessed rents of their 
lands, and to pay the same to the Math- 
dharis, did not execute the sustomary 
Ekrarnama and assuming to be himself 
the proprietor of the Mathdhari lands 
collected rents from the tenants of those 
lands and misappropriated the same, and 
that in consequence of such misconduct 
the Mathdharis dismissed him from his 
office of Sarbarakar. It was also alleged 
in the plaint that the first defendant had 
dispossessed the plaintiffs 

By his written statement the first Salon 
ant denied all the materialaverments con- 
tained in the plaint;. he denied the title of the 
plaintiffs, and alleged that the plaintiffs’ claim 
was false and fraudulent, and that he was a. 
tenure-holder of the lands of the Movzahs 
from which the plaintiffs sought to eject him 


‘and held the Jagir lands in his own right, 
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and denied that be was liable to dismissal 
from his office of Sarbarakar. 

The Subordinate Judge of Cuttack found 
on the evidence that the first defendant 
was not a tenure-holder `of the Monzahs 
in suit; that he was a Sarbarakar liable 
to ‘be dismissed from his offise for mis- 
- conduct, and that -by his saets he had 
dispossessed the Mathdharis, and had 
been dismissed from his offie of Sarbarakar; 
that 30045 acres of the 57°892 acres 
mentioned. in schedule (Ga) of the plaint 
were Raiyati lands, and that 27°817 acres, 
~remainder, of the 57'892 acres™- were 
Sarbarakari Jagir lands which were liable 
. to resumption on the dismissal of the 
' first defendant. from his office of Sarbara- 
kar. The Subordinate Jnadge found that 
19°677 acres of the 27'847 acres were 
in Monzah * Panasabasta. He dismissed 
the claim for an account as time-barred; 
he reserved the ascertainment of mesne 
profits; and he found that the plaintiffs 
were entitled to a declaration of their 
reyenue-feo title to the Mouzahs in dispute. 


The Subordinate Judge gave the plaintiffs. 


a decree declaring their proprietary right 
to the share which they claimed in the 
Mouzahs in dispute; decreed that the 
plaintiffs and the defendants on whose 
behalf they claimed should be jointly put in 
Khas possession of those Mouzals, with 
the exception of 30045 acres, which 
he had found were Raiyati land, “if 
the defendant’ No. 1 (the first de- 
fendant) asa Sarbarakar, as. found in 
the judgment,. do not in two months 
execute a Kabuliyat in their favour, 
‘agreeing to~pay annually the sum total 
of the rents assessed on tenants as per 
khatians prepared during the last Settle- 
ment, deducting 20 psr cent. thergon, 
minus the rent payable in respest of the 
“Jagir land in his possession, for a term 
expiring with that of the present Settle- 
ment..... ,1£ the defendant No. 1 execute the 
Kabnliyat within the time allowed to him, 
the plaintiffs will not have Khas possession of 
the Mouzahs in suit.” 
From that decree the plaintiffs and the first 
- defendant respectively appealed to the High 
Court at Calentta, 
As stated in the judgment cof the High 
Court, the case of the plaintiffs as argued 
on the appeal was that i the first defendant, 
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his father’ and grandfather before him 
were mere officers or servants, first of 


-~ the Government, then of the Matbdharis, 


liable to dismissal for misconduat during the 
currency of a Settlement, and having no 
right to any renewal of their appointments at 
the slose thereof, 

“They, therefore, sued for the eject 
of defendant No. 1 (the first defendant) faas 
the 23 Mouzahs in suit and also from the 
Jagir lands recorded in villages Bande and 
Panasabasta,” 

As stated in that judgment the first de- 
fendant— on the other hand, contends that 
he and his ancestors were and are tenure- 
holders, not liable to dismissal or eum- 
mary ejectment, and that he held the 
Jagir lands in Bande and Panasabasta as 
Dalabehara, and not as Sarbarakar,” 

The learnéd Judges on the appeals con- 
sidered: historically the position of Sarbara- 
kars in Khurdah, from. the Insurrection 
in 1817 of Jagabandhu Mahapatra, the 
hereditary Bukshi or commander of the 


‘forces tó the Raja of Kburdah, down to 


the present time, and relied 

the information on which they 
the Selections from the correspondence 
on the Settlement of the Khurdah 
Estate, in the District of Puri” (Volume 
: Aa in 1879, Volume II published in 


`The Motzahs~ which were in 
granted revenue free to 
were in and prior to 1818 an 

until 1861 Khas Mahals in Siae 
possèssion of the Government, by whom 
the Sarbarakars were appointed. It jg 
not necsssary for their Lordships to 
refer to all the reports and papers contained 
in the “Selections” to which their attention 
has been drawn at the hearing of this 
appeal. They will refer to those of them only 


which they consider to be the most impor. 
tant. 


mainly for 
acted on 


1861 
the Mathdharis 


Mr, Forrester, who was th 
Collector in special charge Head 
in his report of the 17th October 1819 
on the then Settlement, stated that hë 
had in general admitted ag Sarbarakars 
the persons who had entered into engage- 
ments, at the preceding Settlements and 
had reverted to the rates fixed for the 
different classes of land in the different 
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villages by Gholam Kadir in 1806, that the 
Sarbarakars. were bound by their engage- 
ments to adhere to those rates, and 
not to charge more than 4 annas per 
man on new cultivation, and they had 
no proprietary right in their villages. 
(“Selestions,” Volume I, page 105.) Mr. 
Forrester also in his report referred to 
the general resumption of Jagir lands after 
the rebellion of Raja Mukunda: Deo and 
his followers. The Governor.Ganeral in 
Council confirmed Mr, Forrester’s Settle- 
ment, which was for a term of years. 


= Mr. Wilkinson, who had succeeded Mr. 
Worrester in charge of Khurdah, in a 
report of the 24th October 1835, on a Settle- 
-ment which he had made, stated that he had 
“taken from theold Sarbarakars engage- 
ments for the payment of the aggregate 
of the Raiyati rents, less 20 per cent, in 
lands and money, and that in this 20 
per cent. he had included ‘the assessed 
or estimated rents of the Jagirs reserved 
for Delabeharas and Dalais by Government 
order.” 


He added that the Delabeharas were 
removeable for misconduct and claimed no 
proprietary rights (“Selections,” Volume I, 
page 123). Onthe 22nd_August 1837, the 
Government confirmed that Settlement of Mr. 
Wilkinson, and stated its agreement with 
Mr. Halliday, then member of the Board of 
Revenue—~ that neither the engagements (of 
the Sarbarakars) with Government nor, of 
course, the lands by whish the service 
renaered is remunerated, should be matters 
of inheritance and liable to subdivision 
among heirs.” (‘‘Selections,” Volume 1, 
page 136.) f 


The orders of the Government were on the 
15th September 1837 forwarded by the 


_ Board of Revenue to the Commissioner with 


the following instructions: — 


“You will cause it to be distinctly notified 
to the Sarbarakars that at the expiration 
of the present Settlement Government will 
select its own engager, wherever they may 
choose to exercise the right so to do, and 
that the present incumbents will be held 
. liable to dismissal for default or bad 
behaviour satisfactorily proved before the 
local authorities. It is very desirable that 
in all future cases individuals only should 
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hand 


be asknowledged and allowed to troat as 
Seal (“Selestions,” Volume I, page 
1338. oo 

In his report to the Board of Revenue 
of the 5th October -1580 Mr. Metcalfe, 
then Commissioner of Orissa, stated in re- 
lation to Khurdah:— | 


“The Government revenue of Khurdah - 
has hitherto been collested by (1) Sar- | 


barakars prdper, (2) 
(3) by Reportdars. 
“The first enjoy Jagir lands, and enjoy 
rents of lands brought under cultivation 
during the period the Settlement runs, 
“The second are Sarbarakars of homestead 


by Pursethis, and 


lands, who, as arule, do-not enjoy Jagir. 


lands. 
% + x * 

“No one of the three clauses has any 
proprietary or hereditary rights.” (Seles. 
tions”, Volume II, page 258.) 

The reports and papers in the “‘Selec- 
tions” from the correspondence relating to 
the Settlements in Khurdah have satisfied 
their Lordships that Sarbarakars in Khurdah 
had under the Government no heritable or 
transferable right in . their office of Sar- 
barakar or in the Sarbarakari Jagirs; that 
they were liable to be dismissed for mis- 
conduct, and thaton dismissal they lost all 
right to occupy any Sarbarakeri Jagirs; 
and that on the termination of a Séttle- 
ment they were bound to enter intoa fresh 
engagement with the Government if they 
wished to be continued in the office of 
Sarbarakar. When the Government in 1861 
granted the Mouzah revenue free to the 
Mathdharis a Settlement had in 1857 been 
made, and the Sarbarakars, including the 
first defendant’s father, Brindaban, had 
entered into engagements by Kabuliyats 
with the Government for the period of 
the Settlement, and the grant to the 
Mathdharis was subject to those engage- 
ments of the Sarbarakars. That Settlement 
terminated in 1880. Brindaban died in 
1889. The statementsin the suits. in which 
Brindaban was concerned, which are re- 
ferred to in the jadgment of the High 
Court, do not alter the conclusions as to 
the position of Sarbarakars in Kbhurdah 
which are to be drawn from the reports 
and papers in the “Selections.” 

The High Coart came to the, conclusion 
that it was clear that from 1818 onwards 


k 
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Pu 


-that the first defendant was 


_ permanent, hereditary, 


< were: entitled to the decree in 
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the tendency of the Government and of — The plaintiffs have failed to prove any 


tbe majority of its officers was to regard 
-the Sarbarakars in Khurdah as mere office’ 
holders, and that in practice their position 


was hereditary.’ The High.Court heldthat~ His Majesty that this appeal 


the first defendant was a tenure-holder, 
and by its decree in the appeal in which 
the plaintiffs were the appellants dismissed 
their appeal. In the appeal in which the first 
defendant was.the appellant the High Court 
by its decree affirmed the decree of the Sub- 
ordinate Judge, in so far as it declared 
‘the plaintiffs’ title as proprietors of thé 
two and half Mouzahs in suit; deolared 
a tenure- 
holder; and in other raspscts set aside the 
decree of the Subordinate Judge and dis- 
missed the suit. : 


On the hearing of this appeal Counsel 
for the first defendant contended that the 
desision in 16721 of the High Court at 
Calcutta in Saddunando Maitiy Nowratiam 


` Matti (1) was an authority which showed 


that Sarbarakari tenures in Cuttack are 
permanent, hereditary, and transferable. 
Apparently that desision was not brought 
to the attantion of the Subordinate Judge or 
‘of the High Court in this case, possibly 
because it does not appear that the lands 
the ‘rent of which wasin that case sought 
to be enhanced were situate in Khburdah; 
possibly because it does not appear on 
what finding of the Court of first appeal 
or on what evidence, if there was any, 
as to the position of Sarbarakars in Cuttack 
the High Court same to the conclusion 
that Sarbarakari tenures in Cuttack were 
and transferable. 
That case before tke High Court was a 
second appeal, 


Their Lordships agree’ with the Sub- 
ordinate Judge that the first defendant was 
not a tenure-holder: that he was liable to 
be dismissed for misconduct from his offise 
of Sarbarakar; that he was. rightly dismiss- 
ed from that ofe; and that on his 
dismissal he ceased to be entitled to hold 
the Sarbarakari lands in Mouzah Bande; 
and that except as to the Sarbarakari 
lands in Mouzah Panaeabasta, the plaintiffs’ 
ejectment 
and for possession, and to the declaration 
of titla which the Subordinate Judge by 
his decree gaye to them. - 


1 


me 


costs, if any, 


title in them to the Jagir lands in Mowzah 
Panasabasta. 


Their Lordships will humbly advice 
should be. 
allowed; that the desree of the High 


Court ih the appeal in which the plaintiffs 
were the appellants should be set aside 
with costs; that the decree of the High 
Court in the appeal in which tho first 
defendant was the appellant, except in so 
far as it affirmed the declaration of the 
Subordinate Judge, of the title of the 
plaintiffs as proprietors of the 2% Mouzahs 
in snit, should be set aside with costs; 
and that the decree of the Subordinate 
Judge should be affirmed so far as it 
declared the proprietary title of the plaint- 
iffs to the 24 Mouzahs in suit; that it 
should be varied by desreeing the eject. 


ment of the first defendant from possession - 


of the Jagir lands in Mowzah Bande, but 
not from the Jagir lands in Mouzah 
Panasabasta, by decreeing mesne profits 
to be ascertained in the Court of the 
Subordinate Judge; and by striking out of 
that decree the clause giving to the first 
defendant an opportunity of executing a 
kabuliyat in favour of the plaintiffs: and 
by giving the plaintiffs the costs of the 
suit as. against the first defendant. The 
of ascertaining the amount 
of mesne 'profits should be in the disere- 
.tion of the Court of the Subordinate Judge, 
The first defendant must pay the _ costs of 
this appeal. 
Appeal allowed. 


Solicitor for the Appellants—Mr, E. 
Dalgado. 
. Solicitors for the 


G.& W. Webb. 


Respondents, ~ Mesars. 


PUNJAB CHIEF COURT. 
Civit Reviston No. 834 or 1917. 
April 10, 1918, 
Present: —Mr, Justice Shah Din, 
QHARTA RA M--PLAINTIEF-— 
PETITIONER 
versus 
oe MAL AND ANOTHER—~DEFSNDANTS— 


RESPONDENTS, 
Civil _ Procedure Code (Act V of 1908), Sch. IL, 


~ 


ti 
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` LACHHMAN PRASAD @ BALDEO PRASAD, 


paras. 2, 56—Arbitrator refusing to act—~Appointment 
` of new arbitrator—Procedwre—Arbitration Act (IX of 
1899), s. 8. 

The provisions of ‘paragraph 5 of the Second 
Schedule to the Civil Procedure Code relating to the 
appointment of an arbitrator by a party in the 
event of the arbitrator previously appointed refusing 
to ach must be read with the provisions embodied in 
paragraph 2 of the same Schedule, ao that both, parties 
mast concurin appointing an arbitrator in place of 
the one who has refused to act, and the appointment 
does not rest solely withthe party who has been 
served with a written notice by his opponent. 

Revision of the order of the Subordinate 
Judge, 2nd Class, Ferozepore, dated the 8th 
August 1917, 

The Hon’ble Pandit Sheo Narain and Mr, 
Kanshi Ram, for the Petitioner. 

The Hon’ble Mr. Muhammad “Shah 
and Dr. Gokal Ohand Narang, for the Re- 


spondents. 


JODGMENT.—Tho facts of this case are 
very fully given in the judgment of the 
learned Subordinate Judge, and the only 
question for decision in this revision is 
whether the interpretation placed by him 
on the concluding portion -of paragraph -5 
(1) and on paragraph 5 (2) of the Second 
Sshedule to the Civil Prossdure Code is 
sorrect or not. The Subordinate Judge 
has held that the provisions of paragraphs 

5 (1) and (2) relating to the appointment 
a an arbitrator by a party, in the avent 
of the arbitrator previously 
refusing to act, must- be read with the 
provisions embodied in paragraph 2 of 
the same Schedule and that reading the 
two paragraphs together, it is clear that the 
new arbitrator must be appointed by both 
the parties and not solely by the party who 
has been served with a written notice under 


the conoluding portion of paragraph 5 (1) by 


his opponent. 

After hearing Pandit Shao Narain and 
without calling on the respondants’ Counsel, 
I am olearly of opinion that the view 
taken by the Subordinate Judge is perfectly 
sound, as the construction oontended for 
by Pandit Sheo Narain would lead to 
absurd consequences. The intention of the 


Liegislature in enacting paragraphs 5 (D. 


and (2) of the Second Sshedule to 
the Civil, Procedure Code appears to 
me to have been the same as that 


underlying section 8 of the Indian Arbitra- 
tion Ast, IX of 1899. The~ conslading 
‘portion of the said section 8 (1) shows 
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‘appointing an arbitrator 


appointed. 
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that both the parties 
in place of the 
one who has refused to act and that the 
appointment does not rest solely with the 


“party who has been served with a written- 


notice by his opponent. 
I maintain the 
Court and dismiss 


desrae “of the lower 
‘this revision with 


costs, 


Revision dismissed, 
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OUDH JUDICIAL COMMISSIONER'S ` 
COURT. 
First Civiu Appear No. 37 oF 1916. a 
: June 27, 1918, : 
Present: — Pandit Kanbay Lal, J. G 
and Mr. Daniels, A. J. C. 
LACHHMAN PR ASA D— DEFENDANT — 
APPELLANT 
VETSUS 
BALDEO PRASAD—PLAINTIEF, 
JADUNATH SINGH AND ANOTSER— 


DEFENDANTS—=RESPONDENTS, 

Euecution of document, proof of—Deed filed for 
collateral purpose—Construction of document—Gift, 
deed of, interpretation of—Possession postponed till 
death of donor- -Interest of donee, nature of—-Transfer 
of Property Act (IV of 1882}, s.6 (a)—Transfer of 
vested interest, validity of. 

Where a dead is filed merely for a collateral 
purpose, it need not be proved with the same form- 
alities as when if is sought to enforce its provisions in 
a suit. [p. 897, col. 2.] 

Where a deed of gift provided, that the donee 
would not take possession of a portion of the gifted 
property until after the deaths of the donor and his 
wife, and the donee transferred this portion of the 
gifted property after the death ofthe donor but in the 


lifetime of his widow: 


Held, that the gift must, so far as it related to the 
said portion of the gifted property, be regarded as 
a Will, that the donee was given a vested interest in 
ihe same subject only to a “life-interest in favour of 


the donor’s widow, and that, therefore, its transfer by 


the dones was notforbidden ‘ander section 6 (a) of the 
Transfer of Property Act. [p. 397, col. 2; p. 398, 1.] 

Shiam Sundar v. Dilganjan Singh, 39 Ind. Cas. 640; 
20 O. C. 155; 4 O. L. J. 380, distinguished from. 


Appeal from the decree of the Subordinate 
Judge, Hardoi,-dated Ist February 1916. 

Babu Daya Kishan Seth, for the Appellant. 

The Hon’ble Pandit Gokaran Nath Misra, 
for Respondent No, 1. 


should songeur in 


Eai 


we 
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JUDGMENT.—This appeal arises out 
of a suit for sale on a mortgage and two 
deeds of further charge -executed by one 
Jadunath Singh in favour of the plaintiff- 
respondent Baldeo Prasad. The defendant- 
appellant Lachhman Prasad was impleaded 
as a subsequent transferee of the rights 


O of Jadunath Singh. He, however, claims 


priority in respect of a previous mortgage 
of 15th January 1897 in favour of one 
Chaudhri Fateh Ali, which he redeemed. 
The learned Subordinate Judge has disal- 
lowed his claim on the ground that 29 
bighas 16 biswas covered by this mortgage 
never passed into the possession of 
Chaudhri Fateh Ali under the prior deed, 
and the correctness of this finding is one 
of the two issues which have been contest- 
ed in appeal. 

The other and main issue is 
the~ plaintiff obtained any title in virtue 
of the deed of Sth Mareh 1900 in his 
favour. ‘It is common ground between the 
parties ‘that the plaintiff's mortgagor, 
Jadunath Singh, obtained the property in 
suit under a deed of gift from his 
maternal grandfather Subba Singh, compris- 
ing in all a share of 4 annas 8 pies. 
The 29 bighas 16 biswas which.are the 
subject of the plaintiff's mortgage form 
. part of 44 bighas 12 biswas 6 biswanszs 
of sif land out of the share of Subba 
Singh, of which the donee was not, to 
obtain possession until after the deaths of 
Subha Singh and his wife. The question 
at issue between the parties is, whether 
Jadunath Singh obtained under the deed 
of gift a vested interest in this property 
which was capable of transfer or merely 
an. expectancy of succession, a -transfer af 
which was forbidden under section 6 (a) 
of the Transfer of Property Act, 

The deed of gift has been admitted by 
the appellant Lachhman Prasad in the 
previous suit, the plaint in which is Exhibit 
20 on this record. The learned Sub. 
ordinate Judge based his finding on this 
admission and on the provisions of the 
deed as stated in the judgment in „that 
ease, Exhibit £3. The actual deed 
was ‘filed in another record and was not 
put in. As both parties are fighting as to 
the nature of the interest admittedly 
acquired under this deed, ue considered 
that if was impossible for us to" decide 


whether 


N had 
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the issue satisfactorily without seeing the 
actual deed, and we accordingly directed 
the respondent to get it back from the 
Court in which it was filed and file it 
with an affidavit in order to_enable us to 
pronounce judgment on the issue. The 
appellant who has been disposed through- 
out to stand on technical objestions has 
not admitted the deed. But there canbe 
no question that this is the deed in dispute 
and we accept the affidavit filed by the 
respondent read with the admission of 
Lachbman Prasad in the pravions gnit, 
&xhibit 20, as sufficient proof of it for 
the purposes of this case. It is well 
established that where a deed is not in 
suit but is merely filed for a collateral 
purpose, it need not be proved with the 
same formalities as when it is sought to 
enforee its. provisions in a suit. Although, 
however, the appellant objected to the 
production of the deed, he at the- same 
time contends that if properly construed 
it is in his favour. The- terms of the 
deed, so far as they affect this case, are 
as follo ws:— 

And inasmuch as out of this deed 
of gift 25 plots of sir land amounting to 44, 
bighas 12 biswas 6 biswansts are excepted 
after my death and that of my wife he 
(the donee} shall take possession of these 
plots also.” 

The mortgage in favour of the respond: 
ent was executed after the death of 
Subha Singh but in the lifetime of his 
widow, Musammat Munna Bibi. The sonten- 
tion of the appellant is that the effect of 
this clause was to confer on the latter a 
widow's estate under Hindu Law with the 
power to represent the estate and the 
limited power of alienation which such an 
estate confers, and that the donee acquired 
no interest in these plots until her death. 
We can find nothing in the deed to indizate 
any such intention. On the contrary the 
donee was to take the land on the same 
footing as the rest of the share, though 
his possession was to be postponed till 
the widow's death. Inasmuch as tbis part 
et the instroment was not to take effect 
ill after the testator’s death it’ must, in 
our opinion, be regarded as a Will so far 
as these plots of sir land are concerned, 
and under this testamentary disposition 
Jadunath Singh was given a vested interest 
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in the land subject only to a life-interest 
in favour of the widow. In this view of 
the deed section 6 (a) of the Transfer of 
Property ‘Act has no appheation. From 
the date of the testator’s death Jadunath 
Singh had a subsisting interest in the land 
which was capable of being transferred. 
The positions of the executant and his 
widow under the deed are not parallel. 
The executant was the owner of the land 
prior to the deed and retained the power 
of alienation unless he deprived himself 
of it under the terms of the deed. The 
widow’s rights om the other hand were 
derived solely from the deed and were 
limited by its terms. 

The case of Shiam Sundur y, Dilganjan 
Singh (1) relied on by the appellant is 
clearly distinguishdble. There the person 
in possession held on ordinary widow's 
estate and the transferor neither had nor 
professed to have anything more than a 
mere expectancy of succession, 

The appellani himself has understood 
the deed in the same sense and indeed 
has obtained possession of these very plots 
on the very ground which he now repudi- 
ates, namely, that Musammat Munna Bibi 
Had only a life interest. He purchased 
from Jadunath Singh on 19th January 
1901 a 2-annas 6 1/4-pies share in the 
gifted property but did not obtain actual 
possession of 24 bighas 4 biswas, the 
proportionate area of the reserved stř 
land, because Masammat Munna Bibi was 
at that time gliva and in possession 
of it. After her death, however, he sued 
Jadunath ‘Singh for possession and obtained 
a decree. It is needless to say that if the 
mortgage to the plaintiff was invalid in 
respect of this land, the sale-deed in fayour 
of~ the defendant was equally invalid and 
indesd one of the issues was whether this 
land passed under the sale-deed. 
plaint in the suit is Exhibit 20 on the 
record and the judgment is Exhibit 23. 

Undex these circumstances it is unneces- 
sary for the respondent to fall back on seétion 
43 of the Transfer of Property - Ast, 
though if it were necessary to do 80, we 
should be prepared to hold that Jadunath 
Singh did in good faith purport to transfer 
‘the full proprietary right. It is argued 


~ "i i r 
(1) 39 Ind, Cas. 540; 20 O. O. 155; 4 O. L. J, 380. 
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that the transferee could not in good faith 
have believed that Jadunath Singh was 
authorised to transfer the proprietary right, 
because he.could bave obtained a copy of 
the deed of gift which was registered. This 
argument gomes with .a very bad grace 
from the appellant, who himself read the 
jdeed as conveying such a right, and 
obtained a decree on the basis of ‘that 
interpretation. 

On the question of priority we think 
that the 24 bighas 4 biswas must be 
deemed to have been included in the 
mortgage in favour of Chaudhri Fateh 
Ali which the appellant redeemed and 
that he is, therefore, entitled to priority 
in respect of that .mortgage. But as 
Lachhman Prasad has purchased the whole 
of the property mortgaged with Chaudhri 
Fateh Ali, he is entitled to slaim priority 


only fo the extent of the mortgage 
money payable by that portion of 
the said propérty which was subse- 


quently re-mortgaged with the plaintiff, 
The Counsel for the parties agree that 
the 24 bzghas 4 biswas of the sir land in 
question may be deemed to be worth about 
one-third of the value of the entire share 
mortgaged. Lachhman Prasad will, therefore, 
-be declared entitled to claim priority in 
respect of one-third of Rs. 5,000. 


The appeal is, therefore, allowed only in l 


so far that the sale òf 24 bighas 4 biswas 
of the sir land in dispute out of 29 bighas 
16 biswas mortgaged will be subject to 
a prior right of Lachhman Prasad to the 
extent of one-third of Rs. 5,000 in respect 
of the mortgage made by Jadunath Singh 
in favour of Chaudhri Fateh Ali, dated 
the 15th January 1897, which he redeemed. 
The parties will in the sircumstances bear 
their own sosts of this appeal, 


¢ 


- 


“ 


Apps oal partly allowed. 
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PUNJAB CHIEF COURT, 
Seconp Civiu Appear No. 392 or 1917. 
April 12, 1918. 
Present:-—Mr, Jakku Chevis. 
HIRA SINGH AND oruers—Derenpants 
= Å PPELLANTS f 
versus: 
GHULAM OADIR—PrnAINTIFE, QADIR 
BAKHSH— DEFENDANT — RESPONDENTS. 


, Minor not properly represented in suit—Decree, 
validity of—Esvecution sale—Suit by minor to set aside 
sale-~Limitation applicable—Limitation Act (IX of 
1908), Sch. I, Arts, 12, 144. 

Where a minor defendant is not properly repre- 
‘sented in a suit, a decree passed against him ik A 


~ nullity, and the Court has no power to sell the minor’s 


~~ 


4 


from date of 


property’ in execution of the decree. Where such sale 
takes place, the minor can recdver the property from 
“the auction-purchaser even if heisja stranger, and 
the Article applicable to sucha, suit by the minor is 
Article 144 and not Article 12 of Schedule 1 of the 
Limitation Act. Lp. 400, cols. 1 & 2,3 


.. Second appeal from the dearee of she 
District Judge,-Gujranwala, dated the 12th 
December 1916. 


Mr, Ganpat Rat, for the Appellants. 
Mr, Niaz Ali, for the Respondents. 


parte’ deoree against Ghulam Kadir, and 
in-execution of that decree the house now 
in suit’ was put to, auction and knocked 
down for Rs. 505 to the father of de- 
fendants- Nos. 2 and 3 and defendant No 4, 
who got possession in April 1905. Ghulam 
Kadir was’ a minor and not properly re- 
. presented in the snuit. He has now attain. 
ed his majority and sues to recover posses- 
sion. 

The lower Courts have ‘held that the 
suit is within limitation and have decreed 
the claim, holding that as the minor was 


not properly represented the decree is null - 


and void, The auction-purchasers appeal. 


The lower Courts have considered Articles. 


91,295 and 96 of the Schedule to the Limita- 
tion Act, and setting them aside as inappli- 
cable have applied Article.144. If that 
‘Article applies the suit is within time, baving 
been brought within 12 years from the date 
of the auction. But the question of Article 
12 being applicable seems to have been 
.overlooked entirely. If Article 12. applies 
the period of limitation. is only one year 
confirmation, of sale, and 
_-plaintiff gets only one year from the 
date of his attaining his majority. 


” 
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JUDGMENT.—In 1903 Zulfiqgar Khan, 
father of defendant No. l, obtained an ez ` 


That 
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he was over 19 at date of institution of 
suit is not Penied, so the suit is time-' 
barred if Article 12 applies. 

On behalf of the auction-purchasers if is 
also urged that apart from limitation,a pur- 
chase by a person not a party to the sutt in 
execution of a decree cannot be upset, and 
here reliance is placed on Krishna (Narendra) 
Chandra Mandal v. Jogendra Narain Roy (1); 
In that judgment I find that the die- 
tinction between a purchaser who is a - 
party to the suit and a purchaser who 
is a stranger is clearly defined. So too 
in the Privy Counsil ruling in Zain- ul- Abdin 
Khan v. Muhammad Asghar Ali Khan (2), 
Bat all that the latter ruling lays down 
sale has taken place in 


execution of a decree which is in force 


‘at the time, it cannot Le upset in“ the 


case;of the purchaser being a stranger to 
the suit merely because the decree is 
afterwards reversed by an Appellate Court, 
Baut- the question here is whether there 
was any valid desree in force at the 
time of the sale. If there was, then the 
purchaser was not bound to enquire into 
the correctness of the order for execution, any 
more than into the correctness of the 
judgment on which the -execution pro- 


‘seeded: [See Rewa Mahton v. Rum Kishen 


Singh (3). } 
~ For the plaintiff respondent if is urged 
that when-the minor is not properly re- 
presented, a decree against-him is a nullity 
and the Court has no jurisdiction to sell 
and he can recover the property Sold even 
from a stranger. In Narsingh Narain v, 
Jahi Mistry (4), where a married woman 
was appointed as ‘the guardian of the 
minor contrary to the provisions of sec- ~ 
tion 457 of the old Civil Procedure Code, 
the learned Judgza (Mukerjee and Tennon, 
JJ.) held that the proceedings were a 
nullity so far as the minor was concerned, 
In Dinabandhu Nandi v. Mashudu Khatun 
(5), where the minors were not represented, 
the learned J udges (Mukerjes and Hola 


` 


(1) 27 Ind. Cas. 139; 20 ©. L.J. 469; 19 0. W. N. 


5 

a 10 À. 166; 15 T. A, 12;5 Bar. P. O. J. 126; 6 Ind, 
Dec. (N. 2.) 112 (P. CO). 

(3) 14 C. 18; 13 I. A. 106; 10 Ind. Jur. 428; 4 Sar. 
P. O J. 746; 7 Ind. Dec. (x. 8.) 18 (P. CO). 

(4) 13 Ind. Cas, 414; 15 C. L, J. 3. 

(5) 17 Ind. Cas. sie 100. L d. "318. 
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wood, JJ.) held that the decree as against 
them was absolutely null and void ” : 


Pu 


In“the face ,of these two rulings I 
find it hard to suppose that in Narendra 
Chandra Mandal v, Jogendra Narain (1), in 
which the jadgment was delivered by Muker- 
ieo, J., anything different was intended, In 
faot I note that on page 472 it is laid 
down: “The position consequently was 
that. the infants were not properly before 
the Court and are in no way bound by the 
decrees of the 15th December 1905. The 
sale held under these circumstances did not 
pass the right, title and interest of the 
infants. It is consequently indisputable 
that every one of the purchasers at the 
execution sale beld on 4th February 1907 
has failed to acquire the right, title and 
interest of the infants-defendants in the 
mortgaged properties. such purchasers may 
have imagined that the infants were bound 
by the decree and may have paid the 
purchase money on the assumption that 
they were acquiring the interest of all the 
mortgagors. Bat that clearly cannot affeot 
the position of the infants, who are bound 
neither by the decree nor by the sale 
_consequent thereon.” And, higher up on 
the same page: ‘It is plain that the two 
infants-defendants have not been ,affested 
inany way by the sale held onthe 4th 
February 1907, because there was at the 
time no valid and operative decree in force 
against them.” 


But joined with the infant defendants | 


was an adult defendant, and soit became 
necessary for the learned Judges to go 
on and distinguish between the sase of 
purchasers who were strangers to,the suit 
and purchases made by the decres'holders. 
I gather that the protegtion given to the 
stranger purchasers was limited to the 
adalt defendant’s share. 
thatthis jadgment does not help the appel 
lants in the present case. 


It seems to me that there was no valid 
deorée, and that the Court had no juris 
diction to sell, and that the appellant is 
not protected by the fact that he was not 
a party to the suit but a stranger, I 
do not consider Article 12 applicable to 
such a case. I think the plaintiff is en. 
titled to ignore the sale. I may here quote 
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Uttam Singh v. Barkat Ali (6), though the 
Article thera discussed is 41, and not 12. 
1 think Article 144is the Article applic. 
able, and I hold thatthe suit is within 
time. , 

As to the suggastion that the appellants 
should resover their purchase-monay, this 
is ® new suggestion, not raised in the 
lower Courts, I certainly do not think the 
plaintif can ba cəmpolled to re-imbarse him, 
and as to the decree-holder I note that he 
was not made a respondent in the -lower 
Appellate Court, _ = 

-The appeal is dismissed with costs, 


Appeal dismissed. 


(6) 19 Ind. Cas. 285: 807 P. W. R, 1912; 15 P.R. 
1913; 202 P. L. R. 1918. 
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OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Biesr Civin Appeat No. 37 or 1917. 
September 11, 1918. 
Present :—-Mr. Stuart, A. J. C., and Pandit 
Kanhaiya Lal, A. J. O. 
HAR BAHADUR LAL— DEFENDANT 
; No. 1— APPELLANT 
VEYSUS 


CHAND RAJ BAHADUR —PLAINTIFF, 
Musımmat CHANDRAJ KUNWAR— 


Derenpant Ño. 2—RESPONDENTS. 

Evidence, admissibility in—Horoscope, whether ad- 
missible—Hindu Law—Marriage—Kugasth, sub-castes 
of, whether can intermarry—Issue of two sxb-castes, 
assimilation of, to one sub-caste, effectrof. 

Where a full horoscope prepared from a short 
horoscopé was produced in evidence and the person 
who had prepared it was examined as a witness: 

Held, that so far as the date of birth and the 
parentage were concerned, the horoscope represent- 
ed what had been stated to the witness. who pre- 
pared it before the present dispute had arisen and 
could be used both as corroborative or rebutting 
evidence and for the purpose of refreshing memory. 
[p. 402, col. 1.) - 

Ordinarily a Kayasth belonging to one sub-division 
does not marry into another sub-division, but no such | 
restriction is cecognised by the Hindu Law. fp. 404, 
col. 2,] a 

Where a Kayasth whose parents belonged to 
different sub-castes is assimilated into one of those 
sub-castes, his marriage with a girl of such sub- 
caste is not open to objection, [p. 404, col, 2.] 
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~ Appeal from the decree of the Additional 
Subordinate Judge, Lucknow,. dated 17th 
February 1917. 

. Mr. Juhn Jackson and Chaudhri Ram 
Bharose Lal, for the Appellant.  . 

The Hon’ble Pandit Gokaran Nath Misra, 
for Respondent No. 1, 

Babus Rup Narain and Ram Ohandra, for 
Respondent No. 2. 

JUDGMENT.—This appeal’ arises ont 
of a suit for partition, brought by the 
plaintiff-respondent who claims to be the 
son of the defendact-appellant. He sued 
for the partition of a half share out of 
“what he described to be the ancestral pro- 
perty of the family, asserting that his mother, 
who was defendant No. 2, was entitled only 
to maintenance. The suit was resisted 
by the defendant appellant on various 
` grounds. He denied that the plaintiff 
“was his son or 
dispute. was his ancestral property. His 
version was that he was married to the 
sister of defendant No. 2, that instead of her 
defendant No. 2 was sent with him after 
the marriage by fraud, that the fraud 
was discovered when the defendant No. 2 
reached his house and that it was fur- 
ther found that she was pregnant. It 
was also stated that „the defendant- 
appellant and his mother Icdged her in a 
separate house and gave her maintenance 
to avoid a public scandal and that she 


_ gave birth to the present plaintiff 
‘five months after her’ arrival. It was 
moreover contended that the defendant- 
appellant was a Kayasth of the Mathur 


sub-division ~and ould not have been 
. lawfully married to defendant No. 2, who 
belonged by birth to a Srivastava family 
“and that the defendant-appellant was a 
. minor on the date of his marriage and 
on the date on which the plaintiff-re- 
spondent was born and was impotent and 


unable to beget a child. Defendant No. 2- 


supported the claim of the plaintiff. res- 
pondent, except to this extent that she 
claimed a one-third share in the disputed 
property. 

The learned Subordinate Judge. found 
that defendant No, 2 was lawfally married 
to the defendant-appellant andthat the plaint- 
iff respondent was their legitimate son. 
He accordingly decreed the claim for the 
partition of a onethird share in the 
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disputed property, which he found to be 
the ancestral or joint family property of 
the plaintiff-respondent and the defendant- 
appellant. 


The grounds of appeal traverse the 
entire ground taken in the Court below, 
but the only points to which the learned 


Connsel for the defendant appellant’ has 
addressed himself are (1) that defendart 
No. 2 was pregnant at the time of her 
marriage—her son, the plaintiff-respondent, 
having been born five months later; and (2) 
that there could not have been a lawful 
marriage between her and the defendant. 


- appellant according to law and custom. He 


does not contest the finding that the 
defendant-appellant was married to defend- 
ant No. 2 and concedes that he is unable 
to substantiate the plea of fraud set up 
in the Court below. 

There is no satisfactory evidence to 
show that defendant No. 2 was pregnant 
at the time of her marriage or that the 
plaintiff was born 5 months after it. The 
statement of defendant No, 1 on thie point 
is entirely unreliable. He says that he 
was married in the month of Asarh 195-4 
“Sambat, 2. e., between the lith June 1897 
and the 14th July 1897. But in the ape 
plication made by him to the Commis- 
sioner of the EFyzabad Division on the 
2nd June 1897 (Exhibit 19), wherein he 
asked that his estate might ba released 
from the Court of Wards on the ground 
that he was already 21 years old, he dis- 
tinctly admitted that he had been married 
prior to that date. This application was 
sent by post and both from the postal 
seal on the envelope showing that the 
application reached I"yzabad on the Sth 
June 1897 and the date borne by the 
application, there can be no room for doubt 
that defendant No.1 was married some 
time before the 2nd June 1897. Defend- 
ant No. 2 and the witnesses prodused by 
the plaintiff depose that the marriage of 
2 took 
place in Baisakh 1954 Sambat, which lasted 
from the 18th April 1897 to the 16th 
May 1897. Musammat- Mahadei (P. W, 
No. 2), the elder sister of defendant No. 2, 
for instance, states that the marriage of 


“defendant No.2 with defendant No. 1 took 


plase in the beginning of Baisakh, Musam- 
mat Ramdei] (P. W, No. 11), the sister of 
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the motber of the plaintiff, says the same. 
They are corroborated by Mata Prasad, 
- (P. W. No. 5), the brother of defendant 
No, 2, and Munnu (P, W, No. 7), who was 
one of the priests who officiated at the 
marriage ceremony. ‘The evidence produced 
by defendant No. 1 to the contrary ja 
unreliable. The defendant-appellant has 
also failed to-establish that the plaintiff 
was born in the month of Katik 1954 
Sambat or five months after the marriage 
snd that defendant No. 2 was pregnant 
at the time she was married. Musammat 


Gurdei (D. W. No.7) has been produced 


to supply direct evidence of the fact that - 


defendant No. 2 was pregnant at the time 
of her marriage; but she is a. rent-free 
tenant and ryct of the defendant-ap- 
pellant and one of her sons isin his 
service, and her statement cannot, there- 
fore, be trusted. The defendant-appellant 
alleges that when defendant No. 2 was 
discovered to be pregnant she was made 
to livè in ‘a separate house and given 
maintenance; but in his statement before 
Mr. Ajudhia Pershad, Depnty Magistrate, 
in a case under section 107 of. the Code 
of Criminal ‘Procedure, he admitted that 
defendant No.2 lived with him for 20 
or 22yeare. His allegation that the plaint- 
if was born ‘in Katik is not borne out by 
any reliable evidence. Defendant No. 2 
deposes that he was born in Phagun and 
her statement is corroborated by the 
horoscopes produced (Exhibits 17 and 18), 
Munnu (P. W, No.7) has given evidence 
Jin support of what he called the dshtkal 
.or short horoscope prepared by him when 
the plaintiff was born. Mahadeo Prasad 
(P. W. No. 13) deposes that he prepared 
a full horoscope of the plaintiff in Sanskrit 
and Urdu in 1903 and that the teva or 
ishtkal showing the time of birth was given 
to him by the defendant-appellant, who had 
sent for him to prepare his and his son’s 
horoscopes. The defendant-appellant has 
taken objection to the admission of these 
horoscopes in evidence, but so far as the 
date of birth and the parentage are gor. 
cerned these horoscopes represent what 
was stated to the witnesses who prepared 
“the horoscopes before the present dispute 
bad arisen, and they can be used both ag 
corroborative :ot rebutting evidence and for 
the purpose of refreshing the memory, 
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It has also been pointed out that the tim? 


of birth mentioned in the teva or ishika 
prepared by Munnu is 24 gharts after 
dawn, and that prepared by Mahadeo 
Prasad’ is 48 minutes after midday or 16 
gharts G palsfrom aunrise. This variation 
may be due to the nature of the informa- 
tion supplied hy the defendant-appellant 
at the time when the bigger horoscope was 
prepared and is rather a proof of its 
genuineness than of its having been con- 
costed during the progress of the anit. 
Defendant No. 2 tells us that the plaintiff 
was born about two hours after 
She deposes that her simant or seventh 
month of pregnancy ceremony was 
performed in Pus and that the plaintiff 
was born in Phagun. She is corroborated 
by ber sister, 
was examined by Commissioner, and by 
her brother Mata Prasad (P. W. No. -5). 
Behari Lal (P: W, No. 6), who attended 
the barha ceremony of the plaintiff which 
took place on the 12th day after his 
birth, and Musammat Maharaja (P. W. 
No, 8), and Musammat Ramdei (P. W. 
No. 11), who wera present in the house 
of the defendant-appellant at the time of 
the birth of the plaintiff, bear testimony 
to the birth -of. the plaintiff in Phagun, 11 
months after the marriage of defendant 
No. 2 with the defendant- appellant. 
Musanimat Maharaja is the niese of the mother 
of the defendant-appellant. Lalta Prasad 
(D. W. No. 5), who has been examined 
on behalf of the defendant-appellant, 
admits that Musammat “Maharaja used 
to live with Musammat -Raghuraj Kuar, 


‘the mother of the defendant-appellant, in 


Keolapur. Both Musammat Maharaja and 
Musammat Ramdei depose that the state- 
ment that defendant No. 2 was pregnant 
when she came to the house of the defend- 
ant-appellant after her marriage is untrue. 
The tonsure or mundan ceremony of the 
plaintif took place in the third year of 
his birth. It was attended by Mata 
Pershad, Bihari Lal, ‘Musammat Maharaja, 
Musaumit Ramdei and other relations. 
The estate of the defendant-appellant was 
then in charge of the Oourt of Wards. 


The acaount books of tha Court of Wards. 


show that on the 3rd Ostober 1901 the 
defendant-appellant took Rs. 200 from the 
Court of Wards, saying that hə required 


a» 


midday. 


Musammat Mahadei, who l 
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the same on account of the tonsure 
ceremony of his son (Exhibit 20). The 
defendant-appellant tries to explain this 
entry by stating that he required the 
money for the purchase of a horse and 
that he referred to the tonsure csremony 
of his son as a pretence for taking it. 
But the ascount-books show that another 
item of Rs. 50 was taken on the 27th 
May 1901 for the purchase of a ‘horse. The 
learned Subordinate Judge was thoroughly 
justified in the fuse of the above facts in 
discrediting the evidence adduced by the 


defendant-appellant. 


. It ig argued on behalf of the defendant- 


‘appellant that the marriage of defendant 
. No. 2 was celebrated in a more’ or less 


private manner, that even some of the 
néarest relations of the bride were not 
invited and that after her marriage she 
did not visit the house of her parents for 


S or 9 years and. was granted by her, 


husband a separate residence and an 
allowance for her maintenance. It is 
admitted that Raja Bahadur, the husband 
of Musammat Naraindel, a sister of defend- 
ant ‘No. 2, attended the marriage. There 
might have been good reasons, not asser. 
tainable at this distance of time, why the 
other relations were not able to join the 
marriage. Mata Prasad states that defend- 
ant No. 2 visited his house orf the 
osgasion of the marriage of Musammat 
Gaura, his younger sister, and thereafter 
on other ossasions too. There is nothing 
to show that the defendant-appellant 
lived separately from defendant No. 2 
till about 10 years prior to the suit, when 
possibly on account of some quarrel or 
other sause he made a separate provision 
for her maintenance, giving her later on 
an allowance of Rs. 10 per mensem in 
addition to the sir land assigned to her. 

Had defendant No. 2 been found pregnant 
a day after she was brought to the house 
of the defendant-appellant and a son born 
to her five months later, it is hardly 
likely that the defendant-appellant would 
have deseribed that boy “as his son when 
he obtained Rs. 200 from the Court of 
Wards for the expenses of his tonsure 
ceremony, “It is stil] more unlikely, when 
disputes arose between the plaintiff and 
the defendant-appellant ip consequence of 
the former having given evidenca for 


INDIAN OASES. 


‘his 


403 
‘ / 


Abdul Ghafur Khan in bis suit against 
the latter, that the defendant-appellant 
should have described tbe plaintiff as 
son in his deposition before the 
arbitrator to whom the said suit was 
referred for decision (Exhibit 14). 
The evidence of Nawab Ali, an old 
Pleader of Bara Banki, shows that the 
defendant-appellant had entrusted the plaint- 
iff to_his guardianship for 8 or 4 years 
in order that the plaintiff might stay at Bara 
Banki and receive his education there. The 
defendant-appellant used to supply the ex- 
panses of his education and maintenange, while 
he was studying in the High School at Bara 
Banki. Nawab Alistates that the defend- 
ant-appellant told him that the plaintiff 
was his son and used to-send the pay of 
the cook and the kakar who attended him 
and the expenses of his maintenance to 
Abdul Ghafur Khan, clerk. The suit filed 
by Abdul Ghafur Khan related to money 
which he claimed to have expended in 
excess of what be had received from the 
defendant-appellant and was decreed by 
the arbitrator to whom it was referred 
(Hixhibit 15). The defendant appellant did 


not then repudiate his - liability as the 
father of the plaintiff. In a suit filed by 
the defendant-appellant against Sumer 


Singh for damages for malicious proseontion 
it was expressly admitted by the defendant- 
appellant that the plaintiff was his son, born 
of lawful wedlock (Exhibit 16). These 
admissions, read with the other evidence 
adduced in the case, strengthen the presump- 
tion raised by section 112 of the 
Evidence Act (I of 1372) in favour of the 
legitimacy of the plaintiff, and the fact that 
defendant No. 2 was receiving & separate 
allowance from ten years prior to the suit 
is insufficient to rebut if. 

It was contended in the Oourt below on 
behalf of the defendast-appellant that he 
was born impotent and was inoapable of 
begetting issue. But as the learned Sub- 
ordinate Judge has pointed out, no evidence 
of any value has been prodused by him 
on that point andthe learned Counsel who 
appears for him has made no attempt to 
support that sontention here. There is 
also no satisfactory proof that it was 
impossible for the defendant-appellant to 
have access to defendant No. 2 at the 
time when the plaintiff could have been 
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begotten. Defendant No. 2 swears that 
after the birth of the plaintiff another 
daughter was born of her who died shortly 
afterwards and though that fact is denied by 
the defendant-appellant, it is hardly likely 
her statement on that point could 
be incorrect, From the time the plaintiff 
gave evidence for Abdul Ghafar Khan in 
support of his suit against the defendant- 
appellant the plaintiff and the defendant- 
appellant have been at loggerheads. The 
story told by the defendant-appellant is 
inconsistent with his previous sondudt dur- 
ing that litigation end prior to it and cannot 
be accepted. _ | 

The next point for consideration is 
whether the defendant-appellant could have 
been lawfully married to the mother of 
the plaintiff. The grandfather of the defend- 
ant-appellant was a person named Nanbat Rai, 
who was a Mathur Kayasth. On the death of 
his first wife he took into his keeping the 
widow of a Srivastava Kayasth and had a son, 
Bachcha Lal, born of her. He -possessed 
certain landed property and was anxious 
that his property should devolve on 
Bachchu Lal after his death. But he was 
conscious that the mother of Bachchu Lal 
stood in no better position than that of a 
concubine and that Bachchu Lal was his 
illegitimate sou. At the first Regular Settle- 
ment Naubat Rai tried to have it recorded 
in the wajib-ul-arz that where a person had no 
children by his lawfully married wife, the 
son born of a woman not lawfully married 
would get possession of the entire property 
left by his father, but the other co-sharers 
of the village objested. Eventually an 
order was .passed that the wishes of 
Nanbat Rai should be recorded so far hs 
his interest in the village was concerned. 
and this was actuallydone (Exhibit A-8). 
It is noticeable, however, that Bachchu 
Lal was then admitted by Naubat Rai to 
have been born of a woman who was not 
lawfully married and who was of a different 
family. There is also evidence to show that 
that woman was aSrivastava Kayasth by birth, 
that Bachchu Lal got married in a-Srivas- 
tava family and that his daughter was 
similarly married to Bzhari Lal (P. W. No. 
6), who was a Srivastava’ Kayasth. It is 
clear, therefore, that although Bachchu 
Lal was of illegitimate birth, he was treated 


member of their community ; and as pointed 
out in Daryat Singh v.+Narpat Singh (1) 
and Ram Kumari, In the matter of (2), 
the assimilation of such a person info a 
particular caste renders his marriage with a 
girl of such a caste open to no objection. The 
Kayasth community is divided into 12 sub- 
castes; but Bachchu Jil, the father of the. 
defendant-appellant, was not of pure descent. 
His mother was a Srivastava and his father 
was a Mathur. Ordinarily a Kayasth of 
one sub-division does not marry in another 
sub-division, but no such restriction is 
recognised by the Hindu Law, Assuming, 
however, that there is such a custom, the 
evidence about which is not very clear, 
it cannot apply to persons born of mixed 
descent. They are treated as belonging to 


the sub-division which accepts and assimi- 


lates them, and the marriage of the defend- 
ant-appellant with defendant No. 2 cannot, 
therefore, be treated as invalid. 

It is not disputed that Bachchnu Lal was 
lawfully married, and .if Bachchu Lal was 
lawfully married. to a Srivastava girl, 
though he was illegitimate, as the evidence 
shows he was so married, the marriage 
of the defendant-appellant with the mother of 
the plaintiff cannot be regarded as invalid. 

The appeal fails aud is dismissed with 
costs. 

Appeal dismissed, 


(1) 9 Ind. Cas, 71; 18 O. 0. 876. 
(2) 18 0. 264; 9 Ind. Dec. (N. s.) 176. 
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and accepted by Srivastava Kayasths as a 1888), ss, 297, 320, 301—Compulsory expropriation and 
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impropriation of owners of land adjoining streets— 
Owner, whether bound to pay for compulsory impropria- 
tion—"Street to be formed,” meaning of-—Vendor and 
) Purchaser—Unpaid purchase-money—Interest, when 
begins to run. 

The main object of the City of Bombay Improve- 
ment Act, 1898, by which the Bombay Improvement 
Trust was constituted, was to set up with sufficient 
powers a street-making anthority, and when its 
function as such was expired, to have the street 
which had been re-constructed or made by the Trust 
Sere ae handed back to the Corporation. [p. 412 
col. 3. 

Section 41 and section 45 of the Act are correlative 
They- both refer to that site which is used as a street 
and for the purposes thereof and to no other. The 
“street to be formed” which vests in the Trust under 
section 41 of the Act is identical with the formed 
street which re-vests in the Corporation under 
section 45. “p. 413, col. 1, | 

Where, therefore, the “regular line of a street’? was 
altered and the owner of adjacent land was required 
to set forward his building on part of the old street: 

Held, (1) that the strip of old street which was 
never formed into the new street had never vested in 
the Improvement Trust; that it remained the pro- 
porty of the Municipal Corporation; and that when 
such owner of adjacent land was ordered by the 
Commissioner to set forward his building upon ib, ib 
became his property in virtue of section 301 (3: of 


the City of Bombay Municipal Act; [p. 413, col. 2.] > 


(2) that as the Act made no provision for payment 
by such owner, no price was payable by him for 
the projection on which he was required or allowed 
to build [p. 418, col. 2.] 

In the case of a sale or acquisition of land, in the 
absence of a contract to the contrary, interest on the 
unpaid price runs from the date when the new owner 
enters into possession, [p. 414, cols. 1 & 2.] 


Consolidated appeals from two decrees 
of the Bombay High Court (Sir Basil 
Scott, C. J., and Batchelor, J.), dated “the 
16th April 1916, confirming those of the 
same Court in its original jurisdiction. 

FAOTS of the case will suffisiently appear 
from their Lordships’ judgment. The appel- 
lant, when he applied to re-build his premises, 
had been required to set back in one place and 
set forward in another: it was admitted he was 
entitled to compensation for the set-back, but 
as he refused to pay anything for the set- 
forward, the Bombay Improvement Trust 
withheld payment of the compensation for 
the set-back, the amount of which had 
been provisionally agreed. Appellant sued 
to recover this compensation. This suit 
is hereafter alluded .to as ‘the first 
suit? In “the second suit” the Trust 
sought to ejecé appellant from the sat- 
forward. land, on which he had built. 
They claimed that the said laud had vasted 
in them under section 41 of the Improyemant 
TrustjAct, 


Davar, J., desreed both suite. As to the 
second, referring to the set-forward land 
he held :— 

“This pidha of land by virtue of a 
notification under section 41 of the Improve- 
ment Trust Act and by reason of the 
provisions thereof became vested in the 
Improvement Trust in the year 1905, and 
from that day to this it has remained 
so vested in the Trust. It has never been 
handed back to the Municipality and has 
not been re-vested in that body. The 
plaintiffs, therefore, are the legal owners 
of this piece of land, They have never 
given the defendant or his mother any 
permission, leave or license to build on 
their land. The Municipality were under 
a misapprehension when they sanstioned 
and ordered the defendant to set forward 


his building on this land. The 
defendant’s Engineers made no enquiries 
into the title of this land, but they 


shared in the mistake of the Mumtoipality. 
The Improvement Trust are not bound 
by anything that *the Municipality has 
done in this matter and their rights in 
the land and in the ownership thereof 
are not in the slightest degree affected 
by any action onthe part! of the Municipal 
authorities, 

The next question to consider is, whether 
the plaintiffs are estopped from now re- 
claiming possession of this piece of land, 
Mr. Setalwad said that the plaintiffs had 
stood by and allowed the defendant to 
build without correcting his misimpression, 
and, therefore, they sould not now eject 
him from the land. It seems to me that 
no question whatever of estoppel against 
the plaintiffs arises in this suit, The 
Improvement Trust left the questions of 
set-forwards aud set-basks to be enforced 
by the Municipality, as building plans 
went to the Municipal Authorities and 
not to the Improvement Trust. The defend- 
ant never suggested, during the whole 
time that his building was underj con- 
struction, that he was not bound fo pay 
for the set forward land. He led the 
Municipal! Commissioner to believe that 
he was going to pay for the set forward 
land. Tbe Improvement Trust took it for 
granted- that the set forward was enforced 
by the Municipality in the ordinary way 
andon the usual terms. There was, there- 
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fore, no reason to stop the defendant from 
building or to correct any misimpressions. 
The Municipal Commissicner has gone so 
far.as to offer by an arrangement with 
the Improvement Trust to give the defend- 
ant a good title to this land if he paid 
for it. Far from there being any question 
of estoppel against the plaintiffs, it seems 
to me that if this had been a suit to 
enforce payment for the set-forward land, 
it would have been a difficult position for 
the defendant to maintainthat he was not 
estopped from denying his liability to pay 
for the same. The defendant asked to be 
permitted to build on the set-forward 
land; that permission was given to him 
and a formal order for set forward was 
made as desired by him. He took possession 
of that land, and built his house five 
storeys high thereon and during the whole 
time he kept up the pretence that he was 
going to pay for such land. Five years 
afterwards, for the first time he disputed 
his liability to pay. Throughout all this time 
he had been masquerading under false 
pretences. He oarried on long correspond- 
ence through his Solicitors, whish on his 
side is by no means distinguished by can- 
dour or straightforwardness, Correspond- 
ence such as was carried on, on the 
defendant’s behalf, does not help or advance 
his cause. 

The defendant's conduct throughout has 
been conspicuously unscrupulous and trans- 
parently dishonest, Though the defendant 
is a minor, he is very near the full age 
limit, and is’ apparently able to deside 
for himself. The well-meant efforts of 
Mr. Setalwad, which I ‘am glad to acknow- 
ledge here ‘with appreciation, failed to 
move him or his mother and next friend 
to reconsider their position and to adopt 
a reasonable aud- honest attitude. He 


persisted throughout in maintaining the. 


position which his Solicitors 
their letter of the 7th of 


took up in 
September 


1911. -Every effort to save money and 
obtain an unfair advantage has been 
made by the defendant throughout the 


trial of this case. After all these long 
years at the hearing for the first time he 
attempted to dispute the area of the set- 
forward land. He ealled an Engineer 
in support of this sontention. The less 
said about the evidence of that witness 


the better. Mr. Sanjana, who had actually 
measured the land in conjunction with the 
Munisipal Officer, Harkissanday, ` and had 
initialled the measurements in token of 
their correctness, was called by the de- 
fendant, but Mr. Setalwad deliberately re- 
frained from asking him any questions on 
this point. The' attempt was abandoned, 
because it was both hopeless and dishonest. 
This is the man who asks the Court to 
exercise its equitable jurisdiction in his 
favour and sompel the bare trustee, as he 
calls the Improvement Trust Board, to 
convey to him what the beneficiaries, as 
he calls the’ Munisipality, gave bim. In 
other words, having obtained other people’s 
land by false pretences, he asks the Court 
to help him to retain the same. He asks, 
in the alternative and in the event of all 
the devices on his part failing to be 
allowed, to retain the land on payment. I 


refuse to give him any such relief. The 
Municipal Commissioner has treated this 
man with conspicuous fairness. He has 


always offered to accept reasonable payment 
for the land and procure for him a good 
title. The defendant has deliberately 
chosen to fight the case to the last, with 
the knowledge that the Court regarded his 
conduct as dishonest and he had no 
answer to the charge except that he had 
been advised that the law allowed him 
to take up the position he had done. He 
has taken his chances and he must take 
the consequences. His last prayer that he 
may be granted compensation in the event 
of his being ejected, is prayer which 
in its effrontery is only equalled by the 
consistent dishonesty of the conduct through- 
out of Mr. Ratanlal Chunilal Panalal. In 
my opinion he is, not entitled to any 
consideration or help from the Court. Hs 
is found to be in possession of the 
plaintiffs’ land without their leave or 
lisense and without a title thereto. Under 
the sircumstances of the present ease, the 
plaintiffs have, in my opinion, acted quite 
properly in filing this suit and are justified 
in re-slaiming possession of their land.” 

With regard to the duit bronahe by 
appellant to resover compensation for the 
set back land, Davar, J., observed:— 

‘I have peoriounced: decree in favour of 
the plaintiff Ratanlal in-. the first suit,- 
The amount decreed in his favour will not 
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carry any interest. The moneys were 
always athis disposal. He could have taken 
those moneys at any time if he had chosen to 
act with common honesty. His refusal to 
pay for the set-forward land and his 
efforts to retain possession of that land 
without paying for it have nesessitated the 
whole of this litigation. Although I give 
him ‘a decree in the first suit, that decree 
will not carry interest on the amount decreed 
nor will it carry any costs. I have carefully 
considered the question of costs in the 
first suit. Having regard to the plaintiff's 
conduct throughout, I seriously considered 
whether I ought not to make him pay 
the defendant’s costs of the first snit even. 
though he obtains his decree. On a fuller 
consideration, however, I have eome to the 
conclusion that the proper order in the 
first case is to leave both parties tn bear 
their own costs. The defendant: Ratanlal 
in the second case will pay the plaintiffs’ 
costs of that suit. Sush sosts to include 


all costs ‘oscasioned by third party notice.. 


The defecdant must also pay the sosts of 
the defendant in the first suit (tke 
Munisipal Commissioner) occasioned by. 
third party notise in the second suit.” 

Davar, J.’s decision was upheld on appeal 
by the Appellate Benck of the Bombay 
High Court (Basil Scott, O. J., and Batchelor, 
J.). Honce the present appeals. 

Messrs, P. O. Lawrence, K, O., and E.B. 
Raikes, for the Appellants, submitted that 
there was no power to make appellant pay 
for the set-forward land. That land 
was compulsorily vested in him -and it 
would be strange that he should have 
to pay for it. The provisions as to com- 
pensation are to be found in the Bombay 
Municipal Ast, (Bombay Act LIL of 1888) 
sections 289 (1), (2) and (3), 297, 298 
(1) and (8), 300, and 301 (2) and (3), 
If the Corporation require us to set for- 
ward, it has to pay compensation for any 
damage thereby caused to us, but there 
is no provision for payment by the owner 
for land which he is compelled to occupy. 

We say the land was ours already: 
we werd entitled usque. ad medium filum 
at any rate, and direatly public rights 
ended the land vested in as absolutely, 
The notice whish the Municipality gave 
us, intimating under section 3146 of ths 
Bombay Municipdl Act their disapproyal 


of our plans for re-building, and giving 
us permission to re-build only if we set 
forward, operated under section 3)1 (3) to 
convey the land to us: or rather tha 
surfase right which is all the Corporation 
ever had, ` 

[Lorp Saaw, —No “terms and conditions” 
are set forth. If they wanted to make them 
they should have inserted them |, 

Whether or not the land 
Trust cannot maintain this suit. They have 
no title themselves: at all events no title 
which will support an astion for eject; 
ment. They slaim tc have got the land 
under section 41 of Bombay Act IV of 
1898. They say it did not ra-vestin the 
Corporation under section 45 (2), because 
on account of their own alteration of the line 
of the street the whole width of Lohar Chawl 
was not taken and the set-forward land was 
not included in the new strast, We say 
that they had no right under section 41 
to acquire public land unless they were 
going to make if into a street: but in any 
case they were only bare trustees. 

[Sre W. PHtLLIMORE,—1f they take too 
much land does not the surplus re-vest with 
the other? | 

The superficial 
vested. 

[orp Saaw.—Under the notifisation the 
land was acquired only for the purposes of 
the street scheme. | 

The Trust was merely a street-making 
authority, the land only vested in them 
in that eapasity. Before we began to build 
they altered the scheme and their interest 
in the surface, which was all they ever 
had, ceased. A vesting claim must be con- 
strued according to the purpose for which 
the vesting is to take place, and operates 
during the tims for whioh the land is 


is onrs, the 


interast anyhow ra- 


required for that purposa ` aud mo 
longer. 
Rolls y. St. George, Southwork Vestry (1) 


judgment of James, L, J.,at page 797. 

Land Tax Oommisstoners y. Oentral London 
Railway (2). 

Even if the Trust hada title, they own- 
not ejast us: for we were authorized to 


(O (1880) 14 Ch. D. 733; 49 L J. Ch. 691; 43 L. T, 
14); 23 W. R. 867; 46.7 P. 630 

(2) (1913) A. U. B3has p. 879,33 L. J Oh 274, 
103 L. T. 690, 77 J. P. 283 11 L. G. R. 693,578. 5 
403; 29 T. L, B. 395. : 


wa 
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_ 801 (3): this was never done. 
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re build by the Municipal Cominissioner. 
Thetwo bodies—the Trust and the Corpora- 
fion—worked hand in glove: they combined 
to make us build under penalties. The 
Trust had-no power to make us build up 
to the new line. The machinery was sup- 
plied by the Municipal Commissioner. We 
were authorised .to build by him, and whe- 
ther heanthorised us on his own behalf 
or as agent of the Trust is immaterial. 
It may be that an irregular procedure was 


: : adopted in giving us*the order to re build: 


but neither the Trust nor the Corporation 
can be heard to say that: they are estopped. 
It is not true that the Corporation assent- 
ed to. the building under a mistake as 
to the ownership of the land: but even if they 
did it is immaterial. 

The land on which we set forward was 
our own land, sabjest only to a vesting of 
the surface for street purposes in the 
Corporation: it cannot, therefore, be infer- 
red that there was a right in the Cor. 
poration or inthe Trust to claim payment. 
If if be looked upon as a case of one 


"cv requiring their permission to build on this 
..land, they conld-have made the payment a 


condition of such permission under section 
It would be 
strange law if there were compulsory vesting 
plus an obligation to pay. 

In the first suit we want interest, which 
we have been refused merely because we 


declined to pay what was not due for 
something else. We were entitled to in- 
terest as part of the compensation. It 


is not competent to respondents to object 
that only. the Small Cause Court could deal 
with the question of compensation. They did 
not appealand the suit is now res judi. 
cata. 


[Sir W. PaILLIMORE, —Ib is not really a 


question of jurisdiction, but whether in 
the ciroumstances there was a right of 
action. | 

The Hon’ble Mr. F. Russell, .K. O. 


and Mr. Sheldon, for the Respondents.— This 
is the first time it has been suggested 
that the Corporation were aware, when 
they authorised the outiding on the set- 
forward land, that such land was vested in 
the Trust. It is also the first time it 
has been suggested that the strip of get. 


forward land belonged to appellant, 


As to the first suit we do not take any 
point as, to jurisdiction, but we contend 
he is not entitled to interest. Interest 
gan only be recovered in one of three ways: 
1. By the law merchant; 2. by Statute; 3. 
as damages. Section 3801 of Bombay Act 
111 of 1888 gives no right to dama- 
ges. / 

[Sis W. Paruttmore.—Does not ` ‘sompensa- 
tion” imply either payment down, or payment ~ 
later with interest? | 

All they are entitled to is compensation: 
for the value of the land:. the Statute 
does not say, “and damages for delay in 
paying.” Snub-sestion (4) of section 301 
gives the owner power to go to the Small 
Cause Court to get the compensation assessed. 
When the transastion is in the nature of 
a sale and purchase, arbitrators may have 
power to award interest, but if there has 
been a long delay between the date when 
the money was payable and the proceedings, 
interest will not be awarded unless that | 
«delay is due to the fanlt of the persons 
sought to be charged: Oaledonzan Ry. v. 
Carmichael (8), l 

There was no sum ascertained until the 
judgment of the trial Judge: no debt, till 


ihe sum was awarded or an offer assented 


to. It was their own fault they did not 
get their money long ago. 

[ Mr. P. O. Lawrence.—-The House of Lords 
has settled that interest is only payable from 
the date when possession is taken. (Vide also 


section 34 of the Civil Procedure Code, 
1968.)] 

As to the sesond suit, there was no 
compulsory impropriation. Section 300 of 


Act III of 1888 gives no power to anyone 
to make pesple build. It only applies when 
the initial request comes from the owner. 
The Municipal Commissioners cannot force 
a man to carry his building” up to the 
“regular line of the street” unless he is 
re-building. Appellant was permitted, not 
required, to build upon -the set-forward 
land. In substance what . was done was 
dons at bis request and for his benefit. If 
he had said: “I want to build upon the 
street and I wont pay for it,” the Cor- 
poration could have imposed u payment as 
a condition to their consent. We say the 


(3) (1870) 2 H, L. (Se.) 56. 
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purchase-money is a term- or sondition of 
the conveyance under section 301 (3). 

As to title, the strip of land became 
vested in the Improvement Trust under 
section +1 of Act IV of 1908 as part of 
their property, being land which under 
section 31 they thought was required for 
the scheme. Under section 45 (2) the 
land constituting Princess Street re-vested 
in the Corporation, leaving this strip 
vested in the Trust, which is a permanent 
body with power to hold lands. Nothing 
has ever taken away this strip from the Trust, 

[Lorp Saaw.—The policy of the Statute 
is to transfer to the Trust the soil of 
the street, and when the street is made 
to re-vest it inthe Munisipality. It would 
be inconvenient to have these little strips 
all over Bombay belonging neither to the 
inhabitants nor to the Munisipality. | 


There is no clashing of jurisdictions, 
The duty of the Municipality is to main- 
tain the street. The whole thing is worked 
out in section 63, where powers to hold 
land are given not to the Corporation, but 
to the Board, vide also section 64, 

[Me. Ameng ALI, — It is suggested that-the 
Trust only holds land for a specific pur- 
pose. The Statute says, “for the purposes 
of the Act, |” 

Those purposes are numerous. The strip 
vested in the Trust under the Act, and 
the Act does not say it vested only fora 
particular purpose. 

[Loro Suaw.—But section 41 is limited. 
‘This strip has never been included in a 
street, | 

When the notification was issued the strip 
was part of a street “to be formed.” The 
words ‘the part required” do not mean de 
facto required : when the street is formed the 
Corporation -gets the formed straet and 
nothing else: the eee remains vested in the 
Trust. 

(Sin W. re ae suggest that 
sections 41 and 45 stand together. It is 
not contemplated there shall be any extra 
strip: you are to have only the land actually 
required for the street. I don’t see how 
` the Trust can be heard to say that this 
is land which they have taken under section 
41, but which does not go to the Corpora- 
tion under section 45. | 

It was land which the Trust thought they 
would want—zzde sestion 31, 


(Sie W. ParLmoge.—That does not 
affect section 41. A short method is pro- 
vided of acquiring, by a mere notice, 
sertain lands, but you get that land only 
if it is really wanted. | 


The method is confined to land which 
you require as part of the streef: if you 
don’t require it as that, you may get 
possession but you don’t get property. | 


Section 31 provides the scheme. “Inolud- 
ed”? in section 41 means ineluded in the 
scheme included in the site of a street 
to be formed at the date of the notice, 
Everything turns on the bona fide inelusion 
of the site in the original ssheme. Section 
4: deals with a street to be formed: section 
45 with a street actually formed: they are not 


- correlative. 


There is no general rule that a vesting 
clause vests property only sub modo: itis a 
question of the constru ction of the particular 
Act. In Rolls v. St. George South work 
Vestry (1), the words construed were “streets, 
being highways.” Here the Act vests the 
land in the Corporation absolutely. Seation 
289 may leave the matter doubtful, but sec- 
tion 299 is clear. 

[Mr. P. O. Lawrence, referred to Municipal 
ae of Bombay v. G.I. P. Railway Oo. 

4). 

That case was decided on totally dif- 
ferent grounds. What Lord Haldane said 
on the point as to vesting is ambiguous 
and anyhow was only obiter dictum. 

Mr. Sheldon, followed: The City of Bombay 
Improvement Board was constituted in 1898 
for purposes set out in the preamble of Aet 
IV of 1898. They are asconntable as a 
publie body for this strip of land: if they 
let it goto the Municipal Corporation they 
would be surcharged by the Auditor-General, 

Mr. P. O. Lowrence replied, p 

JUDGMENT. 

ORD SwHaw.—These are consolidated 
Ta from two decrees of the High 
Court of Judicature at Bombay, dated the 
16th April 1916, confirming decrees which 
are dated the 15th Ostober 1914 in two 
suits which were instituted in its original 
jurisdiction. 

The object of the suit by the respond- 


ents, the Trustees for the Improvement 

(4) 38 Ind Cas 923; 43 I. A. 310; 21 M. L. T 1; 19 
Bom. L. R. 45; 15 A. L. J. 63; (1917) M. W. N. 83; 21 
C. W.N, 4.47; 25 Q. Las d: 209; 41 B. 291 (P, C.), 
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of the City of Bombay, against the appel- 
lant, is for a deslaration of the plaintiffs? 
property in a certain piece of land, and 
for the ejectment therefrom of the defend- 
ant, the present appellant, and for 
delivery forthwith by him of possession 
thereof. The land has pean built over. 
The isaue raised is serious, affecting 
ag if may do many other frontage sites in 
Bombay. 

The position of the block of property 
(of which the piece just mentioned forms 
a part) is as follows. lt is a corner site 
haying one frontage to the 
badevi Road, the other frontage to the 
north—to Princess Street, in the City of 
Bombay. Princess Street is made. on the 
site of what was formerly Lobar Chawl 
Street. The piece of land from which 
the appellant is sought “to be ejected faces 
Princess Street. The primary question for 
the consideration of the‘Board is,—who owns 
that-piece of land? 

The plaintiff, Ratanlal Choonilal Panalal, 
is the proprietor of the corner block of ground. 
In the year 1906 his mother and natural 
guardian, he being then an infant of 9 
years of age, wished to develop the pro- 
perty by erecting certain new buildings 
thereon. Steps were accordingly taken to 
give the notices required in the cirsum- 
stances to the Corporation. No question 
arises as to the regularity of these 


proceedings. Building lines had been drawn 
up for the streets of Bombay by the 
Munisipal Authorities under statutory 


powers, and in the sourse of disposing of 
the application to put down the new 
buildings on the corner block in question 
orders or requirements were issued that these 
lines should be conformed to. . 

With regard to the east frontage, namely, 
that to Kalbadevi Road, the order required 
that the iine of new buildings to be 
erected should be set back. This was done. 
This involyed the sacrifice to the owner 
of 28°41 square yards of site. It is 
admitted by the respondents that the Corpora- 
tion must pay for this ground under the 
Bombay Aot No. III of 1888. 

With regard to the frontage to Princess 
Street formerly Lohar Chawl Street, it 
was required of the plaintiff not that he 
shonld set back his building line, but that 
that line should be carried forward, This 


east-——~Kal.- ` 


also was done and the buildings were 
erected, according, in all respects, to the 
requirements made and to plana which 
were submitted to and sanstioned by both the 
authorities, namely, the Corporation and the 
Improvement Trust, Details of these points 
need not ba given: the real facts are admitted: 


The attitude of the Corporation appears 
to be that the one of these transactions 
is a legitimate set-off in law against the 
other, In this, they are supported by the 
Bombay Improvement ‘Trust, which puts 
forward the claim that it, under ita Act 
of constitution, is the owner of, that 
projesting piece of ground facing Princess 
Street, which had to be so to speak absorbed 
into the blosk so as to comply with the 
throwing forward of the building line. 
This would seem to bs an answer to the 
plea of set-off, as the debt due by the 
Corporation could not be compensated in 
respect of a claim by the Improvement 
Trust. But these two authorities are hand 
and glove, and this not improperly. It 
is in the publics interest that they should 
work together, if this san be done in 
conformity with the various Statutes. The 
mode of co-operation adopted in the present 
case was somewhat unusual. The -Corpor- 
ation, slaiming as owner, made a demand 
to be paid a prise for the site fronting 
Princess Street over which the appellant 
had been forced to throw his building 
forward so as to conform with the required 


buildingiline. At first there was an inglina- - 
tion to consider that demand; but 
differences, delays, and further enquiry 


ensued, and finally the plaintiff refused this 
demand. Thereupon the Trust instituted 
their suit, craving nter alia ejectment 
of -the plaintiff. This, if decreed, would 
of course mean the total destruction of 
a large and important section of tbe 
plaintifi’s buildings, all erected according 
to plan and by the sanstion and with 
the knowledge of the Corporation and Trust 
as stated. 


This situation involves an investigation 
as to the important and fundamental 
question already stated, namely, who owns 
this piece of ground? Unless the Improve- 
ment Trust can establish its ownership of 
the site of the projection in question, 
namely, that facing Princess Street, if 
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cannot, of course, have any title to eject 
the plaintiff therefrom. 

By the City of Bombay . Improvement 
Ast, IV of 1898, the respondents as a 
Board óf Trustees were constituted. Among 
its powers are those of making street 
schemes, and by sestion 1 it is provided 
that the street scheme “shall within the 
limits of the area comprised in the scheme 
provide for (a) the aquisition of any 
land which will in the opinion of the 
Board be necessary for or affected by the 
execution of the acheme; (b) relaying out 
all or any land inaluding the construction, 
‘of buildings and the formation and altera- 
tion of streets,” . j 

It is admitted thai Lohar Chawl Street 
-was in 1905 vested in the Corporation. 
The Trust state in their plaint that on 
the 17th January 1905 they intimated to 
the Corporation that that street so vested 
in if was required by the plaintiff to 
form part.of Princess Street, a street 
which was then about to be formed by 
the Trust under a scheme to be carried 
out by it as provided for by the City 
of Bombay Improvement Act. The 
meaning of this is that, .to begin with, 
the Trust took over Lohar Chawl Street 
just as it found ib. 

This was two years before the-appellant 
began io build, In point of fact, he began 
in February 1907; and he began upon lines 
prescribed by the Corporation, and known 
and approved by the Trust as so presoribed. 
His building line did de facto project over 
the old line of Lohar Chawl Street and 
come forward to a new line arranged by 
the anthorities as that upon which Princess 
Street was to run. 

How: had this change from the old 
frontage of Lohar Chawl Street to a new 
frontage for Pringesas Straet oscurred? It 
bad ogsurred for the simplest of all reasjng, 
namely, that batwean 1995 and 1907 the 
Trust, in working out its scheme of re- 
construction, discovered that it would ba 
more advantageous tə run the line of 
Princess Street so as to carry it forward 
at certain portions, of which the bit of 
site in question ig one, and to eirry it 
back at other portions. The Trust aceord- 
ingly communicated that new Prinsess 
Street line to the Corporation, sending a 
plan showing exactly the new and forward 


regular building line. To that line the 
Corporation officers duly worked, and to 
that line the appellant was ordered, most 
properly, to conform. And, most properly, 
he did sc. In obedience to this require. 
ment the buildings were erested, and they 
conformed exactly with the forward frontage 
demanded. As Mr. Dalves, the Trust's 
deputy land manager, teastifies— 

“The Trust officers knew that the defend- 
ant’s building was -being sonstructed on 
this set-forward land, .... The Trust took 
no-cbjestion™ to the construction of the 
defendant’s building while the building 
work was going on..... The Trust never 
claimed nor thought cf claiming the set- 
forward land baok from the defendant till 
the Municipality asked us to do so.” 

It was in these, cireumstances that the 
suit for ejectment of the plaintiff was 
brought by the Trust, upon the averment 
‘that in 1907 his mother “unlawfully entered 
into and took possessi n thereof,” This ig 
how the matter stands in fast. How it 
stands in law depends upon the claim which 
the Trast puts forward and asks to bo 
judicially declared, that the piese of land 
“is the property of and vested in it,” 
This claim inlaw will now be examined. 

As stated, the history of the buildings 
has been that they have been erected to 
conform to requirement, upon the new and 
forward Princess Street line and not upon 
the old Lohar Chawl Street line. The 
question is, what is the fate of the property 
between these two lines? The Trust 
maintains that when it gave its original 
intimation to acquire up to the Lohar Chawl 
Street line the effeat of that was to vest 
in the Trust all the ground so embraced, 
that is to say, not only the ground on 
which Prinesss Streat was in faot formed, 
but also the strips on whish it was not 
formed. The Municipality for the purposes 
of this litigation appears to acgquiesse in 
this view, and the learned Judges in the 
Courts below agree. In the opinion of the 
Board this is a mistake. 

The effect of the mistake wonld be to 
produce in the City of Bombay an extra- 
ordinary sifuation. Many properties front. 
ing ordinary streets belonging to the Cor- 
poration would find themselves frontaging 
property belonging to the Trast by virtue, 
itis contended, of the mere intimation that 
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the Trust required the old street for making 
the new. But when the new street came 
to be constructed, it would be within the 
power of the Trust to throw the new and 
actual building line forward with the result 


“that not only would it become the owner 


of the street as ultimately formed, but it 
would also become de facto the owner of all 
the strips between the line of the old street 
and the line of the new. All the front- 
agers so situated in Bombay would sonse- 
quently and-de jure be put into the posi- 
tion of owning hinterland instead of frontage 
land and be subject to the disadvantages 
for commercial and other purposes of all 
that this implies. 


the learned Counsel for the respondents 


-that legally and logically the Trust belog 


the owner of these strips it could do with 
them what it liked with the assent of the 
Corporation, that is to say, it could let them 
or build upon them as its own. property, 
thus “blinding” all the old frontagers’ sites 
and buildings. 

It is accordingly necessary to sea what 
actually is the trus extent of the powers of 
the Trust on this topic. These are con- 
tained in the City of Bombay Municipal 
Act No. IIL cf 1882, which gave certain 
powers to the Corporation, which powers 
were by section 42 of Ast IV of 1698 
declared to ‘ apply to streets or parts there. 
of which may become vested in the Board 
under this Act during such period as the 
same shall respectively remain so vested and 
for the purposes of this Act.” The language of 
this section refissts pretty clearly the main 
object of the Statute, which was to set up with 
sufficient powers a street-making authority, 
and, when its function as such was expired, 
to have the street which had been re-con- 
structed or made by the Trust thereupon 
handed back to the Corporation. 

By section 41 it was provided as fol- 


lows:— f 
‘“orThenever under any improvement or 
street scheme the whole or any part 


of an existing public street or other Jand 
vested in the Corporation is included in the 
site of any part of a street to be formed, 


_altered, widened, diverted, raised, re-arranged, 


or re-sonstrusted by the Board, the Board 
shall give notice to the Commissioner that 
the whole, or a partas the case may be, 
of such existing street or other land (here- 


It was contended by: 


inafter called the ‘part required’) is re- 
quired by them as part of a street to be 
dealt with as aforesaid, and the part re- 
quired shall thereupon, subject to the pro» 
visions of sub-section (2) of section 45, be 
vested in the Board; provided that nothing 
in this section contained shall be deemed 
to affect the rights or powers of any Mani- 


sip2l Authority under Chapters IX and X 


respectively of the Municipal Act in or over 
any Municipal drain or water-work.”’ 


By section 45 (2) it was provided that 


“tho Commissioner shall on being satisfied 
that any street formed by the Board has 
been daly levelled, paved,” 
drained and lighted, and, in short, -tho- 
roughly completed and the work of the 
Trust as a street making authority finished, 
then ‘‘sush street shall thereupon vest 
or re vest, as the case may ba, in the Cor- 
poration, and the Corporation shall thence- 
forward maintain, keepin repair, light, and 
cleanse such street.” 

Not a word is said in these sections to 
indicate either (1) that the building line 
of the street must, once indicated, remain 
by reason of that original indication, and 
not be open to change or putting forward 
should experiense suggest this to bə for 
the best; nor (2) is anything said to 
indicate that the street taken over “to ba 
formed” is anything differant-in dimansions 
from the street to ba handed back when 
formed. < 

Upon the first point the Bombay Act 
No. III, and no doubt the practice of the 
Municipality thereunder confute it. The sec- 
tion referred to is as follows:— 

“237.—(1.) The Commissioner may— 

(a.) Prassribe a line on each side of any 
public street; - 

(b.) From time to time, but subjectin 
each case to his reseiving the authority 
of the Corporation in that bshalf, prescribe 
a fresh line in suabstitation for any line so 
pressribed, or for any part thereof. 

* . # m ze % $ * * 

“(2)” The line for the time being pras- 
oribed shall ba called ‘the regular line of 
the street.’ ” j 

It cannot ba suggested that the Trust 
were, a8 compared with the Municipality, 
prohibited from “prescribing a fresh line.” 

As to the second point, their Lordships 
are clearly of opinion that these two seg. 


ato, sand: 
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tions, the one as to taking over a street 

“to be formed,” and the other as to kand- 
ing the formed street back are correlative 
to eash other. The section does not mean 
merely “intended to be formed” when a 
notice is made, but it refers to that ground 
and no other which -is' nsed as a street 
and for the purposes thereof, and that 
no transfer from the Municipality is effect- 
ed to the Trust of anything else. If, 
- therefore, a line originally indicated is 
changed, the line of the street to be form- 
ed is changed and the whole transastion 
is modified in this sensible and practical 
manner. It is only in this-way that the 
word ‘re-vest” in the Corporation becomes 
intelligible. What is to re-yest in the Muni- 
cipality is just that which when formed as 
a street had been the subject of that 
interim divestiture to the Trust as the 
street forming authority. And the whole 
theory of the Trust’s case, namely, that in 
virtue of a notice taking over from the 
Municipality a certain street of Bombay 
to be formed as a new street by the Trust, 
thereby vested the whole of the old Gina 
in it, although a strip of the old street 
never was formed as a new street, falls tothe 
ground, . 

The Trust’s action was—in conjunction 
with that of the officers of the Municipali- 
. ty—-much more reasonable, namely, that 
when the line of the new street was 
made the frontager was required to put 
forward his building to conform to it, And 
this, in the opinion of the Board, was 
not only reasonable in practice but was 
correct in law and in agcordance with a 
sound construction of the Statutes. 

What then happened to the strip of old 
street which was never “formed” into the 
new street? The answer is that nothing 
happened to it. It remained under the 
jurisdiction, and in all respects as before 
the property. of the Municipality. To it 
as such accordingly, when the frontager 
was required to put forward his buildings 
over it, the third sub section of section 301 
of the Municipal Act of 1898 expressly applies. 
It is as follows:— 

“(3). Ie the additional land which will 
be insluded in the premises of any person 
required or permitted nnder the last preced- 
ing section to set.forward a building bs- 
loungs} to the Corporation, the order or 


. Act makes provision for 


-vision whatever for 


. sustains any loss or damage, 


permission. of the Commissioner to set for- 
ward the building shall be a sufficient 
conveyance fo the said owner of the said 
land; and the terms and conditions of the 
conveyance shall be set forth in the said order 
or permission.” 

The result is plain: the projection, that 
is to say, the site between the old street 
line and the new, ex adverso, of the appel- 
lant’s property, became his in ownership. 
It is his now. The title of the Trust to 
it fails, and with it fails the suit, whether for 
declaration or ejectment, 

There remains to be dealt with the 
suit by the appellant for the price of the 
ground taken from him as the result of 
the compulsory throwing back of big line 
of building facing Kalbadevi Road and the 
absorption into that road by the Muni- 
cipality of a portion of appellant’s ground. 
Payment for this has been decreed and 
the decree in this respect will stand. 

But two further questions arise in regard to 
that suit, víz., as to costs and as to interest on 
the price. 

Costs were refused on ascount of the 
view entertained in the Courts below as 
to the conduct of the appellant in refusing 
to set off against that price a price for the 
Princess Street projection. The question of 
whether a price is exigible for that pro- 
jection does hob arise directly as matter 
of suit; but it is necessary to express an 
opinion upon it because a determination 
upon it will govern the questions both of costs 
and of interest. 

In the opinion of the Board while the 
the compulsory 
expropriation of an owner, if makes no pro- 
a payment by the 
Owner in respect of what may he termed 
compulsory impropriation, Some reasons 
occur for the view that it might have 
been so, and some ocoùr for an opposite 
view. These were forthe Legislature. What 
the Legislature has done, and all that it 
has’ done upon that subject, is contained 
in section 301 (2) of the Municipal Act. 
It i is as follows:— 

“(2). If, in consequence of any order to 
set forward a building made by the Com. 
missioner, .... the owner of such building 
compensation 
shall be paid tohim by the Commissioner 
for such loss or damage.” 


z 
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Such loss or damage may be easily figured: ~ which necessarily importsthe’ opposite, the 


the compulsory projection may involve most 
serious cost; the whole foundations of the 
old building may be rendered useless, and 
the sosts of new may be heavy; alterations 


of plans, levels, elevations, and the like. 


might all be involved in particular cases, 
and, in short, the Legislature has recognis- 
ed, not a price to be paid by the owner 
for compulsory - impropriation, but damages 
to the owner if such can be qualified in con- 
sequence thereof. Their Lordships in these 
sironmstances cannot look upon the sug- 
gested right in the Trust or the Munisi- 
pality to receive a compulsory price for 
the Princess Street proprietors to be justifi- 
ed by the Statute. Accordingly, the alleged 
right or duty of set-off fails. 

In these circumstances the plaintiff and 
his advisers were, of course, entirely war- 


` ranted in refusing tc concede the set-off 


glaimed. It was not, in the opinion of 
the Board,. justified by law. This renders 
it unnecessary to deal in detail with certain 
derogatory observations, more particularly 
by Davar, J., culminating in his assertion 
that the appellant’s conduct ‘has been 
conspicuously unscrupulous and transparent- 
ly dishonest.” When it is remembered that 
in all the most important of these transac- 
tions the appellant was an, infant of 9 
years. of age, the suggestion of such 
precosity in wickedness in Bombay- seems 
sufficiently answered. But it may suffice to 
say that, hard to bear as these accusations 


“must have been, they do not appear to 


their Lordships to have been in any respect 
warranted by the fasts or by the law of 
either case. In the opinion of the Board 
the position taken ùp by the appellant in 
these suits has been completely justified, 
and was throughout in accordance with law. 
Costs-will accordingly follow the event. 

On the point of:interest, on the prise 
payable by the Municipality, two matters 
were agreed at the Bar. In the first place, 
the rate of interest, should it be allowed, 
was arranged at 6per cent. In the second 
place, it was agreed that the Municipality 
has been in possession of the ground since the 
30th June 1909. . 

The Board is of opinion that the right 
to interest depends upon the following 
broad and clear consideration. 
be something in the contract of parties 


~~ 
> 


Unless there _ 


date when ong party enters into possession 
of the property of another is the proper 
date from which interest on the unpaid 
price should run. On the one hand, the 
new owner has possession, use, and fruits; 
on ‘the other, the former owner, parting 
with tbese, bas interest on the price. This 
is sound in principle, and authority fully 
warrantg it. See especially Sir W. Grant’s 
judgment in Fludyer v. Oocker (5), and also 
see Greenock Harbour Trustees v. Q. & S. W. 
Railway (5), in which the judgment of Lord 


‘Cowan in Re Stirling and Dunfermline Railway 


Company (7)-is adopted. Also Birch v. Joy 
(8) in the judgment of Lord St. Leonards at 
page 590, e 

Their Lordships will humbly advise His 
Majesty that the appeals be allowed, and 
that in the first suit the decrees appealed 
from be varied, and that. a decree passed 
in favour of the appellant for the sum of 
Rs, 5,662 brought out in the judgment 
of datethe 15th October 1914, with interest 
thereon at the rate of 6 per cent. per annum 
from the 30th June 1909 until payment; 
and that further in the second suit the 
judgment and desree be recalled, and that 
that” suit stand dismissed; the appellant to 
have his costs in both suits, here and in the 
Courts below. 

Appeals allowed, 


Solicitors for the Appellant.— Messrs. T. L. 


_ Wilson & Co, 


Solicitors for the Respondent.—Messrs. 
Cameron Kemm § Co. 


(5) 12 Ves. (Jun) 25; 8 R, R. 275; 33 E. R. 10. 
(6) (1909) Sess. Cases 50, - 

(7) 19 D. 595. 

(8) (1852) 3 H. L. C. 565; 10 E, R. 222. 
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“PATNA HIGH COURT, 
MiISCELLANEOUS Civiu Appear No, 64 or 1918. 
November 1, 1918. 
Present :— Mr. Justice Roe and 

Mr. Justice Coutts. 
KESHWA SURENDRA SAHI 


— APPELLANT 
Yersus ; 
‘Musammat MALUKRANI KUER 
— RESPONDENT. > 


Limitation Act (IX of 1908), Sch. I, Art, 182 cl. 
(5)—Esecution of decree—Application against minor 
judgment-debtor without dpplication for appointment 
of guardian, whether step-in-aid of execution— Applica- 
tion in accordance with law. ~ 

An application for execution of a decree made 
against a minor judgment-debtor represented by his 
_ mother, without any application to the Court for an 

order appointing the mother guardian ad litem ‘of 
the minor, is in accordance with law and operates to 
save limitation. 


Appeal from a decision of the Sub- 


ordinate Judge, Saran. 


Messrs. Syed Hasan Imam, Rajendra Pro- 
sad and Ambika Prosad, fox che Appellant. 

Mr, Rat Tribhuannath Sahay, for the 
Respondent. 


JUDGMENT.—In this case the appel- 
lant is aggrieved by an order of 
the Subordinate Judge of Saran dis- 
allowing his objection to the execution 
of a decree. That objection was made 
on the ground that the decree was now 
extinct under the Law of Limitation, no 
step-in aid of execution having been 


taken in accordance with law within three , 


years prior to the present application. It 
is conceded that an application was made 
to execute the decree in 1916. But it is 
urged that this application was not in 
accordance with law by reason of the 
fact that the judgment-debtor was then 
a minor, and the application, was made 
as against the minor represented by bis 
mother without any application to the 
Court for an crder appointing the mother 
as guardiun ud litem. We are of opinion 
that the application must be held to have 
been a step-in-aid of execution taken 
in accordance with law, for it was open 
to the decree-holder either to inolude in 
his application for execation an application 
for a formal order appointing a guardian 
or to make that application as a separate 
application, The first step-in-aid of exesu- 
tion was obviously to pursue the property 
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of the minor, stating that he was a 
minor and naming the person who would 
bé his natural guardian, The appoint- 
ment of the guardian by the Court would 
not be the first step but the second 
step-in-aid of execution. Therefore, clearly 
the “application itself was a first step 
made in execution of the decree and was 
in accordance with law. ven if it were 
not so, I should be loath to hold otherwise 
than was held in Gcpal Ohunder Manna 
v. Gosain Das Kalay (1) by the Full 
Bench, Katka Dube v. Bisheshar Patak 
(2) and Hart v. Narayan (3). A desree 
does not become time-barred by reason 
of a trivial defect in the form in which the 
former application was made. I would 
dismiss this appeal with costs. 
Appeal dismissed. 


(1) 25 C, 594 (F. B.); 2 C. W. N. 556; 18 Ind, Dec, 
(N. s ) 392. 

(2) 23 A. 162; A. W. N. (1901) 31. 

(3) 12 B, 427; 6 Ind. Dec. (x. s.) 770. 





NAGPUR JUDICIAL COMMISSIONER'S 
- COURT, 
Civic Revision No. 47 or 1918. 
June 22,1918, 
Present :—Sir Henry Drake-Broskman, J. O, 
- GULAM AND  ANOTHER-—-D)EPENDANTS 
Nos. 3 AND 4— APPLICANTS 
VETEUSE 
SHEODIN RAM AND oTHERS—PLAINTIFE AND 


Derenpants Nos, l AND 2—Non-Appricants, 

Specific Relief Act (I of 1877), 5. 9—Possession, suit 
for—Constructive possession, whether sufficient— Civil 
Procedure Code (Act V of 1308), s. 115— Revision— 
Erroneous decision of law, whether ground for inter- 
ference —Remedy, other, open to aggrieved purty, effect 
‘of. 
In sunits under section 9 of the Specific Relief Act 
the ordinary rule of possession going with title 
should be followed in deciding whether a person has 
been dispossessed within six months of the date of 
the suit, In order to bring this section into operation 
itis not necessary that the possession which is lost 
should be the actual physical occupation of the 
property. Constructive possession which goes with 
title would suffice for the purposes of the section. 
[p. 416, col. 2.] 

Dinkarsha v. Anantsha, 16 CO. P. L, R. 164, distin- 
guished, ' : 

An erroneous decision of law cannot be regarded 


- 
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as an exercise of jurisdiction with which the Court 
was not vested by law and does not, thereforo, 


furnish a ground for interference in revision. [p. 


416, col, 2.] 

It is not the practice of the High Court to inter- 
fere in revision when another remedy is open to the 
aggrieved party, and when no great injustice or in- 
convenience would follow om the refusal to interfere, 
[p. 417, col. 1.] 

Ram ’ Kishen Das v. Jai Kishen Das, LL Ind. Cas. 
814,383 A. 647;8 A. L, J. 194; Chidambaram Chetty 
v. Nagappa Chetty, 16 Ind. Cas. 820; 88 M. 16; 24 M, 
L. J. 78, Kashinath Sakharam Kulkarni v. Nana, 21 
B.731; 11 Ind. Dec. (N. 8.) 492, Balram Misar y, 
Bairagi Mali, 12 O. P. L. R. 52, Fadu Jhala v, Gour 
Mohun Jhala, 19 C. 644; ‘9 Ind. Dec. (N. s.) 
806 (F. B.) and Shyama Churn Ghosh v, Mahomed 
Ali, 3 Ind, Cas. 466; 13 0. W. N. 835; 10 0. L.J. 30, 
followed. 

Application for revision -of the decree of 
the Sub-Judge, Jubbalpur, dated the 29th 
November 1917. 

Dr: H. S. Gour and Mr. J. C. "Ghosh, for 
the Applicant. 

Mr. M. Gupta, for the Non-Applicant. 

ORDER.—This is an application to revise 
a decrees passed by the Sub-Judge, Jubbalpur, 
under section 9 of the Specific Relief Act, 
directing the defendant Lachman to put the 
plaintiff in possession of a certain kotha in 
the town of Jubbalpur and ordering that 
the plaintifi’s costs should be -paid by all 
the four defendants, 

For the purposes of this application the 
facts may thus be stated. The applicants 

are Lachman and another defendant, the 
’ remaining defendants having been Jolan 
as non-applicants. ‘The kotha in question 
belongs to one Sakharam, who let it along 
“with two others to the plaintiff Sheodin 
Ram for four- years by a registered lease 
dated the 3rd May 1913, The plaintiff sub- 
let the kotha to Behari and Nathu on 
the 23rd May 1914 for one year. The 
sub-Jessees held on after the expiry of the 
term and Behari died of plague in January 
1917. Many of the residents of Jubbalpar 
had left the town owing to plague. 
Among them were the plaintiff and Nathu, 
who met at Gadarwara sometime in 
February where. Nathu informed the plaint- 
iff that Behari’s property had been removed 
and that he himself no longer required the 
kotha. On the 15th March 1917 the 
defendant Gulam took possession and let 
the kotha to the defendants Nanhulal and 
Baldeo Prasad, wbo thereupon put the 
defendant Lachhu into possession. 


~~ 
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The Sub Judge has held that although 
the plaintiff admittedly did not return 
to Jubbalpur between the final abandon- 
ment of the kotha by Nathu and the 15th 
March 1917, he was still in possession for 
the -purposes of section 9, Specific Relief 
Act, and had, therefore, a right to sue under 
that section. 

In this Court it ig urged on the authority 
of Dinkarsha vy. Anantsha (1) that the 
possession which must be lost to bring 
that section into operation must be an 
actual physical oasupation of the property 
and that the mere constructive possession 
which goes with title cannot suffice. 

The facts in the case cited are distin- 
guishable from those now under considera- ` 
tion, in that there a tenant with a sub- 
sisting right of tenancy was in actual 
physical possession, when the ouster com- 
plained of by the landlord took place. 
The decision goes no further than to lay 
down that in, such circumstances the land- 
lord cannot sue in his own name. To accept 
the view contended for by the applicants 
would be tantamount to holding that no 
suit could be brought under section 9 by 
any one. The plaintiff was admittedly entitled 
to have physical possession of tha kotha 
as soon as it was finally abandoned by 


Nathu, and in the gircumstances I con- 
sider that the ordinary rule by which 
possession is taken to go with title should . 


be followed. , 

1 am further” yery doubtful whether 
an erroneous finding upon the question of 
what constitutes dispossession san properly 
be regarded as an exercise of jurisdiction 
with which the Judge was not vested 


by law. The Sub-Judge had jurisdiction 


to try the case and he decreed the claim 
in, the view that the plaintiff was in 
possession and was dispossessed by the entry 
of the defendants. If the Judge was 
in error, the error was’ not one of juris- 
diction but of law. It is true that this 
Court interfered in its decision above cited, 
but the point whether if had the power. 
to db so was apparently not raised; In Fadu 
Jhala v, Gour Mohun Jhala (2) O’Kinealy, 
J., held that the decision complained of 


(1) 160. P. L. R. 154, 
(2) 9 C. 544 atp. 661; 


9 Ind, Dec. (x. s.) 806 
(TF. B 
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“Was not subject to revision. There. the 
Munsif had dismissed a suit brought for 
Possession of a right. to fishin a- certain 
khal the soil of which did not belong to 
the plaintiff, holding that sach a suit did not 
fall „within .the purview of section 9.” A 
Similar view was taken by Sharfuddin and 
Coxe, JJ., in Shyama Churn Ghosh v. Mahomed 
Ali (8). Authority in the opposite direction 
may be found in Collector of Vizagapatam 
V, Abdul Karim Sahib (4) and Brajabala 
Devi v, Gurudas Mundle (5), but in neither of 
those cases was any reference made to 
thé decision of the Privy Connoil in Amir 
Hassan Khan v. Bheo Baksh Singh (6). 

There is, moreover, anotber principle on 
which I consider this Court should decline to 
interfere. It is open to the applisants to 
bring a suit to establish their title, and 
it is not the practice of this Court ‘to 
interfere In revision where another remedy 
18 open to the approved party and where 
ro great injustice or inconvenience would 
“follow from the refusal to act. This 
principle has been acted upon by all the 
High Courts. See for example Ram Kishen Das 
v. Jai Kishen Das (7), Oltdambaram. Chetty v. 
Nagappa Chetty (8) and Kashinath Sakharam 
“Kulkarni v. Nana (9). The same principle 
was applied by this Court in Balram Misar 
v. Bairagi Mali (10), jin which a suit ander 
section 9, Specific Relief Act, had been 
wrongly dismissed. ` 7 2 

From the defence filed it doesnot appear 
that any of the defendants’ has any show 
of title or that the entry upon the kotha 
was effected otherwise than by way of 
pure trespass. Having regard to all’ the 
‘circumstances, I declire, to interfere in 
revision. The application is dismissed and 
the applicants will pay the, non-applicant- 
plaintiff's costs in this Court, I allow 
“Rs. 16 for the hearing, 


Application dismissed. 


+ 


(3) 8 Ind. Cas. 466; 13 O. W. N. 835; 10 C. L. J. 30. 
(4) 21 M. 113; SM, L. J. 4; 7 Ind Dec. (N. s.) 438, 
(5) 88 O. 487 at p. 497; 3 0. L. J. 293. 
(6) 11 O. 6; 11 I. A. 237; 4 Sar. P. O, J. 559; Rafique 
& Jackson’s P.O.No. 83; 5 Ind. Deo. (N. s.) 760 (P. 0.) 
7) 11 Ind. Cas. 814; 33 A. 687; 8 A. L, J; 791. 
- (8) 16 Ind. Oas. 820; 88 M. 15; 24 M. L. J, 73, 
(9) 21 B. 781; 11 Ind. Dec. (N. s.) 492. ~ 
(10)312 C. P. L, R. 62. 
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OUDH JUDICLAL-COMMISSIONER S 
COURT. 
Seconp Civin APppEaL No. 373 or 1917. 
e: June 11, 1918, 
Preš:nt:—Pandit Kanhaiya Lal, A. J. C. 
DURGA PRASAD ann OTHERS— DEFEND- 
ANTS——APPELLANTS 
VETSUSB 


RAM CHARAN- PLAINTIER—RESPONDENT. 


` Qudh Rent Act (XXII of 18886), s 3 (10)—G@rove- 


holder not paying rent, whether tenant—LHjectment— 
Notice to eject, validity of. 

A person to whom land is granted for the purpose 
of planting a grove without ahy contract to pay 
rent is not a tenant within the meaning of the 
OQudh Rent Ac& He is a grove-holder and is 
entitled to hold possession so long as the land 
retains the character of a grove. The mere fact 
that the land is liable to resumption or assessment 
of rent, “if brought under cultivation after the 
grove ceases to exist, does not make the grove-holder 
a tenant so as to render him Hable to ejectment by 
notice at will so long as the grove exists, [p. 418, 
cols. 1 & 2,} 


Appeal from the decree of the District 
Judge, Hardoi, dated the 6th June 1917, 
upholding the order of the Munsif, Shahabad, 
dated the 25th July 1916. 

Mr. d. P. Sen and Babu Har Gobind Das, for. 
the Appellants. 

Pandit Harkaran Neath Misra, for 
Respondent. 

JUDGMENT —The dispute in this case 
relates to plot No. 539/L khasra measuring 
7. biswas, whioh is oceupied by a grove 
planted by the plaintiff. The defendants 
are the proprietors of the land on which 
the grove stands. They took proceedings 
against ‘the plaintiff in the’ Reyenue Court 
for his ejectment from the said land, 
treating him as 4 tenant paying rent. The 
plaintiff contested the notice of ejectment 
but was unenecessful, The finding of the 
Board of Revenue, which directed his 
ejectment, was that there were some very 
young trees in No. 589/1 and that the 
said land was not held rent-free under a 
grove-tenure (Exhibit A-7). 

The present suit was filed by the plaintiff 
for a declaration that he was the grove- 
holder of the said plot and“had a right 
to maintain his possession as such and that 
the defendants were not entitled to ejeot 
him from the same. His allegation was 
that the grove in question was planted by 
him 16 or 17 years ago with the permis- 
sion of Dargahi Lal, the father of the 
defondants, that he built a pacca well over 


the 
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the land and that no rent. was ever paid 
by him to the plaintiffs. In other words, 
he denied that he was a tenant of the 
defendants and set ‘up his right to: maintain 
‘the grove so long as the grove existed. 
The defendants pleaded that the land in 
dispute was cultivated by the plaintiff at 
a rental of 8 annas per annum, that there 
were § trees on the said land, some of 
whish were ‘planted by the plaintiff 3 or 
4 years ago withont the consent-or permis- 
sion of the defendante, and the rest “had 
sprung up ‘spontaneously, that „tbe wel), 
standing in the land, was constructed by 
the plaintiff without the consent or permis- 
sion of the defendants during the pendency 
of the ejectment proceeding, and that the 
suit was not cognizable by the Civil Court. 
They further stated that in the survey 
which took place in 1302 Fasli the number 
of the plot in dispute was changed from 589,1 
$9 389/2. - . gi 


‘The Courts below held that the land 
in dispute was given by Dargahi Lal, the 
father of the defendants, to the plaintiff for 
planting a grove about 16 or 17 years ago, 
that the trees standing thereon were planted 
by the plaintiff and that no rent was 
paid by him for its occupation. “In regard 
to the question of jurisdiction, the opinion 
of the Court of first ingfanse was that 
the plaintiff was nota tenant but a grove- 
holder and as such he was not liable to 
ejectment by notice, bat before the lower 
Appellate Court that question was not 
pressed. 

A tenant is defined in. the Oudh Rent 
Act (XXII of 1883) as a person liable to 
pay rent, A person to whom land is grant- 
ed for the purpose of planting & grove 
“without any contract to pay rent is not 
a tenant within the meaning of that Act, 
He is a grove: holder and is entitled to 
‘hold possession so long as the land retains 
the character of a grove [ Mehdi Ali Khan 
v, Gurdon (1) 1. He is really a licensee 


and no rent can be assessed on the land > February. 1914. 


contrary to the original license or grant, much 
“less can the land be resumed, so long as the 
grove exists, 

As pointed out in Righubar v. ` Raja 
Rampil Singh (2),. the Revenue Courts 


(1) 20.0. 73, 


(2) 3.0. C. 365, - 
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have exclusive jurisdiction to decide, wher® 
a tenancy is admitted, what the nature of 
the tenancy is; but when the existence of 
the relation of landlord and tenant is 
denied, they have no exolusiye jurisdiction 
to decide as to the existence of such rela- 
ticn. The mere fact that the land is liable - 
to resumption or assessment of rent, if 
bronght under cultivation after the grove 
ceases to exist, does not make the grove. 
holder a tenant so as to render him liable 
to ejectment by notice at will so long as 
the grove exists. On the findings arrived 
at in this case, wbich are conclusive, the 
proceédings taken in ejectment against the 
plaintiff inthe Revenue Court were without 
jurisdiction, 

The appeal fails and is dismissed with- 
costs, ° 

| ; Appeal dismissed, 


“4 


pa aa 


< PUNJAB OHIEF COURT. 

Seconp Civit APeran No. 471 o 1914. 

May 9, 1918. 
"Preis :— Nir, pa Shah Din and Mr. 

Justice Chevis. 

, LEKHU AND ANOTHER—~ DEPANDANTS— 

APPELLANTS 
VETSUS 


- HANWANTA—PLatntirr— RESPONDENT, 

Shamilat—Proprietor building over part of shamilat 
—Suit by another proprietor for removal of building, 
maintainability of ~Special damage, proof of.” 

Whore one of the proprietors of a village snes an; 
other proprietor for the removal] of buildings erected by 
the latter on a part of the village shamilat, whether 
within the abadi or not, and it is found that the 
defendant has not taken more than the share which 
would fall to him on partition and that no special 
damage has been caused tothe plaintiff, the suit is 
liable to be dismissed. [p. 419, col. 1.]~ 
Second appeal from the decree of the Divi- 


„Ferozepur, dated the 12th 


Lal 


sicnal Judge, 


Messrs. Oertel and” Balwant Rat, for the 


Appellants. 
Messrs. Obbard and Lal Ohand, for the Re- 


- spondent. 


JUDGMENT,—The plaintiff snes for the 


- demolition of houses marked red on the 


plan, which he says the defendants have 


ki 


AN 


Singh (2). 


‘village shamilat ‘at all, 
courtyard common only: to a few individa- - 


1914, 
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erected within.the abadi of the village on a 
part of the sath. 
The buildings in ‘suit have bean ‘erested 


-partly- by Kheman who built those to the 


right of the plan and. partly by“ Lekhu 
who builé those tothe left.. The first Court 
decreed the olaim. Lekhu and his mother 
Musammat™ Lachhmi appealed. Kheman 
did ‘not appeal, The District Judge: dis- 
missed the appeal, holdtng that whether 
the site in dispute was part of the sath 
or only an annex or entry to if was imma- 
terial since the buildings either lessened 
the araa of the sath or narrowed the en- 
trance’ to it and damage was done which 
could not be remedied by partition. 


Lekhu and” his mother appeal to this 
Court, sand the first question to - consider. 
is whether ‘in such a case itis necessary for 


. plaintiff to prove any spesial damage. 


In the case of obstruction of a highway, 
open to all the world, it'is bayond dis- 
pute that any individual must prove special 


, damage, and for the appellants it is contend- 


ed that the same is the rule when the 
obstruction takes the form of a building on 
a part of the .shamilat deh, whether within 
the abadi or not. Here reliance is placed 
on Ham v. Pir Bakhsh (1) and Majju v. Teja 
The prinsiple laid down is that 
where the trespasser has not taken more than 
the share which would fall to-him on 
partition and the ' plaintiff has failed to 
prove any special damage, the Courts will not 
give a decree. 

But the learned Goussel for the respond- 
ents urges that the rule of apesial damage 


applies only to obstructions of highways, 


and ‘not to encroachmeuts on pieces of village. 
shamildt, 

“He relies on Batehyab Khan vy. Mihavinad 
Yusuf (3). Bat that was not a case of 
but a case of a 


als, in other. words, it was a case of 
“interference with a private easoment.” 
Counsel then relies on Achhar Singh V. 


` Badhawa Singh (4), which certainly is in 


(1)33 P. R.1901; 71 P. L. B. 1901, . g 
cae 44 Ind, Cas, 844; 29 P.R. 1918; 114P.W R. 


(8) 9A. 536 A. W. N: (1887) 82; 5 Ind. Dec. (N. s.) 
A 11 Ind. Cas, 05 9 P. R, 1912; 84 P. W, R, 


ed 


obstructor, 
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his favour, but the learned Judge who de- 
livered this judgment seems to have over- 
looked the fast that the two rulinga on 
whish he-relies, viz, Ghan Singh v. Sadda Singh 
(5) and Chukar Singh v. Dhaunkal Singh (6), 
are cases in whish the whole remaining 
proprietary body of the village sued those 
who had made the obstruction. In such 
a case the whole body have obviously no 
need to prove ‘special damage.” For 
special damage means damage experienced | 
by one or more persons in particular, and 
when all the.persons damaged join in the 
claim they can all sue even though no 
one-person may be damaged more than 
the rest. So too inthe oase of a high- 
way open to all the world, if all the world 
could. be joined in the claim against the 
there would be no need to 
prove special damage. But when òns only 
of the persons aggrieved brings tha suit he 
must prove that he in particular has been 
damaged. 

Here we oan find mo spesial damage, for 
the plaintiff has hia house well to thd 
north of the obstrastion, and the sath or 
that part of the sath which is just adjoin- ° 
ing his own house is quite larga enough 
for all ?purposes. His way to other parts 
of the village has not been cut off; it has 
baen narrowed no doubt, butso has every- 
body else's way. Nor has it been shown 
to us that the defendant has taken more 
than his own share of what would fall to him 
on partition, 

We accept the appeal and reversing the 
decision of the lower Courta so far as the 
present appellants -arə concerned, we dismiss 
the suit as against them but we leave them 
to bear their own costs in all Courts, as 
they sartainly have trespassed on the com- 
mou land. The dearea will, of course, stand 
as against defendants other than tha appel- 
lants. -- 

l i Appeal accepted, 


(5) 73 P. R. 1882. 
(8) 74 P. R, 1885. f 
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RAM HARAKH V., AMBIKA DAIT RAN, 
OUDH JUDICIAL COMMISSIONER’S 
COURT 


Seconp Cryin Arrea No. 107 or 1918. 
June 4, 1918. 
Present; —Mr. Lindsay, J. C., and Mr. 
_ Daniels, A. J. 0. , 
RAM HARAKH-— DEFENDANT- ÅPPELLANT 
VETSUS 
Bhaiya AMBIKA DATT RAM— 


PLAINTIFE— RESPONDENT, 
Landlord and tenant—Tenant occupying house in 
abadi—Tenancy, determination of—Ejectment from“ 


` 


. 


house—Presumption. 

Where a tenant is found in occupation of a house 
in the abadi of an agricultural village, the village 
site being the landlora’s property, there is a presump- 
tion that he holds the,site as appurtenant to his 
tenancy and has no right to retain it against the 
wish of the landlord on ceasing to be a tonant in the 
village. [p. 420, col. 2.] ; 

Shohrat Singh v, Jhagru, 20 Ind. Cds. 782; 13 A. 
L. J. 745, followed. z 

Where a landlord sues to oject a tenant from a 
house in the abadi of an agricultural village, he 
must establish his right to eject the latter by 
showing that the latter has ceased to retain any 
intorest-in the village entitling him to retain the site. 
[p.'42], col, 2.] 

Appeal from the decree of -the District 
Judge, Gonda, dated the 23rd January 1918, 
confirming that of the Munsif, Gonda, dated 
the 20th December 1917, 

The Hon’ble Pandit Gokaran Nath Misra, 
Babu [shwart Prosad and Pandit Harkaran 
Nath Misra, for the Appellant. 


Rabu Puttoo Lal, for the Respondent. 


JUDGMENT.—This was a suit for the 
ejectment of the defendant from the site 
of a kachcha house and a oattle shed in 
the village of Kuncha, Kasimpur with 
permission to remove the materials. The 
plaintiff, the Taluqdar of Singha Chanda,is the 
proprietor of the entire village while the de- 
fendant-appellant was a tenant in the village. 
The plaintiff’s allegation was that the 
defendant was allowed to ocaupy the house 
in the capacity of the plaintiff's tenant, 
that the defendant has now been ejected 
- from his entire holding, that he was 
asked by the’ plaintifi to vacate the site 
of the house and remove the materials 
but did not dò so, and that he was liable 
to ejectment. The defendant replied that he 
- and his predecessors had occupied the house 
and sattle-shed for several generations, 
that it was not appurtendnt to the ten- 


ancy, and that while it was true that he ` 


‘had been ejected from his  cultivatory 


» 


“y. Jhagru 


` [1918 


holding he still held some grove- land in the 
village and some further land as sub-tenant: 
forall these reasons he was mot liable to, 
ejeatment. 

On the case coming into Court neitber 
party produced any evidence The learnéd 
Munsif, following the law as laid down 
by Sir George Knox in the well-known 
case of Shohrat Singh v. Jhagru, (D), held 
that there is in cases like this, where a 
tenant is found’ in occupation of a house 
in the abadi of an agrionultaral village, 
the village site being the landlord’s property, 
a presumption that he holds the site ag 
appurtenant to his tenancy und has no 
right to retain“it against the wish of the 
landlord on ceasing to be a tenant in the 
village. The learned Munsif “placed on 
defendant the burden of proving that he 
still retained any interest in the village 
sufficient to enable him to resist eject- . 
ment and, as no evidence was produced, 
desided against him, The learned Munsif 
accordingly decreed the suit allowing three 
months! time for removal of-,the materials. 
This decision was upheld in appeal by ithe 
learned District Judge. : 

In second appeal + defendant con- 
tends, as he contended in the . Court 
below, ‘ 

first, that the decision in Shohrat Singh 
(1) is. wrong and should not 
be followed, ,but that the’ plaintiff should 
be required to prove by definite evidence 
that the site was originally occupied as 
appurtenant to the holding, 

second, that it cartainly lay on the plaint- 
iff to show that the defendant had become 
liable to ejectment by ceasing .to have 
any status in~“ the village and that the 
Courts below were wrong in placing the 
burden of proof on this point on the defend- 
ant, f < 
He asked us that issues might bé remitted 
on both these matters. 

On the first issue we Bee no reasan to 
difer from the law as laid down .in 
Shohrat Singh v. Jhagru (t) by a Judge 
whose knowledge of the conditions of agri- 
cultural life in these provinces is probably 
unequalled. Oa the contrary. we think 
that this ruling represents the generally 
accepted law alike in Agra and in Ondh, 


(1) 30 Iug, Cas. 782, 13 A. L. J745,- 
9 


ra 
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and the reason. that the case-law on the 
subjett is so scanty is mainly that the 
law is so well understood ` that it has 
rarely occurred to any one to dispute it. 
We have. been treated to a disquisition on 
the origin of Zemindari rights ond it has 


`~ been pressed on us that Zemindars were 


in most cases originally mere- farmers of 
revenue.- Historically this may be true, 
but in the present day there is no question 
that the Zemindar's position is that of 


. proprietor subject only to his liability to 


pay Government revenue, and that his 
‘proprietorship extends just as fully to the 
‘Village site as to any other portion of the 
village area. No person can occupy any 
part’ of the village site except by . his 
permission or acquiescence, and such per- 
mission is normally only given either to 
a tenant or to a _person having some 
definite -position- or duty in the village; 


. and in the oase of a tenant it is an implied 


-of occupation is 


oondition of the permission that ‘the right 
co-extensive with the 
continuance of the tenancy. The presamp- 
„tion made by Sir Gasrge Knox is simply 
the presumption of section 114 ‘of the 
Evidence Act,.that the usual sourse of 


- conduct has been followed, in‘a particalar 


instance. In this view of the law, even 
if the tenant be regarded as a licensee 
- section 60 of the ‘Easements Ast, whioh 


mat Phul Bibi v. Zahur Ali (2). 


— 


has beén pleaded before us, ceases to have 
any „application, The license was a limited 
license and ceases to be in force’ in agcord- 
ance with section 62 (e) as soon as the 
licensee ceases to bea tenant, . 

Shohrat Singh v. Jhagru (I) has been 
followed by Sir Edward Chamier, another 
Judge of exceptional experience, in Musam- 
Tt has 
also’ been followed by. the senior member 
of this Bench in Second Civil Appeal No. 


-259 of 1917 désided on 3rd January 1918 


[Ghirrao v. Sardar Karam Singh (8)],. 
very’ similar view was taken by ~ Stanley, 
C. J., and Burkitt J, in-an earlier oase, 
Nasir Hasan v. Shibba (4). The learned 
Judges say: “It is admitted, and appears 
to be undoubtedly the rule in these: pro- 
vinces, that a tenant is given a room or 
housa in the abadz to live in during the 

.(2) 28 Ind. Cas. 849. 

(3) 47 Ind. Cas. 645; 6 O. L. J. 458 

(4) 27 A. 81; 14.L. J, 479; A. W, N. (1904) 169, 
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existence of ‘his tenancy:” “In the parti- 
cular case before them their Lordships 
dismissed the suit on the ground that 
either the defendants had acquired title 
by adverse ~possession or they held the 
house or room in dispute as appurtenant 
to their tenancy, which at the time of 
the suit was still subsisting. This ruling 
was subsequently followed in Dubri Lal y, 
Dholu Rat (5). In Net Ram v. Tes Ram (6) 
a piece of land in the abadi used for 
cattle and for storing’ manure was held 
to. be an appurtenance to the tenancy. In 
none of these oases was the plaintiff re- 
quired to prove the fact by direct evi- 
danas. To require him to do so would 
bs obviously in most cases to throw on him 
an impossible burden. 

On the second issue we think that the 
appellant ‘is right. It was for the plaint- 
iff to establish his right to eject the defend- 
ant by showing that the latter had ceased 
to retain any interest in the village en- 
titling him to retain the site of his house. 
Mere ciiltiyation as sub-tenant wonld not | 
we think be such an interest, but a grove- 
holder is a quasi-tanant who is by custom 
ordinarily not liable to eviction so long 
as the land he occupies retains the 
character of a grove. As the plaintiff was 
misled by the form in which the issue was 
framed we remitan issue under Order XLI, 
rule 25,— 

Does- the defendant retain any grove land 
in the village and, if so, of whom does he hold 
it and on what lorra 
© On receipt of the findings which should be 
submitted within six weeks, ten days will be 
allowed for objections. 

Issue remitted. 


FINAL ORDER. 

Linpsay, J. C., AND Kanwatya Lat, A. J. O., 
(September 13, 191$).—-By an order of 
a Bench of this Court dated the 4th of June 
last, an issue was remitted to the Court of 
the District Judge, the objet being to ascer- 
tain whether or not the defendant-appellant 
hera retained any grove-land in the village 
and whether, if he did so, he was liable to be 
ejected from his house. The suit as brought 
was a suit for the ejectment of the defendant- 
appellant from his house in the’ village 

(5) 3 A. L. J. 619; A. W. N. (1903), 243. 

(6) 20 Ind, Cas, 260; 11 A, L J. 445, 
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on the ground. that he had, been eject- 
ed from his bolding and had no longer any 
sonnection with the village. The learned 
Judge after remand reseived evidence on 
“both sides and same to the conclusion that 


the defendant-appellant failed to prove that . 


he still had in his possession any grove- 
land in the village. The—-case came up 
before ns a few days ago and, as then 
appeared that the learned District Judge 
had misread one of the entries in the vil- 
lage papers, we thought it desirable to allow 
the defendant-appellant an opportunity of 
putting in another piece of documentary 
evidence in order to explain the entry 
which had been misconstrued, Mr. Dew- 
hurst, seeing the figures 1306 in one of the 
entries, seems to have been of opinion that 


these related to the date of the defendant. . 


appellant’s occupation of the particular plot 
desoribed, whereas it.appeared to us that 
the No. 1336 refers back to an earlier 
number in the Settlement Khasra. We 
have now had a copy of the entry relating 
to No. 1306 of the Settlement Khasra 
‘placed before us. The result of the docu- 
mentary evidence. on the record appears 
to us to* be this. At the time of the 
-last Settlement this defendant-appellant 
was in possession of á holding in this 
village. It is admitted that he has been 
ejected by » notice which was issued for 
the year 1324 Fasli. 


plot No. 1873/3, 
Khasra of the year 


it did not relate to a 
According to the 


1323 Fasli, the defendant-appellant is~still. 


in possession of this plot-which is shown 
asa grove; and it is further to be noticed 
that this number seems to have been 
a part of the agricultural holding as it 
stood at the time of the last Settlement. 
It seems to us, therefore, that the situation 
is this, namely, that the defendant-appel- 


~ lant has sonverted a portion of his hold- 


ing into a grove and that the landlord, 
“when he took ejectment proceedings against 
the appellant, either negligently or de- 
signedly abstained from issuing a notice 


‘ of ejectment with regard to this plot now 


described as a grove and the result, there- 
fore, .is , that the defendant-appellant is 
shown by the eviderics on the record to 
be in possession-of a grove-plot. If he 


“is in there. either through the negligence 
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It is admitted that. 
- when the notice of -ejectment was issued 
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of the Taluqdar to eject him or because 
the Taluqdar has not thought fit to- eject 
-him, then it seems to us that the Taluqdar 
is not in a position to say that this man . 
Ram -Harakh has lost all connection with 
the village and is, therefore, liable to be, 
turned outof his house. The result, tbere- 
fore, is, that we bold that it is not shown 
“that the defendant-appellant. ceased to 
haye any connection with the village, and 
consequently be is not liable to be turned out 
of his house. : 

We allow the appeal, set aside the decree 
of the lower Appellate Court and ‘dismiss 
the plaintiff’s claim with costs to the defend- 
ant appellant in all three Courts. 

. | Appeal allowed. . 


nd 


. ALLAHABAD HIGH COURT. 
FIRST APPEAL FROM Orper No. 50 or”1918. 
aar July 30,1918. i 
Tresent:—Sir Henry Richards, KT., 
Chief Justice, and Mr. Justice Tudball. 
MUNNA SINGH—PLAINTIFF — APPELLANT 


VETSUS : 


_AUSAN SINGH AND OTHERS.— DEFENDANTS- 


RESPONDENTS. | 

Specific Relief Act (I of 1877), s. 9—Decree for 
possession of land and crops—Crops cut and removed 
by defendant— Damages, suit far, maintainability of. 

Plaintiff obtained a decree under section 9 of 
the Specific Relief Act for the possession of a 
piece of land and the crops growing thereon, but 
. before the decree could be executed the defendant 
cut and removed the crops. Thereupon the plaintiff 
brought a suit to recover the value of the crops:, | 

Held, that the defendant could not by cntting 
and removing the crops annul the effect of the 
possessory decree, and that, therefore, the plaintiff 
was entitled to the value of the crops, although 
the question of title had not been decided in the 
provious suit [p. 423, col. 1.] 

First appeal from an order of the 
Judge ofthe Court of Small Causes, exer- ` 


ising the powers of a Subordinate Judge, 


Cawnpore . 
Mr. Peary- Lal Banerji, for the Appel- 
lant - i 
Mr. Narayan Prasad Asthana, for the Re- 
spondents. ; 


JUDGMENT.—This and the ‘connected 
appeal arise under the following circum- 


4 
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Land 


” 


the defendants, 
‘separate possession of sertain land situate 


“was -entirely wrong. 
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The plaintiff beonant a suit against 
- alleging‘ that he was in 


Stances, 


in a Mahal in .which both. he and- the 
_defendants were co sharers, that there was 
“a crop growing on this land which belonged 
to him and that he had been dispossessed 
by the defendants. He claimed possession 
of the land with the crops growing. His 
euit was under section -9 of the Specife 
Relief Ast, The Court, 
plaintiff was in possersion, granted him a ~ 
decree under that section granting him 
possession of- both the crops and land. Before 
the decree could be executed, the defend- 
ants took possession of the crops and cut 
and removed them. Thereupon the plaintiff 
bronght the suit out of which this and 
“the sonnested appeal arise. In this he 
claimed that he was entitled to damages’ 
for the crops. It seams to us to make no 
‘difference whether he salled it damages or 
asked for the priae of the crops which 
had been taken and removed, as he alleged. 
The Court of. first instance granted the 
plaintiff a decree, giving him Rs. 366 


instead of ;Rs. 700 odd which he claimed. 


The first Court was of opinion- that it 
could not go behind the possessory decree 
given in-the previous litigation, and this 
applied both to the orops and the land. 
Both parties appealed; the plaintiff con- 
tended that he should have got the 
amount claimed in respect of the crops, 
and the defendant that he should not get 
a decree at alland raising, inter alia, the 
question pa a to the land. The lower 
Appellate Court remanded the case to the 
Court of first instanoe, being of opinion that 
the. defendant was entitled to have the ques- 
- tion of title tried. Wethink that this view 
We. are alearly of 
opinion that the defendants sould not by 
sutting and removing the srops annul the 
. effect of the posséssory decree. If the’ 
~ defendants are. entitled to the land, they 
should assert that right by proper legal - 
proceedings. It appears that some of the 
defendants ‘actually did so ` but did not 
press their claim. The plaintiff sooner 
than prolong the litigation is ready to 
waive his right to have his appeal against 
the amount decreed him disposed of by 
the Court below." We have read from the 
judgment of the Court of first instance .the 
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finding that the 


‘the 


manner in which it arrived at the conclusion 
as to the value of the crops and we are inojined 


. to think that the first Court took a very 


moderate view of the amount to which the 
plaintiff was entitled. We allow the appeal, 
' set aside the order of the Court below and 


_pestore the decree of the Court of first instance 


with costs in all Courts. 
Appeal allowed, 


~ 
— 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
“Seconp Civic AppeaL No, 126 or 1914, 
“March 29, 1916. 

Present: —Mr. Lindsay: J.C, 
TULSHI RAM AND ANOTHER—~PLAINTIFYS ~ 
APPELLANTS, 

VETEUs., 

GUR DAYAL AND anotHer—Derenpants— 
RESPONDENTS. 

Negotiable Instruments Act (XXVI of 1881), s. 83, 
applicability of —Hundi, presentation of, for payment 
—Retention of oe by drawee for more than twenty- 
four hours, effect of. 

Section 83 of the Negotiable Instruments Act 
does not apply where a hundi is presentod, not for the 
purpose of acceptance, bub for the Parpose of 
payment. [p. 424, col. 1.] 

Appeal from the decree of the District 
Judge, Hardoi, dated the 14th Mareh 1914, 
raversing’ that of the Munsif, Sandila, 
dated the 27th Ostober 1913. 

The Hon’ble Pandit Gokuran Nath Misra, ` 
for the Appellants. 


JUDGMENT.—This second appsal has 


‘arisen out of a sunit brought upon a Handi 


which was drawn on the 23th of Dasam- 
ber 1912. Tha fasts of the case may be 
shortly stated as follows. One Sheo Prasad, 
who is the agent of a Cawnpore firm 
named Ganeshi Lal Ramai lal, draw a 
Handi for Ri 1,0) on the date 
above mentioned in favour of ‘a firm nimed 
Rap Chand-Bal Kishan whioh oarries on 
business at ‘plasa galled Kachshauna ju 
‘Hardoi district. On this same date 
Rup Chaid-Bil Kishan endorsed tha Haundi 
to the plaintiff firm in this oase, that is 
to say, the firm of Tulshi Rim Badri 
Prasad. {t appears that at the time the 
Handi was endorsed to the plaintiffs, the 
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endorsers owed the plaintiff firma sum of 
Rs. .652. The balance making ap the 
total of Rs. 1,000 was paid to the defend- 
ants by the plaintiffs on the 31st of 
December. ‘The Haundi was taken to Cawn- 
pore on the- 29th of December and made 
the agents -of the plaintiff firm 
in Cawnpore, these agents being the pro- 
prietors of a firm named Ganga Prasad- 
Auseri Lal. The document was endorsed 
to this firm as agents for the purpose of 
presentation.’ A presentation’ was made 
accordingly and on the’ findings of the Court 
below it must be taken that successive 
presentations for payment were made until 
finally- payment was refused on or about 
the 10th of January 1913. On the first 
date on which presentation was made for 


+ 


. payment, a note was made by the drawee 


' that if the holder of u 


kad 


to the effect that the Hundi had been 
presented, “dekhi.” Immediately after: the 
dishonour of the bill the agents of the 
plaintiffs,communicated with the plaintiffs at 
Kashchauna. ‘They at once made a demand 
for the money from the defendant firm. 
They were put off for several days and finally 


- onthe 13th of January 1913 the payment 


was refused, and this suit was eventu- 
ally brought on the 18th January 1913, 
The first Court decreed the claim, holding 
that the defendants were in the sireum- 
stances just sët out liable to the plaintiffs, 
The lower -Appellate Court has dismissed 
the plaintiffs’ claim, apparently on the 
ground that the plaintiffs did not give the 
defendants reasonable notice of dishonour. 
The. learned Judge applied the provisions 
of section £3 of the Negotiable Instruments 
Act to the case. The section lays down 
more than 24 hours, 


allows the drawee 


‘exclusive of -pablic holidays, to consider 


whether he will accept the same, all pre- 
parties not consenting to such an 
allowance are thereby dischargad from’ 
liability to sush holder. The learned Judge 
did not perceive apparently that section 83 
could have no application to’ the fasts of this 
ease, for the presentation of the Hundi was not 
for the purpose of acceptance but for the 
purpose of payment and consequently the 
decision, so far as it purports to -bə 
based -on the provisions of this section, 
must be taken to be erroneous. Ona the 


vious 


other hand the facts are that there was 


~ . 


© $ ' 
INDIAN OASES, 4 


ee ae 
{1918 


+ 


= ™~ 


a final refusal on or about-the 10th of 
January and there cannot be the slightest 
doubt that the. notice of this dishonour 
was conveyed to the defendants with all 
reasonable promptitude. ` This being so, the 
defendants are clearly liable andthe claim 
must succeed. I, therefore, allow.this appeal, 
set aside the decree of the lower Appellate 
Court and restore the decree of the Court 
of first instance. “The appellants will get 
their costs both here and in the lower Appel- 
late Court. ‘ 
Appeal allowed. 


PUNJAB OHIEF COURT. 
Frast Crvin Appast No. 2420°or 1913. 
f April 2, 1918. 

Present :—Sir Henry Rattigan, Kr., Chief 
Judge, and Mr. Justice Shah Din. `, 
PANNA LAL, PROPRIETOR OF TAR 
Grass Manuracrory, AMBALA— 

Derenpant— APPELLANT 
VETSUSs: 
Tus MARWAR BANK, LIMITED, oF 
HISSAR, AMBALA—PuarntiFe, . 
BASHESHAR NATH AND OTHERS—- 
~ Derenpants-—— RESPONDENTS. 

Court,fee -Appeals, separate, by several defendants 
—Court-fee  payable—Principal and surety—Suit 
against surety, whether maintainable without prinicipal 
being sued. 

Plaintiff Bank sued to recover the sum of 
Rs. 18,833-12-0 from the defendants, alleging that 
defendant “No. 3, a Company, opened a current 
account with the plaintiff on the 6th July 1908, 
agreeing to pay interest at the rate of Rs. 7-8-0 
per cent per annum from the date of the account up 


bill of exchange -tothe dth October 1909 and thereafter at the rate of 


Rs 8-40 per cent. per annam, that -defendant No.2 
executed two promissory notes for Rs 30,000 and 
Rs 20,000 respectively in favour. of the plaintiff by 
way of security for the overdraft allowed to defend. 
ant No. 3, and that defendants Nos. 1 and 2 in 
conjiinction with one Œ executed a surety bond 
in favour of the plaintiff by which. they agreed to 
acs as sureties for the amount found due to the 
plaintiff from defendant No. 8 from time to time. 
The suit having been decreed, defendants Nos. 1 
and- 2 filed separate appeals in the Chief Court. 
Defendant No 2 paid fall ad valorem Court-fee and 
presented his appeal first, while defendant No. 1 
stamped his memorandum of appeal with a Court- - 
foe of Rs. 2 only on the ground that the full Court- 
fee had already beon paid by defendant No.2. It 
was contended, inter alia, that defendants Nos. 1 and 
2had execnted the pro-notes as officers of defendant 
No. 8 and were not, therefore, personally liable On 
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these documents and that in any event the pro-note 
jointly executed by defendants Nos. 1 and 2 was 
merely a contract of indemnity_and that conse- 
quently until plaintiff had exhausted his remedies 
against the principal debtor, defendant No. 3, the 
suit against defendants Nos, 1 and 2 was premature: 

Heid, (1) that the defendants were entitled to 
file a joint appeal but as they had elected to present 
two entirely distinct and separate appeals, each must 
pay the full amount of Court-fee; |p. 428, col. 2.] 

{2) that the creditor was not bound te exhaust 
his remedies against the principal before suing the 
sarety. [p. 432, col. 2.] 

Sankana Kalana v. Virupakshapa Ganeshapa, T B. 
146; 7 Ind. Jur. 317; 4 Ind. Dec. (x. s.) 99, Lachhman 
Joharimgl v, Bapu Kandu, 6 Bom. H. O. R. A. C. d. 
241, Totakot Shangunnt Menon v, Kurusingal Kaku 
Farid, 4M, H. C. R. 180, followed. 

A suit may be maintained against the surety 
though the principal has not been sued. [p, 432, col. 1.] 


Kirst‘appeal from the desras of the Dis- 


trict Judge, Ambala, dated the 27th Ostober 


"1913, decreeing the claim. _ 
Bhagat Govind Nas and Lala Dhanpat 


"Rat, for the Appellant. 
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Lala Mote Sagar, R. S., Mehta Bahadur | 


Chand and Messrs. O, Bevan Petman and K. 
Santanam, for the Respondents. 

JUDGMENT.—The plaintiff in this case 
is the Marwar Bank, Limited, with its head 
office at- Hissar and a branoh at. Ambala 
City, and the defendants are-:— 

‘1, Lala Basheshar Nath, 
Damodar Das, Extra Assistant, Commissioner, 
_resident of Delhi City, Kashmiri Gate. 

2, Lala Panna Lal, proprietor of the 
factory known ås Upper India Glass Works, 
Ambala City; and ` : 

3. The Luxmi Company, Limited, head 
office, Ambala City. A 

Plaintif Bank sues ~ to recover 
Rs. 18,853-12.0 from the defendants on thé 
following ~ allegations, as set forth in the 
plaint :— | < 

1. Doafendant No.3, noted in the heading, 
opened & current acconnt with the plaintiff 


at Ambala on the. 6th July 1908, and in_ 


the course of the account the plaintiff duly 
carried on dealings with the said defendant. 
Copy of the, detailed acsount, which is duly 
verified, is attached to the petition of plaint, 

2. Defendant No 3, above named, agreed 
to pay .interest at the rate of .Rs. 7-8-0 per 


sent. per annum from tho date of the account - 
, up to the 14th Ostober 1909, and thereafter ` 


‘at thè rate of Ra, 8 4-0 per cent. per annum. 

3. Oa the 16th August 1903 and the 28th 
December 1903, defendant No.’ 2 exe3uted 
two. promissory notes for Rs. 30,000 and 
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~ defendants 
‘prays that the Court may pasa an order 
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Rs. 20,C00 respectively in favour: of the 
plaintiff by way of surety for the overdraft 
allowed to defendant No 3.--On the 28th 
December 1908 defendants Nos. 1 and 2 
and Lala ‘Ganga Ram exeauted a surety 
bond in favour of the plaintiff, under which 
both the said defendants and Lala Ganga 


' Ram agreed to act as sureties for the amount 


found due to the- plaintiff, from defendant 
No. 3 from time to time. The original pro- 
missory notesand the surety bond are at- 
tached to the petition of plaint. 

4, Defendant No. 3 has failed to pay 
the whole of the amount due by him -in 
spite of repeated demands and has now 
gone into liquidation. - 

5, By virtue of both the promissory 
notes- above mentioned defendant No. 2, 
and by virtue of surety .bond, dated the 
28th December 1908, above referred to, 
defendants “Nos. 1 and 2 are personally 
liable jointly and severally for the amount - 
due from defendant No. 3 

6. Of the sureties mentioned in -para.- 
graph 3 Lala Ganga Ram has paid the 
amount of \Rs. 9,384-5°6 and the plaintiff 
now “wishes to enforce his claim for the 
balance against. defendants Nos. 1 and 
2 jointly and severally as sureties for 
the Nability of defendanta No. 38. 

7, Defendants ‘Nos. 1 and 2 have 
been repeatedly asked to pay the amount 
in question, but they have failed to do go. 

8. The total amount in question, in- 
elusive of interest due írom the defend- 
ants after deducting the amount received 
from Sala Ganga Ram, is Rs. 18,853-12 0, 

9. The cause of action accrued to the” 
plaintiff on the 20th March 1911, when 
he made a demand for the amount in 
question -from the defendants and they 
did not pay the same. Copies of notice, 
sent under registered covers, are attached 
to the petition of plaint, : 

The plaintiff, therefore, prays that (a) a 
decree for Rs 18,853-120 may be passed 
‘with costs of the suit in his favour against 
Nos. 1, 2 and 3. He also 


for award of interest at the rate of 
Rs 8-40 per sent. per annum from the 
date of the suit up to the date of 
realization of the whole of the amount. 

(b). The Court -may pass an order 
that defendants Nos. 1 and. 2 are per. 
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Sonally ‘liable jointly and severally forthe December 1908, “for Rs. 20,000 be treated 
amount to be decreed by the Ootirt. as continuing security for the onrrent 
against the defendants as prayed iu clause dealings carried on by means of that 
~ (a). 4 promissory note. - \ 
~ (e) Any other relief to which the 4. The amount raised as per separate 
plaintiff may he considered entitled in accopnt and covered by promissory note, 
view of the facts of the-case may be granted dated the 28th December 1908, had been 
to him against the defendants, re-paid to the plaintiff. If thers was gn- 
- Defendant No. l in his written state- ` other permanent loan due to the plaintiff 
l ient raised certain objections which are from defendant No. 3, he (plaintiff) made 
not material for the purposes of the 'pre- negligence in realizing it before; 
sent appeal, and upon the merits of the 6. If Lala Ganga Ram had paid. any. 
- claim pleaded as follows :— amount to the plaintiff, his act ds not 
“4. The account produced by the plaint- binding upon defendants Nos. 1 and- 2. 
if is not correct, Besides this the sum of Besides^the plaintiff has no right to realise 
Rs, 9,585, hundis which Luxmi Company, the money from defendants Nos, i and 2 
defendant. No. 35 sold to the plaintiff, wee jointly and severally. 
ii not given credit for. 7, The defendants had been telling the 
> 9. The ordinary rate of interest be- plaintiff to racover the amount due to him 
tween the plaintiff and defendant No. 3 from defendant No.3. Defendant No. 1 is 
was Rs. 7-8-0 per cent, The defendant not liable for the same. 


2 


i 


~has no knowledge of anything beyond 8. “The amount.claimed is nob just. . It 
, that. “ was the duty of the plaintiff to give oredit 
~'e 8, Defendant No. 1 has no knowledge for the amount received from the Laxmi 


pf the promissory note, dated the 10th Company towards the satisfaction~ of the 
August 1908, for Rs. 30,000. An agreement ourrent separate account which was opened 
was made to open a separate account with .by means of a` promissory-note for 
the Laxmi Company, defendant No 3. A Res, 20,000, x 
letter, dated the 28tb December 1908, in 12. Paragraph XII of the plaint is denied, 
regard to a separate debs amounting to The plaintiff is not entitled.to get any 
"Rs, 20,600 by ‘current account relating to relief, nor is he entitled to got any future 
the Bombay branch was written by the interest. 
‘said Company - under the signature of i4, The amount of hundis ‘sold and given 
- defendant No. 2 and Lala" Ganga Ram to the plaintiff by the Laxmi Company 
. as Directors and defendant No. I as ought to have been given credit for in the 
officer of the Company, so that the pro- amount claimed. 
missory note, dated the 26th Desember 15. The plaintiff can in no way sue de- 
, 1908, for Rs. 20,000 made over to the fendants Nos. 1 and 2---unless-he fails to 
` plaintif with the above letter may sover realize the debt from defendant No. 3. 
' the future dealings of the Company and 16.. The plaintiff has shown ‘gross 
the Bank: This amount bad no soncern negligence in recovering his-dues from the 
_ with the permanent loan of Rs. 30,0CO. Lasmi Company. When the Laxmi Com- 
‘The defendant signed the letter in the pany executed a mortgage-deed in favour 
 gapagity ‘of Managing -Agent of the of. the plaintiff and sent the same to him 
~~~ Bombay branch., He never held the office he refused to take it. If the said agree- 
of ‘a Director of the Bank. The letter ment created any personal liability against 
does not make him liable to pay the’ defendant No.1, it has been extinguished _ 
‘N sum.as surety or in any other capacity. .on account of the acts of the plaintiff. 
` ' The document ‘was uota security bond. It 19. The plaintiff’s claim should be die- 
has no concern with the promissory nole, missed ` with costs. The- defendant is 
dated the 16th August 1908, beyond entitled to get his costs. 
the promissory_1 note, dated ‘the 28th Decem- The defendant Company admitted having 
ber 1908, for Rs. 20, 000. ‘Phe letter was opened a ourrent ascount:with the plaintiff ` 
“ written according to the practice of Banks, as alleged, but pleaded that plaintiff should 
so that. the promissory note, dated 28th have given credit for 4 sum of Rs, 9,385 
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(apparently ‘a mistake for Re: 9,585) on 


- account of hundis which were left with the 


~ 


ya 


` plaintiff; that the defendant Company did 
not agree to psy interest at the rate of 
Rs. 8 4-0 per cent. but only at the rate of 


Rs. 7-8-0: per cent. per annum; that .many- , 


payments made tothe plaintiff, Bank are 
omitted from the acaounts’ in addition to 
— the aforesaid sum of Rs, 9,385; that the 
defendant .Company executed aad offered to 


_ the plaintiff Bank a deed of hypothesation 


of certain debts amounting to Rs. 81,115 
in settlement of plaintift’s claim; that the 
amount claimed in paragraph “8 of the 
plaint is incorrect; that no demand was 


‘ ever made -from the defendant Company 


and that on the contrary the defendant 
‘Company paid about Rs. 6,000 after the 
date specified in paragraph. 9 of the plaint; 
and that the defendant Company was in 


‘liquidation and could not be sued without 


due sanction. 

Defendant No. 9, Lala Panna Lal, in 
his written. abatement’ admitted that the 
defendant Company had dealings with the 
plaintiff bank and that interest was to be 
paid at the rate of Rs. 7-8.0 per eent. per 
annum, but he urged that he.exestted the 


"| promisaory notes of the l6th of “August 


_ Nos. 


its Directors and that it was made over . 


and 2th December 1908 not-as a surety 
but merely as an officer of the defendant 
Company and that he was not personally 
Hable: therecn ; that the document, dated 
the 28th Desember 1908, which was executed 
by ‘himself, defendant No. 
Ganga Ram, was not a secarity bond 
hor did it create any personal liability on 


the part of the exeoutants; that the said. 


document was executed by the defendant 
Company under the signatures of defendants 
1 ahd 2 and Lala Ganga Ram as 


_ to the plaintiff Bank upon the understand- 


ing that if should be considered as covering 
future current dealings: between the Bank 
and the defendant Company and that he 
had no concern with the debt amounting 
to Rs. 30,000; that be, defendant No. 2, 
was not personally liable upon apy of the 
documents executed by him; that .be had 
not been repeatedly asked to pay the debt 
but had received ‘one notice only from 
the plaintif€~Bank’s Pleader; that what- 
ever cause of action the plaintiff Bank 


had, was against the defendant Company 


~ 
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that it could, if necessary, 
recover from that Company whatever may 
be ‘due after adjustment of accounts; that 


‘plaintiff was bound to give credit for the 


sum of Rs. 9,385 which plaintiff Bank 
received on account of hundis from defend- 
ant Company; that the. defendant Company 


‘never denied the plaintiff's debt but on 


the contrary paid about Rs. 6,000 to the 
plaintif Bank.after the 20th, Maroh 151); 
that if the document dated 28th Decent: 
ber 1908 be held to be a security bond, 
defendant No. 2 would be liable to pay 


‘ only such sum as was raised by the de- 


fendant Company from ‘the plaintiff Bank 
after the date of the execution of the 
said document; and that~in any event the 
plaintiff Bank must recover first from ` 
the defendant Company and can only sue 
defendant No. 2 for such amount as may 
be due ‘after, realizations kad been made 
from the defendant Company, 


On the pleadings ten issues wore drawn 
by the -Court, but of these only eight 
need to be sonsidered upon this appeal. 


“These eight are as follows : — 


l. Is the amount of Rs. 
from the Laxmi Company? 

2. Whether there was any subsequent 
agreement to raise the interest from 7% 
per cent. to St per cent, P 

. 3. Whether the defendants are es- 
bopoed from contesting the enhanced rate 
of interest on account of their having ad- 
mitted the same as correct by accepting 
the statements of account as correct ? 


4, Whether certain kundir which were 
sent by the Laxmi Company to the plaint- 
iff were dishonoured by the drawees and 
was the Laxmi Company informed ? 


18,853 dus ` 


5. If so, are the defendants entitled 
to have the amount of these hundis 
credited to. their account, and if. so, to 


what amount ? 

6. Whether the promissory-notes and. 
document; dated 28th December 1908, 
sued upon make the defendants Nos. I and 9} 
personally liable as sureties, and if so, to 
what extent? 

7. If issue No. 6 is proved in favour of 
plaintiff, are the defendants Nos. 1 and 2 
entitled to have the debrea made» aon. 
ditional on the plaintifi’s first realizing 
fhe amount thereof from defendant No, 
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3 before proceeding against detendkah Nos. 1 
, and 2 P — - 

9. Has the plaintiff pot. shown due 
diligence .in the recovery of his money 
from the Laxmi Company, and are the sureties, 
therefore, discharged ? 

The District Judge’s findings upon these 
issues are ab follows :-—~ 

Issue No. l.— That the accounts of the 
plaintiff Bank are sorrect and that the 
amount claimed is the balance due to the 
plaintiff Bank upon the allegations made 
in the plaint. ; 
proved that 


Issue No. 2.—That 16 18 
the rate of interest was raised on the 
15th Ostober 1909 to £f per cent. with 


the concurrence of the defendant Compary. 
Issues Nos. 4 and 5.—That the kundis 
were dishonoured by the drawees after 
` the Bank had made every reasonable 
effort to realize on them, that the defend- 
ant Company was informed of the fact 
and that the defendants were not entitled 


to have the undis oredited to their 
account. 
Issue No. 6. That defendant No. 2 


was personally liable on the promissory 
notes’ Exhibit P-32° and Exhibit P- 
58, that the defendants Nos. l and 2 
were also personally liable on the agree- 
ment Exhibit P-54 tò the extent of 
Rs. 50,000 tberein specified. 

Issue No. 7.—That defendants Nos. 1 and 
9 were not entitled to have the decree 
‘made conditional cn plaintiff's first realiz- 
ing from defendant No, 3, inasmuch ‘as 
under section 128 of the ' Contrast Act 
the liability of the sureties was co ex-_ 
tensive with that of the principal debtor 
in the absence of any provision in the 
contract to the contrary. 

Issue No. 9.—That the ‘plaintiff Bank 
were” entitled to refuse. to accept a 
mortgage-deed which the defendant 
Company tendered to them on the 16th 
December 1910,. inasmuch as if the plaint- 
iff Bank had accepted the mortgage, they 
would thereby have entered _ into a fresh 
contract with the principal debtor and 
the sureties would have been released 
under section 134 of the Contract Act. 

The learned Jodge accordingly granted 
the plaintiff a decree for the 
claimed with costs and interest at 8i per 
cont. up to one date . of realization, 


~ 
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_to the extent of Rs. 
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Defendants Nos. 1 and 2 have appealed . 


to this Court separately, the appeal of 
defendant No. 2 being. presented on the 
27th of November 1913 and that of 
defendant No. 1 on the 5th of January 
Court-fee on the 
first appeal, Rs. 745, has been paid by 
defendant No. 2, and defendant No. 1 
has.stamped his memorandum of appeal 
with a Court-fee of Rs. 2 only, on the | 
ground that the full Court-fee has been ` 
paid already by defendant No. 2. Mr. 
Moti ` Sagar for “the respondent Bank 


-urged as a preliminary objection that the 


full Court-fee should be paid on both 
the appeals, and after hearing Mr, Petman 
on this point we accept the dontention: 
Defendants 
they so desired, to file. a joint appeal, 
but as they have elected to present two 


entirely distinct and separate appeals, we. 


can find no provision .of law which 
would, exempt the memorandum ` filed at 


the later date frdm bearing the full 
amount of Conrt-fee. We accordingly 
dirested that the defictenscy should be 


made good within a-week from the 20th 
of Marsh 1918: and Mr.. Santanam on 
behalf of défendant No. 1 undertook that 
this should bə done. Upon this under- 
taking we proceeded to hear the argu- 
moehts, 

On -behalf of the appellant if has been 
urged :— 


{1) that -defendant No., 2 executed i 
promissory notes P-52 ‘and P.53 and defend- 
ants Nos, 1 and 2 exeented the docnment 
P.54 , merely as officers of the Laxmi 
Company and that neither of them is 
liable personally on those documents ; 


-(2) that in any event P-54 is merely 
a contrast of indemnity and that aonse- 
qaently qatil plaintiff has exhausted his 
remedies against the principal debtor, the 
Laxmi Company, the suit against defendants 
Nos. 1 and 2 is premature; 

(3) that if it be held that defendants Nos, 
land 2 are liable on the said documents, 
they arg ‘liable merely as sureties and only 
20,000, inasmuch as 
that was the amount due on the promissory 
note referred to in the first paragraph of 
Exhibit P.d4, the reference to Rs. 50,000 in 
the same paragraph being anerror ; 
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~ oase not joint-and several and the plaintiff 
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by accepting. payment of Rs, 9,3%4-5- 6 
from Lala Ganga Ram has thereby released 
Ganga Ram’s sureties; 

(5) that the- variation in the terms of the 
contract- as to the amount of interest pay- 
able by the defendant Company, having 
been made withont the consent of defendanta 
Nos. 1 and 2, releases them from all liability 
in respect of the contract, inasmuch as it 
amounts to granting time ‘to the defendant 
Company; and that “n any event defendants 
Nos. 1 and 2 are-not Hable to pay interest at 


- the enhanced rate of fi per cent ; 


(6) that the plaintiff was guilty of 
negligence in “not realizing the amount of 
Rs, 9,585 due on the Aundis which had 
been deposited with the plaintiff ng security 
for the loan, and that consequently that 
amount must be deducted from any amount 
found to be due to plaintiff from the 
defendants ; 

(7) that the plaintiff was not justified 
in refusing to accept the hypothecation 
deed, dated-19th December “1910 (Exhibit 
P. W.. l-I, page 67. of the printed paper- 


_ book), which had been offered to the plaintitt 


by the defendant Company ; and 

(8) that interest from the date of cuit to 
the date of realization, if allowed at all, 
should Faye been allowed at the an 
Court rate of 6 per cent. per annum and not 
at.the rate of 8} per cent. | 

Hlaborate arguments- in support of these 
various contentions were addressed to us 
by Messrs. Petman, Gobind Das and San- 
tanam, and they were discussed and criticised 
in detail by "Mr, Moti Sagar in reply. 
We now proceed .to deal with them seria- 
tim, though the first three ean convenient- 
ly be discussed together. 

The Laxmi Company, Limited, appears 
to have started in ‘Ambala, in 1907 for 
the purpose of doing businéss there and in 
Bombay and Delhi as “Bankers, Cotton 
Merchants and General Commission Agents,” 


and upon the Board of Direstors were 
(inter alia) Lala Panna Lal, Lala Ganga 
Ram and Lala Ram Saran Das. Lala 


Panna Lal is defendant No. 2 in this case ; 
and acsording to Mr. Petman, Lala Basheshar 
Nath, defendant No.1, was. an" clfernate 
Director ” with his andia, Lala Ram Saran 
Das, and it is for this reason that his 
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name is coupled with that of his unele at 
the foot of the balance sheet printed at 
pages 7 and 8 of the paper-book, Both Lala 
Basheshar Nath and the respondent Bank 
were agreed upon this point at the hearing 
of the appeal before us. Lala Panna Lal, 
Lala Ganga Ram and Lala Ram Saran Das 
wore also Directors of the respondent Bank. 
' In May 1908 the Laxmi Company opened 
a floating account with the respondent 
Bank’s City Branch with a sredit of 
Rs. 1,000 (see page £2), but it seems to 
have been early realized that the Company 
needed money to develop its business, and 
it is not surprising, in view of the com- 
positicn of the directorate of the two con- 


cerns, to-find thatin July 1908 the Oan- 


tonment Branch of the respondent Bank 
advanced ‘Rs. 28,000 to the Company (see 
page 46). This loan was understood to 
be one of. Rs: 30,000, (Rs. 2,000 being taken 
in advance as fn farest). but at first it was - 
covered by no security. On the 16th - 
August 1908, however, this defect was re- 
medied by Lala Panna Lal executing a 
pro-note (psge 52) for Rs. 30,000 in favour 
of the Bank. It seems that the Company 
stood in need of further assistance from the 


' Bank, and apparently approached the Bank 


- Rs. 


~~ 
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for that purpose, for on tbe 13th September 
1908 at a meeting of the Bank’s Managing 
Committee, consisting of Rai Bahadur Lala 
Ganga Ram, ©. L E., Lala Ganga Ram, 
Lala Panna Lal and Lala Kidar Nath, a 
resolution was passed to the following 
effeat = |, i 

“ Resolved that a standing loan up to 
50,009 be given to the Laxmi Company 
the three 


Wd 


on the personal guarantee of 
Direstors :— 

“(1) Lala Panna Lal, 

(2) Lala Ganga Ram, 

(3) Lala Ram Saran Das, 

on: the following terms :— 

(CA) Rs. 80,000 will be a standing loan 
carrying interest at 73 per cent. per annum 
all the year round. The Laxmi Company 
may draw Rs. 20,000 by usance kundis not 
exceeding Rs. 5 000 ‘each and there shoul 
ba aninterval of a week between each and 
every drawing. These hundis will be accepted 
by the Bank on presentation, and if the 
Laxmi Committee wants to hava these 
hundis paid on due date, it will give at least 
two weeks’ notisa to the Bank without 
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The 
Company may draw to the extent of 
Rs. 20,000 by giving ‘one month’s previous 
-notice by demand drafts. 

“(B) The Directors of the Laxmi Company 
should give an indemnity bond undertaking 
to satisfy all claims of the Bank in the 
event of the Company failing to meet its 
liabilities.” | 

On -the 28th December 1908 Lala Panna 
GLal executed a second pro-note (Exhibit 
P 53) for the-sum of Rs, 20,000 for 





sending remittance, or 
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Laxmi the faith of and relying upon the declara- 


tion signed by usat the foot hereof, which 
declaration solemnly we declare to be true 
in every respect. a 
It is hereby further- agreed and declared 
that these presents shall remain and bea 
continuing security to you for the balance 
of the said account for the time being to the 
extent aforesaid, notwithstanding that at 
any time or times the balance of-the said 
account may be in your favour, it being - 
expressly intended that these presents shall 


value received for amounts overdrawn with bea security for the balance of the said 


~_ interest thereon, at the rate of seven and 
a half per cent. per annum from this date to 
date of payment in full. 


Hoth the pro-note Exhibit P52 and 


account due by the Laxmi Company, Limitsd, 

to you while the said account shall con- 

tinue open. 
"Signed at Ambala City this 28th day of. , 


the pro-note Hxhbibit P53 were signed Dosomber in the year one thousand nine 


by Lala Panna Lal as “Managing Direstor, 

Laxmi Company, Limited, Ambala City,” 

and “it is common ground that the consider- 

ation for the two pro-notes was .the 
. money advanced to the Laxmi Company 

and that. Lala Panna Lal had no 

personal account of his own with the 

respondent Bank, On the same date that 

Exhibit, P-53 was executed, a document 

‘(Exhibit P 54, „page 45) was executed 

in favour of the respondent Bank by 

-Basheshar Nath, Panna Lal and Ganga 

Ram, whose signatures, are bracketed together 

with the word “Directors” against them. 

‘This document rans as follows:— 

“The Manager, 
The Marwar Bank, Limited, 
Ambala City. 
DEAR SiR, | ; 
- Īn consideration of your allowing the 
Laxmi Company, Limited, to 


sums, not exceeding in the aggregate 


hundred and eight. 
4 ` We are, À 
Yours faitbfully, ` 
Basheshar Nath 
Panna Lal 
` Ganga Ram 
Such then in brief -are the facts as they 
existed at the time when the three dosu- - 
ments Exhibits P-52, 53 and 54 were 
executed, and in endeavouring to. interpret 
these documents, we consider we are entitled 
to keep those facts in mind [section 92, 
proviso (6) of the Indian Evidence Act, 
1272}. In our opinion; regard being had 
to the admissions: of the parties and to all 
the circumstances, the two pro-notes Ex- 
hibits P-52 and P-53 must be held to have 
been executed- by Lala Panna Lal in. his 
capacity as Managing Director of the Laxmi 
Company for and on behalf of the said 


( Directors.” | 


overdraw ~ Company, and in respect of them he him- 


self incurred no liability either personally 


Rs. 50,060 (fifty thousand only), on the- or as a surety, and the Laxmi Company 


Laxmi Company, Limited, 
demand pro-note in your favour of date 
we hereby pledge for the _re-payment 
on demand of the said overdraft together 
with interest thereon and of any - other 
sum or sums of money ‘which may be 


security ; of 


alone is liable thereon. ‘As regards Ex- 
hibit P-54, however, our sonclusions are 
different.. It is evident from the, resolution 
of the 13th September 1908 (Exhibit P-46) 
that the Directora of the Bank realised the 
necessity of having some further -security 


or ‘become due to you from the Laxmi “than the pro note Exhibit P-52 which had 


Company, Limited, on any account what- 
soeyer during the vontinuance of this pro- 
note. ` 2 x 


And_we hereby declare and agree that 


been executed on behalf of the Company 
by Lala Panna Lal .on the 16th Angust, 
especially if further advances to the limit. 
of Rs. 50,000 were to be made from time 


the overdraft allowed and intended to be to time to the Company. and that they 


secured” by this agreement shall be taken 


had decided that the form which any such 


to have beon allowed by you ontirely upon further security should take was to bo a 


` 
D, 


pi 


—_ 


‘to overdraw sums 
* aegregate-of Its. 50,000: ; only” musti mean 


t 
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personal guarantee by the then Directors of 
the Company, Lala Panna Lal, Lala Ganga 
Ram and Lala Ram Saran Das, of whom 
the last? mentioned represented Jala 
‘Basheshar Nath, his nephew, no less than 
_ himself. The necessity .for this further 
security would certainly not become’ less 
urgent asthe year drew to its close and 


. the time for audit of the Bank’s books 
>» approached. 


Ib was in these circumstances 
that Exhibit P-54 came to be executed, 
Frima facie, therefore, we would expect 
. to ‘find the Bank, when fresh documents 
are being exeouted, insisting on the 
Directors of the Company complying 
with the terms of the resolution passed 
in September 1908 and we have now to 
look to Exhibit P-54 to seo if it is in terms 
the guarantee which itis claimed to be 
by the Bank. Unfortunately (and probably 
for the sake of saving a lawyer's fee) the 
Bank desided to adopt a form of security 
bond which was one of their stesk forms 
and used by customers who wished, to 
overdraw accounts from time to time (see 


' Exhibit P-60). 


As a result of this false SOS this 
playing with dangerous legal instruments 
without understanding the real meaning of 
the terms amployed, the Bank has been 
involved in costly litigation, for it is hardly 
too much to say that the present claim 


would probably’ never have been disputed ` 


by defendants Nos. 1 and 2, had not the 
person who adopted the es slavishly 
copied ont the. words “demand pro- -pote in 
yonr favour of date” after the words “Laxmi 
Company, Limited”, in the first paragraph 
of Exhibit- P.54, Despite the gonfusion 
caused by this carelessness (for such we: 
_ must consider it), the -general tenor of the 
document appears to be clear “enough. 
The opening words: “In consideration of 
your allowing the Laxmi Company, Limited, 
not exceeding in the 


that the principal debtor is the Company | 
and that the executants of the document 
are the guarantors for the re payment of 
all sums overdrawn or\due by the Company: 
ap to tha specified limit of Rs. 50,040. In 
other words, the agreement is a contract of ' 


-~ gontinuing guarantee” within the - meaning -` 


and for the purposes of sections 126, 128 
and 129 of the Contract Act, and that it is 


f 
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not (as contended by défendants Nos. 1 
and 2) merely an agreement by the Com- 
pany itself through its Directors is obvious 
not only from the terms of the document 
to which we have referred but also from 
the fact that it was executed, unlike Ex- 
hibits P>52 and P-53, by tise Directors 
and not one, whereas bad it been a con- 
tract on behalf of the Company the signature 
of one Direstor would have been as sufficient 
for its due execution as it was for the 
execution of the two pro-notes. Moreover, it 
is å faci of some significance, and throws 
considerable lighton the real meaning of 
the executants, that one of them, Lala Ganga 
Ram, has admitted his personal liability 
thereunder and paid up tbe one-third 
share, namely, Re. 9,384 due from him 
under the contract, Mr. Petman contended 
that tho liability of the executants sould 
not in any event extend beyond the amount 
af the pro‘rote Exhibit P-53, inasmuch ag 
that was the pro-note referred to in paragraph 
1 of this document. We cannot agree with 
him, as we are salisfied that tha words 
“demand pro-note in your favourof date” 


_were by “mistake copied from the form 


Branch and” thongh there 


which served asa precedent for this docu- 
ment, whereas: the amount whish tke 
Company were to, be at liberty to over- 
draw up to has’ been rightly stated in the 
same paragraph as being Rs. 50,000, Nor 
can we agree with the argument that there 
were two wholly independent accounts 
between’ the Laxmi Company and the rg» 
spondent Bank, the one being “the pro-note 
account of Rs 30, 000” covered by Exhibit 
P.52 and the öther” ‘a floating account” to 
whioh P-53 and P.54 referred. Originally 
no doubt two accounts appear to have been 
kept up by the Bank, but this was due to 
the fact thaf the Rs. 20,000 had been 
advanced by the Cantonment Branch of the 
Bank, whereas the smaller current account 
ahiahi opened in May 1908 was with tbe 
City Branch of the'Bank. In Ostober 1908 
the amount then due to the Cantonment 
Branch was transferred to the City Branch, 
and that this was done to the knowledge of 
the defendants is. clear from Exhibit D.3 
{page 71), which isa statement of account 
submitted by the Dank to the Laxmi 
Company and filed by defendants. There- 
after the accounts were all kept by the City 
ig a scortain 


4 


` pany 


to the Company 


-plaintiffs 


; only 
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amount of confusion,. inasmuch as the 
accounts which commence at page 82 of 
the paper.book were allowed to continue 
up to December 1909 part passu with the 
account set forth at pages 43—567, it is clear 
that the accounts were those of the Com- 
alone and that the amounts due on 
the pro-note and the sums drawn by the 
Company from the Bank and payments 
made. from time to time by the Company 
to the Bank were all treated as being on the 
same footing. There is no doubt moyseover 
that the accounts were consolidated in Dedem- 
ber 1909 and thereafter continued as set 
forth at pages 48 ef seg. It is alleged that 
this was done without the knowledge of 
defendants Nos. 1 and 2. But if is selear 
from the correspondence on the. record 
that statements of accounts were’ duly 
submitted from time to time by the Bank 
(e. g, see, Exhibits P-2 
and P 3) and iwe have no reason to suppose 
that the Directors of the Ccmpany, or in 
other words the defendants, were unaware 
of what was being done. . a 


$ 
We hold then that defendants Nos. 1 and 
9 are personally liable under Exhibit P.54 
for sums due by> the Company to the 
respondent Bank within the margin of 
Rs. 50,000 and as no attempt has been 


-mede to impugn the- accuracy of the 


yarious items set forth in the accounts 
fled by the Bank, we must further hold that 
the amountclaimed, namely, Rs. 128,853 12.0 
is correct. 

As regards the arguments exthat the 
sannot sue defendants Nos. l 
and 2 until they have first sued the da- 
fendant Company, the principal debtor, 
have failed to realise from the latter, it is 
necessary to refer to Sankana Kalana 
y. Virupakashapa Ganeshapa (1), Lachhman 
Joharimal v. Bapu Kandu. (2) and Yotakot 
Shangunnt Menon v. Kurusingal Kaku Varid 
(3) as sitio: 
that in a case of this kind, the creditor is 
not bound to exhaust his ‘remedy against 
the principal before suing the surety” and 
that a suit may be maintained against the 


‘surety though the principal bas not been 
“sned , l i 


(1)7 B. 146 7 Ind. Jur. 317; 4 Ind. Dee, (N. s.) £9. 
(2) 6 Bom. IL C. Re A.C, J. 241, 
(3) AM. IL. O, R, 190, 
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and - 


sufficient authority for the proposition ` 
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The fourth contention is not tenable upon 
the terms of Exhibit: P.54, as the obligation 
thereunder is clearly joint and several. 
Accordingly plaintiff by accepting payment 
of his one-third share from Lala Ganga 
Ram cannot be held to have released the 
so-aureties. 

As regards the fifth contention, viz., that 
a variation was made inthe terms .of the 
contrast ‘when the rate of interest was 
enhanced from 7% to 8; per cent. and that 
such variation being without the consent 
or knowledge of defendants Nos. 1 and 2 
released (them from their contract, or at all 
events did not render them liable to pay 
interest ab a rate. other than that originally 
agreed upon, we’ are unable to accept the 
argument, as we are satisfied. upon -the 
evidence that defendants Nos. 1 and 2 must 
have had knowledge of the variation in 
question. Admittedly, the Bank gaye due 
notice of their intention to enhance the rate 
to the Laxmi Company (see Exhibits P-5, 
D‘12 and P-6) and we cannot belieye that 
the Directors of the Laxmi Company were - 
altogether in the dark upon this point. 
According to Wadhawa Singh, P. W. No. 6, 
the liquidator of the Laxmi Company, 
Hxbibit P-63, which will be found at page 
66 of the printed record, was filed by 
himself and Lala Panna Lal in the Court 
of the Districé Judge at” Ambala in 
connection with the liquidation proceedings, 
and upon this exhibit there is a “note” 
that interest at 8f per cent. is to be 
included from the: 1st January 1912 on the 
balanse of Ra, 26,000-9-4 due to the Bank. 
This again shows that defendant No. 2 at 
all events was well aware that enhanced 
interest was being charged, and in addition 
to this we have the significant fact that 
neither defendant No. 1 nor defendant 
“No. 2 went into the witness-box to swear 
that they had no knowledge of the 
agreement between the Company and the 
Bank, . Š = 

In the sixth place it is contended that the 
Bank were negligent in realising an amount ` 
of Rs. 9,025-0-0 due on certain hundis 
which had been sent’to them by the Lasmi 
Company as security forthe money due to 
the Bank and that consequently the said 
amount must be deducted from any sum 
found to be due to the Bank. It is not 
specified in the pleadings what particular 


` 
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hundis are referred to ia this ssnnestion, bat 
apparently they are the five set forth in 
Exhibit D-15 at paga 80 of the paper- 
book. The District Jadge has founi that 
the Bank made every reasonable effort to 
realise the hundis in their possession and 
that on their failure to do so, they brought 
the matter to the notice of the Company 
and were told on more than ono ocsasion 
to hold up the Aundis for the time being. 
This finding is supported by various dosu- 
ments on the record (see Exhibits P-32, 
33, 85, 36, 37, 38, 40, 4l and 44). In fase 
of this “evidence,we cannot agree that the 
Bank showed negligence in the matter of 
realising the hundis and.that they are, there- 
fore, liable to make good to the Company 
any loss that may have been sustained by 
reason of the hundzs being now time-barred. 

We know of no authority in support of 
the argument that the plaintiff Bank was 
bound to accept the hypothecation of cər- 
tain supplementary securities which the 
Company offered the Bank in Dacember 
1210 (see Exhibit P. W. 1 at page 67); 
or, that their refusal to assept sush hypo- 
thesation debars them from claiming relief 
against the sureties. 

Finally, there is the question of the in- 
terest fo be allowed from date of suit to 
date of realisation. 
granted this at the contract rate of 8} per 
cent. per annum and we, are unable to hold 
that he acted unreasonably in so doing. The 
rate is not unduly high and it musi be 
remembered that the Bank has been deprived 
of its money for some considerable time. 

Before soncluding we would advert briefly 
to Mr. Petman’s request that we should 
Yyemand the cass in order to enable defeni- 
ants to call evidence to prove that Er- 
hibit P-54 has a well underatood maaning 
in banking circles and that the form in 
whish the contract of the 28th Dasembar 
1905 was embodied was one employed by 
the oustomer of a Bank who wishes to ba 
allowed to overdraw his account from time 
to time. We find if unnecessary to accede 
to this prayer as if is, in our opinion, ths 
duty of the Court to oonstrue a written 
contract ofthis kind for itsslf, and we are 
unable to see how the ‘evidens of ths 
bankers aul bankers’ clerks sould ba rala- 
vant. to, or indesl of any material assist- 
ance in the interpratation of an agreamant 
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in writing whioh is clear enough so far ag 
its language is conserned. 

The result i3 that wə dismis3 
appeals with costs. 


both the 


Appeals dismissed. 


CALCUTTA HIGH COURT, ` 
Civit Rue No. 337 ər 1918. 
August 9, 1918, 
Present:—Mr, Justice Fletcher and 
Mr. Justice Walmsley. 
HARIMOHON ROY-—Pratstire— 
: PETITIONER 
VETSUS 

KHALIL BEPARY AND oTHEBs—~ 

Darenpanrs—Ovposite Pasgry. 

Specific Relief Act (I of 1877), s. 9 —Possessory suit, 
whether can be dismissed on ground of want of title— 
Civil Procedure Code (Act V of 1903), s. 115 —Revision. 

In a suit under the provisions of section 9 of the 
Specific Relief Act, the plaintiff on proving his 
possession and dispossession as mentioned in the 
section is entitled to be restored to possession. [p. 
434, col. 1.] 

Where in a suit uuder section 9 of the Specific 
Relief Act, the Oourt after finding that the plaintiff 
was in possession dismissed the suit on the ground 
that the plaintiff’s possession was without title: 

Held, that the plaintiff was entitled to ba restored 
to possession, [p. 434, col. 1.] 

Rule against the order of the Munsif, 2nd 
Court, Nabinagora. 
FAOTS,-—In this oasa the plaintiff brought 
a suit for resovery ofa plot of Bazir land 
“which was fenced round by him as part 
of land appertaining to the land on 
which his shop stands. The defendants, 
who were the ad sharer ownera of the Bazar, 
dispossessed the plaintiff of the disputed 
land by eresting a tin shed. Tho plaint- 
iff thereupon brought this suit for rasovery 
of possgssion- uuder sestion 9 of the Spasifis 
Relief - Act. The defense was that the 
plaintiff did nob take any settlement of the 
disputei land, waish wasa piesa of. khas 
land, from any of the oo sharer maluks of 
the Bizir and that the plaintiff was never 
in p233933i9a, whəreas tha defendants were 
in p2isession by allowing the itinerant stall- 
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keepers to hold their stalls there. The 
Court below found that the plaintiff was 
In possession but without any title, ag he 
did not take any settlement from any of 
the maliks and on finding that he was 
.2 trespasser dismissed the plaintiff’s suit, 
Hence this appeal. 

Babu Gopal Chandra Das, for the Petitioner. 
—Upon the finding the plaintiff was entitled 
to succeed under section 9 of the Specifia 
Relief Act. The scope of section 9 is to 
give summary remedy to a person who is 
dispossessed without his consent by re- 
storing him to possession without any in- 
vestigation into the question of his title, 
Now when inthis case on an investigation 
if bas been found that the plaintiff was in 
possession, the Court below should have 
given him adecree without going into the 
question of title. Under section 9 of the 
Specific Relief Act the Court bad no juris- 
diction to dismiss the suit while it found 
that the plaintiff was in possession but was 
dispossessed by the defendants. 

No one appeared for the Opposita Party, 

JUDGMENT.—This Rule was obtained by 
the plaintiff calling upon the opposite party 
to show cause why the judgment and decree 
complained of should not be set aside. No 
one shows cause at the hearing before us. 
The plaintiff brought the suit to recover 
possession under section $ of the Specific 
Relief Act. The Court below found that 
the plaintiff was in possession of the land. 
Therefore, under the terms of the Act, he 
was entitled to .be restored to possession, 
But the Munsif, finding the plaintiff to be 
in possession without any title, dismissed 
the amit. The suit being one under the pro- 
visions of section 9 of the Specife Reliaf 
Act, the plaintiff, on proving his possession 
and dispossession as mentioned in the sec- 
tion, was entitled to be restored to pos- 
session. The judgment and decree passed 
by the learned Munsif must be set aside 
and in lieu thereof a deòree must be passed 
directing the plaintiff to be restored to 
possession of the suit land. The peti- 
tioner is entitled to his costs in this Rule. 
We assess the -hearing fee at one gold 
mohur. 


Jiule made absolute, 
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SIND JUDICIAL COMMISSIONER’S 
COURT. 
MISCELLANEOUS Crvin APPRAL No. 7 cr 1918. 
April 3, 1918. 
Present: —Mr. Pratt, J. O., and 
Mr. Crousb, A. J. C. 
Messrs. KODUMAL KALUMAL— 
PLAINTIFF3—A PPELLANTS 
VETSUS j 


Messrs. VOLKART BROS.— Derenpants—- | 


RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 5. 104 (e)— 
Arbitration Act (IX of 1899), s 19—Appeal, right of, 
against order under s. 19 of Arhitration Act— Staying 
or refusing to stay suit —“After&ippearance,” meaning 
of —Stay of swit—Duty of Court—Burden of proof. 

An appeal lies under ‘section 104 (e), Civil Pro- 
cedure Code, against an order passed under section 
19 of the Arbitration Act, staying or refusing to 
stay asuit, where there is an agreement to refer to 
[p. 435, col. 1.) 

An appearance by a defendant for the purpose 
of making a stay application can be treated as an 
appearance:in the suit. [p. 435, col. 2. 

the expression “ after appearance ” in section 19 
of the Arbitration Act is merely directory, and 
neglect of this procedure would not invalidate an 
order of stay made by the Court. [p. 485, col. 2.] 

Under section 19 of the Arbitration Act, where 
there is an agreement to refer, itis prima facie 
the duty ofthe Court to stay a suit and the onus 
is on the plaintiff to show why he should not be 
bound by his agreement. , [p. 486, col. 1.] 

The provision of English Law whereby an arbi- 
trator can be compelled to refer a point of law for 
the opinion of the Court docs not apply in India, 
Under the Arbitration Act an arbitrator isthe sole 
judge of both questions of fact as well as of law 
arising under the reference and it is discretionary 
with him to apply for the Court’s opinion on any 


question of law. [p. 436, col. 1,| 


Appeal against the order of Mr. Fawcett, 


A. J. O., Sind. s 


Mr. Wadhumal Oodharam, for the Appel- 
lants. 


Mr. T. G. Elphinston, for the Respond- 
ents, 


JUDGMENT.—This is an appeal from an 
order made by the Additional Judisial Com 
missioner staying a suit filed by the appel- 
lants against Messrs. Volkart Brothers under 
section 19 of the Indian Arbitration Act. 


The preliminary objection raised by Mr. 
Elphinston on behalf of the WVolkart Bro- 
thers is that no appeal lies. It is true 
that no provision is made for an appeal 
in the Arbitration Act IX of 1899, but-we 
think it clear that an appeal lies under 
section 104.(e) of the Civil Procedure Code, 
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That sub-section allows an appeal from an 
order staying or refusing to stay a suit 
where there is an agreement to refer to 
arbitration. There is no ground for the 
suggestion that the word “order” in sec- 
tion 104 is limited to an order under the 
_ Civil Procedure Code. The word “order” 
is defined in section 2, sub-clause (14), in 
very wide words as “femal expression of 
any decision of a Civil Court which is not 
a decree.” Section 104 takes the place of sec- 
tion 588 of the old Civil Procedure Code, 
in which the phrase was “the following 
orders under this Code.” ‘The words “under 
this Code” have been omitted from the pre- 
sent Civil Procedure Code, which refers 
merely to the “following orders.” Again 
the section itself makes a-distinction be- 
tween orders under the Code and others 
generally, for sub-section (A) specially refers 
to orders under any of the provisions of 
this Code. It seems clear that section 104 
(e) gives a right of appeal from any order 
made by a Civil Court staying or refusing 
to stay á suit where there is an agreement 
to refer to arbitration, whether under the 
Civil Procedure Code or under the Arbitra- 
tion Act IX of 1899, l 

The first point raised by tbe appellants 
refers merely to'a matter of procedure in 
the lower Court. Mr. Wadhumal com- 
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plains that the lower Court wrongly refused . 


the application for adjournment which he 
had made on the 25th February and that 
he had not, therefore, sufficient time to put 
his aise balote the Court. This, however, 
is ẹ matter within the discretion of the 
Court, with which we should be reluctant 
to interfere unless very strong oase had 
been shown. We do not think that such 
a case has been shown. The notice of the 
application was served upon Mr. Wadhumal 
three days before he applied for adjournment 
and the length of the arguments which he 
addressed to the lower Court shows that 
he had had suflicient time to prepare his case. 

The next point raised is that the appli- 
cation for stay is premature and should not 
be entertained, because it was made on the 
19th February 1918 at a time when no 
summons had been served upon the defend- 
ant. So that he could not be said to have 
. appeared in the suit. This objection is 
based upon the words of sestion 19 of the 
Arbitration Act, which directs that a party 


- argument, 
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may apply for stay at any time after put- 
ting appearance and before fling a written 
statement or taking any other steps in 
the proceedings. This section was copied 
from the corresponding section of the 
English Act and under the English Pro. 
cedure whereby a defendant may waive 
service and appear gratis without being 
served at all. Such appearance is also 
contemplated by the proviso to Order IX, 
rule 2, of the Civil Procedure Code. The 
appearance for the purpose of making the 
stay application could, therefore, be treated 
ags an appearance in’ the suit. But in any 
event we think the expression “after ap- 
pearance” in the section is merely directory, 
for, what the section is intended to pre- 
vent, is a party filing an application for 
stay after he bas attorned to the jurisdis- 
tion of the Court, as appears from the 
wording of the corresponding section in 
the Arbitration Schedule of the Civil Pro- 
cedure Code. Neglect of this procedure does 
not, therefore, invalidate the order made by 
the Court, 


>. Now coming to the merits of the case, 
the appellant’s first contention is that he, as 
a plaintiff, has a right to come to Court 
and that the onus is on the other party, 
the defendants, to show why the suit should be 
stayed. But the wording of section 19 is 
perfectly clear. It shows that the Court 
must be satisfied by the plaintiff that there 
is a reason for not staying the suit and 
not acting on the submission to arbitra- 
tion. In this respect the section is in 
accord with what has been described as a 
classic passage in the judgment of Lord 
Selborne, L. C.,in the case of Willesford 
vy. Watson (1). it is as follows: “Bat I 
think thatthe legislature and the Act of 
Parliament under which the Court is now 
asked to act bave given the answer to that 
if parties choose to determine 
for themselves that they will have a do- 
mestic forum instead of resorting to the 
ordinary Courts, then since that Act of 
Parliament was passed a prima facie duty 
is cast upon the Courta to act upon such an 
agreement,” 


(1) (1878) 8Ch. 473 at p. 479; 42 L. J, Oh. 447; 28 
lu, T: 428; 21 wW, R. 360, 
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The parties here have made that agree- 
ment. They probably knew what were the 
reasons ‘in favour of determining these ques- 
tious by arbitration, and what were the 
reasons against it, and made it part of their 


mutual contract that these questions should < 


be so determined. The plaintiffs cannot, 
therefore, be now heard to complain if that 
part of their contract is carried into effect. 

It is, therefore, a prima facie duty of 
the Court to stay a suit and the onus 
is on the plaintiff to show why he should 
not be bound by his agreement to refer to 
arbitration. 

The reasons that have been shown are 
three : — 

' Firstly, it is said that the dispuf® involved 
complicated questions of law which oan be 
better determined by the Court than by 
the arbitrators. Mr. Wadhumal contends 
that itis the Jaw in England that where- 
ever there is a complicated question of 
law-to be decided the Court should stay 
the suit. But the English cases do ‘not 
apply where questions of fact as well as 
of law are in dispute. Under the English 
Act the arbitrators can be compelled to” 
refer a point of law for the opinion of the 
Court, and onthis there is authority that 
‘where the only matter in dispute is a ques- 
tion of law, the Courts will be disposed 
to refuse the stay since it would be idle 
to remit to the arbitrator that which the 
arbitrator would, in his turn, have to 
remit to the Court. But this argument 
does not apply in India, for the Indian 
Arbitration Act contains no provision under 
which the arbitrators can be compelled to 
refer to the Court a question of law.. The 
machinery of the Indian Act is adequate 
for the disposal both of questions of fact 
and questions of law, and section 10B of 
the Act gives the arbitrators power to in- 
vcke the assistance of the Court for a 
desision of a question of law, if they so 
desire. We do not, however, go to the 
length cf saying that there may not be 
cases involving complicated questions of 
law which the Court would be better able 
to try than tbe arbitrators. But Mr. 
Wadhumal has entirely failed to convince 
‘ us that any such question arises in the 
present case. 
law in this case which the arbitrators 
would be incompetent to decide P In the 
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What are the questions of. 
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„first place it is said{;that a question arises 


as to the construction of the contract. 
But the contract is a simple mercantile 
contract and one which we think any man 
of business would be perfectly competent 
to construe. Next it is said that the de- 
fendants might raise a defence under a 
recent English Statute, tz., Emergency Act 
of 1917, referred to by my learned brother in 
his jadah in Miscellaneous Appeal No. 40 
of 1918 [ Messrs. Volkart Brothers v. Messrs. 
Kodumal|. But that Statute has no appli- 
cation to the present contract. Next it is 
said that the plaintiffs anticipate that the 
defendants will raise a defence that there 
is a custom affecting the contract whereby 
the plaintiffs are bound to take ‘delivery 
although the goods may bave been shipped 
after the time limited by the termas of the 
contract, But it does not appear that there 
is any occasion to raise this plea, for, 
clause 13 of the contract makes a special 
provision for late delivery. And even if 
such a plea were raised, if would be a 
customary right arising out of the contract 
and falling within the scope of the very 
wide arbitration clause. i 

Next it is urged that the arbitrators 
would be unable to call the evidence neses- 
sary for the trial of the suit because the 
plaintiff wonld have to prove the dates of 
the sailings of the steamers leaving Java. 
But under present conditions the Courts 
would find great difficulty in executing Com. 
missions in Java and no such evidence is 
necessary, for the sailing dates could be 
easily proved before the arbitrators from 
Reuter’s cables, 

The next point raised is that the ins 
out of which the arbitrators are to be >- 
selected is prejudiced because all European 
merchants are importers, and, therefore, their 


‘sympathy would be with the defendants. 


But the class out of which the arbitrators 
are to be selested is not limited to sugar 
merchants. The arbitration is to be by 
two European merchants resident in Karachi, 
and we cannot-believe that two disinterested 
European merchants cannot be found in 
Karachi. It is said that the European 
merchants would be unwilling to act. as 
arbitrators in this case and that arbitration 
would fail for that reason. But in that 
event if would be open to the appellants 
to make an application to revive the suit 
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Apart from these considerations, this Court 
would be loth to interfera with the discretion 
exercised by the lower Court, as suggested 
in the case of Jatpal Kunwar vy. Inder Baka- 
dur Singh (2), where it was held that the 
Court of Appeal will not interfere with the 
discretion judicially exercised by the lower 
Court. That was the consideration that 
governed the judgment of Lord Moulton 
in Bristol Corporation v. Aird (3). 

We accordingly confirm the order of the 
lower Court and dismiss this appeal with 
costs, 


Appeal dismissed, 


(2) 26 A. 228; 81 I. A. 67; 8 O. W. N. 465; 6 Bom. L. 
: 495; 14 M. L, J, 140: Sax. P, O. J. 625; 7 O. O. 239 

(3) (1918) A.C, 241 ab p. 260; ` 82 L, J. K. B. 684; 
108 L. T. 434; 77 J. P. 209; 29 T. L. R. 360. 
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CALCUTTA HIGH COURT. 
` APPEAL FROM ORIGINAL Cryin No. 103 
or 1916. 

May 22, 1917. 

Present:-—Sir Lancelot Sanderson, Kr., 

Chief Justice, and Justice Sir John 
= Woodroffe, Kr. 
i GAMMETER—PETITIONER— 
ÅPPELLANT 
versus 


Tan CONTROLLER or PATENTS AND 


DESIGNS AND OTHERS— RESPONDENTS. 

Patents and Designs Act {II ef 1911), ss. 5, 17, 48, 
62, 64, 77-—Specific Relief Act (I of 1877), s. 45—New 
and original design, test of—Jurisdiction of Controller 
— Revision—High Court, power of, to revise Controller's 
decision under s. 64. 

Section 62 of the Patents and Designs Act is 
limited to applications by the registerad proprietor 
or some person in whom his interest is vested. [p 
438, col, 2.] 

Section 64o0f the Act does not apply to the case 
of cancellation of a design which has already been 
registered; the words “non-insertion in” or ‘omission 
from the register” used in section 64 do not cover a 
case of registration of a design and subsequent 
cancellation of it. [p. 489, col. 1. ] f 

Section 77 of the Act does not give the Governor. 
General in Council power to extend the powers of 
the Controller beyond those which are given to him 
by the express provisions of the Act. [p..440, col. 1.] 

The High Court has no power to revise the 
Controller's decision under section 64 of the Act. [p. 
440, col. 1.) as 

A design in order to be new or original within 
the meaning of the Act, need not be new or original 
in the sense of never having been seen before as 
applied to any article whatever; there might be a 
noyélty in applying an old thing to a new use, 


A 


provided itis not merely analogous. [p. 441, col. 2; 
p. 442, col. 2] 

Where the design of a metal band called the 
“Novelty band,” intended to attach a watch to the 
wrist, was similarin shape and configuration to 2 
bracelet previously manufactured for ornamental 
purposes: 

Held, that though the shape of the “Novelty” band 
by itself could not be said to be new and original, 
the application of it to a watch to be worn on the 
wrist was for a purpose so different from and for 
a use so dissimilar to the purpose and use of the 
bracelet that the design in question might be said to 
be original. [p. 442, col. 2. 


Appeal against the crder of Mr. Ju tice 
Fletcher, dated the 13th July 1916. 
Mr. Langford James (with him Mr. S. K, 


Gupta), for the Appellant. 


Mr. B. 0O. Mitier, Offg. Advocate- General- 
(with him Mr, S. O. Roy), for the Controller. 

Mr. B. L, Matter (with him Mr. S. R. Das), 
for Messrs, Boseck & Co. 


JUDGMENT. 

SANDERSON, O. J— This is an appeal by 
Ernest Otto Gammeter against the judgment 
of my learned brother Mr. Justice Fletcher. 

The matter arises in connection with an 
applisation which was made by Mr. Gam- 
meter to the Controller of Patents and 
Designs on the 16th of danzary 1915, 
whereby the Controller was requested to 
register the accompanying design in class, 
The description of the design was as follows: 
“The design consists of a metal band, for 
attaching a watch to the wrist and novelty 
is claimed for such a band, preferably of 
silver, passed below the watch through 
loops affixed to each side of the watch 
case, which method by preventicg the 
bending of the band between the said 
loops, tends to draw the free esdas of the 
band apart, and thus assisted by the re- 
cilience of the metal, prevent the accidental 
opening of the fastening means which 
consist of one or more studs on one end 
and projecting from either the inner or 
outer side of the band, taking into one 
or more -or several key-hole slots provided 
in the other end of band,” 

The Controller registered that design on 
the 5th of February 1915. On the «3rd 
of July 1915, Messrs, J. Boseck & Co. 
applied to the Controller for cancellation 
of the registration; and, after hearing 
both parties, that is to say, Mr. Gammeter 
and Messrs. Boseck & Co., on the 7th 
of Auguet 1915, the Controller sanselled 
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the registration, On the 23rd of February 
1916, notice of an application to the learn- 
ed Judge was giver; and the notice was 
that an application would be made for 
au order that the Controller of Patents 
and Designs shocld place the Design No. 
2611 upon the register of designs in 
such manner as the same was on and prior 
to 4th August 1915. The notice was head- 
ed “In the matter of section 45 -of the 
Spesific Relief Act, 1877, and, in the 
matter of the Indian Patents and Designs 
Act, 1911.” Section 45 of the Specific 
Relief Act provides as follows: “Any of 
the High Courts of Judicature at Fort 
William, Madras and Bombay may make 
an order requiring any specific act to be 
done or forborne, within the local limits 
of its ordinary original civil jurisdiction, 
by any person holding a publie offise, 
whether of a permanent or a temporary 
nature, or by any Corporation or inferior 
Court of Judicature, provided ... 
(e) that in the opinion of the High Court 
such doing or forbearing is sonsonant to 
right and justice, (d) that the applicant 
has no other specife and adequate legal 
remedy,” 

The first point that was taken before the 
learned Judge was that the Controller had 
exseeded his jurisdiction: and the second point 
was that, even if he had jurisdiction, he ought 
not to have cancelled the registration, because 
the design was in fast a new and original 
design. 

Now, the Controller is alleged to have 
acted under section 62 of the Indian 
Patents and Designs Act: and it is argued 
on behalf of the appellant that the Con- 
troller had no jurisdiction upon the appli- 
cation of Messrs. Boseck & Co., which 
was hostile to the interest of Mr. Gam- 
meter, to cancel the registration of the 
design, on the ground that section 62 is 
limited to cases of applications by the 
registered owner or somebody in whom is 
vested the interest of the registered owner, 
such as the trustees in bankruptey or 
the Liquidator, if the registered owner 
happens to be a Oompany. That is 
the first question I propose to consider. 

The first part of this Ast deals with 


patents, and the second part, which begins 


at section 43, deals with designs: and 
section 43 provides, in sub-section (1) that 


“The Controller may, on the application 
of any person claiming to be the pro- 
prietor of any new or original design not 
previously published in British India, 
register the design under this part.” Sub- 
section (4) provides that ‘The Controller 
may, if he thinks fit,. refuse to register 
any design presented to him for registra- 
tion; but any person aggrieved by any 
such refusal may appeal to the Governor-, 
General in Counsil”: so that, the Controller 
upon an application for the registration 
of a design has diseretion either to register 
or to refuse to register, but his desision 
is subjest to an appeal not to the Courts, 
but to the Governor-General in Counail. 
Then after several sections to which 
I need not refer in detail, comes section 
62 in Part III,. which part applies general- 
ly both to Patents and Designs. That 
section provides, “The Controller may, on 
requcst in writing accompanied by the pres- 
cribed fee,—(a) correct any clerical error 
in or in connection with an application 
for a patent or in any patent or any spesi- 
ficatiun; (b) cancel the registration of a 
design either wholly or in respect of any 
particular goods in connection with which. 
the design is registered; (c) correct any 
clerical error in the representation of a 
design or in the name or address of the 
proprietor of any patent or design, or in any 
other matter which is entered upon the register 
of patents or the register of designs.’’ That is 
the sestion upon which this matter primarily 
depends. Iam of opinion that the contention 
of the appellant in this case with regard 
to the construction of that section is correct, 
I think, on reading the section itself, 
the proper construction. to put upon if is 
that it is limited to applications by the 
registered proprietor or by some person 
in whom his interest is vested. First of 
all the words “on request in writing” 
induse me to think that they must mean ` 
on request, by a person who is interested 
in the patent or design. Then when I 
come to look at the matters which are 
dealt with in that. section, I find that 
clause (a) dealas with the correction of any 
clerical error in or in connection with an 
application for a patent or in any patent 
or any specification; and clause (c) deals with 
the correction of any clerical error inthe 
representation of a design, etc. These are 
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obviously matters which can soncern only 
the proprietor or the person in whom bis 
interest is vested. Then between these two 
clauses (a) and (c), comes the clause in 
question, “(b) cancel the registration of a 
design either wholly or in respect of any 
particular goods in sonneation with which 
the design is registered.” It is quite 
possible that the registered owner may 
desire to have the registration sancelled, for 
instance, he may desire to avoid a litigation. 
which may be threatened against him in 
connection with the design which he has 
been sucsessful in getting registered. 1 
think itis an extraordinary way of provid» 
ing, if it was intended to provide, that 
the Controller might cancel the: registra- 
tion upon an application by a third person 
hostile to the registered owner, by placing 
the provision between two clauses which 
obviously deal with the correction of clerical 
errors which obviously can only bs corresct- 
edon the applisation of a registered owner: 
The matter doss not rest there: because 
when I come to section 64, sub-section (1), I 
find it provides, “A High Court may, on the 
application in the prescribed manner of any 
person aggrieved by the non-insertion in 
or omission from the register of patents 
or designs of any entry, or by any entry 
made in either such register without suffi- 
sient cause, or by any entry wrongly re- 
maining on either such register, or by an 
error or defect in any entry in either such 
register, make such order for making, ex- 
punging or varying such entry as it may 
think fit.” JY think the learned Judge in 
the Court below held that the words “non- 
insertion in or omission from the register” 
would cover a oase of tke registration of 
the design and subsequent cancellation of 
it. I doubt, having regard to the provision 
of section 62, whether that is the sorrect 
interpretation to put upon if. When the 
word “oancel”’ has been used in section 
62, if the Legislature intended that section 
64 should apply to cancellation by the Con- 
troller, I think if is a curions thing that 
that has not been specifically mentioned in 
section 64. The word “cancel” has been 
used in clause (b) of section 62; and if 
that was intended to be “sancellation” upon 
the application of a person hostile to the 
registered owner, and if if was intended 
by section 64 fo give a right of appeal 


against such cancellation, I think it is extra- 
ordinary that the word “‘sancellation’”’ 
was not used in section 64 Bat again 
the matter does not rest there because when 
I turn to section 67, T find that section 
prcvides as follows: — Where any dissre- 
tionary power is by or under this Act given 
to the Controller, he shall not exercise that 
power adversely to the applicant for a patent, 
or for amendment of an application or of 
a specification, or for registration of a 
design, without (if so required within the 
prescribed time by the applicant) giving 
the applicant an opportunity of being heard.” 
1 think it is pretty plain that the sections 
which are referred to in that section are 
sections 5, 17 and 43, and that section 62 
is not referred to. It provides that if the 
Controller is going to exersise his power 
adversely to the applicant in any of the 
gases mentioned, he should give the appli- 
cant an opportunity of being heard. The 
section does not deal with the application 
which itis suggested may be made by a 
third person under section 62 for cancel. 
lation of the registration. The learned 
Advosate-General argued that inasmuoh as 
the Controller would be occupying a guasi 
judicial position, he would naturally give 
the applisant an opportunity of being heard. 
The point, however, is that when the Act 
specifies certain cases in which an op- 
portunity of being héard should be given 
to the applicant, it seems to me that if para- 
graph (b) of section 62 had been intend- 
ed to apply to the cancellation of registration 
upon the application of a person other than 
the registered owner, then section 67 would 
have contained a provision thatin such a 
case an opportunity of being heard should 
bə given to the owner of the registered 
design.’ These considerations lead me to 
think that the contention put forward by 


the appellant in this case is a sorrest 
one. Then again, this  sastion is 
similar to section 70 of the English 


Act, (7 Edw. 7), and our attention was 
drawn to the form which had been drawn 
up by the Board of Trade in pursuance 
of the English Act: that section has been 
interpreted by the Board of Trade Ag 
applying only to applications by a registered 
owner or by somebody in whom the interest 
of the registered owner is vested, such asg 
the trustee in bankruptey or, in the cage 


‘plications by registered owners. 
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of a Company, the Liquidator. I quite 
agree with the learned Advocate-General 
that that interpretation is not binding upon 
this Court; but it is interesting, at all 
evants, to find that the Board of Trade 
interpreted the Aet inthe same way that 
1 have. It is argued by the -learned 
Advocate-General that, as- regards this 
country, Form No. 20 is not limited to ap- 
That is 
quite true. But the section which gives 
power tothe Governor-General in Counail 
to make rules under the Ast, is sestion 77, 
and it is in these words: “(1) The 
Governor-General in Council may make such 
rules as he thinks expedient, subject to the 
provisions of this Act . cE mE 
g) generally for the purposa of carrying 


into effect the provisions of this Act.” It 


must be obvious that that section does not 
give the Governor-General in Gounsil power 
to extend the powers of the Controiler 
further than is giyen to him by the express 
provisions of the Act, and Ido not think 
that the fact that Form No. 20 has been 
framed in a general way and is not limited 
in its words to applications by a registered 
owner, affects, what J think is the meaning 
of section 62, 

Therefore, the conclusion at which I 
arrive on this point is that the Controller, 
upon the application of Messrs. Boseck & 
Co., had no jurisdiction to cancel the regis- 
tration, and if seems to me that under the 
Act the proper and ordinary way of ox- 
punging the registration of a design was 
to apply to this Court under section 64, 

This, however, does not conclude the 
question, because 
deciding the first point in favour of the 
Controller adjourned the matter in order 
that he might see whether or not the 
désign was a new or original design. The 
learned Judge thought that the Court had 
power to revise the Controller’s decision 
under section 64. If, my interpretation of 
section 62 is correct, then that would not 
be so, and the applicant would be entitled 
to the order which he asks for, under 
section 45 of the Specific Relief Act, but for 
the existence of paragraph (c) to which I 
have already referred, namely, “that in 
the opinion of the High Court such doing 
or forbearing is consonant to right and 
justice.” “s A 


h 


the learned Judge in 


Therefore, before we can direst the Con- 
troller to restore the ragistration of the 
design, we have to consider in effect the 
sama quastion which, was «onsiderad by 
the learned Judge, Mr. Justice Fletcher, 
namely, whether the Court should require 
the Contraller to restora the design to the 
register on the ground that the design was 
new and original. 

Now, the findings of the learned Jndge 
on this part of the case are as follows: 
First of all, he points out that “the jadg- 
meant of the Controller turned on the 
question a3 to whether. there was any 
novelty in the key-holes and battons which 
ara used for fastening the band to the 
wrist.’ The applisant seams to have baen 
rather doubtful as to the ground on which 
he ought to havea based his case, and 
the point that was urged before the Con- 
troller has not been urged before us, 
Obviously it sould not be because there 
was nd novelty -or originality” in, the 
fastening of this particalar band, Thab is 
clear upon tha. evidensa. Bat it 19. not 
unimportant to notise. Appirently „bhis 
was the main point which tha Controller 
had before him when Messrs. Bosesk & 
Co. were objesting to the registration; and, 
if that was the main ground relied upon 
for novelty and originality, I can quite 
understand that the Controller came to the 
sonslusion that thera was no novelty, 
or originality. When this matter was before 
the learned Judge,.one of the groundaon 
which the appellant relied was that there 
was firttening of the band. The learned 
Judge bised his desisidn, to some extent 
at all events, upon the fact that he was 
sonvinced that there was nothing in that 
point and that the flittening did not really 
exist and that it only came into existence 
when the band was fitted on to the watch, 
and that by reasgn of the manner in which 
it was fitted to the watch a certain amount 
of flattening must take place. He did not 
base his judgment upon that ground alone, 
but he cams to the conclusion that having 
regard to the shaps and configuration of 
the braselet which was prodysead before 
him in Couch there was nothing naw or 
original in the dasign whish ‘was relied 
upon. Bafore considering that point, which 
is the real point at all events as. regards 
the merits of this gase, I think 1 ought 


~ 
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to point out that the learned Judge came’ 
to certain definite findings; first, he held 
with regard to this band which I may, for 
the sake of conveniense, aall the “Novelty” 
band, that prior to its introduction the 
evidence establishes that a plain metal 


band of uniform width in one pieoe passing . 


through the loops of the watch had not 
been used in connection with wrist watches; 
secondly, that shortly after the “Novelty” 
band had been introduced, Messrs. Boseck 
& Co. sopied it; thirdly, that on a threat 
of legal proceedings they applied to the 
Controller to remove the design from the 
register, which the Controller, after hear- 
ing the parties, did; fourthiy, that the evi- 
dence also shows that when the “Novelty” 
band was introduced, it had a large and 
immediate sale; and, fifthly, that there was 
produced before him, as there had been 
before the: Controller, a braselet which, it 
was said, was an anticipation of. the peti- 
tioner’s design, Then he dessribes~ the 
bracelet as follows; “The bracelet consists 
of a plain metal band of gold of uniform 
width fastened in exactly the same method 
as the ‘Novelty’ band. In this metal band 
are two (it ought to be three) small holes, 
pierced so as to allow a ‘pearl ornament 
to be affixed thereto by screws. The 
object, of course, is for this to be used as 
an ornament. This bracelet 
pair manufactured by Messrs. Cooke and 
Kelvey of this city, and’ whioh they have. 
had in stock for about 5 years prior to 
August 1915. There is other evidence of 
the manufacture and sale of other similar 
bands, but I am not satisfied that the 


evidence on that point is reliable.” Then 
he goes on to say: “The case must, 
therefore, stand or fall on the bracelet 


produced by Messrs. Cooke and Kelvey” 
(that is, this bracelet which I have now 
in my hand). “It has been decided in a 
series of cases that the test of novelty 
is the eye of the Judge. He must place 
the two designs side by side and see whe- 
ther the one for which novelty is claimed 
is new.” I entirely agree with the prinai- 
ple which is laid down by the learned 
Judge. The matter, of course, to a very 
large extent, is a matter of first impression, 
inasmuch as if depends upon the view a 
Judge looking at the article in question 
takes, when comparing it with the other 


is one of a. 


artiale which ig said to ba an anticipation, 

In my judgment, the shape and son- 
figuration of the metal band taken by itself 
cannot be said to be new or original, I 
have the “Novelty” band before mre and 
the - bracelet which was prodused by Messrs. 
Cooke and Kolvey. It is true that it is 
not of the same sizs, that is to say, it 
is narrower than the bracelet, and not 
of the same dimensions; but as regards the 
shape and the configuration, I confess I oan- 
not see anything new or original. Lt ig gone 


peded that the fastenings are similar and 


that the method of the fastening has been 


known in the trade fer a considerable 
time, Bot that doss not conalude the 
matter. The real point in this case, in 


my judgment, arises in sonnestion with the 
-user of this metal band: and I have to 
ask myself the question whether the appli- 
sation of the “Novelty” band was in respect 
of an objest analogous or Kindred to the 
bracelet: or to put ib in another way, 
was the msta! band intended for such a 
diferent purpose’ and for a ase so dissimilar 
that the design may be held to be new or 
original. I think the case of Ularke’s Design, In 
re (1) lays-down quite olearly what the test 
in matters of this kind is. In the judg- 
ment of Lord Justies Lindley, at page 45, 
he dealt with the case which had been 
desided by Mr. Justice Chitty [Read & 
Greswell’s Design, In re (z)] and then with 
references to that he said as follows: “In 
this last case, Chitty, J., ssid that “to be 
capable of being registered a design must 
be new or original in fact and not, as is 
suggested, new sr origina) as to some par- 
ticular olass of goods. It cannot be said 
to be new and original if it is already 
baing applied to articles of an analogous 
character’ (that is a quotation from Mr, 
Jastise Chitty’s judzment). The learned 
Judge was obviously referring to the 
classes of goods mentioned in the schedule 
to the designs rules, and the words referring 
to articles of an analogous nature show 
that the learned Jadge did not intend by 
the words ‘nsw or original in fact’ to 
decide that a design must be new or 
original in the sense of never having been 
seen before as applied to any article what- 

{1) (1896) 2 Ch. 28; 85 L. J. Ch, 629; 74 L. T. 631, 


(2) (1889) 42 Ch. D. 260; 58 L. J. Ch. 624 61 L. T. 
450; 38 W, B. 88. 
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evar. In Walker, Hunter and Oo. v. Falkirk 
Tron Co. (3) and Hecla Foundry Qo. 
y. Walker, Hunter ant Oo. (4), 
a design for the shapa of an iron 
furnace-door was. protested, although 
wooden doors of the same shape for side 
boards and other articles of furniture were 
old. ‘The things shaped were for such 
different purposes and their uses were so 
dissimilar that the design for one of 
gush things was held to be new or original, 
although it was old for the other. What 
then is the test to be applied to a case 
auch as: that before ns? The design 
must be new or original with reference 
‘to the kind of article for which ib is 
registered, meaning ‘by kind of article, 
not the class of article ‘mentioned in the 
gohedule to the rules, but the kind of 
article having regard to its goneral 
gharacter and use.’ Then he | procseds 
to give well known instances: A design 
may be new for a coal-scuttle, but not 
for a bonnet.” Now, that being the test, I 
formulate the question which I have to put 
to myself, having regard to its general 
character and use, was the Novelty” 
band, for a purpose 90 different from, and 
for a use so similar to, the purpose and 
use of the bracelet that the design may 
be said to be new and original, To my 
mind the purpose and use of the band 
“are entirely different from the purpose 
and use of the bracelet. The Novelty” 
band is intended to attach a watch to 
the wrist. The object of wearing a watch 
on the wrist is generally different from 
that of wearing a bracelet,—one is for a 
useful purpose and the other is orna- 
mental. It was pointed out in argument, 
and 1 think based upon evidence, that 
the leather straps which had been 
generally used for the purpose of attaching 
a watch to the wrist, were unsuitable to 
such a country as this, or in fast to 
any other sountry of hot climate, and-conse- 
quently this band—the Novelty” band— 
which was introduced had become a very 
useful article, and, as appears from the 
evidence, had, to use the words of the 
learned Judge, “a large and immediate 
gale.’ There may be s faw cases where 


(9) (1887) 4 R. Pat. Cas. 390; 14 R. (Ct. of Sess.) 
1072; 24 Se. L. R. 750, g 
(4) (1839) 14 App. Cas. 659, 


- different 


the articles (tha watches) are so orna- 
montal that they are worn more as orna- 
ments than as articles of use; but I 
think they are the exceptions and not the 
rule: and in my judgment this “Novelty” 
band which was made an exhibit in 
the case is not the kind of band which 
would bə ordinarily used for an ornamental 
watch. 

16 is said by the learned Counsel for 
Messrs. Boses & Co. that utility 
is wholly immaterial. So if is in one 
sense, that is to say, the Statute applies 
to all designs, whether they add to the 
utility of the articles to which they are 
applied or not. But io oonsidering the 
purposes and usas of the article in ques- 
tion for the sake of considering whether 
they are analogous or kindred to the 
purposes and uses of the article which 
is said to ba the anticipation, I think it 
is legitimate to take into consideration that 
one purpose is ornamental and the other 
is useful. In addition to that whieh I 
have already mentioned there are other 
fasts which to my mind are significant. 
The fact that as soon as this article was 
produced there was a large and immediate 
sale, is strong evidence that it was novel 
and original: then there is the fast that 
Messra. Bossok & Co, shortly after 
its production, adopted and copied it 
and put it in their catalogue on the top 
of one of the first pages (the catalogue 
was produced before us). Further, there 
was evidéense of well-known people in the 
jewellery trade who described the “Novelty” 
band as a novelty. The result is that 
all these facts lead me to the conslasion 
that although in view of the bracelet 
prodused by Messrs. Cooke and Kelvey, 
the shape of the “Novelty” band by itself 
cannot be said to be new and original, 
“the application of it to a watch to be 
worn on the wrist was for a purpose so 
from and for a nsa so dis. 
similar to the purpose and use of the 
barcelet that the design in question may 
be said to be original. 

For these reasons, I- think, that the 
appeal should be allowed and the appli- 
catioa of the 22nd of February 1916 granted, 

in my judgment, the Controller ought 
to pay his own sosts of the proceedings 
before Mr, Justice Fletcher and thig 
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Court, and Messrs. Bosesk & Oo. ought 
to pay the costs of the appellant 
in respect of the hearing, so far as the 
merits are concerned, before Mr. Justice 
Fletcher, aud the appellant ought to have 
the costs: of this appeal with the excep- 
tion of one day, which was taken up in 
the argument with respect to the pre- 
liminary point, as to which there ought 
to be no costs before us. The costs 
will be on the basis as “of hearing.” 

I should myself like to say before parting 
with this case, that I am indebted to the 
learned Counsel engaged in the sase for 
their able arguments and for the assist- 
ance they have given me in this matter. ` 

Wooprorre, -J.—This application was 
made under section 45 of the Specific 
Relief Act. It is not, in my opinion, 
barred by section 64 of the Designs Ast. 
The action of the Controller was not 
_ justified by section 62 of that Ast. We 
have then to see whether the application 
is justified on the merits, Mr. Justice 
Fletcher seems to have dealt with the 
question as one under section 64 of the 
Desigrs Act. But the appellant- does not 
admit that that section applies, for, if 
it did, he sould not get relief under 
section 45 of the Specific Relief Ast, 
His case is that the merits are to be 
entered into under the provisions of sec- 
tion 45, under which provision the appli- 
cation is made, _ 

As to the merits, in my opinion, the 
appellant has established his case. There 
is no question, I think, that itis a good 
design. It is found as a fact that it 
had never been previously applied to 
wrist watches and the faot that it had an 
immediate and lucrative sale strongly in- 
dicates that the article sold was a useful 
novelty. It, was also sopied by Messra. 
Boseck and Oo. and inserted in their 
catalogue, and there given the first place. 
The case before Mr. Justica Fletcher was 
- decided practically on one ground and one 
ground only, and that was that the design 
in question was not new, in that it had 
baeu anticipated by a bracelet of Messrs. 
Cooke and Kelvey which they had held in 
stock for about 5 years prior to August 
1915; the learned Judge after finding 
several points in favour of the applicant 
then says that “the case must stand or 
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fall on the bracelet produced by Measrs. 
Cooke and Kelvey.” 

It has been argued by Mr. James that 
the band of the braselet prodused by Messrs. 
Cooke and Kelvey is not the same as the 
band of the design in question.- Assuming 
for the sake of the argument, without 
deciding the point, that it is the same, 
there is, I think, novelty in applying 
what on this assumption is an old thing 
to a new use. If that is so, the design 
should be protected, provided it is not 
merely, to use the words of the sases, 
analogous. The present case does not seam 
to be within the proviso, though it may 
bs that class divisions do not necessarily 
determine whether one case is analogous 
to another; if seems to me that the fact 
thut articles are in different divisions is a 
matter of some account. However this may 
be, inthe present case we have here different 
A wrist band 
used to garry an ornament such as that 
produced by Messrs. Cooke and Kelvey, and 
a wrist band to carry a watch do not 
appear to me to be so analogous as to 
deprive the applicant of his claim to novelty. 
Farther, the band is, in my opinion, 
original and differs from the other band 
produced by its siroular shape according 
to whish it passes at the back of the 
watch, and as a consequence of that, pro- 
dubdes a flattening which is referred to iu 
the evidenas. 

In my opinion, therefore, the appeal 
succeeds and-the applicant is entitled to the 
order which he sought. 

Appeal allowed, 


ALUAHABAD HIGH COURT. 
Birsr Civiu Appeal No. 870 or 1915. 
p Ostober 23, 1918. 

Present:—Sir Henry Richards, Kt., Chief 
Justice, and Justice Sir P. C. Banerji, Kr. 
MANNU LAL AND ANOTHER——DEFENDANT3— 
APPRLLANTS 

; VETSUS 
NELIN KUMAR MUKERJI AND OTHERS — 


Po INTIFFS — RESPONDENTS. 
Provincial Insolvency Act (IIL of 1907), & 42— 


4 
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MANNS LAL V, MELIN KUMAR MUKERJI, 
Insolvency—Annulment of adjudication, effect of— 


Receiver, suit instituted dy, whether maintainable after t 


adjudication. 

A suit instituted by the Receiver cf the estate of 
an insolvent against a debtor of the insolvent during 
the pendency of the insolvency proceedings is not 
rendered unmaintainable on the annulment of the 
adjudication. [p. 444, col. 2.] 


First appeal from a decree of the Subordi- 
nate Judge, Cawnpore. 


Messrs. B. Æ. O'Ocnor and Dr. Surendro 
Nath Ben, for the Appellants, 

The Hon’ble Mr. Motilal Nehru and Mr. 
Sital Prasad Ghosh, for the Respondents. 


JUDGMENT,.—The fasts out of which 
this and. the connected appeals arise are 
somewhat complicated but it is unnecessary 
to state them at any great length. It 
appears that there were three brothers, 
Ghasi Ram, Shankar Laland Mannu Lal. 
There was also their father Fauji Lal. 
Ghasi Ram appears to have been a man of 
considerable business capacity and intelli- 
gence and to have started a number of 
businesses in various parts of the province, 
which wére upto a certain period at least 
quite successful. He associated his father 
and brothers as partners in some of tbe 
sonserns without any contribution of capital 
on their part. All went well until one 
of the brothers Mannu Lal started a suit 
for partition against his brother Ghasi 
Ram. Ghasi Ram, instead of meeting this 
suit in a straightforward fashion and 
having all questions desided between 
himself, Mannu Lal and the other members 
of the family, got himself declared an in- 
solvent. After a good deal of litigation (out 
of which probably the legal profession alone 
gained anything), a scheme for composition 
was put forward and eventually accepted 
by the creditorsand the Court. The bank- 
ruptey was annulled. Before this happen- 
ed, however, a suit had been commenced 
by the Receivers against Shankar Lal and 
Mannu Lal in respect of their alleged 
liability, as partners in some of the son: 
cerns, to Ghasi Ram and his son as the 
proprietors of certain other concerns in which 
Shankar Lal and Mannu Lal had no interest. 
Notwithstanding the fact that the declara- 
tion of insolvency was annulled, the present 


suit was continued and the learned Subor- ` 


dinate Jndge bas made a desree in favour 
of the Receivers, plaintiffs in the suit. 
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The first point argued on behalf of 
Shankar Lal and Mannu Lal (the latter 
being represented by Mr, O’Conor, Barrister, 
and the former by Mr. Katju) was that 
the annulment of the insolvency rendered 
the suit by the Receivers unmaintainable 
and that on this ground alone the suit 
ought to have been dismissed. In our opinion | 
this contention has no force. The defend- 
ants are alleged to be the debtors of Ghasi 
Ram and the other lateinsolvents. Ghasi 
Ram makes no objestion to the suit being 
maintained, (the objection that is raised is 
at the iustance of the alleged debtors). 
There san be no doubt that the suit was 
properly instituted originally. There can be 
no doubt the suit could have been sontinu- 
ed after the annulment in the name of the 
late insolventa, if not by the Receivers. It 
seems perfectly clear that if the debtors 
pay the amount found due either voluntarily 
or under stress of a decree, they will get 
a good discharge for their indebtedness to 
the late insolvents. We think under the 
circumstances that no injustice of any kind 
could be done to the defendants by the 
case being heard out on the merits. 

The next point argued was that the suit 
shotld have been dismissed, because the 
suit as framed did not ask for an account 
of the transactions relating to a number 
of other conserns in whiéh the parties were 
interested. Such pleas were raised in the 
Court below on behalf of the defendants and 
the Court admitted the equity of the defence 
by directing that the ‘account should be 
taken in such a way that the liability, if 
ang of the defendants would be finally. decided 
after giving them oredit for any sums which 
might be due to them from Ghasi Ram 
on account of the other soncerns. We 
think that having taken care to prevent 
the possibility of any injustise. being done 
to the defendants on account of original 
frame of the suit, the Court below was quite 
right in not dismissing the suit but direct- 
ing that the accounts should be taken. 

The next point that was urged -was that 
the Court below has assumed the cgrrectness 
of the claim for Rs, 13,538-3-0 being due 
to the Oawnpore firm. It was sontended 
that the*Court onght not to have assumed 
that this sum was actually due but should 
have gone further into the accounts, and 
if was vaguely hinted that fictitious entries 
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might have been made by Ghasi Ram in 
the Lakhimpur and Gola accounts at the 
tims the suit was brought for partition by 
Mannu Lal so as to inflate the indebtedness 
of these two concerns to the Cawnpore firm. 
It was urged that the, learned Judge him- 
self thought that there were fictitious entries 
in these accounts. We have carefnjiy son- 
sidered the point and we cannot see 
that the learned Judge thought anything 
of the kind. We have even seen the evi- 
dence that was given on this particular point. 
One item that was suggested as a fictitious 
entry was a sum of Ks. 1,300 or there- 
abouts, damages which ‘the Cawnpore house 
had paid to Ralli Brothers and had charged 
against Lakhimpur. It appears that witnesses 
were examined to show that a consignment 
of corn was sent by the Lakbimpur housa 
to Ralli Brothers but that this was done in 
pursuance of a contract entered into between 
the Cawnpore house and Ralli Brothers 
The contract being between these two firms, 
the Cawnpore house had necessarily in the 
first instance to pay the damages for breach 


of contract, but it was quite right that the — 


Lakhimpur house should have been debited 
with the payment of the damages. if (as 
between the Lakhimpur house and the 
Cawnpore house) the grain was to come 
from Lakhimpur. If this item is to be 
taken a8 a specimen of the items suggest- 
ed as fictitious, we think that there is 
very little weight or forse in the allega- 
tion put forward on behalf of the defend. 
ants as to fictitious ehtries. We think that 
the Court below was justified in acsepting 
the indebtedness as between the Cawnpore 
house and the Lakhimpur house and the 
Gola house of the sum mentioned above. 
It was argued that neither Shankar Lal 
nor Mannu Lal could be liable forany sum, 
because according to the contract between 
them and their brother Ghasi Ram they 
were entitled to share in the profits but 
they were not to be bound to contribute 
to any loss. We are perfectly certain that 
there was no such contract, and we are 
quite certain that the learned Judge never 
intended to hold’ that such an absurd con. 
tract existed. No doubt Shankar Lal and 
Mannu Lal contributed no capital and the 


shares in the partnership given to them - 


were in lisu of their services, but as part- 
ners they were entitled to profit and lable 
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to loss in proportion to their shares. ~ 

The last point was that the rate of 
interest, namely, nine per cent, was not the 
rate agreed upon. On this point we see 
no reason to differ from the finding of the 
Court below. 

We think on the whole the case was 
carefully tried and justice done by the 
learned Subordinate Judge. We hope that 
the brothers may see their way to bring 
this litigation to a speedy determination 
without incurring further scst, Tho result 
is that the appeal fails and is dismissed 
with costs. 

Appeal dismissed, 





CALCUTTA HIGH COURT, 
Appeal. FROM APPELLATE Decree No, 1588 
or 1916. 
duly 24, 1918, 

Present: —Mr. Justice Newbould and 
Mr. Justice Panton, 

JADUPATI CHATTERJEE AND OTHERS 
-— DEFEN DANTS— Å PPELLANTS 
versus 
KAHETRA NATH PAUL —Poamtivp— 
RESPONDENT, 

Bengal Tenancy Act (VIIE B.C. of 1885), ss. 61, 62 
—Deposit of rent made by tenant —Tenant not entitled 
to make deposit—Deposit, whether operates as tender — 
Landlord, remedy of. ` 

The receipt given by a Court on accepting g 
deposit under section 62 of the. Bengal Tenancy 
Act cannot operate as a valid acquittance unless the 
tenant is entitled under section 61 of the Act to 
make the deposit. [p 447, col, 1.] 

If the tenant deposits his rent withont first 
making a tender or without any of the other con. 
ditions existing which makes section 61 applicable 
the landlord’s only remedy is to sue for rent ignoring 
the deposit, which cannot even be treated as a 
tender of rent so as to suspend the running of interest, 
[p. 447, col. 1.) 

Appeal against the decree of the District 
Judge, Pabna and Bogra, dated the 26th of 
April 1916, affirming that of the OfMfisiat. 
ing Subordinate Judge, Bogra, dated the 
Ist of Desember 1914. 


FACTS appear from the judgment. 

Babu Baranasibas? Mukherjee, for the 
Appellants.—The question of tender or no 
tender of the rent due was a question 


a 


446 
JADUPATI CHATTERJEE V. KAHETRA NATH, 


for the determination of the Court ressiving 
the deposit of rent and this question 
should not have been gone into by the 
Courts, below, in other words, the Courts 
below have acted without jurisdiction in 
entering into the question as to whether 
the deposit under section 61 of the Bengal 
Tenancy Ast can be regarded as a valid 
tender of the rent due to the landlord. 
Refers to sections 61 and 62 of the 
Bengal Tenancy Act. Under section 62 
the Court receiving the deposit of rent 
is to be satisfied that the applicant “is 
entitled to deposit the rent under section 
61. The question of the right of making 
the deposit of rent is entirely a question 
to be determined by the Court regaiving 
the deposit, and any other Court has got 
no jurisdiction to enter into that question. 
Then the deposit having been accepted 
by the Court there was a valid acquittance 
and as such there was no arrear of rent 
and so the suit should have been dismissed, 
at any rate: the deposit should have been 
treated as a valid tender of rent due at 
the time of making the deposit whioh 
would suspend the running of ‘interest. 
As soon as the Court accepts the deposit 
and gives a receipt, there is a valid asquit- 
tance and there remains no arrear for 
which the defendant may be~sued upon. 
The plaintiff, therefore, can get no relief 
whatsoever. The deposit is a valid dis- 
charge at least to the extent of the amount 
deposited. Refers to section €2, sub-section 


(2), of the Bengal Tenancy Act and 
Sasi Bhusan Dey v. Umakanto Dey (1), 
Before the suit was instituted the 


money due to the landlord was paid and 
paid within time and a reseipt was duly 
granted by the Court for the amount 


deposited. Therefore, the Courts below 
should have dismissed the suit, allowing 
the plaintiff tc withdraw the money 


deposited. Even if it be supposed that 
the deposit was not proper, it could be 
- treated at least asavalid tender so as to 
stop the running of subsequent interest. 
Babu Hemendra Chandra Sen (with him Baba 
Gunoda Oharan Sen), for the Respondent.— 
Section 61 of the Bengat Tenancy Act 
provides that there cannot be a valid 
deposit unless there was a valid tender of 

(1) 26 Ind. Cas. 171; 20 C. L. J, 153 at p. 157; 19 
C. W., N. 1143. j 
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rent by the tenant and there was a refusal by 
the landlord to accept the rent tendered, 
but it has been found by the Courts 
below that there was no valid tender and 
so the deposit in question oan be no 
defence to the plaintiff's claim. If the 
defendant was -not entitled to make a 
deposit under the law, then he has got 
no case at all. Moreover the notice of the 
deposit in question was received by the 
landlord (plaintiff) after the institution 
of the suit, so even if the deposit had 
been made before the date of the institu- 
tion of the snit that would not make any 
difference in the case. The deposit was 
made on the 24th Ostober. Notice of 
deposit was served on the plaintiff on 
20th November. The present suif was filed 
on lst November, z.e, before the receipt 
of the notice of deposit. There is no. 
authority for the broad proposition of 
law that when a deposit is accepted by a 
competent Court, the question of the 
validity of the deposit cannot be entered 
into by the Court trying a suit for rent 
between the landlord and the tenant who 
made the deposit. 

Babn Baranastbast slukhergee, for the 
Appellant, referred to Sirdhar Roy vy. Rames- 
war Sing (2). 

JUDGMENT.—In the present case the 
defezdant made a deposit of rent under 
section 61 (a) of the Bengal Tenancy 
Act, alleging that he had tendered the 
money to the landlord who had refused 
«to receive it. This deposit was made on 
24th September 1913 corresponding with 
Sth Assin 1320 and was for the tent due 
in Assin 1320. The plaint in the present 
suit was preferred by the landlord for 
this rent on Ist November 1913 and the 
landlord had not then notise of the 
deposit. Both the lower Courts have 
held that the statement made by the 
tenant that he made a tender of therent 
to the landlord was false, and that, as 
he .was not. entitled to make a deposit 
under section €1, the landlord’s suit for.. 
rent should be decreed as if no deposit 
had been made. Before us it is contended 
that as the Oourt acsepted the deposit 
and granted a reseipt under section 62, 
that receipt operated as an asquittance for 


(2) 15 0. 166; 7 Ind. Deo. (N. 8.) 695. 
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the amount of rent payable by the 
tenant and that consequently at the time 
the suit was brought there was no arrear 
due. It appears to us that the lower 
Courts have rightly held that the receipt 
given under section 62 cannot‘operate as 
a valid ac@uittance unless the tenant is 
entitled to make a deposit under section 
61. The Court which accepts the deposit 
must do so ex parte, as the Ach makes uo 
provision for the serving of a notice of 
deposit on the landlord until after a 
receipt under section 62 has been granted. 
It is pointed ont in -the case of Srrdhar 
Roy v. Rameswar Sing (2) that it is 
entirely at the option of the Asmindar 
either to receive the rent deposited or 
not, just as he pleases, and that he may 
bring a suit for the recovery of the 
whole of the arrear of rent due to him 
up to the date of deposit within six 
months from the date of the service of 
notice upon him, disregarding altogether 
the deposit made by the tenant and that 
if in that suit it be proved that the 
tenant had, without reasonable or probable 
cause, neglected or refused to pay the 
amount of rent due to the Zemindar, 
the Court might award to him damages and 
costs in addition to the rent. Itappears to 
nsathat the law never contemplated that 
any tenant could make a deposit into 
Court simply by making a false affidavit 
that he had made a tender of the rent 
which had been refused. If the tenant 
does deposit his rent without having first 
made a tender or without any of the other 
conditions existing which make section 
61° applicable, the landlord’s only remedy 
is to sue for rent ignoring the deposit 
and this, we hold, he is entitled to do. 
It is contended tbat, at any rate, the 
deposit should be taken as a tender to 
the landlord and should at least suspend 
the running of interest. We cannot accept 
the contention that~the Court is made by 
the provisions of this section a statutory 
agent of the landlords or that the payment 
“ into Court can be treated as a tender to 
the landlords themselves. We, therefore, 
hold that the appeal. fails and must be 
dismissed with costs. ~ 7 
Mi Appeal dismissed. 
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PUNJAB CHIEF COURT, 
SECOND Ciyin Aprest No, 2274 or 1916, 
February 28, 1918. 

Present: —Mr. Justice Shah Din, 
RAM SINGH ano OTHERS — PLaintirys— 
APPELLANTS. 

CET SUS. 

BASTI AND otHers—Derenpants-— 


RESPONDENTS. 

Adverse possession—Jfortgayor and mortgagee— 
Death of mortgagor—dortgagee claiming to succeed 
as heir against the proprietary body ~Mutation in 
favour of mortgagee, effect of. 

Where on the death of a mortgagor without issue 
and without leaving any reversioner related to him 
in a definite degree of relationship, the mortgagce 
claimed to succeed tothe land as heir of the mort- 

gor as against tle proprietary body of the village 
and mutation was effected in his favoar: 

Held, that the possession of the mortgagee became 
adverse to the proprietary body of the village from 
tbe date of the_ntutation. [p. 448, col. 1.] 


Second appeal from the decree of the 
District Judge, Ambala, dated the 6th June 
1916, reversing that of the Snbordinate 
Judge, lst Class, Simla, dated the 8th Septem- 
ber 1915, desreeing the slaim. 

Messrs. N. O, Mehra and Qamr Din, for the 
Appellants. 
Mr, E. 

ents. 


JUDGMENT.—The mutation register for 
1888 in original hasbeen sent up in compliance 
with the order of this Court, dated the 
380th January 1917. Thave referred tothe 
mutation order, dated the 2lst Desember 
1888, and I find that it is signed by Sheikh 
Najam-ud Din, Assistant Collector of the 
Second Grade, There oan, therefore, be no 
doubt that the -question of the mutation 
of the land in suit in favour of the mort- 
gagee, Mansa Ram, as owner came up be- 
fore a Revenue Officer who had jurisdic. 
tion to deal with it and was desided in 
favour of the mortgagee, mutation of the 
proprietary rights in the land being made 
in his name, as prayed ty him. It would 
also appear from that order -that some of 
the present plaintiffs were present in person 
or were represented bya de facto guardian 
at the mutation proceedings and that no 
objection to the proposed mutation was 
made, As noted by the patwart in his 
preliminary report and by the Revenue 
Offiser in his final order, the usual notice 
of the proposed mutation was given in the 
village, and, therefore, the proprietary body” 


W. Parker, for the Respond- 


r < 
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must be presumed to have had suf- As pointed out by the District Judge, 


sient knowledge of the mutation proseedings. 

It is clear from the mutation in question 
that the mortgagee, Mansa Ram, set up 
/@ proprietary title to the land as against 
the proprietary body of the village on the 
ground that the mortgagor, Musammat 
Liachmi, had died without leaving any heirs 
except the mortgagee himself, and since 
no objection was raised by any member of 
the proprietary body -to the claim set up 
by him, mutation of the land was made in 
his name as proprietor. Even if, as is now 
contended before me by the appellants’ 
Counsel, Mansa Ram was not an heir 
of the widow, and the appellants, as mem- 
bers of the proprietary body or the de- 
scendants of the original settlers in the 
village, were entitled to succééd to the land 
left by her, if seems to me that Mansa 
Ram did effectually sefi up adverse posses- 
sion as owner to the land in question and 
his adverse possession against the appellants, 
and in fact against the whole world, began 


from the date of .the mutation in his 
favour. In the peculiar circumstances of 
this case, the fact that Mansa Ram was 


mortgagee of the land before the death of 
Musammat Hashmi is immaterial so far as 
the application of the doctrine of adverse 
possession is concerned, for ib is not denied 
that there may be circumstances under 
which the mortgagee can in law set up 
adverse possession in regard to tbe mort- 
gaged property. Counsel for the appellants 
relied upon 
Court and of the Allahabad High 
Court in support of his sontention that, 
generally speaking, the mortgagee cannot 
claim adversely to mortgagor the 
property- which had been mortgaged to 
him; but the correctness of that proposi- 
tion is admitted on all hands; the question 


for decision in the present case being whe- ` 


ther this is not one of those exceptional 
cases in which the mortgagee can eet up 
- adverse possession regarding the property 
mortgaged to him. I am of opinion that 
he can, for admittedly the mortgagor died 
without leaving any issue or reversioner 
of her husband related to him ina definite 
degree of relationship, and the land has 
been claimed by the proprietary body ag 
the ultimate heirs to the property cf a child. 
less proprietor. 


watan, 


certain decisions of our own’ 


not only have the plaintiffs not brought 


“the present suit within twelve years from 


the date vf the mutation of 1888 but they 
have omitted to sue within twelve years 
from the year 1897, when the mortgage 
could have been redeemed according to the 
terms of the original contract, e 

For the above reasons I agree with the 
Distriot Judge in holding the suit barred 
by limitation; and I accordingly maintain 
his judgment and decree and dismiss this ap- 
peal with costs. 

. Appeul dismissed. 


' CALCUTTA HIGH COURT. 
ÅPPEAL FROM APPELLATE Decree No. 992 
or 1916. 

July 16, 1918. 
Present:—Mr, Justice Newbould and 
Mr. Justice Panton. 
SATYENDRA NARAYAN BAGOHI 
AND OTHERS—DerenDANTS— 
APPELLANTS 
VETSUS 
SASHI BHUSAN CHOWDHURY 

AND OTAERS—PLAINTIFFS— ~ 


RESPONDENTS. 

Pleadings —Declar ation of tille, suit for—Title by 
adverse possession not expressly set up—Decree for 
title by adverse possession, validity of. 

The plaintifis brought a suit for establishment of 
their Lakheraj title to a tank. They did not 
expressly set up in the plainta title by adverse 
possession, but the plea of title by adverse pos- 
session was included in the statement of facts on 
which the plaintiffs based their claim for title 
and the issue of the plaintiffs’ title by adverse 
possession was fought ont on its merits in the first - 
Conrt, The case set up by the defendants was not 
that the plaintiffs had been in permissive possession, 
but that they had never been in possession: 

Held, that on the finding thatthe plaintifs had 
been in possession for generations and that the 
defendants had never been in possession, the plaint- 
iffs were entitled to a decree declaring their title by 
adverse possession. [p. 450, col. 1.] 


Appeal against the decree ‘of the Sub- 
ordinate Judge, Birbhum, dated the 30th 
November 1915, affirming that of the Mun. 


a 


` 


A 
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Bif, Additional Oourt, at Rampurhat, dated . 


the 18th of September 1914. 

FACTS appear from the judgment. 

Babu Amarendra Nath Bose (with him 
Babu Jatindra Narain Bagchi), for the Appel- 
lants.— Although the plaintiff failed to prove 
Lakheraj possession, adverse possession has 
been decreed in his favour, there being no 
prayer in. the plaint for adverse possession. 
The Court below should not have entered 
into the question of plaintiff's title by ad- 
verse possession, as-there was no prayer for 
that in the plaint and as that was not 
the subject-matter in issue in the .lower 
Court. The plaintiff cannot sucseed upon 
a title which he never seb up. Bijoya Debia 
y. Bydonath Deb (1), Shiro Kumari Debi v. 
Govind Shaw Tanti (2), Ram Chandra Sil v. 


Ramanmani Dasi (3), Vasudeva Padhi 
Khadanga Garu y. Maguni Devan Bakshi 
-Mahapatrulu Garu (4) referred to. The 


ease of Ram Chandra Sil v, Ramanmani Dasi 
(3) was in regard to a suit for possession 
on declaration of plaintifi’s title, whereas 
this case is for a declaration of title merely. 


Hense this case is distinguishable from the ' 


former set of oases beginning with Bijoya 
Debia v. Bydonath Deb (1). 

Again it has been held in Sundari 
Dassee v, Mudhoo Ohunder Sircar (5) that 
where a mere declaration of title is sought 
you cannot succeed unless the title is proved. 
Again in Vusudéeva Padht Khadanga Garu v. 
Maguni Devan Bakshi Mahapatrulu: Garu (4) 
also possession was sought upon declaration 
of title of the plaintiff, But the case was 
a suit for partition, so the case is not against 
me. 
That this distinction between a suit for 
possession upon deslaration of title and for 
simply declaration of title has been drawn 
to a great length I would show from a 
judgment of Mr. Justice Mookerjes’in Ananda 


. Hari Basak v. Secretary of State (6). 


Babu Biraj Mohan Mojumdar (with him 
Babu Jotindra Lal Banerjee), for the Respond. 
ents.—Argument of the other side is rather 
academic, He says that this case is a new 
one altogether. 

(1) 24 W. BR. 444. 

(2) 2 C. 418 at p. 428; 1 Ind. Deo. (N. s.) 556. 

(3) 36 Ind. Cas 890; 20 O. W. N. 773 at p. 785. 

(4) 281. A. Sl; 6 C. W.N. 545 at p. 543; 24 M., 
887; 3 Bom. L. R. 303; 7 Sar. P. C. J. 819 P. C.) 

(5) 14 0. 592 at p. 597; 7 Ind. Dec, (N. s.) 392. 

- (6) 3 C, L. J, 316 ab p. 33009 
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[Newsounp, J.—His case is that the cases 
on which the lower Court depended in 
dismissing the suit against him are cases 
of possession, whereas his case is for deola- 
ration of title. | 

The two issues framed by the lower Court, 
viz, (1) whether the suit is barred by 
limitation, and (2) Has the plaintiff Lakhe- 
raj title in the land, involve adverse pos- 
session, Then again in Vasudeva Padhi 
Khadanga Garu v. Maguni Devan Baksh? 
Mahapatrulu Garu (4) -tho parties gave evi- 
dence on the point of adverse possession, In 
Ananda Hari Basak v. Secretary of State (6) 
it is said that if the point is raised directly 
or indirestly that is sufficient. 

Ina case like this where Lakheraj title is 
set up and adverse possession is found a 
desres should be given for this, and this 
view has been supported by two cases in 
22 C. L, J., one at page 126 [Jafar Ahmed y. 
Birendra Kishore Manikya Bahadar (7! and 
another at page 132 [ Birendra Kisore Manikya 
Bahadur v. Gagan Ohandra (8)]. There is 
another case also at 22 O. L, J. 153 [ Birendra 
Kisore, Mantkya v, Ram Ohandra Dey (9)], 
which supports this view. 

JUDGMENT. — The plaintiffs brought the 
suit out of which this appeal arises to 
establish their Lakheraj title to a certain 
tank, Both the lower Courts held that 
this Lakheraj title had not been proved 
but that the plaintiffs had succeeded in 
proving a title by ‘adverse possession. It 
is contended on behalf of the appel- 
lants, first, that on the suit as framed the 
plaintiffs are not entitled to a decree, and, 
secondly, that the facts found are met 
suffisient to justify the conclusion that the 
possession of the plaintiffs was adverse. 

As regards the first point, the learned 
Pleader for the appellants has addre-sed 
an able and interesting argument, taking 
us through a number of reported eases 
commencing with the case of Bijoy2 Debia 
v. Bydonath Deb (1) and ending with the 
case of Ram Chandra Sil v. Ramanmani Dasi 
(3). We du not consider it necessary’ to 
disouss the point how far the plaintiffs can 
succeed on a title by adverse possession 
that has not been expressly set up in the 
plaint, because it appears to us from a 

(7) 24 Ind Cas. 319; 22 0. L. J. 126, 


(8) 8U Ind Oas. 902; 22 0. L. J. 82, 
(9) 80 Ind, Cas, 948; 22 0, L. J. 152, 


eh 
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reading of the plaint in this case that the 
plea of title by adverse possession was in- 
cluded in-the -statement of facts on which 
the plaintiffs based their claim for title, 
and it also appears that the issue of the 
plaintiffs’ title by adverse possession was 
fought out on its merits in the first Court. 
Though such an issue was not distinatly 
framed, it appears from the. judgment of 
the first Court, in joining the issue of limi- 
tation to the issue of Lakheraj title, that 
the parties clearly understood that the 
plaintiffs’ claim to title by adverse possession 
was in issue. 

As regards the second point, although the 
lower Courts have not distinctly stated on 
what ground they held the plaintiffs, 
long possession to ba adverse,. it appears 
that in those Courts the case set up by the 
defendants was, not that the plaintiffs 
had been in permissive possession, but 
‘that they had not been in possession 
at all. The defendants tried to prove that 
they themselves had been in actual pns- 
session of this tank. The finding, that the 
plaintifs have been in possession for gene. 
rations and that the defendants have never 
been in possession must be taken as con- 
clusive in second appeal; and on those find- 
ings, we cannot see that any other in- 
ference could be drawn except that the 
plaintiffs’ possession was adverse. 

Taking this view, we dismiss the appeal 
with costs, 


A poeul dismissed, 


~P 


-ALLAHABAD HIGH COURT. 
Frest Oiv: Appeat No. 178 or 1917, 
May 22, 1918. 

Present :—Mr, Justice Piggott and 
Mr. Justice Walsh. 
LAKHPAT RAI AND oraers—PLaintirrs— 

. APPELLANIS 
Versus ` 
SRI KISHAN DAS AND OTAERS— 


DEFENDANTS— RESPONDENTS. 
Patenis and~Designs Act (II of 1911), 8, 8—Patent 
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—Invention, what is—Combination of old materials in 
new form, whether can be patented. 

Plaintiffs invented a stove for the preparation 
of banslochan, a . medicinal powder. The essential 
features of the process were the treatment of the 
raw substance at red heat with sulphuric 
acid inside a closed crucible or retort made entirely 
of sarthenware. The advantages involved wero:—(a)} 
No iron or other metal being used in the composi- 
tion of the crucible there was no danger cf any 
deleterious action on the part of the furnace of 
the acid upon the metal; and (b) the retort or 
crucible being entircly closed from the time when 
the acid was added until the process of calcination 
was complete, there was no’ necessity of a chimney 
communicating with the retort for the purpose of 
carrying of the fumes of the acid. The action of 
the acid on the ernde material under these conditions 
became more thorough and satisfactory and the 


possible nuisance from the escaping fumes of the 
acid was done away with: 


Held, that this specification was a good subject- 
matter fora patent. (p. 463, col. 2; p. 464, col, 2.] 


First appeal from a deoree of the Ad- 
ditional Judge, Farrukhabad, at Fatehgarh, 


Mr. iemfry, (of the Caloutta Bar) (with 
him Mr. B.E. O’Conor, the Hon'ble Dr. Tej 
Bahadur Sapru and Dr, 8, M, Sulaiman), for 
the Appellants. 


‘The Hon’ble Mr. Moti Lal Nehru (with him 
Dr, Surendro Nath Sen), for the Respondents. 


JUDGMENT. 


Warsa, J.—We have some to the gon 
clusion that this appeal must succeed. There 
hes been a very full disoussion, upon some- 
what unfamiliar lines in this Court: but’ 
we have no doubt as to the proper son- 
clusion which out to be reached. The 
appeal is brought by the plaintiffs, the 
registered patentees of a process of manufac- 
ture, the plaintiffs consisting of Lakhpat 
Rai, Sampat Rai and Manful Narain, and 
carrying on business at No, 14, Malick 
Street, -Caloutta, against a judgment dis- 
missing their suit brought against the 
defendents Srikishan Das, Babal Rai and 
Bhoop Narain, carrying on business at 
Farrakhabad, for infringement of the patent, 
One Prag Narain, who figures somewhat 
prominently in the case, is a member of the 
plaintiffs’ firm but for reasons best known to 
the plaintiffs was not one of the applicants for 
the patent, and is, therefore, not a necessary 
party to the suit. The ground upon which 
the suit was dismissed’ was a question of 
fact, namely, that the process for which 
the plaintiffs had obtained their patent had 
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been anticipated and was one of common 
use in the trade. 

Speaking for myseif, I think it desirable 
to make one or two general observations, 
The patent lawisa provision made by the 
Legislature for the encouragement of re- 
search, industry and progress. It rewards 
genuine discoveries by giving them a limited 
monopoly and thereby seeks to encourage 
commercial enterprise and development. A 
‘patent suit in which the validity of an 
alleged discovery is challenged is one in 
which the Courts would seem to havea right 
to expect candour and honest dealing and 
genuine assistance in the often complex and 
difficult technical question of ascertaining 
whether the alleged new process is really a 
good subject-matter for a patent. In this 
oase the parties appear to bea men of posi- 
tion in their own commercial circle; each 
has charged the other with the perpetration 
or attempted. parpetration of a mean and 
contemptible fraud. There has obviously 
been a mass of hard swearing which has 
enormously increased the difficulties of the 
task thrown upon tke Court. We have 
had to do our best to sift the truth from 
a mass of untruth. Apart from this aspect 
of the oase whioh must seriously have pro- 
longed the litigation, there is even a graver 
aspect. I is regrettable, and itisa matter 
to which those who are interested in the 
industrial development of this country might 
well direst their attention, that commercial 
disputes of this kind should ba tainted by 
a mass of palpably dishonest evideuse, 
unfair methods of competition, and conduét 
which decent people cannot but reprobate. 
Moreover, the conduot of the case in Court 
(we are saying nothing about ihe learned 
gentlemen who appeared for either party 
before the Subordinate Judge who gave 
judgment in Farrukhabad, we refer parti- 
gularly to some of the incidents when 
evidence was taken on commission) is 
characterised by a method of cross-exami- 
nation in the case of independent and res- 
pectable professional witnesses, which is 
worthy of the worst traditions of the lowest 
forms of litigation and which is calculated, 
if indulged in as a practice in the way 
in which it was indulged in in this case, 
to make our trial Courts a terror to’self- 
respecting men and to produce a state of 
things under which only those will gare 
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to come and give evidence who have nO 
character to lose. We may say at once, as 
we are’ differing from the view of the 


‘fasts taken .by the lower Court, that we 


find very little assistance in the Subordi- 
nate Judge’s judgment, It consists of a 
considerable amount of painstaking eriti- - 
eism, some of which is difficult to follow, 
some of which we find ourselves unable 
to agree with, while some of the conclusions 
are s0 vague or so overburdened with 
details that their weight is largely discounted. 
We,- therefore, have to approach the con- 
of the mass of conflicting 
evidence in this case unobscured by the 
existing decision and to form an in- 
dependent judgment of onr own. In one 
respect we are not at a very serious dis- 
advantage. It so happens that the majority 
of the principal witnesses in the case were 
examined either on commission or by the 
learned Subordinate Jadge’s predecessor and 
were, therefore, not seen or heard by the 
learned Judge any more than they have 
been by us. The controversy arises in this 
way. About the 23rd of June 1915. the 
plaintiffs applied to -the Patent Office in 
Calentta fora patent, the claim for which 
and the specification for which is contained 
in the document before us, Specification 
No. 2191. The alaim related to the 
manufacture of an ancient and well-known 
medicinal sommodity called banslochan. As 
a matter of interest we may quote here 
the chemical description of this article 
as found in Professor Thompson’s Pharma- 
soposia. 
Percentage composition. 


Silica (SiOz, silicon dioxide) 90:50 
Potash (KOH, Potassium 

hydroxide) 1:10 
Peroxide of Iron (Bana iran 

Fe203) 0-90 
Alumina lanan Oxide 

AleQs3) = 0-80 
Carbon compounds and 

foreign matter 6-70 

- 100-00 





The powder in question, which is manu- 
factured by a oalcining process from 
bamboo, is said to be a medicine for the 
home, and to possess certain restorative 
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and invigorating qualities for the old as 
well as for the young whiah, if they do 
not entirely fulfil their promise, may at 
any rate account for their undoubted 
popularity. The powder is made from the 
interior of bamboo which is found in 
Singapore, by baking or ealeining. Ac- 
cording to the plaintiffs this process has 
up to, generally speaking, June 1915 been 
garried out by means of iron-pans when 
the sommodity is prepared in any sub- 
stantial quantities.- Of course they do not 
allege, and no sane persou could allege, 


that ordinary earthenware pans sould not | 


be and indeed were notin fact used from 
time to time by persons who wanted to 
prepare a small quantity for their own use 
without delay, but as a matter of trade 
use when the manufacturer -if preparing 
the stuff in any quantity for the market, 
according to the allegation of the plaintiffs, 
the ordinary known method was by the 
use of iron-pans in which the stuff was 


placed for the purpose of being cooked 


under great heat in a stove. Assording 
to them also the effests of the use of iron- 
pans were to “produce a rapid and intense 
heat operating directly upon the material: 
to make the cost of the stove somewhat 
greater than if ordinary earthen-ware pans 
were used, particularly because the tendency 
of the iron-pan was to wear out quissly 
and also to produce in the substance itself 
what has been called -a brownish or reddish 
tint, specimens of which we have seen 
with our own eyes in bottles which have 
been exhibited in the case, and which is 
regarded inthe market by those who know 
the stuff well, without having a serious 


drawback, as something which makes the: 


article inferior to the best standard. Ac- 
cording to the plaintiffs also they were 
constantly worrying and working by ex- 
periments of various kinds to arrive at some 
satisfactory process of heating which would 
be sheaper and more satisfactory than the 
old method; and in substance they claim 
by this patent to have ashieved that result 
by a combination of earthen-ware vessels 
placed one upon the top of the other in 
the stove as described and delineated in 
the specification, which method they say 
has the superior advantages of securing a 
slower heat, enabling the material to be 
treated (as it always is treated at some 
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stage and in some form or anotber) with 
sulphuric acid at a red heat, of confining 
the fumes produced by the sulphuric asid 
within a closed crucible and of producing a 
better colour of pure white or bluish white. 
There is less risk of the brownish or 
reddish tint manifesting itself and the 
production is regarded in the market as 
superior in appearance and quality and costa 
Another feature, according to their 
allegation, which distinguishes the new 
process from the old, is that in the Elatter 
stoves there was a KE ESAR of greater or 
less height which carried away the fumes. 
The specification was ultimately accepted 
and was published to the world by a 
formal notice in the Gazette of India of 
the 16th October 1915 in the following 
terms; “Improvements in the manufacture 
of a medical preparation, Patent No. 2191,” 
which we feel bound to say in passing 
cannot be regarded as a satisfactory mode 
of summarising the real claim whish had 
been acsepted by the office. 

We now turn to certain athar dates, 
On a date in July 1915, bya coincidence 
which san only be described as remark- 
able, one Maharaj Narain paid a visit to 
Calentta. This Maharaj Narain, who gave 
evidence in the case for the defendants, 


- although not a member of the defendants’ firm, 


was their general Attorney anc apparently 
the moving spirit. We think that the 
objest of this visit has not been satis- 
fastorily explained. Maharaj Narain’s 
reasons for it are two-fold. He says he 
was desirous to make arrangements or to 
ascertain how arrangements could be made 
for securing the raw materials of bamboo 
from Singapore, and also to take lessons 
from one Munna Lal in the construction 
of the stove which was in common use for 
the manufacture of banslochan. A railway 
journey from Farrukhabad fto Calcutta 
strikes us as a somewhat expensive mode of 
communication by post with Singapore. And 
if, as the defendants’ case is, it be the fact 
that the plaintiffs’ process of manufacture was 
wellknown throughout India and particularly 
in Farrukhabad and all that was necessary 
was for somebody onthe spot to show the 
workmen in Farrukhabad how to build a 
stove, we do not see why it was necessary to 
go to Caleuttaat all. The prosess of impart- 
ing the knowledge whigh Munna Hal pog- 


- 


- 


` 


+ between June and December 1915, 
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sessed to the mind of Maharaj Narain 
appears to have oscupied a considerable 
period. Although the visit took place in 
July, itis not suggested that the defendants 
began to build until September of the 
same year. The nature of the construction 
of the stove is such that the time occu- 
pied_ by instructing a competent workman 
how to make it and in fact producing one 
complete from top to bottom could not 
possibly amount to more ‘than -a week. 
Whether the course of lessons was more 
troublesome than had been anticipated or 
whether there was an unexpected delay 
in obtaining the raw materials from Singa- 


pore we do not ‘know, but the next date 


whioh is important ia the 18th of Decem- 
ber 1915, when the defendants wrote to a 
customer in Delhi in these terms:—"Onar 
sompliments to you. We have started 
factory for manufacturing banslochan,. All 
kinds of goods are in stosk. The rates 
will be given below, please note them. The 
rates have fallen down on account of the 
opening of our fastory; so you should send 
for goods from us, in order that you may 
derive benefit and our factory „may reseive 
-help from you. We shall send goods of a 
very superior quality. Please send for a 


them. What more to add?” And then 
follows a list of rates to which we shall 
refer. in a moment. It is hardly to be 
wondered at, kaving regard to the terms of 
that letter and to the fact that it is com. 
mon ground that the process of manufacture 
referred to in that letter was presisely the 
same as the plaintiffs’ patented prosess of 
manufacture, that’ the defendants have not 
seriously challenged the plaintiffs’ sonten- 


tion that the plaintiffs’ process of manu-. 


facture if new is certainly an improvement. 
The defendants have not attempted to ex- 
plain in any way consistent with the ordi 
nary conduct of honest business men the 
sudden enthusiasm, worked ap one may 
say to almost white keat, which they dis- 
played for the manufacture of_ banslochan 
but 
having regard to the fact that the rates 
par seer set ont in their letter were a very 
substantial reduction uponthe prica then 
being charged by the plaintiffs, and that 
the plaintiffs were admittedly practically in 
sole possession of the market, we have 
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not the slightest doubt that on the 18th 
of December when that letter was written 
and further bask even when they deter- 
mined to enter the market for the sale of 
this commodity, they knew perfestly ` well | 
that whether it was a genuine discovery 
or not, the plaintiffs were coming upon 
the market with an alleged improved 
method of manufacturing this sommodity 
which was likely to be a commersial suga 
sess"and that they had made np their 
minds, by fair means or by foul, to share 
which they anticipated the 
plaintiffig were going to make’ if their in- 
vention were accepted by the public. On 
the 26th of January 1916 an even more 
striking document came into existence. A 
telegram was sent to the defendants from 
Calentta by another Maharaj Narain, who 
appears upon the stage fora moment and 
subsequently is seen no more in connestion 
with this case. The plaintiffs, by an appli- 
cation made in the course of the suit, not 
unnaturally showed considerable ouriosity 
about this telegram and no doubt also as 
to what this Maharaj Narain was doing 
in Calcutta. That curiosity, has never 
been satisfied as the defendants have 
put this Maharaj Narain in the 
box. All we know about him is that he 
belongs to a younger generation, that he 
is the son of Bahal Rai, one of the 
defendants, and that he wired- to the 
defendants in the following terms: “Lakhpat 
Rai doing registry of banslochan, oome 
immediately.” It is to be observed that 
that telegram alleges, and it is quite 
possible that the plaintiffs themselves 
have alleged sometime or another, that thia 
patent gave them the sole right of manu- 
facture and sale of the commodity itself. 
It does not refer to the process. It is 
quite clear, however, that Maharaj Narain 
the general Attorney of the defendan's, to 
whom it was sent and who, that is to say, 
Maharaj Narain in Farrukhabad undoubt. 
edly received and dealt with the telegram, 
knew quite well that the telegram referred 
to a process and not merely to the 
commodity. What exactly he did except 
a visit to Cawnpore to consult somebody 
is not quite clear. But on the 27th of 
January he sent’a telegram to the Con- 
troller of Patents, COaloutta, in the follow- 
ing terms: ‘Application for patent process 


Fal 
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manufacture of bamboo camphor tendered 
by Lakhpat Rai, Sampat Rai or other 
party is for a process used by ourselves 
and several manufacturers, are forwarding 
representation.” Two observations arise 
upon that. document. Maharaj Narain would 
have us believe that the telegram which 
he had received from bis namesake was 
the only information which be had upon 
the subject at all. We find it impossible 
‘to believe this statement. The telegram 
to the Controller of Patents shows that 
he knew perfectly well that the applica. 
tion dealt with the process of thanufacture, 
no reference to which had been made in 
the telegram received from Caloutta, but 


more than that, he alleged in the telegram | 


sent within 24 hours of the news which 
he had received from Caleutta that the 
process for which application had been 
made was the same as that with which 
he was so familiar. It is impossible that 
he sould have become aware of that fast, 
even if it wére a fact, by means of the 
telegram from Calcutta. We are satisfied 
on these materials alone that the telegram 
was a disingenuous document sent expressly 
for some purpose of the defendants’ own 
and that the conduct of Maharaj Narain 
and his perfectly hopeless attempts to get 
ont of the difficulty are only evidence of 
the guilty conscience of a dishonest man, 
"Ib does not, however, rest there- The 
“telegram was followed up by a letter 
which it is necessary to examine very 
‘garefully, having regard to the statements 
about it made by Maharaj Narain when 
he was very naturally asked in cross. 
examination to explain its language. It 
is dated the 27th of January 1916, from 
Farrukhabad, It is signed “Sri Kishen 
Das by the pen of Maharaj -Narain.” It 
is, however, said on behalf of the defend- 
ants-respondents at the Bar before us, 
I think if was not very clearly said at 
the trial, to have been written by a scribe 
f:r Maharaj Narain when Maharaj Narain 
was in Oawnpore. It is in the following 
terms: “We are informed that lLakhpat 
Rai Sampat Rai of 14 Mallick Street, 
Calcutta, have applied fər permission to 
patent a process for the manufacture 
of bamboo camphor (banslochan). We have 
the honour to state that the same process- 
has been in use by us-for sometime past 
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and others have been using it for a still 
longer period. The object of this applicant 
is apparently to place obstacles in the 
way of our doing business and although 
in our opinion there is nothing patentable 
in the process, we deem it necessary fo 
record the faat that the process which the 
applicants propose to patent isnot new” 
(so far the letter merely repeats what had 
been said in the telegram and then follow 
these significant words) “and is in-common 
use by a number of manufacturers in this 
district.” The defendants’ case at the trial, 
as we shall have occasion to point out in 
a moment, was that this process of manu- 
fasture had been adopted for the most 
part by firms in Caloutta for many years 
although they had during the last decadé 
been driven out of the market by the 
plaintiffs. Maharaj Narain was, therefore, 
asked to explain the language used in 
this letter. He first said: “I wrote in 
the letter to the Patent Office that the said 
process for preparing banslochan was used 
by a number of mannfacturers in the district, 
because two fastories were then using that 
process and several other factories in this 
district had formerly used that process.” Now 
there can be no mistake about that sentence. 
He was confronted with the letter which he 
had written and be was asked by the cross- 
examiner perfectly naturally and fairly, “to 
what you were referring” and he pledges him- 
self on a oritical question in the dispute 
to the fast, although not a. tittle of evidence 
has been called to support it, that in the dis- 
trict, that is to say, in Farrnkhabad, because 
the writer wasat Farrukhabad, thera were two 
factories using that process and several other 
fastoriés in the district had formerly used 
it, He sonld have had no doubt whatever 
as to the purport and meaning of the 
question which was put to him and as 
to the moaning of the answer whish ke 
gave. He was then reminded indireotly 
that his casg at the trial was that it 
was mainly in u33 in Oalsutta and the 
Gross examiner pu; this question, “Can 
you state any rei39n way yoa did not 
msntion about Caleoatta in it?” He 
answared: “I did nos mention any place? 
bat simply told him that sevaral manu- 
facturers used that process and I cannot 
say, what ha understooli that ha mantionad 
the words in this distrist.”’ So that after 
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swearing point blank that he used the 
words in this district with special reference _ 
to fastories which were really in his 
mind, and realising the difficulty that he 
got himself into having regard to the 
real fasts which he was able to prove, he 
recanted and threw the blame on to the Babu 
to whom he was dictating the letter- Woe have 
dwelt upon this incident in the oase, 
because it is only by such tests (they 
are spesially valuable where you get a 
contemporaneous document under the hand 
of a - witness which he cannot deny), 

fairly applied by a proper cross-examina- 

tion, that you can prove the witnesses in 
a case of acute conflict of verbal ” testi- 

mony and see where the pinch comes. 

We have come to the sonslasion that the 
conduct of Maharaj Narain, with regard 
to the statements which he made in the 
documents themselves and the hopeless. 
attempt to get out of the difficulty in 
‘which he found himself when challenged 
‘on oath in the witness box, shows that he 
was a dishonest witness, that he was labouring 


under a guilty conscience and that there is na 


explanation of his sonduct' exoept upon 
the hypothesis which the plaintiffs allege, 
that he was the moving spirit in an 
‘attempt to.steal and purloin. the plaintiffs’ 
process from them by unfair means. 

' Shortly after. this incident and the 
telegram of protest to the Controller. of 


Patents, it . being too late for the defend- ` 


ants to challenge the registration of the 
‘patent, they continued the manufacture 
‘whioh, it is admitted, is practically the same 
„process as the plaintiffs’ and thereby forced 
‘the plaintiffs fo bring this suit. The 
plaintiffs ask for an injunction and for 
damages., The defendants, while alleging 
generally that the alleged invention is not 
really, a good subject-matter fora patent, 
‘for example they say in paragraph 6 of 
their defence that it was the original form 
of stove in common use for a long time 
in India, raise a somewhat broader ` issue 
of fast on which the trial ia the Court 
below. and much of the discussion before 
us has really turned, namely, they have 
sommitted themselves to this somewhat 
startling proposition that not only other 
traders mostly in Calcutta, bub even the 
plaintifs themselves,- have allalong manu- 
fastured banslochan by this method which 
N 
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the plaintiffs now seek to patent, that it 
is really the only method known to the 
trade, that it is incapable of improvement, 
and that the plaintiffs have themselves 
been doing business by this method for 


‘some 12 or 13 years, and tbat they really 


were endeavouring to impose upon the 
Controller of Patents and the general 
public, not a. thing in which they believed 
as anew dissovery, but a thing which 
they knew was wellknown to others as 
well as to themselves and was an attempt 
to defraud the general public. Now that, 
as we have said, was a startling proposition 
which one would naturally require to be 
in fact. 
The defendants alleged in their answers to 
the interrogatories served upon them in 
the course of the suit by the plaintiffs 
the names of fhe firms relied upon by them as 
being those sommonly using this process of 
manufacture: 


1. Hulasi Rai, Calcutta. 

2. Hanuman Sahai Rameshar, Calcutta, 

3. Bhagwan Das Munna Lal, Caloutta. 

4, Prag Narain, Caleutta. (Now one of 
the plaintiffs’ firm). 

5. Lakhpat RatChhote Lal, Caleutta. 
(The plaintiffs’ firm). 

6, Silchand Sadh, Calcutta. 

7. dJuggi Lal Bania, Farrukhabad, 

8. Mathura Das-Sat Narain, Cawnpore 


Omitting from this list the two now 
connested with the plaintiffs’ firm, these 
persons appaar to have ceased business 
altogether for periods varying from 40 
years to 15. It is not suggested that any 
of them has manufactured banslochan 
during the last 14 -years. Two of them 
or representatives of two of them appear- 
ed in the box. All of them were ad- 
mittedly failures in business. At the trial 
Munna Lal, one of them, was oalled and 
he spoke of three, two of whom are 
additions to the list which I have read, 
namely, Karim Baksh and Gappu Lal. 
Bat inasmuch as neither of them appear- 
ed in person at the trial no further re- 
ference need bə made to their business, 
Raference will have to be made to the 
two witnesses Munna Lal and Rameshwar 
in a moment. But the striking fact, and 
it is common ground between the parties 
in; this case, is that the plaintifs by 
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ordinary competition, and if the defendants’ 
case is to be believed by the use of 
precisely the same prosess that the de- 
fendants themselves have been using and 
everybody else in the trade has been 
using, have succeeded during the last 12 or 
13 years in securing a paramount position 
in the trade. All their rivals have been 
beaten ,out of the field and it is not 
suggested that during that period of 
12 or 18 years the plaintiffs have enjoyed 
any superior advantage over their com- 
petitors, and the theory is that in spite 
of that fast and although they have 
sucsessfully oarried on their business during 
that period, almost unrivalled, by the well- 
known process which was open to every- 
body, they nonetheless thought it necessary, 
so far as we can see for no possible 
‘object either of gain or of anything else, 


to’inyent a story which could have” been ` 


exposed and blown to pieces in ‘five 
minutes by honest evidence, namely, that 
ali this time they have been adopting a 
totally different method, that they have 
been experimenting in new methods and 
only just discovered, aud, therefore, went 
ta the expense and trouble of obtaining 
a patent’for this ancient method which 
was known to all. We think that theory 
has hopelessly broken down upon the 
evidence and that it is a hypothesis 
‘which would require overwhelming evi- 
dence for any Court to accept as the 
real truth, 

Turning to the oral evidence, which it 
is necessary to examine in this case with 
the preface which we have already made, 
namely, that there is on the written evi- 
dence and on the admitted facts serious 
reason for doubting the honesty of the 
defendants’ case, a very strong attack was 
made by the Hon’ble Motilal Nehru for the 
respondents upon the plaintiffs for not, as 
he put it, going into the box. We think 
this comment is really not justified. They 
did go ‘into the box in the true sense of 
the word. The District Judge, who origin- 
ally was intended to try this case, himself 
called Maharaj Narain for the defsndants 
on the one side and Manful Narain, one of the 
plaintiffs, on the ‘other side. Manful Narain 
gave his statement to the learned Judge 
describing in general language the present 
process, saying that in the old siove an iron 
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tray had been used, that the present stove 
is closed above the trays while the other 
was not so, that in the old stove there 
used to be a chimney while in the new there 
is no chimney, that under the old stove 
the working had been going on in his 
factory in Calontta for many years, that 
he had never seen an- earthen-bowl being 
used in any other factory until they decided 
to use if and ay far as he knew, for 13 
or 14 years nobody in Calentta had been 
manufacturing this stuff at all. We do not 
know what more the plaintiffs could say 
than this witness said, unless-he was cross- 
examined in detail either by the Court or 
by the other party. A sort of argument 
was suggested that Mr. Remfry, who aon- 
ducted the sase for the plaintiffs in the Court 
below, ought to have put the man into 
the box again. We cannot see the slightest 
reason why he should have dons this. The 
witness had given a general account of his 
case consistent with the independent witnesses 
who were subsequently salled to support 
it and. if the defendants thought that they 
could get anything ont of this particular 
witness of whom they now makea griey= 
ance as not having been called at all, nos 
thing was easier than for them to apply to 
the learned Judge at the trial to re-call 
him for soross-examination. It is idle to 
suggest that the provision ‘in the Oode 
which enables a Judge to call one of the 
parties and put him on oath, does not 
make the witness just as much a witness 
and make the evidence just as relevant, 
as if he is salled by his own represen: 
tative. And why in the world when he has 
given satisfactory evidence his legal repre- 
sentative should go through the ceremony 
of putting him into the box again for ex- 
amination-in-chief, we cannot for the life 


of ns understand. But there is nothing in. 


the point, even if there were any technical 
grievance which could be founded upon it, 
bscause Prag Narain, although nota plaintiff, 
ig to all intenf$ and purposes the same as 
a plaintiff; and-he gave evidence at cone 
siderable length and his story was mush 
to the same effect. He had obviously been 
working on his own acconnt and‘had in 
1911 joined the present plaintiffs in part- 
nership. He described in detail the present 
form of manufastare and the old form of 
manufasture. He explained that the acid 
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was mixed formerly with the dry banslochan 
and: that the mixture was put into the stove. 
He said that acid was used before putting 
banslochan into the stove, apparently referring 
to the process of washing before baking. He 
described the chimney which was formerly 
In use. He described how for the last 
18 months they had ceased to use iron- 
pans, 
kholis in their place. He said that the 
inyantors were Lakhpat Rai, Sampat Rai 
and Manful Narain, giving the three 
names of the plaintiffs excluding himself, 
which may mean that they all individually 
took part, or may mean nothing, namely, 
that they were merely the owners and 
that somebody in their employ had lighted 
upon the idea, The only question is whe- 
ther it was a real discovery, and he 
described the advantages of the new pro- 
cess in these terms:— The now inven- 
tion therein is this, three kholis, a kandi 
and another handi to gover it and a 
` gamla with a hole to cover it over which 
ancther handi is placed. This is the new 
invention. No stove of this kind was made 
before. Besides the above, there are four 
bricks inside the stove on which the 
three kholis rest and three bricks above 
to keep the gamla and the fact that 
fire affects kholis and handse from all 
sides. Besides this there is no new in- 
vention. By doing away with the chimney 
the benefit is that the fumes of acid 
formerly used to escape but now they 
materially affect the material and thorough- 
` ly clean it. This is the new invention 
in- it.’ And he mentions by the way 
“that Dr. Hossack, whom we shall have to 
meler to In a moment, came and saw the 
process when 
he remained standing below the platform 
and asked a few questions’ for a space 
of five minutes, that they showed him 
how they mixed the acid into the ornde 
banslochan, kept outside the stove, by push- 
ing it in with a ladle and that no acid 
was used in his presence when the stuf 
became red hot. He also said that Dr. 
Hossack must have been in error or 
must have been misunderstood when he 
was reported as saying that the acid 
was thrown into the stuff, as ib never 
was. In connection with the evidence 
of this witnesa and of the 
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iron-pans were used, that 


conflict, 
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if any, between him and Dr. Hossack, 
it is not unimportant to refer to the 
evidence of Mr. Briggs, commonly called 
Bugs in the book. He was oalled by the 
plaintiffs and was examined on commission 
and described himself as an analytical 
consulting chemist. He seems to have 
had good training in England and 
to have worked under a gentleman of 
experience in India since 1898. He was 
not a witness to any fact but merely an 
expert upon the new process. Assuming 
the facts to bea as alleged by the plaint- 
iffs, he said that he thought the new 
stove was better. He had been shown 
what was alleged to be the old process, 
and, therefore, he believed the pans in it 
fo be of iron, and upon that hypothesis he 
said that the new stove was better on account 
of its slow heat, whereas the old stove being 
of iron must be a fast heater. He had never 
seen a stove like the plaintiffs’ before. But 
ib does not appear that he had been in 
the way of seeing these stoves one way 
or the other in the past. But his opinion 
was that the effect of adding sulphuric 
acid fo cold material would not be nearly 
so satisfactory as at a red heat, while on 
the other hand an attempt to add it at 
a white heat would be to lead to too 
rapid -aù evaporation, which might be 
dangerous, and in the former stove which 


he saw. it would be impracticable. He 
said if was not an ordinary accepted 
theory that sulphurie aoid should be 


added at a red heat, And he suggested 
that the iron-pan (it was only a belief 
on his part but it is not without significance 
in its bearing upon the rest of the 
evidence) probably was the reason of the 
reddish or brownish appearance of banslochan 
which had been seen and objected to in 
the past, his theory being that the aoid 


‚acting upon the iron-pan when hot would 


produce what he deseribed as ferrous 
sulphate. He said that the furnace may 
be called a furnace on the reverberatory 
principle, and he made also this import. 
ant statement. Having seen the stove © 
which was alleged to be new and the 
stove which was alleged to be old, he 
said the stoves did resemble one another 
In outward appearance, although one was 
made of iron pans and the other of 
earthen vessels, The importance of that 
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is (it is plain upon the evidence even if 
it is not plain tọ one’s own intelligence) 
that you can only discover whether iron 
pans or earthen pans are used inside by 
some kind of pbysical or ocular 
and that you cannot possibly discover ib 
by the naked eye when the place inside 
is a burning furnace. The next witness 
relied upon by the plaintiffs is Dr. Sandal. 
Dr. Sandal was 2 subordinate offisial in 
the Health Department in Calentta, a 
kind of Inspector of nvisances, whose 
business it was to go round and visit 
factories under , his superior officer, and 
he was subordinate at one time un- 
doubtedly to the witness whom we shall 
refer to in a moment, Dr. Hossask. He 
gave a detailed account, which if is not 
necessary to recite, of the old system 
worked by thé plaintifs as he remem- 
bered it, and if his evidence is believed, 
the truth of this dispute would clearly 
be on the side of the-plaintifs. A most, 
violent attack,’ and in our opinion an 
entirely unjustifiable attack, was made 
upon this witness and for certain reasons 
which are material to other parts of the 
case, we propose to examine it in some detail, 
It is quite true that the .witness was not 
a man of the highest academic qualifications 
and that he had bought, as other people 
have bought, an American degree. The 
curious feature of the impertinent and 
virulent attack upon his intellectual and 
academical qualifications, apart altogether 


from. his personal character, was the 
fact that when he was asked a question 
as to whether the stove now used by 


the plaintiffs’ was an improvement, an 
objection was raised by the legal gentle- 
man who subsequently cross-examined him 
‘about his intellestual qualifications, on 
the ground that he was not called as 
an expert, so that while the defendants 
objected to his answering a question as 
an expert, they delivered a cold-blooded 
and deliberate attack upon his educational 
qualifications. Asa matter of fact he did not 
profess to be an expertin the real sense of 
the word and his answer, when he was allowed 
to give it, shows what was uppermost in 
his mind, namely, bis daties as an Inspector 
_of nuisances. He said: “the present pro- 
sess that I have seen is far better and no 
nuisance is created either to the inmates 
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of the house or to the neighbours and 
the material now is whiter and better than 
before.” It is due to this gentleman to 
say that be was in the employment of 
the Municipal Corporation of Calcutta for 
about 25 years and that he retired after 
that period owing to ill-health with 
“a pension. He was challenged with the 
opinion of his superior officer and he 
answered as only an honest witness could 
do, that he did not think that Dr. 
Hossack was ever at the factory for any 
great length of time but whatever he (Dr. 
Hossack) said he had seen he (the witness) 
could say nothing. He (the witness) was 
only there to speak to what he had seen. 
Having failed by throwing every sort of 
mud at this witness for a considerable 
time to make the slightest impression upon 
his evidence, the defendants then embarked 
upon a new and more desperate ,form of 
attack. They deliberately accused this 
witness, notin the presence, be it observed, 
of the Court trying the oase, but in the. 


presence of a Commissioner, of having 
offered to sell his evidence to them for 
Rs. 500 and they did this by the pro- 


duction in person of the two persons to 
whom the offer was supposed to have been 
made, Their names were Kunji Lal and 
Gappu Lal. It is impossible for us to shut 
our eyes to the fact that Gappn Lal is the 
name of the petitioner in an original suit 
which has been connected with this appeal 
and which has been heard by ns, although 
judgment has been reserved, in which be, 
Gappu lal, seeks to revoke this very 
patent, and that Gappn Lal and Kunji 
Lal, these two men, havé given evidence 
before us in that snit testifying to their 
personal knowledge of the old process by 
which bLanslochan was manufactured. Mr. 
Moti Lal for the respondents, contended, 
when we asked him why these two men 
to whom Dr. Sandal is alleged to have 
offered to sell his evidence were not called, 
that the law did not permit him to put 
them into the box but that by another 
seation of the Evidence Act he was bound 
by the answer of the witness. If that 
view is correct, Dr. Sandal’s evidence stands 
untainted and untoushed by the attack. 
upon him. But it is impgssible for us not 
to ask ourselves the question why, if these 
two men were in a position to give evidence 
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before us in another suit, one of them 
being actually the petitioner and an alleged 
manufacturer and seller of the substance 
-(banslochan) who alleges that he has suffered 
a grievance through this patent -and could 
testify to the fact that one of the principal 
witnesses onalled by the plaintiffs had 
made an offer to them to sell bis evidence 
to the defendants, they were not called 
as witnesses in this suit. To that question 
there has been no attempt of any kind to 
make any answer. The learned Judge un- 
doubtedly rejected the evidence of Dr, 
Sandal. We are unable gqnite to under- 
stand the ground on which the learned 
Judge refused to treat him as an honest 
witness. It is true that Dr. Sandal admitted 
that be went for his own examination before 
the Commissioner on a date other than 
that on which he was really summoned, 
having reason to believe that he would be 
wanted on that date, and the learned 
Judge accepts the explanation in his 
judgment, but nonetheless he comes to the 
conclusion that this matter, which is satis- 
factorily explained, coupled with the negotia- 
_tions about the’ purchase of his evidence 
makes the matter suspicicus. The view of 


the learned Judge is that the evidence of. 


a witness should be rejected if only he is 
asked questions suffisiently offensive to arouse 
suspicion as to his character. We cannot 
agree that this is a sufficient reason, and 
we see none for throwing over Dr. 
Sandal’s evidence. It may be that Sanitary 
Inspectors are not always absolutely reliable, 
but they must be shown, and not pre- 
sumed, to be untrustworthy, 

The next witness relied npon by the 
plaintiffs was Dr. Mitter. Here again we 
have been ourselves unable to accept the 
somewhat hypercritisism to which this 
gentleman’s evidence has been submitted by 
There does not seem to be 
anything extraordinary in Dr. Mittér’s story 
that he, being à doctor on a ship between 
Singapore and Caloutta, made the acquaintance 
of one of the plaintiffs whose business was in 
both places and who was travelling backwards 
and forwards and as the result of this 
friendship "he wént to stay with the plaint- 
iffs and had medically treated one of them, 
and was wandering about their premises 
and became acquainted with the manufacture 
which was going on and out of which 
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_they were making their living. And why 


a doctor should not, assuming that he 
was there and interested himself on a 
holiday in the manufacture of the article 
by whioh his friends were making a liveli- 
hood, take the opportunity of looking 
into the stove out of snriosity and satisfy- 
ing himself whether it contained an iron- 
pan or earthen ware pan we do not quite 
see. However, the learned Judge seems 
to find something so uncommon in it that 
he regards it as not true at all, and in 
the ssurse of his judgment he has come 
to the -concluzion that none of the details 
of Dr. Mitter’s story can be accepted. 
Being apparently ‘dissatisfied in his own 
mind with that criticism he finally came 
to the conelasion that Dr. Mitter was not 
there at all. But we think that there is 
no material on which we can treat Dr. 
Mitter otherwise than’as an honest witness, 
who was desirous of giving the beat assist- 
ance he could from his recollection, And 
again if Dr, Mitter’s evidence is believed, 
the fact that the plaintiffs were using 
iroi-pans in the stove is clearly established. 
Un the whole we think that the plaintiffs 
have made out a satisfactory case; that 
there is no reason for disbelieving the five 
witnesses to whom we have referred ; that 
upon their evidence it is established that 
iron-pans were formerly used; that the ear- 
then-ware pans were new ; that the present 
sombination is an improvement and that it 
has the advantages claimed for it, 

We bave, however, to consider further how 
far the defendants’ evidence makes a serious 
inroad upon this evidence., The defend- 
ants called a quantity of evidence. We 
have already given sufficient regson for 
distrusting the evidence of Maharaj Narain. 
The main features whish the defendants 
otherwise rely upon are the evidence of 
Dr. Hossack, undoubtedly a scientific 
witness of high standing and respectability, 
Munna Lal who is alleged to have been 
in the trade and to have taught Maharaj 
Narain, and further a contemporaneous 
report made by one Mr. Kundu, a sub- 
ordinate in the Health Department and a 
kind of Inspestor of nuisances subordinate 
to Dr. Hossack. We think that giving 
full weight to Dr. Hossack’s evidence it 
really comes to very little. He was palpably 
an honest witness who frankly said that 
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he was very hazy, and the more pressed 
he was upon details, the more he 
explained that his recollection was really 
a hazy one. Itis but natural thata busy | 
man like Dr. Hossack with important ` 
avogations should forget what he had seen 
long before, to which at the time he 
attached no importanos and in which he 
had no concern; and when reminded about 
it should come -to Court with a very 
hazy recollection of it. Whereas the case 
of a man like Dr. Mitter is quite different. 
Although he had no concern in the 
mattér, being a friend of the plaintiffs he 
might very naturally spend his leisure 
time in looking into their stove; but Dr. 
Hossask was a busy man engaged in his 
profession, and, ~ therefore, the plaintiffs’ 
case may be perfectly true and everything 
that Dr. Hossacsk said may be perfeatly 
` honest, whereas it is impossible for the 
defendants’ case to be true without con- 
visting Dr, Sandal and De. Mitter - of 
flagrant and deliberate perjury. This in 
itself is a reason for preferring the plaint- 
iffs’ story, supported as it is by witnessés who 
relate facts which sould only be wilfully 
untrue, if untrue at all: whereas in so 
doing we do not oast the slightest discredit 
upon Dr. Hossack’s testimony. We do not 
think that he was really prepared to 
commit himself upon the question whether 
the interior cf the stove was iren or nob, 
It is plain from Dr. Briggs evidence 
that he,conld not have examined, it for 
himself at any rate with his sye, and he 
does not profess to have used any other 
means, and it is quite clear from the 
report which he made on the lith of 
October 1909 that-.the prosess of calcining 
“the bamboo camphor, in what he called a 
retort, with an addition of sulphuric acid 
occasionally, was being carried on ina 
stove which had a cshimney—a fast 
wholly inconsistent with the defendants’ 
case. In our opinion the evidences relied 
upon of Dr. Kundu, who is represented 
only by his report, ought really as a 
matter of law to be rejected. Dr. Kundu’s 
report is alleged to be a public dosument 
under section 85 of the Evidence Ast. 
We think that it does not some within 
this category at all, certainly not for 
the purpose of proving a fact immaterial 
to the matter in respect of which he was 
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making his report. But however that may 
be, Dr. Kundu is alive and available and 
was twice summoned by the defendants. 
The plaintiffs properly objected to the 
report, Their objection was overruled. 
in one of their grounds of 
appeal that this report ought to have been 
rejected, We agree that it ought, On the 
other hand ithas been referred to by both sides 
in the Court below and before us, and even 
if it was ‘improperly admitted, we think that 
it would make no difference to our decision 
in any way. {It refers to the addition of 
strong sulphuric acid at a white heat, 
it refers also to the , existence of a 
chimney, and although it does describe 
the stove as a ‘native reverberatory 
furnace,” ‘which according to the best 
understanding of that expression is inconsist- 
ent with the method of iron-pans which 
the plaintiffs say they were using, we are 
not satisfied that a gentleman who thinks 
thata high shimney is useful for diminishing 
the amount of heat generated in a stove, isa 
gentleman whom a priori we can accept as 
fully acquainted with the technical mean- 
ing of the term “reverberatory furnace.” 


, The witness Rameshar does_ not appeal to 


us as a satisfactory witness. He said he 
worked this process according to the plaint- 
iffs’ method- for 20 years. If he did he 
made an astonishing mess of it. He has 
not attempted to ‘work it during the last 20 
years. He became the owner of the factory, 
in which it was alleged he had formerly 
worked, bya deed of gift from his former 
employer, the result of which was that the 
concern was ‘wound up within a year. He 
frankly says that thera is nobody now to 


“be found in Caloutta who might have seen 


the stove which he had atthat time, and 
when he was asked about the books relat- 
ing to his business he made the astound- 
ing statement that a Muhammadan gentle- 
man who lived in a bungalow wrote ont 
the books bat he is not now to be found, 
Another witness relied upon was a man 
named Ram Kumar, who was a broker, 
lf he is like most .brokers, he interests 
himself, more inthe commission to be earned 
from a manufactured article of this kind 
than in the proéess by which it is brought 
into existence. He has not been at work 
since 1904. He says that somebody or ‘his 
clerk has been receiving profits for him, 
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that when he did see them he ar 
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but he does not know how mush. He 
admits having been hard hit by the plaintiffs 
who have been selling this stuff without 
an agent, and really all 
is that he never saw iron-pans, but did 
see. broken earthenware pans about the 
place where manufacture was going on, and 
at down 
and talked.” Nor san we attach much 
greater weight to the evidente of the gentle- 
man, Govind Singh, who visited Caloutta 
and stayed with the plaintiffs. His-oppor- 
tunity for seeing the internal construction 
of this steve was, according to his frst 
impression, from a window some fifteen 
yards away where he was sleeping.’ When 
pressed, be thought he got a better view 
of it from the enclosure where he went to 
relieve nature. This gentleman is under 
the impression that Howra Bridge is a kind 
of kuchha bridge of pipas covered with straw 
and mud ; and. if that is the best account 
he san give of it after visiting Calontta 


~- (we take judicial notice of the fact that: 


Howra Bridge is at times not unlike 
London Bridge in the middle of the day) 
if that isthe best this gentleman can make 
of his impression of Howra Bridge, we do 
not think that any importance oan be 
attached to his recollection of the internal 
sonstruction of the stove. Dr. Srivastavy’s 
evidence really consisted of no more than 
the recitation of what he had read in the 
journals, “Indian Forester” and “The Com- 
mercial Products of India.’ We may say 
that the Court below was mistaken in 


‘thinking that there was any legal ground 


for the admissionof this witness’s informa- 
tion of literature on the subject which was 
otherwise inadmissible ; but it really con- 
tributes nothing to the case: The witnesses 
Chheduand Sheoraj Narain, one of whom ap- 
parently is an old servant of the plaintiffs 
and the other, arelation of Manful Narain, 
one of the plaintiffs, is not on very friend- 
ly terms with them, sufficiently create 
doubt with regard to their power of obser- 
vation in respect of the material drawn out 
from the fire. They say it was drawn out 
fifteen minutes after its treatment with the 
acid, whereas Munna Lal says the interval 
is two or three minutes. 


So much for thé defendants’ witnesses, 


‘as a whole, many of whom no doubt were 


doing their honest best to give an account 


$ 
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of what they saw. This brings as tə the 
consideration. of Munna Lal, and this is the 
evidence which from the defendants’ side 
causea us more diffioulty than anything else 
in the case. He tells a story which on the 
face of if is clear and not open to much 
criticism and it has been accepted by the 
learned Judge who, by the hye it should be 
observed, did not see him as he was ex- 
amined on commission. We think, however, 


that his conrestion with Maharaj Narain 


and with the defendants is very close, and 
that heis, ifthe expression may be used, 
tarred with the Maharaj Narain brush. We 
cannot accept as satisfactory, as we have 
already said, the story of Maharaj Narain’s 
visit to Caloutta in, July merely to take 
lessons from this witness, and one sentence 
in his cross-examination casts 'doubt upon 
the whole of his story. He committed 
himself to the positive statement that the 
plaintiffs had been using this prosess in 
Caloutta to his knowledge for 12 or 13 
years. We have come to the conclusion 
that this is nòt the fact. It, therefore, 
follows that Munna Lal, when he made 
that statement, stated that which he knew 
to be' untrue. ° We have been much pressed, 
as the learned Judge in the Court below 
was impressed, by the contents of this man’s 
books. We have seen them. They are not 
in a character, although my brother, Mr. 
Justice Piggott, was able to read some of 
the figures, which was familiar either to 
the Commissioner who examined the witness 
or to the Counsel who examined and cross- 
examined him or to most of us in this Court. 
Without going in detail through the extracts 
which have been laid before us, itis true 


‘to say that they are not entries which by 


their sequence or by the way in which 
they occur amongst the other entries in 
the books absolutely resommend themselves. 
They do require some explanation, but the 
witness was not oross-axamined upon this 
basis. He was not asked to explain them, 
and, therefore, no explanation was forthcom- 
ing and we are vot prepared to say that 
they are untrustworthy in the sense that 
they do not represent actual contemporane- 
ous entries; but after all they some to 
very little, It is true that he intended 
the Court to belive that the kholis and other 
earthenware articles, entered in these books 
as expenses sonnected with the stove, did 
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relate to similar earthenware pans to those 
in the plaintiffs’ stove and were used in 
sonnestion with what we have deseribed 
as the plaintiffs’ process of manufacture 
and were bought and entered in the books 
` for that purpose. But the entries ara any- 
thing but clear or convincing upon that 
point, for example in one place kholi or ao. 
vering is entered at Rs, 4-14.3, in another 
three kholzs are entered at Rs. 2-4-0, in another 
three kholis are entered at Rs. 1.8.0 and in 
another three kholis are entered at Rs, 1-7-0, 
two Landis at Rs. 3-9-0. These are not large 
or expensive or out of the way artioles, 
They can be bought anywhere in the Bazar 
according: to measurement, and, therefore, we 
‘ ought not to be hypereritical about entries 
of this kind, but on the other hand it ig 
obvious from the prices which we have 
mentioned that the sizes of these kholis were 
not all the same, and it is sufficient to say 
that while the entries are not inconsistent 
with -the purchase of earthenware vessels 
such as are necessary for a stove like the 
plaintiffs’, ‘they are equally consistent with 
the ordinary use, by persons interested in the 
manufacture of the article, of earthenware 
pans for mixing it or washing it, and having 
regard to the other evidence regarded as a 
whole and Munna Lal's ‘close association with 
Maharaj Narain whom we unhesitatingly hold 
to be a dishonest witness, we do not think that 
either he or his books are sufficient to destroy 
the oase which the plaintiffs have estab. 
lished. For these reasons we have come 
to the sonclusion that the plaintiffs’ case is 
true, that iron-pans were used and that 
they themselves by experiment have dis. 
covered the better use by combination of 
the earthenware pans. 


We find that the essential features of the 
process patented by the plaintiffs are the 
treatment ‘of the substance at a red heat 
with sulphuric acid inside a closed crucible 
or retort made entirely of earthenware. 
The advantages involved are: z(a) No iron 
or other metal being used in the eom- 
position of the crucible there is no danger 
of any deleterious: action on the part of the 
furnace of the acid upon the metal afore. 
said; (b) The retort or crucible is entirely 
elosed from the time when the acid is added 
until the process of salaination is complete ; 
this doesaway with the necessity of a chimney 
communicating with the retort, by means of 
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which the fumes of the acid used to be carried 
off. The astion of the asid on the erude ma- 


- terial under these conditions appears to be 


more thorough and satisfactory, while the 
possible nuisance from the escaping fumes 
of the acid is done away with. We think 
this combination as embodied in the plaint- 
iffs’ specification is new, that no one ever 
worked it out before, 
usefnl purpose in reaching the point of 
heat at which the treatment of sulphuric 
acid can be most effectively applied and 
in eliminating the brownish tint -or iron 
matter from the material, so as to produce a 
purer colour and a better quality. 

The question of law which has been 
vigorously argued, therefore, arises; whether 
this has been properly ‘claimed by the 
plaintifs in this specification as a good 
subject matter. The specification must be 
read asa whole and the claim interpreted by 
the body of thespecification. 

There seems tohave been some difficulty 
in deciding in many cases of improvements 
how far the law sasts upon the applicant 
the obligation of making it clear to the 
publie or to the workman of ordisary 
intelligence in the trade whioh portion of 
the combination is new and which is old, 
We do not think anything is to be gained 
by discussing at length the interesting series 
of authorities to which wa were referred 
We propose to 
apply the principle as laid down in Harrison 
vy. Anderston Foundry Company (1), to 
this case, which we hold to be one “of a 
new combination of admittedly old materials.” 
The principle isenunciated in the following 
terms. The Lord Chancellor at page 578 
says:— If there is a patent for a combina- 
tion the combination itself is ex necessitate 
the novelty; and the sombination is also 
the merit, if it be a merit, which remains 
to be proved by evidence.’ Lord Hather. 
ley while delivering his judgment in ed 
same case says at page 583:—“Well, 
Lords, that being the case, the Judges'es Ey 
tended, as it appears to me with great 
respest, the doctrine of Foxwell v. Bostock 
(2) in their applisation of it to this case. 
It was there held—and that, I think, was 
all that was held—that it is net competent 
to a man to take a well-known existing 


(1) (1576) 1 A. C. 574. 
(2) -(1864) 4 De G, J. & S. 298; 46 E. R, 934; 10 L, 


T, 144; 12 W. R, 723; 146 R. R. 321. 
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machine and having made some small im- 
provement, to place that before the public 
and pay:— 1 have made a better machine. 
There is the sewing machine invented ty 
s> and so; I have improved upon that. 
That is mine; it ig a mush better machine 
than his? That will not do: 
state clearly and distinctly what it is in 
which you say you have made‘an improve- 
ment. To use an illustration whioh was 
adopted, I think by Lord Justice James in 
another case, it will- nob do, if yon have 
invented gridiron pendulum, to. say, ‘I 
have invented a better clock than any 
body else,’ not telling the public what 
you have done to make it better than any 
other clock which is known. ‘That princi- 
ple was laid down in Foawell v. Bostock 
(2) and I do not think that anything fur- 
ther was infended to be determined in that 
case, It could not have been meant in 
that case tq say that where that happens, 
which may well happen, that a person, 
arranging his machinery ina totally differ- 
ent way from the way in which 
it has ever been before arranged, although 
every single particle of that machinery 
is ẹ well-known implement, produces an 
improved effect by his new arrangement, 
that new arrangement cannot be the subject 
of a patent. It may be thatthe levers 
may be perfectly well known in their mode 
of action, and it may be that all the other 
separate portions of the machinery to which 
the patent relates may be perfectly well 
known; but if he says:—I take all these 
well-known parts, and I adjust them ina 
manner totally different from that in which 
they have ever before been adjusted. I 
have found out just what it is that has 
made these parts, though they may have 
been used in -machinery, fail to produce 
their proper effect and it is this, that they 
have not been properly arranged; I have, 
therefore, re-considered the whole matter. 
and put all these several parts together in 
a mode in which they never were before 
arranged, and have produced an improved 
effect by so doing.’ J] apprehend it is 
competent to that man so to do, and that 
ib would be perfestly impossible for him 
to say what is new and what is old because 
ex concessis it is all old, nobody ever þe- 
fore used it in the manner in which he has 
used it.” His Lordship further says at page 
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566: “That, my Lords, is what it appears 


to me the patentees have done by the 
claims which are contained at the end 
of the patent: Having thus particularly 


described the natare of our said invention 
and the manner in which the same is or 
may be performed, we have to state that 
we do not restrict ourselves to the presise 
details herein described delinaated, but what 
we believe to be novel and original, and, 
therefore, claim as the invention secured 
to us by the hereinbefore in part recited 
letters patent, is—First, the construction 
arrangement of the parta of pattern 
mechanism and shuttle box moving and 
holding mechanism as herein distinguished 
generally.’ That seems to me to be the 
one great claim for the whole, They say 
—We cannot tell you that this part or 
that part or the other part is in itself a 
new engine or a new machine, but we 
tell you that our combination ofall those 
parts into a complete machine, affecting 
both the shuttle box moving apparatus and 
the pattern apparatus, is a new combina- 
tion and we claim to be capable of sarry- 
ing that out in an improved manner 
under the specification in our letters patent.” 
and Lord Penzance in the same case at 
page 590 ssys:— Having thus described 
what the novelty consisted in, were they 
bound to go further and state in what the 
novelty did not consiet? In other words, 
to point out everying that in the several 
parts or the subordinate combinations of 
them might be old and had been previously 
used? | cannot think that they were or 
that there is any authority in law for this 
requirement. If sucha task were attempted 
machine 
so old, so largely. altered, and so greatly 
improved from time to time as the weav- 
ing loom, it is not too much to say that 
it would be hardly possible to fulfil it 
without insufficiency or error, If the 
patentee accurately defines on thea fase of 
his specification his real invention, and the 
limits within which that which he olaims 
as a novelty is confined, he is not bound, as 
it seems to me, to go further'and specify how 
it is, and why itis, that his invention iy novel, 
or recapitulate all the particulars in which 
it differs from preceding arrangements,” 
Applying the principles laid down in 
that case we think the spesification in thig 
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ease satisfies the legal requirements so far as 
the claim for combination and construction 
of the stove evenof old materials is concerned. 

A difficulty has been raised with regard 
to the first part of the claim, where the 
patentees state that they claim in the 
preparation of -the said substance the treat- 
ment of the same when red hot with an 
acid. We have purposely refrained from 
referring in detail to the evidence with 
regard to the use of acid. We think it 
clearly establishes what the plaintiffs have 
not seriously denied, that in some form 
or another, and at some stage or another 
in the process of manufacture, acid has 
‘always been used for purifying the material. 
And there seemed at one time a difficulty 
with regard to this claim, namely, as to 
whether it was not either too wide, or 
‘too vague, or in itself old. Mr. Remfry, 
for the appellants, accepted the principle 
‘relied upon by Mr, Motilal Nehru, for 
the respondents, in the case of Brunton 
v. Hawkes (3), where it was held that 
a patent which consisted of more than 
one claim would be bad if it definitely 
and independently claimed something which 
was shown itself to be bad for want of 
novelty. But after all the attack made 
upon this part of the plaintiffs’ claim 
raises an issue of fact, first what is ‘red 
heat’, whether it is understood and resog- 


nised as describing a particular stage in 


the process cf beating which all members 
of the trade know, aud whether, assuming 
that to be the fact, it was in common 
use, that is to say, whéther the applica- 
tion of sulphuric acid at that particular 
moment, known and accepted by the trade 
as accurately described by the words “red 
heat”, was in itself an old process of manu- 
facture. We think that Mr. Remfry was 
well founded when he mef this case by 
saying that there really was no dispute 
about thet part of the case as a fast in 
the Court below and that if the defendants 
wanted to raise the question that “red 
heat? was not understood in the trade, or 
that being understood, it was too vague 
and uncertain and left too wide a margin of 
variation to be capable of a claim, that 
was a matter which ought to be dealt 
‘with above all things by, evidence which 


(3) (1821) 4 B. & Ald, 541; 601 E, R, 1034; 23 R. 
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sould inform the mind of the Court, The 
defendants, so far from adopting this attitude 
towards this part of the claim accepted it, 
and embraced it and said that they had 
always done it themselves, and that it was so 
well known that it was accepted generally 
through the trade, and that nobody had 
any doubt what it meant. Having taken 
that attitude, if does not lie in their © 
mouth here and now to contend that if 
is impossible to say’ what is meant by the 
words “red heat”, Therefore, we must 
hold that. it is established that the treat- 
ment of sulphuric acid at “red heat”, which 
is a defined stage in the process of heat- 
ing, is well known to the trade and perfectly- 
intelligible aud also new, as nobody in 
the case suggests that there was any 
defined or ascertained stage at which it 
was always done. It is to be borne in 
mind, and perhaps it is desirable that we 
should make it once more perfectly clear, 
that it is quite immaterial what one or 
more members of the plaintiffs’ ‘firm may 
have said about the rights which the 
patent really gives them, What’ they 
think abont if cannot enlarge the rights 
which are actually conferred ` by the 
patent; and the patent does not eonfer 
upon the plaintiffs either the sole right 
to manufacture and sell the substance itself 
or even the sole right to apply sulphuric 
acid at red heat so that nobody may 
use it. What people cannot do is to 
manufacture an cven or stove substantially 
as described and illustrated in the specifi- 
cation for drying, heating, roasting and 
caloining the said substance, and to use 
such construction for the purpose of apply- 
ing sulphuric acid in the process of pre- 
paring and heating the substance to a 
red heat in the stove. That is what the plaint- 
iffs claim as patentees. That is what we 
think the plaintiffs have established, and 
that is what they havea right to patent. 
Mr. Remfry referred us to the case of 
Plimpton v. Spiller (4). The passage which 
particularly seems applicable to this case 
is at page 428 in the judgment of Lord 
Justice James:— It appears to me that - 
in doing that he (His Lordship refers 
is claiming, not a 
distinct and substantive invention, but he 


(4) (1877) 6 Ch, D. 412; 74 L. J. Ch. 211; 87 L, T. 
56; 26 W. R. 285, 
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is claiming it as ona of the merits and 
advantages of the entire onstruction 
which he has before given, and he is 
not in any way pretending or olaiming to 
enlarge his.monopoly.”’ 

We think that language applies to this case. 
A suggestion was made by Mr. Remfry in 
the course of his argument that if there was 
any difficulty in this ocnnection, it was 
possible even at this stage for the plaintiffs to 
withdraw this claim [Plimpton v. Spiller 
(4)] and apply for an amendment, In 
answer to this we have no hesitation in 
saying that in our opinion the authorities 
he quoted’ are not applicable, and cannot 
be applicable, to an application made at 
the eleventh hour in a Oourt of Appeal 
by an unsuccessful litigant in the Court 


‘below who made no application in that 


and who is actually suing for 
The plaintiffs are entitled 
to an injunction substantially in the 
referred .to in Seton on Decrees 
at page 549, restraining the defendants or 
their servants or agents or any of them 
from building, constructing, selling, using, 
or-in any way dealing with a stove manufac» 
tured in accordance with the plaintiffs’ 
patent, and that the plaintiffs are entitled 
to a certificate under section 32 of the 
Act. With regard’ to damages the matter 
is not free from difficulty. We have already 
expressed our view of the defendants’ conduct. 
We think it is clear that they went out 
of their way to purloin, if they could, the 
advantages of the discovery whish the 
plaintiffs had made. On the other hand, 


Court, 
infringement. 


. no satisfactory case for damages was made 


out in the Court below for one reason be- 
gause the plaintiffs failed to establish their 
-another reason besause the 
learned Judge seemed to think that the 
profit made by the defendants was the sole 
criterion. That can hardly be a sound view, 
having regard to the fact that the defend- 
ants deliberately. tried to undersell the 
and quoted prises below market 
pride. On the other hand Mr. Remfry, when 
challenged in this Court to make out a 
case, proceeded to claim damages, or rather 
to. frame his claim upon the sévidence in 
the oase, as if he was entitled to damages 
as enjoying the monopoly for the sole sale 
of the article itself, whioh is not ‘the case. 
“We think the evidence before us‘does not 
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enable us to come to a conslusion on the 
question of the actual damages suffered by 
the plaintiffs, and thaf in any event having 
rogard to the early stage in which the plaint- 
iffs quite properly brought their suit, the 
amount inyolyed does not make it worth 
while to award anything more than nominal 
damages. We, therefore, hold the plaintiffs 
entitled to the nominal damages of one 
rupee. We desree theinjunction and grant 
a certificate and one rupee damages. We 
think under the circumstantes the plaint- 
iffs are entitled to their full costs, which 
will include fees calculated on the higher 
scale on the subject-matter of Rs. 4,000, 
with the exception of so much of the 
Court-fea as was paid in respect of the 
sum of Rs, 25,000 claimed under the head 
of damages; that much the plaintiffs must bear 
themselves. 
Picaott, J.—I concour. 
Suit decreed, 
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providing for interest — Discretion of Court to allow 
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Jurisdiction—-Appeal, second, question of jurisdiction 
whether can be raised in. 

Where the parties to a document use words that 
indicate a mortgage by way of conditional sale and 
all the terms contained in the document are consist- 
ent withthe terms of a-mortgage by way of con- 
ditional sale, the proper constriction is that’ the 
document is 4 mortgage by way of conditional sale, 
and it cannot be contended that the intention of 
the parties as gathered from the instrument was to 
make an out-and-oub sale subject to the right of 
re-purchase on re-payment of the money within the 
stipulated time, [p. 466, col, 2; p, 467, col, 1.] 
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The question whether in 8 suit to enforce a 
mortgage by way of conditional sale. where no 
„interest is provided for in the deed, the Court 
“should have in its discretion allowed interest in 
accordance with the terms of the Interést Act, can- 
not be raised in second appeal unless it was raised 
in the lower Appellate Court. [p. 467, col. 1.] 

The question that the primary Court had no 
territorial jurisdiction cannot bé gone into in second 


appeal, unless it was raised at the earliest possible 
moment in the course of the snit. [p. 467, col. 1.] 


Appeal against ‘the decree of the District 
- Judge, Rajshahye, dated the 7th September 
1916, affirming that of the Subordinate 
Judge of that District, ‘dated the 18th 
. August 1915. 

FAOTS appear from the judgment. 

Babus Brojo Lal Ohakerburtiy and Purna 
Ohandra Roy,for the Appellant:—In Bhagwan 
Sahaz v. Bhagwan Din (1) kut kobala is 
called «a mortgage by conditional sale. 

We have to construe a document with 
reference to the terms contained in it. 
In Bhagwan Sahat v. -Bhagwan Din (1) 
their Lordships held that that was a sale 
ont and ont. In that case although the docu- 
ment consisted, of a term for re-conveyance 
of property, their Lordships held it was an 
out-and-out sale besause there was no 
stipulation for interest. | 

[FLETOAER, J.—But with regard to the 
kut kobala here it is translated as a mort- 

gage by way of conditional sale,}- ` 
“In Subhabhat v. Vasudevbhat (2) a dosu- , 
ment was executed in connection with a debt. 
It was held to be a oase of sale. In all these 
oases although the documents were by 
nature mortgages, they were held to be 
sales out and out. 


[Frurcaer, J.— What is the use of giving 
us cases when the case before us is exactly 
a case of mortgage by way of conditional 
sale and fits in with section 58 of the 
Transfer of Property Ast? | 


- Then in Abdulbhaz v. Kashi (3), although 
if was in the nature of a bond, it was 
held ‘to be a case of an out-and-out sale. 
There also was the condition 
money was to be paid within a certain 
time. 

Then again in the’ Full Boneh case of 


(1) 12 A, 387; 17 I, A. 98;5 Sar. P. 0O. J, 557 6 
Ind. Dec. (N. s.) 992. 
(2)2 B. 118; 2 Ind. Jar. 174; 1 Ind. Deg.’ (N. 8.) 
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Moti Singh v. Ramohari Singh (4) ihe 
mortgage bond contained no stipulation 


for re-payment of money within a certain 
time and it\was held to bea case ‘of sale. 

Mr. U. N. Sen Gupta (with him Babus 
Promotha_Nath Das and Probodh Kumar Das), 
for the Respondents, not called upon, o 

a JUDGMENT. 

FLETCHER, J.—This is an appeal by the 
plaintiff against the decision of the learned 
District Judge of Rajshabye, dated the 7th 
September 1916, affirming the decision of 


the Subordinate Judge of the same place. 


The plaintiff brought the suit to recover 
possession of certain property on the 
ground that she had acquired 16; 
alternatively, she prayed for a decree on 
the footing that she was the mortgagee 
of the property. The main point in the 
appeal turns on this: Is the plaintiff the 
mortgagee under the document or is she 
a purchaser? The document is called by 


the parties as kot kobala ‘and the plaintiff 


states that she got this kot kubala executed 
to the following effect: The transfer, the 
ostensible sale in this kot kobalay was subject 
to the condition thaf; on payment being 
made within the month of Pous next, the 
sale should become veid and that if, on 
the other hand, there .was a failure to 
pay the money within the said time, the 
mortgagee should be entitled to bring 
the properties mentioned in the said kot 
kobala into her possession by resorting to 
law. It is 
used in the document bring the case 
exactly within the definition of a mortgage 
by way of conditional sale contained in 
section 58 (c) of the Transfer of Property 
Act. It is said that, notwithstanding 
that it falls within that. definition, the 
intention of the parties, as gathered from 
the instrument, was to make an out-and.- 
out sale subjest to the right contained 
therein of the mortgagor to pay the 
money within Pous next and to get the 
property released, and, therefore, -the 
document is an stamens of sale and 
not of mortgage. It is quite clear that 
that is not so. The parties used the 
word kot kobala, which is an ordinary word 
used to indicate a mortgage by way of 
conditional! sale; and where the parties 


(4) 24 0, 699; 1 QO, W. N. 437; 12 Ind. Deo, (N. 8.) 
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use words that indicate a mortgage, by 
way of conditional sale and then give 
all the terms in the dosument that are 
consistent with the terms of a mortgage 
by way of conditional sale, it seams to 
me that the proper construction is that 
the dooument is a mortgage‘ by way of 
conditional sale. The case is, I think, an 
extremely simple and clear one. The 
authorities which have been cited are of 
no assistance at all, i 

The other point in the appeal is this: 
The mortgage by way ‘of conditional 
sale does not provide for interest. It is 
said that the Court has a diseretion to 
award interest in accordance with the 
terms of the Interest Act and that that 
interest ‘along with the principal should ba 
made a charge on the proparty, That 
may ba so. But in a oase like this, such 
a matter ought to have been_ raised in 


- the Court below aud evidence ought tə 


have been. adduced and proper findings 
arrived at by the Judge, in order 
satisfy himself as to whether or not he 
should exercise the discretion whioh the 
law vested in him either to allow: or ta 
disallow interest in respect of this sum. 
No point like that having been raised 
before the learned Judgé of the lower 
Appellate Court, it is much too late now 
before us, we not having the evidence nor 
the attending circumstances before us, to 
raise the point that we should allow 
interest on this sum, | 
' The appeal must, therefore, stand dis- 
missed with costs, 
_ As to the oross-objecstion preferred by 
the respondent the 
Company, Limited, namely, the want of 
territorial jurisdiction of the . Subordinate 
Judge of Rajshahye, I think it is quite 
clear that the Midnapur Zemindary 
Company did not raise the point at the 
earliest possible moment and, therefore, 
under section 21 of the Code™ of Civil 
Prosedure the question that the Court had 
no territorial jurisdiction cannot be gone 
into in this Court. The cross objestion 
is therefore, dismissed with costs. 
_ Panton, J.—I agree, 


Appeal dismissed, 


tor 


Midnapur Zsmindary ` 


BOMBAY HIGH COURT. 
Seconp Ciyin Aperan No. 576 or 1916.) 
July 18, 1918. 

Present: ~Mr. Justice Heaton ani Mr. 
_ Justice Hayward. 
LAXMAN GANESH RAJENDRA 
— DHFENDANT— APPELLANT 
VETSUS 

KESHAV GOVIND DESHPANDE 

AND OTHERS-— PLAINTIFES——RESPONDENTS, 

Limitation Act (IX of 1908), s. 14—Bombay 
Hereditary Offices Act (IHX Bom. of 1874), ss. 10, 11: A— 
Exclusion of time—Praceedings before Collector, time 
taken by, whether can be eacluded —Collector, whether 
“Court.” 

iv Collector when acting under sections 10 and 
114 of the Bombay Hereditary Offices Act acts 
purely as an administrative officer. He does not 
actas a “Court” andthe proceedingsbefore him are 
not civil proceedings within the meaning of section 
l4of the Limitation Act. The time occupied by 
such proceedings, therefore, cannot be excluded under 
section 14 of the Limitation Act in computing the 
period of limitation for a suit. [p. 463, cola, 1 & 2; 
p. 469, cols. 1 & 2.3 , 

Second appeal from the desision of the Dis- 
trict Judge, Nasik, in Appeal No. 355 
of 1913, confirming the decree passed by the 
Joint Subordinate. Judge, Nasik, in Civil 
Suit No. 288 of 1912. 

Mr. Bahadurji (with him Mr. S. R. 
Bakhale), for the Appellant. 

Mr. S5. S. Patkar, for the Respondents, 

Ets JUDGMENT. 

Heaton, J.—This was a case in which 
the respondents sued to recover possession 
of half ofa certain property on partition, 
They were met by a plea that the suit 
was time-barred. The facts necessary to 
be borne in mindin determining this ques- 
tion of limitation are that the defendant 
or his predecessors had been in possession 
of this property for some time (how lorg 
is immaterial) prior to 1899, and that on 
the Sth of .July 1899 their possession 
became adverse to the plaintiffs who filed 
their suit only on the 8th of September 
1912, Apparently, therefore, on-the facts 
so presented the plaintiffs’ suit was out 
of time: for the defendant had been in 
adverse possession of the property claimed 
for more than twelve years. The plaint» 
iffs, however, pleaded that they -could 
take the benefit of section 14 of the 
Limitation Act, and this plea was found 
in their favour both by the trial Court 
and the Court of first appeal. The defend. 
ant has come here in second appeal. and 
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maintains that section 14 of the Limita- 
tion Act does not apply and that the 
claim should be dismissed. It is claimed 
that section 14 does apply in this way. 
It appears that the Collector gave a 
certificate of the kind provided by see- 
tion 10 of the Vatan Act and on the 
strength of this certificate a Court sale 
was set aside. Thereafter the plaintiffs 
applied to the Collector to take action under 
section 1A of the Vatan Act. It is 
claimed that the time oscupied by the 
Collector between receiving this applica- 
tion and disposing of it should be 
allowed io the plaintiffs in addition to 
the ordinary period of limitation, in 
virtue of section 14 of the Limitation 
Act, That proposition is arrived at by 
assuming that the Collector in the case 
stated was ‘a Court’ and that the pro- 
ceedings before the Collestor were “civil 
proceedings” within the meaning of these 
words as used in section 14, On the 
other hand, on behalf of the defendant 


‘it is maintained that these were ad- 
proceedings. 


ministrative and not aivil 
ands that the Collector was an adminis- 
trative officer acting as such and not a 
Court,’ ù 

There were other arguments also and 
we had an interesting discussion as to 
the meaning of the word ‘Court. We 
were referred to the cases bearing on 
the meaning of that word as used in 
section 195 of the rimina) Prosedure 
Code and in section 115 of the present 
Civil Procedure Code. But I propose to 
base my opinion, which is in favour of 
the appellant, on two grounds. I recognize 
that there are other grounds also from 
which ‘the same conclusion might be 
reached. The two I am about to name 
are those which appeal more particularly 
to me, and the first ground is this: 
When I read sections 10 and 11 ofthe 
Vatan Aot, I come to the conclusion 
that the Oollector, when acting under 
those. sections, is acting purely as an 
administrative cflicer, that he is not asb- 
ing as ‘a Court’ and that the.proceedings 
before him are- not judisial proceedings. 
In the oase of (.cen Empress v, Tulja 
(1), there łs in West, J.’s judgment a 


quotation from the sase of Reg. v. Price 
(1) 12 B, 36 at p. 41; 6 Ind, Dec, (N. 3.) 509+ 


[1918 


(2), in which Blackburn, J., says: ‘Where 
the common law or the Legislature has 
cast. on,a@ person the obligation, where 
certain fasts exist, not to form his opinion 
or exercise a discretion, but to do a 
certain thing, then, no doubt there is 
a preliminary inquiry whether those 
facts exist, and no doubt the person 
called upon to perform the obligation 
must, to some extent, ‘exercise common 
sense, and see whether the facts do 
exist,” and Blackburn, J., then goes on 
to say that a person doing such a thing 
is not a Court.’ West, J., himself gives as an 
illustration the case of a policeman who bas a 
warrant to arrestacertain person. He has, 
of course, to satisfy himself that the person 
he arrests is the person to whom the 
warrant refers and for that purpose he 
may have to inake an inquiry. But he 
is not a Court. In the case before us, 
all that the Collestor had to determine 
was whether certain 
previously taken with regard fo this pro- 
perty and having ascertained that circum- 
stance, he had to take certain action him- 
self. The ascertaining cf this 
Gircumstance was merely a 
referring to certain proceedings, and did 
not inyolvye the ascertainment of disputed 
facts by taking evidence. Therefore, it is 
to my mind quite clear that the Collestor 
was, as I have said, acting purely as an 
administrative officer and that he gould 
not be described as ‘a Court’ inthe sense 
in which the word is used in section 14 
of the Limitation Act. Nor sould his pro- 
ceedings be described as civil proceedings. 

My sesorid reason is this: Seation 14 of 
the Limitation Act to my mind quite clearly 
refers primarily to suits and proceedings 
such asare dealt with in the Schedule to the 
Limitation Act itself, If seation 14can apply 
to proceedings taken before a Collector, one 
would expect that theapplicsation on which 
those proceedings were begun would also be an 
application of the kind covered by the Limita- 
tion Act, Asa matter of faot it is conceded 
that the application to the Collector is not 
an application of this kind, If for that 
purpdse or if in that particular the pro- 
seedings before the Collector are entirely 
outside the provisions and the intention 


_- (2) (1871) 6 Q, B, 411 at p. 418; 24 L. 'T. 887, ` ~ 


Pad 


} 


action had been 


particolar - 
matter of ` 


AA 


= 


Vol. XLVIII] 


INDIAN OASES, 469 


LAXMAN GANESH RAJENDRA V, KESHAV GOVIND DESHPANDE, 


of the Limitation Act generally, it seems 
to me that it naturally follows that” the 
proceedings are equally outside the scope 
and purpose of sestion 14, of the - Limita- 
tion Act; unless it is quite plain otber- 
wise that the proceedings are civil proceed- 
ings and also are ‘the proceedings of a Court. 
This is not quite plain in this case, indeed 
it is very far from plain, so this second 
reason which I have given, strengthens 
and supplements the first, 

T think, therefore, that the appeal should 
be allowed and that the’claim should be 
dismissed and that the plaintiffs should 
pay the costs of the defendant in all three 
Courts. 2 

Haywarp, J.—I concur. The substantial 
question for decision is whether an appli- 
cation to the Collestor to take action under 
section ILA of the Bombay Vatan Ast 
(IIT of 1874) oan be held to be a ‘sivil pro. 
ceeding’ in a Court within the meaning 
of section 14 of the Indian Limitation 
Act. There appears to | have been no 
general definition of the terms aivil pro- 
seeding’ and ‘Court.’ It is, therefore, neses- 
sary in each case to examine the presise 
natare of the proceeding and the sonstita- 
tion of the authority before whom such 
proceeding is taken, in order to decide 
whether it should properly be termed ‘a 
civil proceeding in a Conrt. This has 
been indicated in the dis3ussion upon a 
similar matter in the case of Royal Aquarium 
vy. Parkinson (3), in whish Fry, L. J. is 
reported at page 448 to have said: “I find 
in the Act no words prescribing any 
particular mode of procedure, or requiring 
them (the authorities prescribed by the 
Act) to hear and determine.” He then 
proceeded to consider further direstions in 
the Act and came to the conclusion that 
the proceedings for granting licenses under 
that particular Statute were not judicial 
proceedings in a Court. If we look then 
to the provisions of sestion I1A of the 
Vatan Act, we similarly find no particular 
procedure laid down and’ no direction 
requiring the hearing and determination 
by the Collector. All he is required to 
do is either to resume possession of the 
land or to assess it at full rates for the 
benefit of the Vatan on raseipt of the order 


(3) (1892) 1 Q. B. 431 at p. 448; 61 L.J. Q. B7499; 66 


of the Civil Court. It is true that’ there 
are dicta of West, J., ia the case of 
Collector of Thana v. Bhaskar Mahadev 
(4) tending to show that the Collestor 
exercises judicial functions under section 
10 of the Vatan Act. It is not altogether 
easy to follow the argument in view of 
the specific provisions of section 10. But 
ib is sufficient here to observe that those 
dicta were obiter and that the Collector's 
order under section 10 was not in that 
case interfered with as an order of a Civil 
Court in exercise of the powers there 
invoked of superintendence vested in the 
High Court. It is again true that the 
Collector was said to be made a Judge 
for the particular purposes of the Vatan 
Act in the sase’ of Khando Narayan 
Kulkarni v. Apaj Sadashiv Kulkarni (5) 
by the same learned Judge. But that 
referred to the entirely different sections 
dealing with the duty conferred on the 
Collestor to determine the custom of the 
Vatan and the representative Vatandars 
under sections 24 and 25. of the Act, and 
it is no doubt such proceedings whioh 
were contemplated by the directions in 
section 72 making them judicial prosaed- 
inga for the particular purposes of. the 


,Criminal Procedure Code. It seems to me, 


however, unnecessary to refer to this further 
or to the several desisions quoted before us 
dealing with similar directions in other Acts 
for preventing malicious prosecutions under 
the provisions of sestion 195 of the Criminal 
Proesdure Code, in which ths definition of 
‘Court’ has for that particular purpose bean 
discussed by this and other Courts. For wə 
have here to consider the particular words 
of sestion 14 of the Limiéition Act. Thoae 
words refer expressly to sivil proceedings, 
whether in a Court of firab instance or 
in a Court of Appeal, and appear to me 
to point particularly to regular civil pro- 
ceedings in the ordinary Civil Courts 
under the Civil Prosadure Vode, Thera is, 
moreover, 4 ruling upon this very section in 
the case of Muhammad Subhan-ullah v. Secre- 
tary of State(6) which appaars to m3 very 
similar to this 6133, in which it was held 
that proceedings for mutation of namea 
li 


(4) B B. 264; 4 Ind. Dec, (N. 8.) 550. 
(5) 2 B. 370; 1 Ind Dec. (N. s.) 670, 
(6) Z5 A. 382; A. W, N. (1904) 54, 
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in the Record of Rights were not sivil 
proceedings in a Court within the meaning 
of section 14 of the Limitation Ast. 

I concur, therefore, for these reasons 
that this appeal ought tō be allowed- 
and the suit dismissed with costs through. 
out, 

JS Appeal allowed, 


PUNJAB CHIEF COURT. 
Seconp Cryin Appran No. 1475 or 1917, 
August 1, 1918. 
Present:—Sir Henry Rattigan, KT., Chief 
Judge. 
TURA BAZ—PraintivrF—APPELLANT 
versus 
HAMID & Co.— DEFENDANTS— 


RESPONDENTS, 

Pre-emption suit—Appeal by vendee-—-Pre-emptor, 
failure of,to pay extra sum directed by Appellate Court, 
effect of —Civil Procedure Code (Act V of 1908), Q. 
XX, r. 14. 

In an appeal by the vendee in a pre-emption suit 
the pre.emptor was directed by the Appellate Court ` 
to pay into Court an extra sum within the time fixed 
by the original Court. The pre-emptor had twelve 
days after the date of .this order within which the 
amount could be paid into Court, but he failed to 
make the payment: 

Held, thatthe consequence of the pre-emptor’s 
default was that the decree became final and that 
hig suit must be dismissed. 


Second appeal from the decree of the 
District Judge, Mianwali, dated the 16th 
February 1917, varying that of the Munsif, 
lst Class, Mianwali, dated the 20th January 
1917, decreeing the claim, 

Mr, Badri Nath Kapur, for “the 
lant. 4 

Dr. Nand Lal, for the Respondents, 

JUDGMENT.—Aét first sight it seemed 
inequitable that the plaintiff pre-emptor 
should lose his right of pre emption because 
he had not paid the small extra sum of 
Rs. 12-9-C ordered by the District Judge 
within the time fixed by the original Court, 
It appears, however, that when the District 
Judge passed his order on the 16th- 
February 1917, the pre-emptor coame to 
know on the same date that he had been 
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ordered to pay that extra amount and on 
the date in question, 7. e., 16th February, 
there still remained 12 days within which 
that amount could have been paid into 
Court in compliance with the order of the 
first Court. Knowing this fact the pre- 
emptor did not comply with the order of 
the District Judge within the time limited 
and as a consequence a final decree was 
passed dismissing his suit. In these circum. 
stances I can see no ground for going 
behind the final decree and accepting an 
appeal from the preliminary decree of 
the District Judge dated the 16th February 
1917, 

I must acgordingly dismiss this appeal with 
costs. 


Appeal dismissed, 


ALLAHABAD HIGH COURT. 
Seconp Crvin Arrear No. 1286 or 1916. 
| July 2, 1918. 
Present:— Mr. Justice Tudball and 
Mr. Justice Abdul Raoof. 
KISHORE SINGH anp orHers—DeErenpants 
-—APPELLANTS 
DET SUS 


BAHADUR SINGH AND OTHERS —- 


Pralnti FF3I— RESPONDENTS. 

Agra Tenancy Act (IT of 1901), s. 167—Jurisdiction 
of Civil and -Revenue Courts—LHEjectment of tenant, 
decree for, by Revenue Court—Declaration, suit Jor, in 
Civil Court, maintainability of. 

Where a Revenue Court has exclusive jurisdiction 
to try acertain question and‘it tries that question 
as between the parties, the finding arrived at by it 
is binding upon the parties and cannot be questioned 
ina Civil Court. [p. 472, col. 2.] 

Defendant brought a suit in the Revenue Court 
to eject the plaintiff from certain fields on the 
ground that the latter was a sub-tenant, and obtained 
a decree. During the pendency of that suit the 


‘plaintiff brought a suit in the Civil Court for a 


declaration that he was a co-owner of the occupancy 
right with the defendant and was not, therefore, 
liable to ejectment: 5 

Held, that having regard to the provisions of section 
167 of the Agra Tenancy Act the suit in the Civil 
Court was not maintainable. [p. 471, col. 2.] 


Second appeal from a decree of the 
Additional Subordinate Judge, Mainpuri, 
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Mr. Lakshmi Narain Tewari (with him Mr. 
Haribans Sahat), for the Appellants. 

Mr. N. O. Vaish, for the Respondents. 

JUDGMENT.—This appeal arises ont of 
a suit brought by the plaintiffs-respond- 
ents for a declaration that they were 
co-owners with the defendants, first, in a 
muafi holding and sécondly, in an oosupancy 
tenure. The Court of first instance granted 
a declaration in favour of the plaintiffs. 
out that though the 
plaintiffs asked for a decree for joint 
the Courts below held that 
they were in possession and so granted 
them a declaration only. The defendants 
have someto this Court on appeal, and the 
appeal is pressed only in respect to two 
plots Nos. 238 and 245 which form portions 
of the alleged occupansy holding. It was 
in respect 
to these two numbers that the plaintiffs 
were their sub tenants. It was the plaintifs- 
repondents’ case that they were co-owners 
with the defendants of the occupancy tenure. 
In respect to these two numbers there are cer- 
tain facts which have to be set forth. The 
defendants-appellants instituted a suit in the 
Revenue Court for the ejeatment of the 
plaintiffs on the ground that , the latter 
were their sub tenants. suit the 


e 


To this 
defendants replied that they were not aub- 
tenants but that they . were co- tenants with 


the plaintiffs. That suit was instituted 
on the I4th of August 1915. While it 
was pending the plairtiffs brought. the 
present suit in the Civil Court. The Re- 


vyenue~Court was the first Court to come 


. to a desision in regard to Nos. 238 and 


245. It held that the present plaintiffs. 
respondents were the sub-tenants of the 
present appellants and were notthe co-tenants. 
It, therefore, granted to the present appel. 
lants a decree for the ejectment of the 
present plaintiffs. Subsequent to that the 
Civil Court came to its decision and gave 


' the plaintiffs -a deeree for joint possession 


of all the land including these two numbers, 
That decision was upheld on appeal in the 
Civil Court. From the decision of the Re- 
venue Court no appeal whatsoever was pre- 
ferred and that decision became final and 
binding between the parties. The result, 
therefore, is the absurdity that a Recenue 
Court with competent and exclusive qurisdiction 
has granted a decree for ejectment which 
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can be enforced in respect to these two 
numbers. The Civil Court has given a 
decree for joint possession on the ground 
that the present plaintiffs are co-tenants and 
not sub-tenants. What the result is to be 
nobody can at present state. It is urged 
before us and with considerable force, 
specially in the face of a large number of 
rulings of this Court, that the decision of 
the Revenue Court as between the parties, 
to the effect that the plaintiffs are the sub- 
tenants in these two numbers of the defend. 
ants-appellants, is the decision of a competent 
Court with exclusive jurisdiction, that it is 
final and binding upon the parties and 
that the Civil Court has no jurisdiction 
whatsoever to upset or reverse that deaision. 
Reliance has been placed npon the decision 
of this Court in Sheo Prakash v. Karna (1), 
wherein it is remarked that the Revenue 
Court having made a decree for ejeatment 
and that, decree having been carried into 
effect and the plaintiff having been ejected, 
a suit in the Civil Court is not maintain- 
able. The desree of the Revenue Court 
was binding upon the parties and any dea- 
sree made by tbe Civil Court would he 
wholly nugatcry. The point is sovered by 
Vv. 
Bindesri Upadhya (2). The judgment 
of the learned Judge who desided that case 
was affirmed on appeal under the Letters 
Patent. In this case while a suit in the 
Revenue Court for the ejectment of Karna 
was pending and before that case was de- 
sided; Karna brought a oivil suit out of 
which that appeal arose. It was a suit 
which was brought in sush form as would 
ordinarily make it cognizable by a Civil 
Court. Its object was olearly to nullify 
the desree of the Revenue Court. That is 
also the case in the ‘present suit. An eject- 
ment suit in the Revenue Court had been 
brought and was pending and was abont 
to corelude when this present civil suit 
was brought. It is true that the present 
civil suit was brought in the form in whish 
a suit would be entertained only by the 
Civil Court, buf in so far as these two 
numbers were soncerned, the suit was clear. 
ly one brought with a view of possibly 
nullifying - the decision of the Revenue Court. 


` (1) 21 Ind. Cas. 2; 11 A. L. J 671: 35 A, 464. 


(2) 11 Ind, Cas, 287; 8 A. L. J. 940. 
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We think that the principle which was 
applied in Ram Det vy.  Bindesri 
Upadhya (2) applies equally to the present 
case before us. It was solely within the 
jurisdiction of the Revenue Court to hold 
that the present respondents were the sub- 
tenants of the present appellants and that as 
such they wore liable to ejectment. Practi- 
cally the same principle was applied in 
the case of Ram Singh v. Girraj Singh (8). 
There it was hefd that the Revenue Court 
in a case of ejectment had jurisdiction to 
go into a certain question and that decision 
was binding onthe parties, and the Court 
in the civil suit was bound to look to the 
substance of the relief-and not merely to 
the form of the suit, and that the civil 
suit was not maintainable asit was merely 
directed to the upsetting of the decision of 
the Revenue Court. In Maharaja of Vizianag- 
ram v. Chhango Kurmi (4) a suit for eject- 
ment of the defendant on the ground that 
he was a tenant-at-will was brought in the 
Revenue Court, which decided that he was 
a tenant but not a tenant-at-will of the 
plaintiffs, and subsequently a suit was 
brought in the Civil Court for the ejestment 
of the defendant on the ground that he was a 
trespasser; it was held that the Revenue 
Court having determined the nature of the’ 
defendant’s tenancy and the class to which 
he belonged, a suit in the Civil Court 
could not be maintained. It was` equally 
in the present case that the Revenue 
Court has determined the nature of the 
defendant’s tenancy and he is clearly 
liable to ejectment. The present suit is 
an attempt, as remarked in that judg- 
ment, to go behind the decision of the 
Revenue Court ‘and ask the Civil Court 
to do that which under section 167, it 
is forbidden to, do. On behalf of the 
opposite party, our attention has been 
called to two decisions of this Court, 
Jagar Nath v. Ajudhya Singh (5) and Kanhé 
Ram v. Durga Prasad (6). The former 
of these two cases may be distingnished 
from the present case. In that case there 
had been no decision ty the Revenue 


\ 


(8) 26 Ind. Cas. 731; 12 A. L, J,1252;87 A, 41, 
(4) 6 Ind, Cas. 834; TAL. J. 555 

(5) 17 Ind, Cas. 376; 10 A. L. J. 408; 35-A. 14. 
(6) 27 Ind. Cas. 918; 18 A. L. J. 278; 37 A. 223. 
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Court on the question and Mr. Justies 
Banerji in his judgment remarks as fol- 
lows: — Ib is true that the plaintiffs” sued 
in the Revenue Court to ejeot-the defend- 
ant'on the allegation that the defendant. 
was their sub-tenant. Had the. Revenue 
Court decided that question and held 
that the defendant was the tenant of the 
holding, there might have been some. 
difficulty in the plaintiffs’ way, but in 
this case, as pointed out by the lower 
Appellate Court, the Commissioner did not 
determine the question whether the plaint- 
ifs were the tenants of the holding, or 
the defendant was. so.” The oase of 
Kanhi Ram v. Durga Prasad (6) is 
‘somewhat in fayour of the respondents’ 
contention. We would call attention to the 
opinion expressed by the late Sir Sundar 
Lal in his judgment on the point. He 
referred to Mr. Justice Chamier’s decision 
in Second Appeal No.: 1001 of 1911 and 
remarked :— ike him I am inclined to 
think that the matter should be deemed 
to be ves judicata.” In that suit the defend- 
ant brought a suit in the Revenue UOonrt 
seeking for the ejectment of the plaintiff 
on the ground that the latter was his 
sub-tenant. The Revenue Court ordered 
ejectiient. The plaintif brought a suit 
in the Ocurt for a declaration that 
he was the owner of certain oscupancy 
holdings and claimed possession. He sued 
the opposite party on the gronnd that he 
was a trespasser. It has held in that osse 
that the decision of the Revenue Court, 
did not operate as res judicata. We do 
not propose to deside the present appeal 
on the question of res judicata. There have 
been a long series of rulings of this Court 
for a considerable length of time in which 
it has been consistently held that where 
a Revenue Court has exelusive jurisdic- 
tion to try a certain question and it tries 
that question as between the parties, 
that is a finding which is binding upon 
them and it is a finding which oannot be 
questioned jn the Civil Court, reference 
being made to section 167 of the Ten. 
ancy Act. We think that that is the 
principle which will govern the decision 
of the case before us. In so far as 
these two plots are concerned, there is a 
final and binding decision between the 
parties, The present respondents are the 
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sub-tenants of the present appellants and 
a decree for their ejectment has been passed. 
We do not think that a Civil Court is 
empowered to go behind that decision or 
to set it aside. We, therefore, allow the 
appealin respect of these two numbers and 
- in respect to them the plaintiffs’ suit will 
stand dismissed with proportionate costs 
in all Courts. The rest of the plaintiffs’ 
claim is not contested before us and the 
desres of the Court below willstand inrespect 
thereto. ee 
Decree modified, 


PRIVY COUNCIL. hi 

APPEAL FROM TBE JUDIOIAL COMMISSIONER'S 

Court, Norta- West Frontier PROYINOB. 
ae February 7, 1918, 
| Present:—Lord Buokmaster, Sir Walter 
Phillimore, Bart., and Sir Lawrence 
Jenkins. 
DAKAS KHAN AND oraers—PLAINtiprs— 
APPELLANTS 
i VETSUS 
GHULAM KASIM KHAN _anp OTHERB-— 
. DEFuNDaNTS— RESPONDENTS, 

Wajib-ul-arz, entry in, value of—Record of Rights — 
Presumption. 

Though an entry as to title in a wajib-ul.arz 
or Record of Rights does not create a title, it gives 
rise to a presumption in its support, which prevails 
ka correctness is successfully impugned. [p. 476, 
ool. 1. 

Ex porte appeal from a deores of the Judisial 
Commissioner, North-West Frontier Provinse, 
dated the 13th January 1913, varying that of 
the District Judge, Dara Ismail Khan, dated 
the 10th May 1918. j 

Messrs. De Gruyther, K. O., and F. B. Raikes, 
for the Appellants. 

JUDGMENT, 
| Ste Lawzence JENKINS,—ln the district of 
Dera Ismail Khan there are two villages, 
Mauzah Darakki and Mauzsh Sher Ali, OF 


the first the plaintiffs are the proprietors, of the 


second the defendants, 

The dispute is between the proprietors 
of these two villages as to the ownership 
of village common lands measuring up- 
wards of 7,989 acres. The plaintiffs con. 
tend that these lands belong to them joint- 
ly with the defendants in proprietary right 
by virtug of ownership of the two villages; 


~~ 


“the distriat_ under the Sikhs, one 


ee 
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the defendants maintain that they are the 


exclusive proprietors, There was a sub- 
sidiary question as to the omission of 
certain provisions from the wajib-ul-arg 


relating to these common lands but on 
this thereis no longer any contest, 

On the 10th May 1912 the Distriot 
Judge of Dera Ismail Khan decided on both 
points in the plaintiffs’ favour, On the 
13th January 1913 this decree was varied 
by the Judicial_-Commissioner, North-West 
Frontier Provinoe, who dismissed the plaint- 
“iffs’ claim of joint ownership. In other 
respects the decree was confirmed. It ig 
from this variation in the appellate deorea 
that the present appeal has been preferred by 
the plaintiffs. 

The history of the land in suit is summed 
up-in the following passage taken from 
the judgment of the Judicial Commis- 
sioner.— 

“This land originally formed part of the 
hinterland of the Kundi village of Darakki. 
During the period that Nawab Sarwar 
Khan, of Dera, held a vague authority in 
Mian 
Khan, a Kundi, obtained 2 Sanad autho- 
rising him to found a new village on the 
Darakki waste. He collected a group of 
colonists, consisting chiefly of Murats, and 
the village of Sher Ali was established. 
At the Regular Sattlement (1874 78) the 
separate entity of Sher Ali was recognised 


_ by the Authorities, and the persons actual- 


ly holding land in the village were shown ag 
owners in the Record of Rights.” 


Mian Khan was not an unwarranted 
intruder, entering on his new possession 
with a strong hand and with no sanction. 
He acted under the authority of the Nawab. 
And in this sonnestion it is interesting and 
relevant to observe what Sir Henry Maine has 
to say of such matters: 


“The Native Indian Government,” he 
writes, sometimes claimed (though in a 
vague and occasional way) some exceptional 
authority over the waste; and acting on 
this precedent the British Government at 
the various settlements of land revenue 
has not seldom interfered to reduce excessive 
waste, and to re-apportion uncultivated 
lands among the various communities of 
a district.” (“Village Communities,” page 


3 
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This is aptly illustrated at page 38 of 
Volums IL of “Tupper’s Panjab Customary 
Law,” where it is said:— - 

“Nawab Muhammad Khan, - Sddaozai, 
Governor of tha province of Dara, gavea 
great impulse tò Baloch immigration, With- 
out much regard to the claims of theold 
had proprietors, he allotted waste lands to 
any one who would found a village.” 

Ib is prinsipslly by referense tə tha 
Ssttlement of 1874-78 that the dispnte 


batwaen-the litigants has to bə detor- 
mined. 

. There ara carhain matters that are beyond 
controversy. Thus it is clear (a) that 


though what.is now Mauzih Sher Ali was 
at one tims a part of Mauzvh Darakki, 
it was at the date of the Sattlemant, and 
still is, a separate and distinst village, and 
(b) that the lands in suit are within the boun- 
daries of Mauzah Sher Ali, 

At the same tims it is apparant from 
the Revenue proseelings which led ap to the 
wajib ul-arz of 1878 that in adjusting the 
rights in thesa lands regard washal to 
the origin and history of Mauzvh Sher Ali, 
and ib was a part of the schema of ad- 
justment that the claims of the parent 
Mauzah shonld be resognised. The Sattle- 


mant Offizar rasponiible for tha Robdkar of ` 


the 5th February 1876 recorded the 
opinion that it was fair and proper that the 
waste land should ba entered as the joint 
property of the villiga Sher Ali and 
Mauzah Darakki. Bat from the earlier 
part of this dosument it would seem 
that what was in the Settlement Offiser’s 
contemplation was that the Zamindare of 
Darakki should have equal rights with the 
cultivators of ths Marat \triba to break 
up the wasta lands of Mauzah Sher 
Ali. 

The next document that calls for notice 
ig tha shajra nasb, or genealogical tree. 
The whole of it is not on the reoord hat 
only section 1, which is, in effest,a narrative 
of the origin and development of Mauzah 
Sher Ali. It is there stated that: “The 
_ proprietors of Sher Ali and Darakki 
villages were held as malikan qabiz (proprie- 
tors in possession) of 7,989 ghomaons 6 
kanals 14 marlas of shamilat land.” It 
has been urged that this supports the 
appellants’ case, and much has been made 
of the expression mailkan gabiz.. Bat here 
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their Lordships are confronted by an initi al 
diffisulty. In the ofisial translation of 
this dooument, Exhibit No. 25, there is 
no sort of indication that this statement as - 
to proprietorship- was derived from or 
based on the terms of the wajzb-ul-arz, but 
in his judgment the District Judge renders 
this part of the document in these 
words: 

“Asoording to paragraph ‘14 of the wajib- 
ul-arz 7,759 ghomcons, 6 kanals 14 marlas of 
land was held to be the skamilut property of 
the proprietors of Mauzahs Darakki and Sher 
Ali.” < 

Which of these renderings is the more 


_gorrest their Lordships have no means of 


judging, and their difficulties in this respect 
are enhanced as the appeal has been heard 
Yet there is a vital and obvious 
difference between their effect for the 
purpose in hand. In theone theré is what | 
. purports to be an independent statement 
of the rival rights; in the other, there is 
whioh is merely the inter- 
pretation placed on paragraph 14 of the. 
wajib-ul-arz, Nor do the difficulties end 
there. The expression malikan qibitz is a 
term of art used for the purpose of Settle- 
ment proceedings, and before its value as 
an indication of any group of rights or 
their quality can be justly appreciated its 
precise signifisation in this context should 
be known. And here again their Lordships 
have been left without such assistance as 
would justify a decisive pronouncement on 
the point. That the expression may bear 
a meaning that would not advance the 
plaintiffs’ case may be reasonably inferred 
as á possibility from a passage to be found 
at page 150 of Boulnois and Rattigan’s 
“Castomary Law.” But,ewhen all is said 
and done, -the statements of these, docu- 
ments were not immutable, and the deter- 
mination of this case must depend on the. 
interpretation to be placed on the wajib- 
ul-arz or Record of Rights, in which the 
final result of the settlement prosesdings was 
recorded. ` 

A Record of Rights has been desoribed by 
Sir Henry Maine as a detailed statement 
of all rights in land drawn ap periodically 
by the functionaries employed in settling 
the claims of the Government to its shares 
of the rental (“Village Communities,” page 
72). He adds that— 


~ 
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“The most important object of the Settle- 
ment operations—-not second even to the 


“adjustment of Government revenue—is to 


construct a Resord cf Rights, which is a 
detailed register of all rights over the soil 


- in the form in which they are believed to 


ni 


‘tors of Murat-* tribe,” 


“was impregnable. 


-bestowing the 


have existed on the eve of the conquest or 
annexation.” K 
The authority of such a document is 
universally recognised, and 
Lali v. Murk Dhar (1), it was said:—— 
“The term wajzb-ul-ara in the North- 
Western Provinces is applied to what is 


considered to be the most important doon-’ 


ment contained in the offisial resords relating 
to.the village administration.” 

Though it does not create a title, it 
gives rise to a presumption in its support, 
which prevails until its correctness is suscess- 
fully impugned, 

Had the opinion expressed in the Robkar 
been reproduced in the wajtb-ul-arz and 
had the villagers of Darakki been entered 
there as owners jointly with the “proprie- 
it might well have 
that the plaintiffs’ title 

But this was not done; 
and an examination ofthe waith-ul arz shows 
that it wasa far more complete and exhaustive 
adjustment of rights than 
sketched in. the proposal of the Robkar, y 

It will be found that the ‘proposed rights 
of onitivation and grazing are carefully 
safeguarded. And though the method em- 
ployed may not have followed literally that 
contemplated by the author of the Robkar, 
it calls for no great ingenuity to guess. how, 
on balancing expediencies and reckoning 
up the advantages, it may have been felt, 
when the final word came to be said, that 
the conflict of claims could be best reson- 
giled and most saonveniently arranged by 
inferior rights of enjoyment 
on both villages alike, but securing the 
superior right of proprietorship, with its 
obligations to the Government, exclusively 
to the village in which the lands were situated, 
and of which they formed a part for the “pur- 
poses of Revenue administration. 

The. only sections of the wajib.ul-arz 
disclosed in the record are the 14th and 
the 17th, and. on their true construction 


been contended 


they do not (in -their Lordships’ opinion) 


(1) 33 I. A. 97 atp. 101; 8 Bom, L. R. 402;3 A. L, 
J. 415; 10 C. W. N, 730; 3 O. In J, 594,28 A. 488 ] M. 
L. T. 171 (P, 0.) 
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support the contention that their legal effect 
was that for which the appellants contend. 
Section 14 draws a sharp distinction be- 
tween the superior right of proprietorship 
of .-the village common‘ lands and tho in. 
ferior right of bringing them under gulti- 
vation and of grazing cattle. The superior 
right is recorded as belonging to the pro- 
Murat tribe, “or, in other 
words, the proprietary body of Mauzah 
Sher Ali, and’ the inferior right as vested 
in the Khewatdars. of both Manuzahs. 
Section 17, after dealing with the sultiva- 
tion of the village common land and the 
revenue to be paid, provides that the in- 
come is to go to the revenue of Mauzah 
Sher Ali, and not to Darakki. The learned 
Judicial Commissioner, in holding that the 
defendants’ title had the sanction of the 
Revenue Records, attributed great import- 
ance to this provision as to the revenue, 


‘and their Lordships do not think he exagge- 


rated its significance when he described 
it as marking the true proprietorship of 
the waste lands, Indeed, Counsel was unable 
to point to any other siraumstance inthe 
case as a mark of proprietorship which 
was not equally, and even preferably, 
referable to the inferior right of cultivation 
and grazing bestowed on the villagers of the 


_ two Mauzahs. 


This view as to the meaning and effect: 
of the wajib-ul-arz has not been held by the 
Judisial Commissioner alone. In the report 
of Mr. S. Malim Din, Tahsildar, Tonk, 
dated the 2rd July 1894, it is said that 
the names of the Darakki people are not 
shown-in the column of proprietorship in 
the Settlement and the jamabandi files, 
but it is shown as village shkamilat of the 
proprietors of Sher Ali. And this opinion 
is repeated in the Commissioner’s order 
of the 20th May 1895. These views are of 


_ value, as Revenue Officers would be intimately 


conversant, with topics of this kind. 

Nor do the difficulties in the appellants’ 
way rest there, for the subsequent treat- 
ment of the lands lends no small support to 


the view expressed as to the legal effect of 
the wajib ul arz, 


To begin with, the revenue of the lands 
has actually been received and dealt with 
according to the provisions of section 17, 
Then, again from 1878 onwards the lands 
have been consistently shown in the official 
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records as the shamilat deh” of Manaah 
Sher Ali. The appellants seek to escape 
from the obvious inferences this invites by the 
suggestion that this entry merely indicated 
the situation of the lands within the bounds of 
Mauzah Sher Ali, and was in no sensea token 
that the proprietorship belonged to that 
village. This attempted explanation leaves 
their Lordships unconvinced., 

And it is not as though there was this 
entry in the records and nothing more, 
The Darakki 
‘been repeatedly and consistently challenged, 
As far back as 1883, the learned Judicial 
Commissioner declares, the plaintiffs’ rights 
were definitely traversed. Then, from Mr. 
Bruse’s order of the 20th May 1895, it 
is apparent that the villagers of Sher Ali 
at that time asserted that -the Darakki 
village had no proprietary rights in the 
land and denied the Darakki title. Again 
in 1900 this denial was 
yet it was not until the institution of this 
suit on the -23rd of March 1909 
the plaintiffs attempted ‘to vindicate their 
claim in a Court of Law, though long be- 
fore this the urgent necessity of such action 
had been -pressed on them. It would be 
wrong to treat all this as of no moment, 
Apart from any bar of limitation which 
this delay may entail, the reluctance or, at 
any rate, prolonged failure of the Darakki 
villagers to assert their slaim 
Civil Courts, whether due to a lack of 
| gonfidence ‘in its merits ‘or not, imposes on 
their Lordships the clear and imperative 
duty of cautions reserve before acsepting 


the appellants’ contention -that the deorea’ 


adverse to their claim should be revers- 
ed. And the need for this reserve is the 
greater as this case with its difficulties and 


pecaliarities has come before this Board in- 


the absence of anyone to present the defend- 
ants’ case. 

But, in truth, so far from being son- 
vinced that the decree under appeal is 
erroneous, their Lordships consider it to be 
amply supported by a judgment which is 
well reasoned and well founded; and they 
certainly are not prepared to dissent from 
the Appellate Court’s conclusion that the 
plaintiffs’ claim to joint ownership has failed. 

Nor do their Lordships differ from that 
Court’s decision that the plaintiffs’ claim 
to a declaration of joint ownership is barred 


claim to proprietorship has ` 


repeated. . And 


that. 


in the. 


Sa 
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by limitation, though inthe view they take 
this aspect of the case calls for no elaboration. 

The Jadicial Commissioner has affirmed 
so muah of the firat Court’s decree as 
declared clause 14 of the wajib-ul-arz¢ to be 
still operative, but it follows from what he 
had previously determined that its legal 
effect would be inaccordance with his view, 
and not that of the First Court, as to its 
true interpretation. The rights thus secured 
to the plaintiffs are not of as high a degree 
as-they claimed, yet they are probably sub- 
stantial. Any attempt, however, at a defini- 
tion of them would be outside the scope .of 
this appeal, for the determination of their 
meaning, as the Judicial Commissioner has 
indicated, is more a matter for the Revenue 
Authorities, should the ossasion ever arise. 

The result; then, is that their Lordships 
will humbly advise His Majesty that this 
appeal be dismissed, but withont costs as 
the respondents have not appeared. 

. Appeal dismissed, 

Solicitors for the Appellants: Messrs. Hughes 
and Son. , 

nena . : 
ALLAHABAD HIGH COURT.. 
Review APPLICGATION In LETTERS PATENT APPEAL 
No. 9? or 1916, ° 
Ostober 26, 1915, 

' .Prasent:—Sir Henry Richards, Kr., Chief 


` Justice, and Justice Sir P, C. Banerji, Kr. 


KALYAN SINGH AND ANOTHER -——- 
DeFenpants==APPLICANTS 
Versus 


ALLAH DIYA—P taintirr— RESPONDENT, 
Letters Patent (Ail), s. 10, decree under —Review, 
whether permissible. : 
No application for review is allowable where the 
decree sought to be reviewed was given in an appeal 
under section 10 of the [Letters Patent. 


Application for review of judgment. 

Mr. J. M. Banery, for the Applicants. 

«Méssrs. Hameedullah and S. M., Y. ilasan, 
for the Opposite Party. 

JUDG MENT.— A preliminary objection has 
been taken to the hearing of this application 
that no application for review is allowable 
where the decree was given in an appeal under 
section 10 of the Letters Patent. It was 
so héld in the sase of Hafiz Muhammad 
Mohsin v. Sheo Prasad (1). This decision 
is binding onus. We accordingly reject the 
application with costs. ; 

Application rejected: 

(1) 14. L. J. 509, : 
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OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Seconn Civic. Appear No, 431 or 1916, 
Janne 20, 1917. 
Present :—Pandit Kanhaiya Lal, A. J. O. 
RAUNAQ ALI AND oraers—Piatatires 
3 —-APPELLANTS 
VErSUS 
GUL MUHAMMAD AND oraers— 


DeFenpants—R&sPponpE NTs. 
Oudh Rent Act (XXII of 1886), s. 108, cls. (2), (A) 


r 


, —Mortgage-——-Mortgagor allowed to remain in posses- 
sion of mortgaged property as tenant of mortgagee— 


Rent, arrears of, suit to recover—Jurisdiction of Civil 
and Revenue Courts. 

A zar-i-peshgt lease created the relationship of 
mortgagor and mortgagee between the parties. On 
the mortgagor's failure to deliyer possession of the 
mortgaged property to the mortgagee the, latter 
filed a suit for possession against the former. The 
suit ended: in a compromise, whereunder it was 
provided that the mortgagor would remain in posses- 
sion on behalf of the mortgagee on condition of his 


paying to the latter a certain amount of annual 


rent and that in default of such payment of. rent 
the former would be liable to ejectmrent. On the 
failure to pay rent the mortgagee 
brought a suit in the Civil Court against the mort- 

gor for possession- of the mortgaged property 
and for arrears of rent: 

Heid, that the compromise in the previous suit 
created the relationship of landlord and tenant 
between the parties and that, therefore, the present 
suit was not maintainable in the Civil Court in view 
of the provisions of section 108, clauses (2) and (4), 
of . ie Oudh Rent Act. [p. 477, col. 2; p. 478, 
col. } : 

Altaf Ali Khan v. Lalia Prasad, 19 A. 496; A. W, 
N. (1897) 12879 Ind. Dec. (x. 8.) 320, distinguished. 


Appeal agairst the order of the Dis- 
trict Judge, Gonda, dated the 12th Septem- 
ber 1916, upholding that of the Munsif, 
Utraula (Gonda), dated the 17th July 1916. 

‘Mr, Abdur Rauf, for the Appellants. 

Mr. Ati Muhammad, for the Respondents. 


JUDGMENT.—On the 26th October 
1896, Gul Muhammad, Pir Muhammad and 
Wali Muhammad executed a zar-t-peshgz 
lease in favour of plaintiffs Nos. 1, 2 and 
4 and the ancestors of plaintiffs Nos. 4 
to 1l, wheréby they borrowed Rs. 200 
and agreed to give possession over the 
mortgaged property to the mortgagees, 
subject to the otnditién that the latter 
shall pay a rental of Rs. 6-13-0 per year 
to the former till the mortgage was re- 


“deemed. The time fixed for redemption 
was Baisakh 1313 Fasli, 


The mortgagors did_not, however, de- 
liver possession. A suit was then filed 
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by the mortgagees for possession and a 
decree was obtained on the 22nd August 
1902, 

The mortgagses got possession in pur- 
suance of that decree but were ejected 
thereafter, They, therefore, brought an- 
other suit for possession in 1904 in which. 
there was a compromise, the effect of 
which was that the mortgagors were 
allowed to remain in possession on be- 
behalf of the mortgagees on condition of 


their paying : Rs. 14-5-0 yearly to the 
latter. The compromise provided that if 
the mortgagors failed to give the rent 


they would be liable to ejectment. The 
mortgagees alleged that in spite of the 
said compromise the defendants kad not 
paid the rent, which they had agreed to 
pay. They, therefore, sned for possession 
of the mortgaged property and fcr arrears 
cf rent fcr the three years preceding 
the suit. In the plaint, they described 
arrears of rent as profits, but that descrip- 
tion does not make any difference in the 
nature of the suit. 

The Courts below found that the mort- 
gagors became the tenants of the mort- 
gagees by virtue cf the compromise and 
that the suit for possession and AYYears 
of rent was not maintainable ogainst them 
in the Civil Court. 

The learned Counsel for the plaintiffs. 
appellants relies cn the decision in Altaf 
Alt Khan v. Lalta Prasad (I). But the 
facts of that case were clearly distinguish. 
able frcm the present. In that case the 
suit was based on the zar-i-peshgi lence 
or the mortgage itrelf, and was for the 
recovery of the money due on the mort- 
gage. There was alsoa lease accompany- 
ing the mortgage; bat ihe lease and the 
mortgage were taken to form part of the 
same transaction and the mortgagees were 
declared entitled to seek their remedy for 
non-payment of the rent, reserved -by 
the lease, in the Civil Court by means 
of à suit upcn the mortgage. The re- 
lationship cof laudlord and tenant was 
constituted in tke present case by a> 
compromise effected on the L€th Septem- 
ker 1904. The compromise was an en- 
tirely separate transaction and as held in 


(1) 19 A. 496; A.W. N. (1867) 128; 9 Ind. Dec. 
N. 5.) 320, 
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'Ohimman Lal v. Bahadur Singh (2) and 


2 


Mahmud un-nisa v. Fakhr-ud-din (3), a 
suit for the recovery of arrears of rent 
on the basis of the lease, created by the 
said compromise, in regard to agricultural 
land would not lie inthe Civil Oourt, 
much less a suit for the ejectment of 
the tenants from the land leased. Seo- 
tion 108, clauses (2) and (4), of the 
Oudh Rent Act (XXII of 1586) gives 
exclusive jurisdiction to the Revenue 
Court to entertain suits for arrears of 
rent or for the ejectment of a tenant. 
A zar-t-peshgi lease, accompanied by a 
covenant for redemption, may amount to 
a mortgage, but the relation, which the 
compromise created and which the plaint: 
iffs seek in this suit to terminate, is 
not that of a mortgagor and mortgagee 
but that of a person in possession of the 
mortgaged property as a tenant on behalf 
of the mortgagee. 


The plaintiffs have also impleaded some 
of the transferees of the mortgagors, but 
that fact makes no difference, because 
the transfer was made after the date of 
the compromise and whatever rights they 
might have need not be determined in 
this case, The suit is principally for the 
ejectment of the mortgagors, who occupy 
the mortgaged. property as tenants of 
the mortgagees,.and for arrears of rent 
due by them, and the Qourts below were 
justified in’ treating it as exoluded from 
the cognizance of the Civil Court. 


The appeal is, therefore, dismissed with 
costs. 


Appeal dismissed, 


(2) 23 A. 333; A. W. N. (L991) 95. - 
(3) 6 O. O. 26. 
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ALLAHABAD HIGH COURT. 

First Crvit APPEAL No. 288 or 1915. 
~ April 11, 1918. 
Present :—Mr. Justice Piggott and 
Mr, Justice Walsh. 
RADHEY SHIAM --PLAINTFE— 
APPELLANT. l 
: VETEUS 

BIHARI LAL—Derenpant—~ 


RESPONDENT. 
Contract Act (IXof 1872), 8. 65-—Contract by minor 
— Mortgage— Fraudulent representation, absence of— 
Minor, whether liable to repay money borrowed — Costs, 
award of-—Succesaful party, whether can be deprived of 


_costs—-Discretion of Court—Appeal—Appellate Court, 


interference by. sty a 

A minor cannot be made to repay money which 
he has spent merely because he’ received it under a 
contract induced by his fraud. [p. 479, cols, 1 & 2.] 

In a suit for sale ona mortgage bond, the defend- 
ant pleaded that at the time of the execution of the 
bond he was a minor and no fraudulent represen- 
tation onthe part of the defendant inducing the 
plaintiff to enter into a contract was either alleged 
or found: 

Held, that.the defendant was not liable to repay 
the money borrowed by him. [p, 480, col. 1.] 

Where a trial Judge has given his reasons for 
depriving a successful party of costs and all the 
circumstances are~before the Court of Appeal, the 
latter can,if satisfied thatthe trial Judge has not 
exercised his discretion judicially, interfere with it 
and make the order which the lower Court ought to 
have made. [p, 480, cols. 1 & 2.] p 

The mere fact that a defendant relies upon a right 
which a Statute gives him is nota sufficient ground 
for depriving him of his costs. [p. 480, col- 25 

First appeal from a decree of the Sub- 
ordinate Judge, Allahabad, dated the 30th 
of September 1915. 

The Hon’ble Dr. Tej Bahadur Sapru (with 
him Messrs. B. H. O’Qonor and Sital Prasad 
Ghosh), for the Appellant, 

Messrs. Goxul Prasad and Radha Kant 
Malaviya, for the Respondent. 


' JUDGMENT.—This is an appeal from a 
decree dismissing. a suit in effect by two 
judgments, dated respectively the 13th of 


September 1915 and the 30th of Septem- ` 


ber 1915, on what were really two pre- 
liminary points. The suit was brought 


upon a mortgage-deed for sale of the’ 


property hypothecated in respect of a default 
made by the defendant at an early stage 
of the transaction. The plaintiff chose 
to shelter himself behind the legal argu- 
ments of Counsel and did not go into the 


. box, and at present thereis nothing before 


us to show why and how the defendant 
was persuaded in January 1915 to enter 


-~ 
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into a fresh transaction at compound interest 
with sesurity in order to get rid of some 
comparatively resent unsecured liabilities 
which are not even shown to have borne 
compound interest. We donot know either 
whether the defendant ever received a 
single rupee in respect of this transaction, 
The uncontradicted evidence of the defend- 
ant is that he did not, and the general 
conduct of the plaintif raises some infer- 
ence that he has not paid a. rupee more 
than he was obliged to pay. 

Two grounds are raised in appeal against 
the judgments which I have mentioned; 
each deals really with a separate judgment 
By the fourth ground of appeal it is 
contended that the defendant, as to whom 
it has‘ been found that he was a’ minor, 
is estopped by his fraudulent misrepresenta- 
tion from relying upon this defence. This 
is the latter of the two judgments to which I 
have referred. The law is well settled and 
this point bas been djsposed of by the learned 
Subordinate Judge in an excellent judgment, 
in which he relies very largely upon the 
recent decision of the English Court of 
Appeal in aconsidered judgment of three 
Lords Justices in Leslie Limited y, Shiell (1), 
That decision, by the way, has been recently 
approved by the Privy Counsil: see Mahom». 
ed Syedol Arifin v. Yech Oot Gark (2), in a 
case whith was cited to us for another 
purpose. The learned Judge of the Court 
below sites a passage from the judgment 
of, Mr. Justice A.T. Lawrence, who was 
then sitting in the Conrt of Appeal, to the 
following effect : :— Wherever’ the infant 
requires, as ‘a plaintiff, the assistance of 
any Court, it will be refused until he has 
made good his frandulent representation, 
Wherever the infant is still in possession 
of any property which he has obtained by 
his fraud, he will be made to restore it to 
its former owner.” So far Mr. Justice 
Lawrence has given expression to the 
equitable principle recognised in England and 
adopted in the case relied upon 
by Dr. Sapru, Jagar Nath Singh v. Lalta 
Prasad (3). “ But,” continues Mr, Jastice 

72 (1914) 3 K, B. 607; 83 L, J. K. B. 1145; 111 L, 

. 106; 53 8. J. 453; 30 T. L. R. 460. 

ae 39 Ind. Cas, 401; 21 O. W. N. 257; (1917) M. 


W. N. 162; 19 Bom. L, R. 157; 66 L. J. P. O. 16; (1916) 
2 A. 0. 575 at p. 582. 


(3) 1 Ind. Cas, 562; 81A, 21; A. W, N, (1908) 267; 
5 A, In Js 674, 
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Lawrence, “I think that it isincorrest to 
say that he can be made to repay money 
which he has spent: merely because he re- 
ceived it under a contrast induced by 
his fraud.” And that was in substance 
the decision of the Court of Appeal which 
has been consistently followed by the Courts 
in India. The contention as to the legal 
proposition, therefore, fails and we agree 
with the judgment of the Court below on 
this point. We desire, however, to add, lest 
it should be supposed that this decision 
conveys any refisction upon the defendant, 
that not only hes no fraudulent represertation 
defendant but it 
has not- eyen been alleged. Thereisa faint 
suggestion in paragraph (e) of the reply 
which the plaintiff made to the written 
statement where the defendant set up his 
minority at pace 9 of the printed book, 
which suggests that the defetidant put 
forward some active misrepresentation with 
regard to his age in the form of a doou- 
ment, It is not alleged that that was 
done fraudulently, and applying the princi- 
ple which has always been applied by 
Courts of Justice in a case of this kind, 
this point really ought not to have been 
allowed to have been argued by she plaintiff 
at all. The plaintiff, as we have said, was not 
called and there is no suggestion from first to 
last by any positive evidence of any active 
misrepresentation by the defendant before 
the contract was entered into. Further 
than that it would be necessary for the 
plaintiff to establish that he was induced 
by such misrepresentation, if in fact it 
had been made. QOne’s experience of these 
cases in’ Courts is that the plaintiffs who 
carry on money-lending business, like the 
present plaintiff in this case, and enter 
into similar transactions, are not as 
a. rule.so mush influenced by the statements 
of their respective debtors as by the desire 
to get inexperienced young men into their 
clutches and to make as ‘much profit out 
of them as the law ‘will permit, or as 
the fear of oeriminal charges, or other 
consequences of that kind may prevent 
the debtors from resisting, As we have 
already said, we are inclined to think that 
the plaiatiff himself entertained grave 
doubts as tothe age of the defendant and, 
therefore, it is unlikely that he was in- 
fluenced by anything the defendant had 


` ~ 
P 


wer 


Cai 


460 
RADHEY SHIAM Y, BIHABI LAL. 
said to him. So much for. the first point 
raised in the fourth ground of appeal which 
is dealt with in the latter of the two judg- 


ments, ~ 
With regard to the other point, namely, 


the judgment of-the 13th of September 


1915, on the pure question of fact as to 


the actual age of the defendant one really 
cannot improve upon the able and careful 
analysis of the evidence contained in the 
judgment itself. Out of respect to the 
arguments addressed to us, however, we 
will add this. It seems to us that the 
evidence with regard to the defendant's actual 
age is overwhelming. The best evidence 
of Gourse is the evidence of a minor’s parerts. 
In this case the mother was dead, but it 
so happened that she made an application 
in 1900 with reference to her child who, -if 
the rest of the evidence be believed, bad 
been -born only three years before. It is 
almost impossible that she could have been 
mistaken at that time, and no reason of 
any kind is suggested why she should 
have desired to mislead: anybedy. The 
sister, who was a pardanashin lady and 
called on commission, :gave strong and olear 
evidence which we have no reason to sup- 


‘pose to be dishorest and which was not 


shaken by a long and determined aross. 
examination, The brother’s evidence is 
much to the same effect. In the result 


the family evidence in this case is peculiarly ~ 
strong and clear, Itis, therefore, unnecessary 
to say anything about the weight or admis- 
sibility of horossopes and other matters of 


that-kind which have been much disengsed,’ 


As against such evidence as exists in this case 
expert evidence, horoscopes and medical 
certificates are of very little, if any, value. 
In this case they are, in our opinicn, of 
nO value whatever. The appeal faila on 
both grounds and must be dismissed with 
costs, 

The matter, however, does not rest there. 
There is a cross-objection by the defendant 
upon the ground that he has been deprived of 
his costs. We agree with Dr. Sapru in 
his contention upon this point that this is 
a matter for the discretion of the trial 
Court, At one time it was thought that 
a Court of Appeal would never interfere 
with the exercise of such ‘discretion, bnt 
where the Judge has given his reasons and 
all the ciroumstances are before the Court 
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of Appeal it is now settled that the 
Court of Appeal can, if satisfied that the 
discretion has not been judicially exercised, 
interfere with it and make the order which 
the Court below ought to have made. We 
think that there was really no evidence 
to support a finding that the defendant 
was ‘mostly responsible for this litigation.” 
The presumption usually is that a plaint- 


-iff is responsible for a suit which he has 


brought into Court. In this case the 
plaintiff was in a peculiar hurry to bring 
the case into the Court. We cannot agree 
with the ground upon which the learned 
Subordinate Judge has proceeded. It has 
been held in the Bnglish Courts of Appeal 
that the mere fact that a defendant relies 
upon a right which a Statute gives him 


-is not a sufficient ground for depriving 


him of his costs. Some people think that 
in the ordinary sense of the word it isa 
shabby thing to rely upon a Statute of 
Limitation, or the Gaming Act or a defence 
of infancy, but it has been distinctly 
held that neither of those grotinds is a 
judicial ground for depriving the defend- 
ant of his costs. In the case which was 
relied upon by the appellant and was rə- 
ferred to in argument [Leslie Idmited v. 
Shiell (1)], the défendant was deprived of his 
costs even of that part of the suit in 
which he succeeded. He had been found 
guilty by a Jury of fraudulently deceiving 
the money- -lender. There is nothing _of that 
kind in this case. The plaintiff has chosen 
to come into Court with a hopeless case. 
The defendant has stcceeded in establishing a 
legal defence. We see’ no reason why the 
costs should not follow the result, 

The appeal is dismissed with costs and 
the cross-objections are allowed. We modify 


the decree of the Court below by allowing f 


the defendant his costs throughout. 
Appeal dismissed. 


vt 
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- ALLAHABAD HIGHiICOURT. 
CRIMINAL Appran No. 459 or 1918. 
July 31, 1918. 

Present: —Sir Honey Richards, Kr., 
Chief Justice, and Mr. Justice Tudball. ` 
BHAGWATI—Accosep—APPELLANT 

-4 VETSUS 


EMPEROR—Responpesr. 


Criminal Procedure Code (Act V of 1898), `s. 612 


— Evidence taken against dhegondng accused — 
Procedure. 

Where a Magistrate had ‘clear evidence that the 
accused were abscouding and evidence from which 
he might reasonably infer that there was no 
immediate prospect of their arrest, and he expressly _ 
~stated in his order that he was taking evidence 
‘under section 512 of the Criminal Procadure Code, 


the presumption is that he did his duty and did not 


record the evidence under the section unlawfully. 


. The mere fact, that the Magistrate did not recite a 
finding that there was no ‘immediate prospect of the 
` arrest of the’accused does not render the evidence 
inadmissible. [p. 482, col. LY > 
Criminal appeal from an order of the Addi- 
tional Sessions Judge, Allahabad, at Mirzapur. 
Mr. O. R. Alston (with him Mr. Dearg Lal 


Banerji), for the Appellant. < 


Mr. R. Maleomson (Assistant Government ; 


Advocate), for tha Crown. 

JUDGMENT.—The acoused-.in this case 
has been found guilty of murder and sen- 
tenced to transportation for life. ‘The 
' alleged murder took place as far back as the 
24th of June 1904; A trial took lace 
“ in respect of this murder in the year 1904 
and one Khedu was convicted. He was 
' sentenced in the first instance to 
portation for life, but that sentence was 
subsequently. enhanced by the High Court 
to a sentence of death. The present accused 
was arrested on the 8th of February 1918 
at Madras. He was puf upon his trial 
and convicted and ~- sentenced to 
transportation for life. The depositions 
of three witnesses were used as evidence 
against him. All these three persons were 
` dead. Mr. Ross Alston, on behalf of the 


appellant, has raised the’ point’ that these ` 


depositions were not admissible. The 
Magistrate in the year 1904 took the 
evidence of these witnesses having previously 
made the following order:—'I find that 
Mahabir and Bhagwati 
The evidence which I am about to take 
_ will be regarded as taken under sastion 
512 of the Code, of Criminal Procedure - 
ay regards © Mahabir Bhagwati,” 


-had been 


~ said witnesses, 


‘ trans: ` 


I the Magistrate could draw fhe 
have absconded.- that the accused was absconding and that 
_there was no immediate 
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Tha point raised by the learned Counsel 
is that the omission in the order of an 
express finding that there was no imme- 
‘diate prospect of arresting the two persons 
renders the evidence inadmissible. In 
support of this contention the case of 
Rustam ` v. Emperor (1) has been 
quoted. In that sase a “person was put 
upon his trial sometime after an offence 
committed. The evidenca of 
‘certain witnesses, who had been examined 
previously, was admitted at the trial. 
The evidense, it s6ema, purported to hava 
been taken under section 9 12. At page 
31* the learned Judges say :— The learned 
Counsel for the appellants contends that 
the_ said evidence is inadmissible, inasmuch 
as -no proof of the absaconding of the 
a3cnsed had been formally received and 
recorded prior to the examination of the 
We think that this objec. 
tion is valid and must prevail. In section 
512 it is distinctly laid down that if it 


is proved that an aconsed person has 
absconded and. thera is no immediate 
prospect of arresting him, the Court 


sompstent to try or commit for trial such 
person for the offense complained of may, 
in his absence, examine the witnesses (if 
any) produced on behalf of the prosecu- 
-tion and reourd their depositions. Jt is 
clear from the language of the section ` 
that the QOourt which records the proce-d- 
ings under it, must first of all record an 
order that in tts opinion út has been 
proved that the aceused has abssonded 
and that there is no immediate prospect 
of his arrest. No such finding appears on 
the file of 1897,.in fact xo evidence was 
taken in that year to skow thal the 
present appellant was abssonding and that 
there was no immediate prospect of his 
arrest. The evidence of 1897 baing inad- 
missible, the conviction of the appellant on 
ths basis of such evidence cannot stand.” 

It would seem from this passage 
that the learned Judges looked at 
the file of the pravyious trial and , found 
that there was no evidenca “from which 
inference 


prospact of his 


(1) 31 Ind. Cas 817; 33 A, 29; 13 A. L. J. 1043; 16 
Or. L. J. 801, 


i YT RY pr taa amana aga Aa anana A Ma raaa a, 
arai aaa ang nana 


* Parwa of 33 A — Et, 


|. and there is no reason to doubt it. 


. record the evidence under 


‘Wwe decide this point, we see 
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arrest. In the present case we find that 
a witness was examined who proved that 
the accused were absconding, and from his 
evidence the Magistrate might most reason- 


ably have inferred that there was no 
immediate prospect of their arrest. Inthe 
evidence as recorded by the Magistrate 


the witness actually said that the accused 
had absconded and that there was mo 
prospect of arresting them and that action 
under sections 87 and €5 had- been „taken 
by the Court. In the passage we have 
quoted the learned Judge who delivered 
the judgment says — It is clear from the 
language of the sestion that tbe Court 
which records the proceedings under it 


' must first of all record an order that in 
its opinion it has been proved..,..,....” 

The section nowhere says that the 

Magistrate must record a finding. We 


wish to make it quite clear that iw our 
opinion a Magistrate before recording 
evidenca- under section 512 ought to be 
satisfied that the ascused is absconding 
and that there is no immediate prospect 
of his arrest, and it. is certainly advisable 
that “he should recite in his order that 
he finds this to be the` sase. However, 
in this case we find that the Magistrate 
had clear evidence that the accused were 
absconding, and evidence from which” the 
Magistrate might reasonably infer that 
there was no immediate prospest of their 
arrest. In his, order- he expressly states 
that he is taking the eyidence under 
section 512. The presumption is that the 
Magistrate did his > duty and did not 
section 512 
unlawfully. In our opinion the mere fact 
that the Jearned Magistrate did not-recite 
a finding that there was no immediate 


prospect of the arrest of the accused does 


not render the Bvidence inadmissible. In 
the present case neither of the accused 
were very promptly arrested. One was 
only arrested in the present year and the 
other is still absoonding, We think that 
the evidence was clearly admissible. Once 
no reason 
whatever to differ- from the conclusion 
arrived at ‘by the Court below. The 
evidence was believed at the original trial 
We 
dismies the appeal. 
- , AÁ preal dismissed, 
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NAGPUR JUDICIAL’ COMMISSIONER’ S 
COURT. 
ORIMINAL Aperar No, 49-B-or 1918. 
June 7, 1916. 
Present :—Mr. Kotwal, Offg. A. J. O. 
SAYAD LAL—Accosep—AppeLant 
versus, 
E EMPEROR-—RE8SPINDENT, 
“Criminal Procedure Code (Act V of 1898), ss. 234, 
939-—Joint trial of several persons for separate 
offences, legality -of—S. 239, applicability of. 

The joing trial of several accused persons for two 
or more separate offences is illegal. [p. 483, col. 1.] 

Section 234 of the Criminal Procedure Code 
applies only to offences committed by a single 
person. Itis not applicable when several persons 
are? tried jointly. under section 239 of the Code. 
[p. 483, col. 1.] 

Section 239 of the Criminal Procedure’Code is 
the only section of the Code which réfers to a 
trial of more persons than one jointly, but it does 
not authorise such trial for two or more distinct 
olfences unless they form part of the same trans- 
action or unless one is the actual offence and the 
other or others are offences of ‘abetting or attempt- 
ing that offence. [p. 483, col. I. J 


I on 

Appeal ‘against the judgment and finding 
and sentence of the Sub-Divisional Magis- 
trate, Akola, in Criminal Case No. 19 of 1918, 
dated thé 10th April 1918. 


mr w 


The Hon'ble Mr. G. P. Dick, for the 
Crown. 
JUDGMENT.—Two ‘separate Challans 


were filed by the Police against 3 persons - 
named Chand Khan, Sayad Lal and Umarkhan 
charging them with offences under section 
457, Indian Penal Code, in the houses of 
Govind Rao (P. W. No. 6) and Draupadibai 
(P. W. No. 7) respestively. The offence in 
Govind Rao’s house is said to baye been 
committed on some day between the 12th 
and 19th February 19:2 and in Draupadibai’s 
house between the 16th and 19th. of 
the same month. Two separate cases were 
registered in’the Magistrate’s Court, No, 10 
in respest. of the offense in Govind Rao’s 
house and No. 11 in respect of thatin Drau- 

padibai’s house. i 

The order-sheots of the Sth March 1918 
in the two cases-ara as follows :— 
7 “Case No. 11, 

- All the aconsed are present, The 
“offence of this case and the, ona of case 
No. 10 ara of one and the same kind and 
against tie sams accused. The two offences 
will, | fherefore, be tried together under 
section 234, Criminal Procedure Code, For 


4 
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— 


` geoution_ examined and discharged. 


with Nazar. 
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further orders ‘see order shest of case 
No. 10.” ; ; ` 
$ . “Case No, 10. 

Accused produced. Publio Prosecutor re- 
presents the Crown. Mr. Sirsalkar defends 
Chand Khanand Mr. Pingle and Mr. Pande 
defend’ Sayad Lal, Five witnesses for pro- 
It + ‘ig 
now 98-15 pr. M. The remainink witnesses 
will be bound in Rs. 10 eash. This case 
and the offence mentioned in Case No. 11 
are of the same kind and against the 
same accused alleged to have been committed 
within one year. The two cases will, there- 
fore, bs tried together under sestion 234, 
Criminal Prosedure'Code. Accused remand- 


ed to jail custody. Case for’ 14th March 


1918. The articles in evidence be kept 
On and after this date all the 
proceedings are recorded in case’ No. 10 only.” 

After the prosecution case was over 
Chand Khan was examined and discharged, 
and, charges with two heads in respect of 
two offences were framed agains’ Sayad 
Lal and Umar Khan. These two have 
been convicted. Sayad Lal has been 
sentenced to suffer rigorous 
for five years and Umar Khan to 2-1/2 
years for eacb offence. The two sentences 
on each accused have” baen ordered to ran 
concurrently. The two accused hava filed 
separate appeals and this judgment will 
govern both. 

It is clear that the trial of the three 
accused jointly for two separate offen3es 
is illegal and the convictions must b» sat 
aside. The Magistrate purports > at 
unier section 234, Criminal Prosedure Code, 
but that sestion applies only to offenses 
committed by a single person. It is not 
applicable when sevaral parsons ara tried 
jointly under saction 239. [3e Budhi 
Sheik v. Hmpsror-(1) and _Hmp2ror v. 
Bulwantsingh (2).) Soction 239 isthe only 
ssction which refers t3 a trial of more 
than onè person joiatly, bat it doaa . not 
authorise such trial for two or movre 
distinct offsnces unless they form pact of 
the sama transgastion or ualess one is the 


`astual offanca and the other or others are 


offences of abetting or attempting that 
offence. The twò offences in tho present 
case are not, and the learned Magistrate 


(1) 830. 292; 10 C. W. N, 32; 3 Cr. L. J. 126, 
(2) 4N. L; R. 71 at p. 73; 8 Or, L. J. 11. 
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has rightly not treated them as, committed 
in the same transaction, 

I set aside the convictions of Sayad Lal 
and Umar Khan. It will be open to the 
prosecution to take such further proceedings 
against the accused as they may think 
proper, and in this connection I would 
draw attention to the remarks at pages 
77 and 78 in Empsror v. Balwant Singh (2) 
sited above as to the courses open to the 
prosecution if they wish to take further 
proceedings. 

Convictions set aside, 


AN 
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AULAHABAD HIGH COURT. 
Criminat Revision No. 446 or 1918, 
August 8, 1918. 

Present:—Mr. Justice Piggott: 
MAHADEO SENGH AND oTaeRs—~AccusED— 
APPLICANTS 


versus 


” EMPEROR—Opposire Party. 

Defence of India Act (IV of 1915), s, 2—Rules 
framed under Act, rr, 23, 29--Criminal Procedure Code 
(Act Y of 1898), ss. 191, 200-—Dissuading or attempting 
to dissuade person from entering military _ service— 
Cognizance of offence—Statement by camplainant— 
Procedure, 

In view of the exceptional powers conferred upon 
the authorities by the Defence of India Act and by 
the rules framed under it, the Courts are entitled to 
require strict compliance with all the provisions 
introduced into the rules by way of safeguarding 
the liberty of the subject. [p.484, coa] 

M., a tenant of the accused, was recraited in the 
army and received a certain sum in advance, 
About a month afterwards the accused brought a 
suitagainst M. for arrears of rent. M. appeared before 
the District Magistrate and made a statement which 
was neither made on oath nor signed. The District 
Magistrate thoreapon directed warrants without bail 


Oo 


to issue for the arrest of the accused ‘and took up 


` the case himself. The accused were charged with 


having contravened rule 23 of the rules framed 
under the Defence of India Act and were convicted 
and sentenced under rule 29: | 

Held, (1) that the proceedings in the Court of the 
District Magistrate were irregular in their initiation, 
inasmuch as the Magistrate, if he conceived him- 
self to be taking cognizance of the offence upon 
information received from M. within the meaning 
of section 190 tc) of the Criminal Procedure Code, 
was bound to offer the accused the option of being 
tried by another Court as provided by section 191 
of the Code and if he treated the statement made 
by M. as the complaint in the case, was bound before 
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. issuing warrants to take from M. a sworn declaration 
that he had spoken the truth and to obtain the 
“ signature. of M. to that declaration; [p. 464, col 2.] 

KS that the facts alleged in the charge having 
occurred after A. had joined the army, rule 23 of 
-tbe rules framed under the Defence cf{Jndia Act was 
not applicable to the case, inasmuch as a person 
cannot be said to dissuade or to attempt to dissuade 
another from doing something which the latter has 
already done, [p. 455, col. 1.) 


Criminal revision from an order of the Addi- 
tional Sessions Judge, Allahabad, at Mirzapur. 

Mr, A. P. Dube, for the Applicants. 

Mr, R. Malcomson (Assistant Governmert 
Advosate), for the Crown. 

JUDGMENT.—In this case Mahadeo 
Singh, Mahabir Singh, Harnarain Singh and 
Diprarain Sings, Tbhakurs, residents of Jhin- 
gurpatti in the district of Mi: zapur, have 
been sentenced by the District Magistrate 
of Mirzapur to undergo imprisonment for 
a period of twenty months each under rule 
29 of the rules framed under section 2 

of the Defence of India Act, No. 1V of 
1915. The rule. which they are alleged to 
have contravened is No. 23, which runs 
as followe:— “No person shall dissuade, or 
attempt to dissuade, any person from 
entering the Military or Police Service of 
His Majesty.” The facts of the case, which 
I find to be established beyond question, 
are that Musai Pasi of Jhingurpatti is a 
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witnesses. The Distriot Magistrate took 
up the nase himself on the 22nd of April 
1918. He framed a charge on the idth 
of May and he ‘convicted and sentenced 
the accused on the 15th of May, after 
having heard their defence witnesses. The 
conviction and sentence have been affirmed 
by the Additional. Sessions Judge on appeal 
and the matter” has" been bronght before 
this Court in the exersise of its revisional 


jurisdiction. 
The proseedings in the Court of 
the istrict Magistrate _were certainly” 


irregular in their initiation. If fhe Magis- 
trate conceived himself to be taking cogni- 
zance of this offenee upon information re- 
ceived from Musai within' the meaning of 
section 190 (c) of the Criminal Procedure 


Code, he was bound to offer the accused . 


persons the option of being tried by 


another Court, as 


of the same Code. If, omthe other hand, 


the statement of Musai with which this’ 


record opens is the complaint in” the oase, 
upon which the District Magistrate pro- | 
seeded to take cognizance, he was bound, 
issuing warrants, to take ` from 
Musai a sworn declaration that he had 
spoken the truth in the complaint made 


by .him and to have obtained the signature 


provided by section 191°- 


4. 


sub-tenant of two of the accused persons, of Musai to- that sworn declaration, A 
namely, Mabadeo Singh and Harnarain Singh, further question has been raised as to 
and that be has also worked asa_plough- the application in this case of rule No. 
. man for all the acensed. On Marsh the 30 of the rules in question. Iri view of — 
Ath, 1918, Musai was recruited in the the exceptional powers conferred upon the- 


Bandel corps for service in Mesopotamia and 
received an! advance of Rs. “b. On April 


the 2nd; 1918, Mahadeo Singh and. Bar- - 


-narain Singh sued Musai, as their sub- 
tenant, for arrears of rent for the year 1324 
Fasli, amounting to Rs. 30-15 0 plus interest. 
"On the Sth of April 1914, Musai, having 
previously made some statement to the 
Recruiting Officer, Mr. Branford, appeared 
before the District Magistrate of Mirzapur, 
The record of this case commences with 
a statement resorded in Hoglish by the 
District Magistrate as made to him by Musai 
on that date * The statement is not made 
on cath and is not signed “by Masai, 
- Then follows an order in the District 
Magistrate’s hand, and signed by him, 
directing warrants without bail to isane for 
the arrest of these four accused persons 
and an order for the summoning of certain 


= - 
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authorities by the Statute, and by the rules 


under soneideration, I think that the Courts - 


are entitled to require strict compliance with 
all the provisions intredaced into the rules by 
way of safeguarding the liberty of the subject. 
The District Magistrate cught, strictly 
Speaking, as soon as he desided that 
action was gealled for on the 
which Musai had given, to have recorded 
a formal proceeding, intimating his opinion 
that the initiation of a prosecution againat 
the persons im plicated in Musai’s statement 
was advisable If he had done this, and had 


information - 


also made up his mind definitely whether he ` 


was taking cognizance of the matter upon a 
complaint, or merely upon information 
received, he would probably have gone on 
to consider, whether the interests of justice 
required that he should try the case_him- 
self, I do not say that | should recessarily 


c 
~ 


` 


% 


wi 


~ 


“ to hold that qane- person 


N 


-proceedings have been 


and all the’ fasts alleged in the 
Jare subsequent to that date. 


_ Courts below „might have acted, 
_. have conceived themselves 


‘the Additional Sessions Judge, 
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have interfered in this matter if I had 
no other exception to take to the pro- 
ceedings in the Courts below than the 
irregularity ef their initiation. As a matter 
of fact,-however, it seems to me that these 
misconseived in. 
essential partigulars.° Tbe rule under which 
the applicants have been convicted is not 
the rule applicable to the facts stated’ in 
tbe charge. Musai had enlisted, that is 
to say, bad entered the. Military Service 
of, His, Majesty, on Marsh the 4th, 1918, 
slaege 
It is contrary 
English language 
can ‘dissuade 
or attempt to disnade” another from 
doing something whioh the latter has 
already done. It is arguable that the 
or may 
to be acting, 
upon'a statement made by Musai, to the 
effect that threats had beén addressed’ to- 
him prior to his enlistment with a view 


to the genius of -the 


-to dissuading him from taking that.course. 
lt also seems. to have been present to the. 


mind of the District Magistrate, and of 


accused might be liable’to conviction on 


the ground that they had dealt with Musai 
“in a .gertain manner with the object, 


of dissnading Musai himself from enlist- 
ing, but of discouraging otber persons 
from following his example. Finally, it 
may bs argued. that the accused specified 


in the charge | might under oertain circum-. 
_ , stances be held punishéble under rule 24, 
- though not under rule 28, 


if the Court 
were satisfied that they had attempted to 

induce, Musai to fail in his duty- as: a 
person in the Military Services of His 
Majesty by refusing to fulfil the engage- 
ment whish he had taken upon himself 
at ‘his enlistment.- [ mention these points 
to show that they have bsen sonsidered 
by me before disposing of the case; but- 
I think it sufficient to say that if the 
accused had been tried on charges suggest- 

ed by any ons of the three lines of- 
argument above set forth, not only would 


. the charge have required to be differently 


“felt justified 


framed, but also the prosecution would 


have beed fasad with other and serious 
difficulties bafore any Oonurt sould have 
in holding the suggested 
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offenses, or any of them, proved by the 
evidence on the record, It has, of course, 
been necessary for me to snbjest the 
entire. record to a careful examination 
before E sould form any final -opinion 
about the merits of this application, I 
cannot help remarking that in the reason- 
ing which has satished both the Courts 
below that the evidence on the record, 
which is certainly scanty and is admittedly 
discrepant in some important particulars, 
was sufficient to prove certain facts against 
the accused persons, there seems to me 
serious 
flaw. Most cf the points suggested in 
favour of the accused persons have been 
put aside in the Courts below, with the 
remark that there seams no adequate motive 
for-Musai in bringing this accusation if it 
is not true, or at least founded on faot. 
1 take it on myself to suggest that a 
very possible explanation of all the evidence 
on the record, and one which meets most 
of the difficulties suggested cn both sides, 


' would be that Mahadeo Singh and Har- 


narain Singh thought themselves justified 


‘in bringing pressure to bear upon Masai 
‘to pay up his arrears of rent before he 


left the country, and that Musai strongly 
resented. their doing so. There is only 
one other point on which I think it fair 
to say a word or two. Bath the Courts 
below have taken it to be proved that 
the four accused persons first succeeded 
in obtaining by threats of violensa from 
Musai’s wife .a sumof Rs. 25 on account of 


“the arreara of rent due to them, and that 


subsequently Mahadeo Singh and Harnarain 
Singh susd Mnusai for arrears of rent 
without giving him any credit for this 
payment of Rs. 25. If thia were proved 
by the evidence, the accused, or at least - 
Singh, 
to be prosesnted- for an 
offence. punishable under sestion 209 of 
the Indian Penal Code, and it might be 
my duty to go farther into the matter 
from this point of view. It seems to me, 
however, that the evidence on which the 
Courts below have found that Muasai’s 
wife actually handed over Ks. 25 to the 
acoused persons is of the slendereat, and’ 
I have ascertained, by going a little 
dutside the record, a fact which the 
accused persons should have taken the 


would deserve 


. namely, ‘that Massi 


” 


- order. 
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trouble to have brought upon this resord, 
did not defend the 
suit for arrears of rent and made no 
attempt to prove that the major porticn 
of the claim had been satisfied by> a pay- 
ment of Rs. 25 obtained by Mahadeo 
Singh and Harnarain Singh from his 
wife. In my opinion, therefore, it is useless 
to pursue this matter further. The con- 


duct of the aconsed persons was not 
particularly creditable to them, and may 
have’ been worse than anything that 


appears to be clearly proved by the record, 
but they .bave undergone very hearly three 
months’ rigorous imprisonment in conse- 
quense, and the District Magistrate may 
perhaps feel that, whatever order this 
Court may now pass, the proceedings insti- 
tuted by him have served a useful pur- 
pose. I do not wish to say anything to 
deprive him of that- satisfaction. On the 
contrary, I think it fair to say that I 
fully recognise the fact that he acted in 
all good faith in the public interests. 
The conclusion I come to is that the 
four applicants have been convicted on a 
charge which is not supported by the 
evidence on the record and which is in 
fact bad in law, inasmuch as the facts alleged 
therein did not amount to an offence punishable 
underthe rule therein quoted, Any further 
examination which I have made of the: record 
and any further comments which I have 
passed on the evidence, are merely directed 
towards the question ofthe propriety or 
otherwise of ordering further proceedings 
to be taken after setting aside this convia- 
tion. The remarks which I haye made 
are, I think, sufficient to explain my reasons 
for sontenting myself with quashing these 
proceedings, without passing any further 
The result is that 1 set aside 
the conviction and senterce in this case, 


' acquit the .four applicants of the cffence 


charged, and direct that they be forthwith 
roleased, < 
Application. allowed, 


N 
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_ PUNJAB CHIEF COURT, 
CRIMINAL Apprat-No, 425 or 1918. 
September 27, 198. . 
Fresent:—Mr. Justice Scott Smith and 
Mr. Justice Broadway. i 


D EMPEROR—-PROSECOTOR— APPELLANT . 


VETSUS; : 
RALLA SINGH—AccuseED— P 


RESPONDENT, 
Arms Act (XI of 1878), ss. 4, 19—“Arms,” vhat are. 
The definition of the expression “arms” as given in 


“the Arms Act is not, and is not intended to “be 
and the true meaning of the term, 


exhaustive, 
must be arrived at by consideration of the circum», 
stances in each case. [p. 487, col. 1.) ; 
Neither the length, breadth or the form of the 
blade ofa weapon, nor the handle, afford any certain 
test of its classification as “arms.” Whatever can 
be used as an instrument of attack or defence and 
is not an ordinary implement for domestic purposes 
falls within the purview of the Act. [p. 487, cols. 1 &2.] 


Appeal from the order of the Magistrate, - 


Ist Olass, Gujranwala, dated the 14th 
January 1918, ~ 

Mr. O. Bevan Peiman (Government Advo- 
cate), for the Appellant. 

JOUDGMENT.—The fasts of the oase ont 
of which this appeal has arisen are as 
follows:—QOn the night of the 21st 22nd of 


April 1917, Ali Muhammad, Sub-Inspestor “ 


of the Muridke Police Station, was patrol-- 
ling with certain'Zaildars, Lamberdars and 
others. On nearing the Serai at Mauza 
Fatteh Rehan certain persons were seen 
coming out of the Serai and running away. 
They were called upon to stop but instead 
incregsed their speed, They 
were pursued and’ two of them were sur- 
rounded and put, up a fight, calling ont 
to one of -their companions, Ralla Singh 
by name, to come totheir assistance. This 
man returned. with what appeared to be 
a dang 
thinking that tbe dang looked very likea 
chhavi called upon him to stop. Instead 
of doing so, however, be moved still nearer 
in the direction of the f&ub-Inspector, who 


therenpon fired a pistol at him hitting him 


in the hands and thigh. Ralla Singh fell 
and was captured, when he was found to 
be in possession of what is described as a 
chhavi similar to a.takwa, vide Exhibit 
P.C. In due course Ralla Singh was tried 
for an offence under section 457/511, Indian 
Penal Code, in connection with the break. 
ing ‘of a lock in a kothri of the Serai, and 


s 


in hisband. The Sub-Inspector : 


4 


% 
|) 
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in the same trial was /charged under seo- 


` tion 19 of the Indian Arms Act for pos- 


hi 


- solitary confinement., 


sessing a chhavt without ‘a license. The 
learned Magistrate convicted him of an 


offense under section 457-511, Indian Penal . 


Code, and sentenced him to two years’ 
rigorous imprisonment, including three months’ 
He held, however, that 
the weapon with which he was’ armed was 
not a chhavi asdefined in Gahna y. Emperor 
(1) and was not anarm within the mean- 
ing of the Indian Arms Ast, and, there- 
fore, acquitted him on the sharge under section 
19 of the said Act, 
Against this acquittal the Local Govern- 
ment has preferred ‘this appeal and the 
learned Government Advocate - has urged 
that the instrament or weapon in respect 
of which the charge had been framed fell 
within the meaning of “arms” as defined 
in -the Arms Act. Mr. Petman drew our 


attention to Orown v, Santa Singh (2), 


Nas 


` 


in which it was held, by a Division Bench 
of this Court, that the definition of the 
expression “arms” as given in the Arms 
Act was not, and was not intended to be, 
exhaustive and that the true meaning of 
the term . must be arrived at by considera- 
tion of the circumstances in each gase. 
This- ruling was approved of in Empress v, 
Kesar Singh (8). In Emperor y. Satish Ohan. 
dra Roy (4) it was held. that neither 
the length, breadth or the form of the blade of 
a weapon, nor the handle, afford, any certain 
test of its classification as “arms.” Whatever 
can be used'as an instrument of attack or 
defence, and is not an ordinary implement 
for. domestic purposes, falls within the 


purview of the Act; With these decisions we - 


agree. 

There is on the record a full size sketch 
of the instrument which was undoubtedly. 
found in possession of Ralla Singh when 
he was arrested after he had been wounded. 
This sketch shews that the instrument has 
a handle 4 feet, 8 inches long, and a 
head which is not the ordinary shape of 
a chhavi, This head weighs 1 seer and 
24 chhataks and is removable from its handle. 


(1) 24 Ind. Cas, 594; 33 P. L. R, 19141 P. W.R. 
1914 Cr; 15 Cr. L. J. 506. < 
(2) 16 P. R. 1900 Cr, 
(3) 20 P. R. 1900 Cr; 33 P. L. R. 1801. 


(4) 340. 749;°6 Q. L, J. 751; 11 Ọ. W. N. 971; 6 Cr. ` 


p. J. 227, 


w 
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The head or blade is similar in shape to 
an axe head but- has‘an elongation of 
the head downwards towards the handle 
ending in a somewhat blunt point. Itis 
slear that it cannot be regarded as an 
ordinary axe head; nor have we ever seen 
an axe with a handle of this length. There 
can be no doubt that this instrament can 
be used as a weapon of offence or defence 
and so far aS we are aware it is not 
ordinarily used as an agricultural im- 
plement or for domestic purposes. As 
has been stated above, the definition of 
“arms” in the Arms Act is not exhaustive 


and it ig immaterial whether it can 
be described as.a chhavzt or not, We have 
no hesitation in holding that the instru- 


ment in question falls within the meaning 
of the word “arms” as used in the Indian 
Arms Actand renders its possessor amene 
able to the provisions of that Act. The 
sircumstances in which it was found with 
Ralla Singh leave no doubt ag to the object 
with which he had if. 

We accordingly accept this appeal and 
convict Ralla Singh, son of Mewa Singh, of 
an offence under section 19 of the Indian 
Arms Acti and sentence him to two years’ 


` rigorous imprisonment, 


Apreal accepted. 


NAGPUR JUDICIAL COMMISSIONER'S 


_ COURT, 
CRIMINAL APPBAT No. 52-B or 1948. 
June 19, 1918, 
a Present :—Mr. Batten, A. J. ©., and Mr. 
Kotwal, A. J. C. 
Musammat TANI—Acousepn—AppeLLant ° 
“wy «versus > 


EMPEROR—ReEsponpent. 

Criminal Procedure Code (Act V of 1865), s. 84>, 
object of —Accused, examination of—Accused, duly of — 
Procedure 

The provisions of section 342 of the Criminal 
Procedure Code are mandatory and non-compliance 
with them vitiates the trial. [p. 491, col. 1.3 

The object of section 342, Criminal Procedure 
Code, is (1), to communicate to the’ accused, to the full 
extent that may be found neceesary in each particu- 
lar case, what is alleged against him in the evidence 
for the proseention; 


e 


+ 


' and ‘wnconscious 
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(2) to ascertain from him what sedition or 


> defence, in law or in fact, he wishes to put forward in 


respect thereof. [p. 490, col, 1 ii 


ED Where the accused is an ignorant person who 
oe Cu 


unot be expected to know or understand what 
particular parts of the evidence are, or are likely to 
be considered by the Court to be, against him, it is 
necessary- that his attention should be directed to 
all the vital parts of the evidence against him, 
ip. 490, col. 2. 

Ib is not a sufficient compliance with the pro- 
visions of section 342 of the Criminal Procedure 
Code to ask an accused the general question: “Have 


you anything more to say in this case or?” “you have. 


heard the prosecution witnesses against you, what 
have you to say?” [p. 480,col. 2.) - 


Appeal from the judgment of the’Sessions 
Judge, East Berar, dated the llth. May 


` 1918, in Sessions Trial No. 5 of 1918, ona 


sharge under section 302 of the Indian 
Penal Code and sentence of death passed on 


llth May 1918. 

Messrs. G. R. Fradhan and 0. B. Parakh, 
for the Appellant. e 

`The Hon’ble Mr.” GQ. P. Dick, for ‘the 
Crown. 


JUDGMENT.—The appellant Musammat 
“Tani has been convicted, and sentenced to 
death for the murder of Musammat Jakhai, 
her mother-in-law, and Musammal Balki, 
‘a cousin of her husband, on the 27th 
March 1918 by administering dhatura 


_ poison.. 


Tani lived in Monza Dhamangaon, . but 
as that village owas infected. - with 
plague she was atthe time of the alleged 
crime living with her husband Voenkati 
(P. W. No. 6) and Musammat Jakhai ina 
shut outside the village. Musammat Bulki 
ocoupied an adjaéent hut with her mother 
Poonji (P. W. No. 8) and her two daugh- 
ters, the elder of whom is Musammat Jani, 
(P. W. No. 7). 

The 27th Marsh~1918 was shimga of 
Holi day. About an hour after Jakhai 
had taken her evening meal she had an 
attack of giddiness. and pain in her ato. 
mach which besame distended, and ghe 
felt difficulty in speaking and began to 
snatch at her clothes and the ground on 
, which she lay: later she besame speechless 
and died shortly after 
midnight. A short time betore Jakhai died, 
Bulki who had taken her meal at tlie 
same time as Jakhai and had eaten some 
of the puranpolt which 
Jakhai’s meal also developed similar symp- 


t 
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toms and died a little after sunrise on the 
28th March 1916, 

The following questions arise for’ consi- 
deration:— 

What was the ‘canse of the sudden 
illness and death of Jakhaiand Bulki? 

If poison, who administered it and 
how? 
` P. W. No.6 and P. W. No. 7 describe the 
symptoms exhibited by the two women before 
they died. There can be no doubt about this 
part of their ‘evidence; they could not have 
invented the symptoms. P, W. No. 5, the 
Sub-Assistant Surgeon, says that these 
symptoms are symptoms of dhatura poisoning. 
Chemical examination-showed the existence of 
a substance having the properties of dhatura 
‘in the stomach viscera of Jakhai and in the 
stains on her chols and the #udhan on which 
she was lying after she was takenill. Traces 
of arsenic were also found in the stomach 
visceras of both Jakhaiand -Bulki. 
is no reason to disoredit this evidence and 
it must be held that the deaths of these 
women were dus principally, at any rate, is 
dhatura poison. 

The Investigating Police Officer -had fan 
the very beginning suspected dhatura poison 
as the probable cause of the deaths and 
had worked for a clue upon that suspicion, 
The visceras of the two deceased „women 
were not 
Examiner until the case «ame up for 
hearing before the Magistrate and the 
“report of the examination reached the Ses- 
sions Court after the trial had begun on 
the 6th May 1918. The Police had thus 
no information about the existence of 
arsenic in the viscera before their investiga- 
tion was slosed, otherwise they would have 


sought for some clue with regard to the’ 
arsenic’ also, It is regrettable that under - 


the presant arrangements as to chemical 
examinations and the rules as to transmis- 
sion of articles to the Chemical Examiner, 
it is practically impossible: for the Police 
to have early information as regards the 
results of chemical examination, The Off. 
siating Sessions Judge has also omitted to 
question the Sob Assistant Surgeon examined 
as P. W. No. 5 in his Court, whether his 


` most mortem examination disclosed any indica- 


tion of arsenical poisoning or whether any 
of the symptoms described by the witness 
could be ascribed to such poisoning, Probably 


There - 


forwarded to the Chemical. 


- 


oy 
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the deaths were due in a minor degree to the 
effect of atsenio alao. 
The evidence on which ' the prosecution 


rely to ‘prove that the poison was administer- — 


ed by the appellant is as follows, P. W, 
No, 7, Jani’a statement is to the effect that on 


“the evening. of the 27th March 1918, 


“ont a rubbish heap 


while Musammat Jakhai was sitting in Bulki’s 
hut, the appellant brought food for herself 
and Jakbai in two separate plates. Bulki 
also brought her food in a plate and the 


three sat outside Bulki’s hut to take their 


meals. Some puranpoli formed part of the 
food in Jakhai’s plate. Jakhai, while eating - 
the puranpoli, remarked that it tasted bitter; 
The appellant explained that it was due 
to the puran (the sweetened dal filling) having 
been burnt in the making, Bulki ate some 
of the puranpoli from Jakhai’s plate. The 
evidence of Poonji (P. W. No. 8) tothe same 
effect may be left ont of consideration as 
it is admittedly hearsay: 


= P.W. No. 6 (Venkati), P. W. No. 7. (Jani) 
and FP. W. No. 8 (Poonji) were questioned 


with “a view to prove that if -was the ap- 


pellant who had cooked the food brought 
“by her for Jakhai 


and herself. Their 
evidence is not of much value, as none of 


them states that he or she saw the appellant . 


cooking the food. 


P, W. No. 1 (the investigating Police.Offie ` 


cer), P. W. No. 4 (Laxman Patwari), -P. W. 
No. 9 (Shanker) and P. W. No. 10 (Ragbupat 
Patwari) state that the appellant pointed 
in which she had 
concealed some vwapsules of dhatura fruits 
and produced them from the heap in their 
presence. 

Ganpat, P. W.. No. 2, tales tbat on the 
Sunday preceding Holi day (Wednesday) the 
appellant had asked him where she could get 
dhatura leaves for application to her throat 
which was paining. We think it unlikely 
that tha appellant did nof ‘know where 
dhatura . plants were to be found in the 
village, and ‘if appears to us improbable 
that she questioned this witness as he ne possd 
she did. 

“The accused was examined by the Com- 
mitting Magistrate and the Sessions ` Judge, 
and we transcribe below both-her examina- 
tions an extenso: 

“Q. You have heard the prosecution wit- 
ness against. yon: what have you to any? 01) 
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A. I know nothing about the allegations 


made out against me. - 
Q. Was M usammat Jakhai related to 
you? 


A. Musammat Jakhai was my mother-in- 


- law as well as my father’s sister. 


`Q. Was she living with your husband? 
A. She was living with me and my Was: 
band sinees I was married. 


+ Q. D> you know how Musammat Jabhai 


met with her death? 

A. I don’t know how. Jakhai died, 

Q. Who ordinarily sooks food for the 
- Inmates of your house? ` 

A. Ordinarily I used to cook food but 
on festival days Musammat Jakhai used to - 
‘300k the food. On the oscasion of the laat 
shimga or Holi day Musammat Jakhai had 
‘cooked the food. I had brought water from 
the well and supplied her fuel on the shimga 
day. . 
Q. Whether the deceased Jakhai used to 
quarrel with you? 

A. No. She never quarrelled with me and 
she used to treat me properly. My husband 
used to quarrel with me. 

Q. Do you know Musammat Balki? 

„â. Yes. She was my husband’s cousin 
sister. 

Q. Where did she live? 

A. She used to live with her mother 
ina separate hut close to mine and in the 
same field in which we were living. 

Q. Do you know bow Bulki-met with her 
death? : 

A, I do hot know how she met with 
her death. 

Q. Lave you got anything more io say? 

A. My mother-in-law used to treat me 


properly. When my husband left me for 
2 years she bronght me back from my 
parents. I have to say nothing more except 


that my husband and my aunt-in-law Poonji 
bad suggested to me to say thatI mixed 
dhatura wita the food, bat in fact I did nothing 
and know nothing about it,”- 

Before the Sessions Judge: 

“Q. Is the statement made by youin the 
lower Court and- now read ont to you corract 
and is it true? 

- A, Yes, that statement is correat and 

true. ave 
Q. What nage you to say about the 

evidence of Janiand Ganpat that the puran- 

poli} had a somewhat bitter taste and that 
l, = 


` 


`~ 


w 
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_in each particular case, what 
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you had gone out for dhatura seeds? - Is it 
true that the three took their meals together? 

A. Yes, what Jani said about myself, 
Bulki and Jakhai having taken food together 
on shimga evening in front of Bulki’s hut 
is correct. There was no talk then about 
puranpolt having tasted bitter. 

Q. Ganpat says that he saw you going to 
bring dhatura leaves, Is this trne? 

A. No. Ganpat speaks false. He never 
met me nor did I speak to him that I 
was going to bring dhatura leaves. 

Q. What have you to say about ‘the 


evidence for the prosecution that you uséd ` 


generally to quarrel with Jakhai and that 
there was a quarrel on the day previous to 
shimga? i 

A. There never has 
between her and myself, 

Q. Cun you say how Jdakhai and Bulki 
died? 

A. I do not know; My ahan in-law 
died and I was seated taking hold of her, 
I do not know how Bulki died. I , was 
sitting near Jakhai at that time, 

Q. Have you anything more to say in 
this case? : 

A. I have nothing else to say.” 

In our opinion the examination of the 
appellant has been defective and there has 
been no practical compliance with the pro- 
visions of section 342, Criminal Procedure 
Code, the object of which, as explained in 
Emperor v, Katay Kisan (1), is to 

(1) communicate to the accused, to the 
full extent that may be found necessary 
is alleged 
against him in the evidence for the prosecu- 
tion; and 

(2) ascertain from him what explanation 
or defence, in law or in fact, he wishes to put 
forward in respect thereof. ° 

The most important part of the prosecution 


been a quarrel 


. evidence is that of Jani, which is direated to 


proving the administration by the appel- 
lant of the food sontaining the poison. 
Janis evidence shows that the appellant 
brought the food in two plates, she 
gave one plate to Jakhai, and Jakhai 
and Bulki who ate the food from that 
plate died. She herself ate from the other 
plate and nothing happened tc her. These’ 
circumstances are very mush against the 
accused. It was necessary, therefore, in our 
. (176, P.L. R, 118 at p. 118, 
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opinion to examine the accused and take 
her explanation with regard to them in 
detail. The appellant should have been 
asked the following questions ` or such of 
them as bacame necessary in view of her 
answers to previous questions: Whether. 
she brought the food for herself and Jakhai; 
Whether ‘she brought if in two Separate 
plates ; whether she gave one plate to Jakhai; 
whether there was puranpol: in thesplate ; 
whether Jakhat and Balkiate the puran- 
pole and other fvod from that plate; whe- 
ther she herself ate from the other plate; 
whether there was puranpol: in that plate 
and whether she ate that puranpoli. She 
should have baen told that under the sir- 
cumstances stated above presumptions arose 
that Jakhaiand Bulki must have died of eating 
the food in the plate brought by her for 
Jakhai, ‘and that the poison must have baen . 
put into the food by her, avd she should 
have been asked whether she had any 
explanation to offer in this connection or 
as to why Jakhai and Bulki died under 
these circumstanses while nothing happened 
to herself, 

It is contended by the learned Standing . 
Counsel for the Crown that when an secus. © 
ed person is asked the general question: 
"Have you anything more to say in this 
case’, as by the Sessions Judge in the 
present case, or “You have heard the pro- 
secution witnesses against you, what have 


: yon to say”, as by the Committing Magis- 


trate, thera is a sufficient compliance with . 
the provisions of section 342, Criminal 
Procedure Code, as it is open to the accused 
in answer to such questions to explain all 
matters which appear to be against him 
in the evidence, even though his attention 
has not been drawn to them by specific 
questions, It is possible that under certain 
circumstances—as in the case of an accused 
person of advanced education and information 
—~such a question may be deemed a sufficient 
compliance with the provisions .of section 342 
but in this case, as in most cases, the accus- 
ed is an ignoraut person who cannot .be 
expected to know or understand what par-- 
ticular parts of the evidence are, or are 
likely to be considered by the Court to 
be, against her: and it was necessary 
that her attention should have been directed 
to all the vital parts of the evidense 
against her, Even where an accused porson 


~ 
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"was due to the poison caused by dhatura seeda,” ` 
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is capable of understanding what circum- 


stances appear against him, -when several. 


details of. the evidence-form the subject 
of this examination he may be led to 
think that other details on which he has 
not been examined have not been considered 
to be of any importance by the Court, and 
he may think it unnecessary to offer any 
explanation in respect thereof. We consider 
that the provisions: of section .342 are 
mandatory and non compliance withe them 
vitiates the trial; “Ghulla v, Emperor (2) 


Emperor v. Savalya Aima Pastya (3). We 


set aside the conviction and sentence and 
direct a re-trial. / 

The Sub Assistant Surgeon should now 
‘be questioned in connection ‘with the 
arsenic found in the viscera of the two de- 
ceased women: ; ; 

In-concluding this judgment we express, 
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appears from the oase diary No, 2 for 
29th March 1918. The Investigating Officer 
writes therein at page 47: 

1 will not register the crime under 
section 302, Indian Penal Code, until 7 
get a reply from the Sub Assistant Saur- 
geon; andas the remand of Polise custody 
would not be obtained consequent on the 
arrest of Tani, but another of jail sustody 
would be granted, T, therefore, postponed 
her arrest on the ground that it may not 
impede all those nesessary particulars whioh 
are to come to light in future.” i 

It is again clear from this that the 
Inve-tigating Officer then considered that 
Tani should be arrested, but he refrained 
from doing what he knew he should have 
done because, if he did so, she would be 
removed from his oustody, If he had 
arrested the acaused and thought it neces- 


our’ strong disapproval of the course follow- —sary to have her in,his custody for a 


ed by the investigating Police Officer in 
sonnection with, the arrest of the accused 
in this case. He commenced the investi- 
gation at 3 Pr. m. on the” 28th March 
1918 and closed it for the day at 12 
midnight. 
with the examination of witnesses in connec- 
tion with the inquest on Jakhai’s body. 
At the. end of the resord of this day’s 
proceeding the Investigating Police Oficer 
writes : ioy 

“Suspicion which arises is that death 


- The examination of the witnesses, one ‘of 


whom was Musammat Tani; shows that he 


- This inquest and the . investigation were - 


N 
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suspected her of having administered the 
poison. He then commenced tiie inquest 
on Bulki and examined Tani a second time, 


closed at 3 arm. on the 29th March 1918 

with these remarks :— : 
“As the woman’s death has been, caused 

with dhatura seeds I sent the corpse te 


_ Morsi for post mortem examination.” 


It is clear that the .Investigating Officer 
had the fullest justification for arresting- 
Tani at 3 A.M. on the 29th March 1918. 
So far as hé was concerned there was 


no doubt left that Tani had committed the . 


offence. She was, however, not formally 
arrested till 6-30 p, m. on the 3lst March 
1918. Why she was not arrested earlier 


All this time was taken up 


‘to believe that Tani was free 


longer time than the 24 hours preseribed 
by section 61, it was open to him to get 
an order under, section 167 from the 
Magistrate for further detention in Police 
custody, but he would have bad to give reasons 
for asking for such an order, Apparently he 
considered that he had none. In these ciroum- 
stances we consider that his deliberate 


failure to make a for al arrest was no. 


thing but a cireumwention of the salutary 
provisions of the Criminal Procedure Coda 
with regard to the custody of accused persons 
by the Police. We purposely-use the expres- 
sion formal arrest” because it is difficult 
| from all 
restraint, or that she was not practically 
under arrest before 6-30 P. m. on, the 31st 
March 1918, when she, is recorded to have 
been arrested. On the 29th March 1918 
the investigating Police Officer left Dhaman: 
gaon at 9 a.M; and went to Rohankhed 
to investigate into another sase, and returned 
to Dhamangaon at 3 r. v. Had be left Tani 
free-during that time? In view of the 
evidence available to him -at 3 a. m. on the 
29th March 1918, he would have been very 
wrong if he had allowed her after that time 
to be free to goabout as she pleased. 
~ ` Conviction set aside. 
i Retrial ordered, 


(2) 44 Ind, Cas, 184; 1 P. R. 1918 Cr ; 19 Or. L, J. 280, , 


(3) 9 Bem, L. R. 356; 5 Cr. L, J. 332, 


- 
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PUNJAB CHIEF COURT. 
CRIMINAL AppeaL No. 225 or 1918, 


: * May 3); 1918. 

Present: —Mr. Justice Chovie and Mr. Justice 
Martineau, 
RAMZAN—Accuseo—APPELLANT 

| versus 


EMPEROR — Respoxpent. 

Penal Code (Act XLV of 1860), s,84—Unsoundness 
of mind, what amounts to—Offence committed under 
impulse. 

Under section 84, Indian" Penal Code, a person is 
- exempt from criminal liability only if by reason of - 
unsoundness of mind he is incapable of knowing the 
nature of the act done by him or that he is doing 
what is eibher wrong or contrary tolaw. It must, 
_ in other words, be shown that the cognitive facal ties 
~ of the acoused had been -impaired by the unsound. 
ness of his mind. - 


Appeal from the order of the Sessions Judge, . 


Dera Ghazi Khan, dated the 17th Desem- 
- ber 1917. 


JUDGMENT.—Ramzan has been unt: 
ed of the murder of his wife, Musammat 
Zohran, and sentenced to transportation for 
life. He appeals. It is admitted that 
Ramzan killed his wife, inflicting six wounds 
with an axe. It appears thata neighbour 
named Gulu heard’ cries coming from Ram- 
zan’s house and on looking through a 
window saw Ramzan striking his wife with 
an axe. Information was sent to the Zadar, 
who came to the spot and had the injured 
` woman and the appellant sent to Kot 
Mithan, where Musammat Zahran died the 
next day from the injuries she had received. 
Before her death her statement was recorded, 
in which she said that she had been massaging 
her ‘husband’s head, that she then spread 
-his bedding forhim, that she put a cooking 
pot on the fire and that she was talking 
to her husband when he suddenly attacked 
cher. with an axe which was lying by him. 
She- said that he had done this ina fit of 
insanity. The evidence of the Assistant 
Surgeon -shows that the appellant exhibited 
no signs of insanity during the time in 
which he was kept under observation in 
the jail. There is, however, proof that 
he had been suffering from ‘mblansholia 
for "four or five years, that he- had been 
‘under the treatment of/a Hakim named 
Muhammad Alam and.got well, that he 
-had a fresh attack two or three . months 
before the oseurrente and again went to 
Muhammad Alam for treatment and that 
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he returned homə about three days before 
the occurrence. Ramzan appears to have 
been on good terms with his wife and appears 
to have killed her under a sudden homicidal 
impulse without any bane motive. 

Dealing with the question of law ‘the 
learned ‘Sessions Judge has held that the 
of such an. impulse will not 
suffice to absolve the appellant from ori- 
minal liability, and that section 84, Indian 
Penal Code, will not apply to the case, 
unless it is shown that the appellant's 
cognitive faculties had been impaired by 
the unsoundness of ‘his mind. This -is 
a correst view of law and is supported by 
Queen Empress v, Kader Nasyer Shak (1), 
to which the lower Court has referred. - 
Under section 84, Indian Penal Code, a 
person is exempt from. criminal liability 


_ only if by reason of unsoundness: of mind 


~ 


done. 


he is. incapable of knowing. the nature 
of the act done by him or that he’ is 
doing what is either wrong or contrary 
to law. In the present case, as the learned 
Sessions Judge-has pointed out, there is no 
evidence to show that Ramzan was subject to 
any delusions, or that when he attacked his 
wife he was ignorantof the nature of his 
act or“ did not know that he was doing 
what was wrong. On the contrary, it 
appears that after the commission- of the 
crime he asked pardon for what he had 
The case is, therefore, not covered 
by seation 84, Indian Penal Code, and we hold 


that Ramzan has been rightly convicted of 


murder and we dismiss the appeal. But 
having regard fo the fact thet he was 
suffering from mental derangément, we 


direct that the record be forwarded -to 
His‘ Honour the Lieutenant. Governor with 
our recommendation that the sase be dealt 
with by the Lo@al Government under 
section 401, Criminal Prosedure Code, in | 
such manner as if tinnks fit. 


Appeal dpa 
(1) 23 0. 604; 12 Ind. Deo. (N. s ) 401. 
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-Pleader) for Mr. R. Malcomson’ (Assistant 


“and a fine of Rs.-5. 
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ALLAHABAD HIGH COURT.’ 

-URIMINAL Revision No. 604 or i918. 
September 7, 1918. 

' Present:—Mr. Justice Tudball. 

GAJ ADHAR— Appricanr 

versus 

EMPEROR—Ruesponpent, . | 

Criminal Procedure Code (Act V of 1898), s. 195— 
Sanction. for prosecution—Petty theft committed thirty- 
“eight years previously, denial of -Sanctio Oh whether 
should be granted. KGR 

Sanction was granted for the prosecution of the 
accused for perjury in respect of a statement 
made by him in which he had denied the fact of 
- his having been convicted of petty theft thirty- 
eight years previously at the age ef fourteen: 

Held, that the fact which the accused had denied 
, was not relevant to the trial before the Magistrate, 
" dnd that, therefore, this was not a fit case in which 
sanction should have been granted, 

Criminal revision from an order of the: 
_ District Magistrate, of Fatehpur. 

Mr, E. A. Howard, for the Applicant. ; 

Mr. Lalit. Mohan Banerji (Government 


m t 
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Governrhent Advocate), for the Crown. 

JODGMENT,—The facts of this case 
are-as follows:—Some thirty-eight years’ 
ago the applicant Gajadhar was convicted 
on a charge of theft nnder section 380 of 


-the Indian Penal Code and was sentenced 


rigorous imprisonment 
In the current year 


to three months’ 


‘+ he made a complaint against the opposite 


pad 


; ` prisonment.. 


“been destroyed and there: 


party Hariboa Chamar. In cross-examina- 
tion he was asked “‘whetber he had been 
convicted in Khaki Baba's theft case and 
sentenced to three months’ rigorous im» 
His reply was no,” . Haribua 
Chamar applied to the Magistrate for 
saustion to prosecute Gajadhar for perjury, 


: in that he had falsely stated thathe had 


not been sentenced tn. three months’ 
rigorous imprisonment in Khaki Baba’s 
theft case. That sanction has been granted 


and it- was upheld on appeal by the Dis- 
triot Magistrate. ‘Gajadhbar has come to 
” this -Court on revision. It has been shown 
by the production of” a public register 
that - Gajadhar was convicted - 


months’ rigorous im- 
The ‘record has 
is apparently 
nothing . to show who was the-complainant 
in that oase, and as the. matter stands the 
register apparently” does not prove that 
Gajadhar was sentenced to‘ three months” 


. 


prisonment and a fine. 
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in a- 
. theft case ‘some thirty-eight yeara ago and 
‘sentenced to three 
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:Tigorous imprisonment in Khaki Baba’s 
theft case. Even supposing, however, that 
be did falsely deny this conviction, it is 
obvious that the Magistrate trying the 
ease ought, in simple justice, to have refused 
to allow such a question to be put to the 
witness. The fact that at the age of 


- fourteen the man was convicted of petty 


theft (while nothing has been shown 
‘against him in respest to the intervening 
years) was quite irrelevant to the trial 
before the Magistrate. Such a conviction 
not. be «considered by any Court 
even if Gajadhar had “been upon his trial 
for a subsequent offence. Nor is it fair 
or just to throw into a man’s teeth a 
petty theft committed by him when, he 
was hut a boy. It is diffioult to under- 
stand how any Magistrate could grant 
sanction to a private person to prosecute 
another in circumstances like this, and it is 
impossible for me to understand the frame 
of mind of the District Magistrate . when 
he upheld such an order on appeal. lt 
would be obviously persecution, not prosecu- 
fion, to allow any such trial to goon. I 
allow theappiication. I set aside the order 
of the Court below. 
Application alluwed. 





- PUNJAB CHIEF COURT. 

" Criminath Appear No. 464 or 1918, ' 
November 4, “1915, 
Present:——Mr Justice Scott-Smith and Mr. 

. Justice Martineau. 
. EMPEROR— APPELLANT 
; LETSUS 3 
, Musammat RU RI— Responpenr. 

Penal Code (Act XLV of 1869), s. 494—Bigamy —- 
"Christian wifes conversion to Islam, whether dissolves 
marriage — Law applicable—Sudsequent marriage, 
whether bigamous—COriminal Procedure Code (Act V of 
1898), ss 198, 204, 215—Complaint at suggestion of 
Police—-Isnue of process to accused, whether necessary 
—Commitment to Sesstons, whether can -be quashed by 
Sessions Court . 

A Christian marriage is not dissolved by the 
apostacy of one of the parties. [p. 496, col, 2.] 


> 


married a Muhammadan: 
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Where, therefore, the accused,-a Christian wife, 
renounced Christianity and embraced Islam and then 

Held, that according to the Christian marriage law, 
which was the law applicable to the case, the first 
marriage was not dissolved and, therefore, the subse- 
quent marriage was bigamous. | p. 496, col. 1,] 

Emperor v. Antony, 8 Ind. Cas. 572; 383M. 371; 11 
Cr. L, J. 682 and Madras High Court Proceedings, Sih 
November 1666; 3 M. H. CO. B. App. i 1 Weir 661; 
distinguished. 

Ram Kumari, In the matter of, 18 0. 264; 9 Ind. Dec. 
(x. 5) 176 and Jamna Devi v. Mul Raj, 49 P. R. 1907; 


- 83 P. L. R. 108; 110 P. W.R. 1907, followed. 


Tho fact that the complaint in respect of au 
offence under section 494, Indian Penal Code, is written 
at the suggestion of the Police docs not contravene 


- the provisions of section 128 of the Criminal Procedure 


Code. [p. 496, col. 1.] 
ees on a case being called the accused present 


themselves before the Magistrate, there is no 
necessity of issuing process to them under section 
204 of the Criminal Procedure Code and the mere 
omission to issue process in such a case does nob 
render the commitment of the accused to the 
Court of Session illegal. [p. 496, col. 1.] 


A commitment once made can only be quashed by 


the Hieh Court under section 215 of the Criminal 
Procedure Code. [p. 496, col. 1.] l 

Appeal from the order of the Sessions 
Judge, Lyallpur, dated the 10th May 1918, 
acquitting the respondent. 

FACTS appear from the judgment. 

Diwan Ram Lal (for the- Government 
Advocate), for the Crown.—The learned 
Sessions Judge was wrong in saying that 
the proceedings were vitiated by irregu- 
larities committed by the Magistrate In 
fact, there ‘were no irregularities.. The 
somplaint was written by Labhu, the hus- 
band of the girl, and addressed to the Dis- 
triot Magistrate. ‘Tho fact that the Super- 
intendent of Police made an endorsement 
on if made no difference. All that section 
198 of the Criminal Procedure Code wanted, 
was that the person affected should be 
a willing party. Once the. Court became 
seized of the case, having been satisfied 
that the complainant was williag tə pro- 
ceed, Ke was out of it altogether @nd the 
case could proceed without him. 

Ag for the fact that the Magistrate did 
not take the statemons of the complainant 
and did not issas process fo the accused, 
there was no nesessity for doing so as the 
accused was already bafore the.Court, If 
any irregularities wara committed af all, 
they were not material ani wera curable 
by sestion 537 read with sestion 215 of the 
Criminal Procedure Coda; 


Tho real point at issue was whotherjthe < 


- 


INDIAN OASES. . 


, 6398, 


i1918 


marriage of a Christian wife was dissolved 
by her embracing Islam, 
Christians and were governed by Christian 
Law, ascording to which a marriage was in- 
dissoluble except by death or divorce. The 
Christian wife could not be ‘absolved of 
all liabilities towards her Christian husband 
by the mere fact of renouncing Christian- 
ity. Ram Kumari, In the matter of (1) held 
that a Hindu wife who embracéd Islam 
and then“married a Muhammadan was guilty 
of an offence under section 494, Indian 


“Penal Code, because according to Hindu 


Law apostacy did not dissolye marriage. In 
Emperor v. Lazar (2) an Indian Christian who 
had a Christian wife living and who married 
a Hindu woman according to Hindu rites- 


was held to have committed bigamy. ‘Again ` 
’ Jamna Deci v. Mul Raj (3) laid down. the 


principle that the rights of a Hindu hus- 
band “were not affected in any way by the 
sonversion to Islam of his wife and she 
sould not, therefore, refuse to live with him. 
On the analogy of all these rulings, Mu- 
sammat Ruri’s first marriage was not dis. 
solved’ by her conversion and, therefore, 
she was guilty of bigamy in marrying 
Fazal Din. - À 


_ Dr. Shuja-ud-dit (for Mr. Abdul Rashid), 
for the Respondent.—-The procedure adopt- 
ed by the Magistrate was illegal, because 
the offence is non-cognizable and not 
within the jurisdiction of any Court ex- 
sept upon somplaint by the person aggriey- 
ed by” such offence; section 198, Crimi- 


nal Procedure Code. The person aggrieved in ' 
respect cf bigamy is the husband of the” 


woman and no other, Deputy Legal- Re- 
membrancer y. Sarna Kahmi (4). In this 
“ease the husband did not lodge any formal 
complaint. The 
suggestion of the Superintendent of Palice 
was not a complaint” within the mean- 
ing of the Code. The acsitsed was sent to 
the Magistrate in Polisə sastody and the 
whole prosedare was that- of a challan 


= 
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(1) 18 C. 264.9 Ind. Dee. (x. 8.) 176. 
` (2) 30 M. 550; 2-M. L. T, 345; 17M. L.J. 476; 6 


Cr.-L. J. 338. , 
(3) 49 P. R. 1897; 83 P. h. R. 1993110 P.W. R 


N 


1907. . 
(4) 26 C. 336; 13 Ind. Dec. (x. s.) 818. 


The parties were | 


The Polisa had no jurisdistion to 


f: 


petition written at the - 


toe 


# 


` 


- take cognizance of the matter: 


l 3rd Edition, Volume II, page 427, 


point at issue, 
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they ought 
to have directed the complainant to seek his 
remedy in a Court of law. ~ 


Again, the provisions of sections 200 and 
204 of the Criminal Procedure Code were 
not complied with by the Magistrate. - 16 
was his duty tu. examine the complainant 
on oath and then to issue process to the 
accused. The provisions of the sections 


.wera obligatory in their nature and the 


learned Counsel for the Crown was wrong 
in saying that the word ‘shall’ in these 
sections did not carry the idea of mandate. 
The non-observance by, the Magistrate of 
these sections was nota mere irregularity 


curable by section 537 of the Code, but ” 
an illegality going to the very root of the. 


matter and vitiated the whole trial. 


On the merits, too, the case for the ascased 
was a strong one. In order to secure ag 
conviction the” prosecution’ must prove,that 
the second marriage was void by reason 
of the subsistence of the first according 
to the law applicable to the acsused. That 
was the important point. The law appli- 
cable is the personal law of the accused. 
The accused is a Muhammadan, therefore 


the law applicable is the Muhammadan Law, 


according to which a Christian’s conversion to 
Islam has the effect of dissolving the Christian 

marriage. Ameer Ali’s Muhammadan Law, 
All 
that a convert is required to do is to give 
her husband, through the Qazi, the option 
of embrading Islam—if he agrees, well 
and good, otherwise the earlier marriage is 
dissolved. Jn this case the civil law of- 
“the land did not allow the accused to 
seek the help of a Court 
previous husband to adopt her new faith 
and the other side could at best urge that 
she ought to have waited for the periód of 
“ddat, The marriaga contrasted daring 
iddat 1 may at the most ba irregular bat was 
not illegal and the fact remained that con- 


“version .to Islam had dissolved the first 


marriage. The rulings sited by the other 
side were distinguishable, as they were all 
cases cf conversion from Hinduism accord- 
ing to which a marriage was absolately 
~ jndissoluble—not even by death or divorce. 
The passage relied upon in Emperor v. Lazar 
(2) was obiter dictum and did not affect the 
On the other hand the oase 
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of Emperor y, Anicny (5) was on all fours 
with the present case and following Madras 
High Court Proceedings, 8th November 1866 
(6), it held that conversion dissolved marriage. 
The ‘learned Sessions Judge was right in 
holding that the acsused had committed 
no offence 


Diwan Ram Lal replied. 


JUDGMENT.—This is an appeal’ by 
the Local Government from an order of 
the Sessions Judge of Lyallpur asquitting 
Musammat Ruri of an offences under section 
494, Indian Penal Code. 

The fasts are not in dispute, Musammat 
Ruri was the wife of the complainant 
Gabhu. They were Christian and were 
married according to the Christian rites. 
Some months ago Musammat Ruri left 
hər aunt's house where she had been 
staying, bsecame a Muhammadan, and 
married Fazl Din. She was found by 
Labhu at Hari Dib’s. house and taken 
to the ¢thana at Gojra, where Fazl Din 
followed them, Tha Polise seat the parties 
to the tkana at Toba Tek -Singh, and 
from there to the Superintendent of Polise 
at Lyallpur. Labhu had a complaint 
written at the suggestion of the Superin- 
tendent, who forwarded if with a slip to 
the District Magistrate, and the latter 
sent the oase to Mr, Phillips, Honorary 
Magistrate, who after holding an inquiry 
sommitted Musammat Ruri and Fazl Din 
to the Sessions Court for trial. The 
Jearned Sessions Judge acquittdd both the 
accused. The grounds on which he has 
acquitted Musammit Ruri, with whose case 
alone we are concerned, are: - 


(1) that the provisions of sestion 198, 
Criminal Prosedore Code, were not complied 
with,. the machinory of law having been 
səb in motion, not by Laibhu, bul by the 
Polise, who traatel the case as though it 
were a Gognizable one, the accused persons 
having-bsen practically under custody from 
the time when they were taken to Toba 
Tek Singh, 


(2) that the Magistrate did not follow 


the prossdure laid down in sections 200 


and 204 of the Code, and 


Ae 572; 33 M. 871; 11 Cr. L. J, 682. 
H. C. R. App. 7; 1 Weir 661. 


s. 


ac > - = 
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rat 
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° of Labhu. 


- baye vitiated the trial 


` aacording to 
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“(3) that according to tha Mahammadan 
Law Musammat Raris marriage to Labhu 
was dissolved by her sonversion to Islam,. 


and she was, therefore, not guilty of bigamy ; 
in marrying Fazl Din. 


With regard to the frat point, we think 
it is clear that the Magistrate took 
cognizance of the ease on the complaint 
The fast that it was at ‘the 
suggestion of the Polices tbat Labhu had 
tbe complaint written is immaterial. We 
hold that there has«been no contravention 


of the provisions of section 148 of the 
Criminal Procedure Code. 
As to the second point, the learned 


Sessiona Judge is -mistaken in thinking 
that the Committing Magistrate started the 
inguiry without examining the complainant. 
The record shows on the contrary that 
the first thing the Magistrate did when 
the case came before him was to take 
the statement of the complainant. As to 
the issuing of process to the, accused 
under section 204, this was unnecessary 
as the acoused were already present when 
the case came before the Magistrate The 
procedure followed by the Magistrate was 


‘perfectly regular, and we may note that 


even if there had been such an irregularity ag 
the learned Sessions Judge thinks there was 
in the magisterial inquiry, this would not 
in the Sessions 
Court. The commitment to that Court 
held good and under section 215 of the 
Code could not have been quashed except 
by this'Court. ; 

As regards the third point the lower 
Court has erred in applying the Muham- 
madan Law to the ease. As Labhu and his 
wife were Christians and were married 
Christian rites, the law 
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Those rulings are’ not in point in the 
present case, whish is ons ofa Christian 


woman (not alleged to be a convert) 
besoming a Muhammadan. The law not 
allowing a plurality of husbands, the ra. 


spondent’s second marriage, having baen 
contrasted while her“ firat marriage gub- 
sisted, was invalid, a: 


In Ram Kumari, In the matter of (1) and 
Jamna Devt v, Mul Raj (3) it has been 
held that a marriaga between Hindus AS 
not dissolved by one of the parties therato 
matrimonial bond 
being regarded by the Hinda Law as 
indissoluble. Those authorities are appli. . 
sable here, the principle being the same 
where the parties to the firat marriage 
were Christians, Neither in the case of Chris. 
tians nor in the gase of Hindus is the marriage 
dissolved by the apostacy of one of the 
parties, Musammaé Ruri cannot by renouns- 
ing, the Christian religion cast off ‘the 
obligations which she contracted at the 
timp of her marriage to Labhu. = 


“Wae hold, therefore, that Muamma Ruri’s 
marriage to Labhu was not dissolved by 
her becoming a Muhammadan, and that 
by marrying Fazl Din she committed an 


` offence under sestion 494, Indian Penal 


# 


applicable is obviously the Christian marri- 


age law, ander which «a marriage is 
‘indissoluble except by death or divorce, 
Counsel for the respondent relies on Em- 


“eror v. Antony (5) and Madras High Oourt Pro- 


ceedings, 8th November 186616), but those were 
cases of a Hindu convert to Christianity mar- 
rying a Christian woman and then relapsing 
into Hinduism and marrying a Hindu 
woman, and the ratio decidendt was tbat 
á convert from Hinduism re-acquires his 
right to be a polygamist on ceasing to be 
a Christian and besoming a Hindu again. 


v ` 


Codo, 


We accept the appeal and. convict 
Musammat Ruri of an offence under that 
section, and sentence her to ree montan 


simple imprisonment, 


Appeal accepted. 


so 7è 
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CALCUTTA HIGH COURT. 
~ Oriminan Revision No. 532 or 1918. 


~ August 6, 1918. 


Present :—Mr. Justice Teunon and 
Mr. Justice Cuming. 
UPENDRA NATH BHATTACHARJHE— 
Ist PARTY— PETITIONER 
| VETSUS i 


PRASANNA KUMAR GHOSH AND OTHERS 
i IND Party-~—-Opposite PARTIES. 


Criminal Procedure Gode (Act V of 1898), ss, 145, 
146 —>Possession of fishery extending over several miles, 
dispute as to—Magistrate unable to satisfy himself 
as to possession of whole fishery —Procedure—Local 
investigation, whether necessary tm every case, r 

In a proceeding under section 145, Criminal Pro” 
cedure Code, regarding the possession of a fishery 
extending over several miles in length, if on the 
evidence the Magistrate is unable to satisfy him- 
self as to the possession of the whole lengih in 
question, he should ascertain, so faras he can, the 
possession of some portion or portions thereof. As 
to the portion of which he is able to say “so and so 
is in possession” he-should proceed under section: 145, 
Oriminal Procedure Code, and only -as to the 
remainder should he proceed under section 46, 
Criminal Procedure Code. [p. 498, col. 2; p 499, col. 1.] 

There is no hard and fast rule of law that in 
every case under section 45, (riminal Procedure 
Code, a local investigation must be held, whether 
the parties desire it or not [p. 499, col. 1.) 

A Magistrate who attaches the property in dispute 


. under section 148, Criminal Procedure Code, without 


holding a local investigation, cannot be said to 
have m his jurisdiction erroneously. [p. 499, 
col. 1. : 

Ina proceeding under section 145, Criminal Pro. 
cedure Oode, the Magistrate attached the property 
in dispute under. section 146, Criminal Procedure 


‘Code, on a finding arrived ab by him which was 


expressed in thesa terms; “It is very difficult to come 
toa decision about the possession of the whole 
jaltar in dispute from the evidence adduced”: 

Held, that although “difficulty” was not synony- 
mous with “impossibility” as contemplated by the 
second part of section (45 (lt), Criminal Proceduro 
Code, yet the judgment of the Magistrate might 
be read as maaning that on the evidence adduced, 


| he was unable to. satisfy himself asto which of the 


contending parties wasin possession of the property 
in question. [p. 493, col. 2.] 


. FAOTS appear from the judgment. 
Mr. Gibbons, Advocate-Goenaral (with him 


Babus Manmatha Nath Mukherjee and Uruk- 


yamdas Ohakrubarty), for the Petitioner. —" 
The question is whether the Court below 
has failed to exercise a jurisdiction vested 
in him by law in holding “that, on the 
evidence adduced by theparties, it is dif- 


cult for him to come to a finding as to 


which party was in actual possession of 
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Q 


the disputed přoperty within the two months 
next before the institution of the proceed- 
ing under section 145, Criminal Procedure 
Code. The section provides that the Magis- 
trate can attach the disputed property under 
section 146, Crimmal Procedure Code, only 
when he is unable to satisfy himself as to 
the possession of either party. As the learned 
Magistrate has not come to any finding 
according to the provisions of section 146 
(1), Criminal Procedure Code, he is not 
competent to attach the property. Refers to 
Somnath Madhavji, In re(1) and Sanganbasawa, 
In re (2). The learned Magistrate says: ` It is 
diffisult for him to ceme to a decision as to the - 
actual possession of either party.” When 
he finds that difficulty in his way, he should 
haye ordered a local enquiry before 
proceeding to attach the property under 
sestion 146. Refers to Sheikh Mansar Alt 
y. Mattullah (3) and Sheobalak Rat v. Bhagwat 
Panday (4). In a case like this where the 
Magistrate cannot come to a definite con- 
olusion because it is difficult for him to do 
so, it is the duty of the Magistrate to 
surmount the difficulty by ordering a local 
investigation in the manner laid down in 
section “148, Criminal Procedure Code. If 
that course were taken, the report of the 
investigating officer, which would have been 
a very important piece of evidence in the 
case, would have enabled the learned Magis- 
trate to some to a definite finding on the 
question of possession. The Magistrate has 
also found that on the evidence he could 
not come to a decision as to the posses- 
sion of the whole of the jalkar which extends 
over six milesin length. If that were so, 
he should have at least made some attempt 
to ascertain which party was in possession 
of what portion of the jalkar, 


Baba Dasarathi Sanyal (with him Babu 
Débendra Narayan Bhattacharjee), for the 
Opposite Parties. -The order of attachment 
made by the learned Magistrate under 
section 146 (1) of the Code of Criminal 
Procedure is perfectly right and proper and 
it cannot be said that he has in any way 
erred in the exercise of his jurisdiction. 


1) 6Bom. L. R. 723; 1 Or. L. J. 832, 
C 7 Bom. L. R. 18; 2 Or. L. J. 28. 
_ 1 12 C. W. N. 898; 8 Or. L. J. 202. 
(4) 15 Ind. Cas, 486; 40 O, 105; 16 0. W. N. 1052; 
13 Or. L, J. 486. 
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“The decision of the learned Magistrate oan- 
, Dot be said to have been vitiated by the 


mere fast that in ordering attachment the 
Magistrate has not quoted the wording of 
section ‘146 (1) of the Oriminal Prosedure 
Code. The order means in substance that 
having regard fo the conflicting nature of 
oral and documentary evidence produced 
in the case he was unable to satisfy himself 
as to the possession of either party. The 
Magistrate having ordered the attachment of 
the property for the réason that he finds 
great difficulty in finding the ə possession 
of the galkar, he cannot be said to have 
failed to exercise a jurisdiction vested in him 
by law. .As regards the cases reported as 
Somnath Madhavji, In re(1) and Sanganbasawa, 
In re (2) referred toin support of the case for 
the petitioner, my submission is that those 
cases have no bearing at allupon this case 
because there the Magistrate without desid- 
ing the case upon possession .desided the 
case upon the rights of the parties and so 
the High Court held that the Magistrate 
had no jurisdiction todo so. As regards 
the cases reported as Shetkh Mansar Ali y. 
Matiullah (3) and Sheobalak Ran y3Bhagwat 
Panday (4), I submit that the facts of those 
cases do not apply to this case and those cases, 
therefore, are noauthorities for the proposition 
that upon the fasts and under the circums- 
tances of this case the Magistrate should have 
ordered a local investigation. In those cases 
regular procedure was not followed by the 
Magistrate and the parties were not allowed 
an opportunity to produce evidense, and so 
it was held that the Magistrate ought to 
have granted time to allow regular proceed- 
ings to be followed or he might have 
informed himself of the fasts of the case 
either by local investigation under section 
148, Criminal Procedure Code, or in other 
ways. But in this case the parties did 
produce evidence andon that evidense the 
Magistrate could not decide the case and, 
therefore, he was fully competent fo attach 
the property. . 

Mr. Gibbons, in ı reply.—The judgment 
of the learned Magistrate is one from 
whish it is very difficult fo say what 
he really means. The Magistrate cannot 
say that there i ig an insurmountable difficulty 
in his way in coming to a definite conciusion 
unless he resorts to all available means for 
getting rid of the difficulty, 


JODGMENT.—This Rule arises ont of 
prosesdings taken under Chapter XII of 
tha Code of Criminal Procedure. In the 
order initiating the proceeding the subjest- 
matter of the dispute is described as a 
fishery in the river Amra extending from 
a point named Bara Peer Dara on the 
north and a village Anantapur on the 
south, After a hearing extending over some 
14 days ‘the conclusion arrived at by the 
Magistrate i is expressed in these terms: — It 
13 very difficult to come to a decision about 
the possession of the whole jalkar in dis- 
dute from the evidence adduced.” This 
findingis attacked inthe first place on, the 
ground that “diffisult ” is not synonymous 
with *" impossibility ” and that the finding 
therafore does not satisfy the provisions 
of the second branch of section 145 (1), 
Criminal Prosedure Code. No doubt it is 
the oasa that difficulty is not nesessarily 
synonymjus with impossibility,” but we 
think that in the present case we may read 
the Magistrate’s judgnient as meaning that 
on the evidensa adduced ke was unable to 
satisfy himself as to whioh of the oon- 
tending parias was in pos3ession of the 
property in question. But a further diffi- 
culty arises, inasmuch as he says that he 
is unable to come to a’ desision about 
the possession of the “whole of the 
jalkar which extends over a stretch of 
river some six milesin length. His diffi. 
culty in this connection appears to have 
arisen in parb from the fast that both 
parties sought to extend their boundaries, 
The firat party. wished to extend their pøs- 
session to some print on the south spoken 
of as Kabra Daha and two points on the 
north named Malpuria and Gena Dahas. 
The second party similarly desired to ex- 


tend their possession from , Anantapur on . 


the south fo a point called Ltagahati which 
appears to be towards the north of Bura 
Peer Dara, But if on the evidence the 
Magistrate was unable to satisfy himself 
as to the possession of the whole of the six 
miles in question, that did not relieve him ` 
from the duty of proceeding further and - 
ascertaining, in so far as he could, the pos- 
session of soma portion or portions thereof, 
As to the portion of which he was able to 
say “so and sois in possession”, he should 
have proceeded under section ah Criminal 
Procedure Cede, and only as ‘to the re, 
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mainder should he hava proseeded -under 
section 146, Criminal Procedure Code. 

We may note further that it has been 
suggested that the Magistrate should have 
proceeded under the provisions of section 148, 
Criminal Procedu e Code, to have a losal 
_ Investigation, and in support of that con- 
tention reference has been made to the sase 
‘reported as Sheikh Mansar Ali v, Matiullah 
(3), But we do not read that decision as 
laying down a hard and fast rule of law that 
in every case a local investigation must 
bə held, whether the parties desire that 
such local inquiry should be held or not, 
In the present case notwithstanding the 
fact that the hearing extended over 14 days 
neither party, it appears, prayed to the 
Magistrate that a local enquiry should bs 
had. We cannot, therefore, say that in 
__this case the Magistrate has erroneously 
exercised his discretion in not holding 
_ Such a: local investigation. But when the 
cass goes back and. further proceedings, 
if any, are taken, and if a‘ local investi- 
gation will for instause assist in the det 
termination of the points Bara Peer Dara, 
Mulpuria, Gena Daha, Kabra Daba and 
Itagahati, obviously it will be desirable that 
such investigation should be had. 

. For the reasons we have given we make 
this Rule absolute and set aside the order 
complained ° of. If a dispute likely to 
oscasion a breach of the peace still exists 
it will be open to the District Magistrate 
to take such further proceedings as he 
may consider necessary. P 
Rule made absolute, 


# 





ALLAHABAD HIGH COURT. 
CrimmaL Revision No. 557 or 1918, 
September 23, 1918. 
F'resent:—Mr, Justice Tadball. 

RAM PRASAD—Appuicant |, 
versus. 
HMPHROR— Oppostre PARTY. 
Criminal Procedure Code (Act F of 1898), ss. 195, 
439, 476-—-Civil Procedure Code (Act V of 1993), s 
115—Sanction for prosecution granted by Oivil Court 
—-R2vision —High Dout, power of interference of. 
The High Court has no power under section 433 
of the Criminal Procedure Gods to səb aside an 
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order made by a Court of Small Causes directing 
the prosecution of a decree-holder for perjury in 
respect ofa statement made by him before that 
Court, nor can such an order be interfered with 
Eade seen 115 of the Civil Procedure Code, [ p. 500, 
col, 1 


Criminal revision from an order of the 
Cantonment Magistrate, Meerut. 

Mr. Satya Ohandra Mukerji, for the Ap- 
plicant, 


Mr. Lalit Mohan Banerji (Govern ment 
Pleader), for Mr. R, Malcomson (Assistant 
Government Advocate), for the Crown. 

JUDGMENT,—The facts out of which this 
revision onthe criminal side has arisen are 
as follows :—Pending inthe Court of the 
Cantonment Magistrate of Meerut in his 
capacity as a Small Cause Court was an 
execution case. The dearee-holder was direct- 
ed to deposit the diet money of his judg- 
ment-debtor who was abont to be arrested. 
Ha was ordered todo so within three days 
and the order was passed on the 9th of 
July 1918. The 10th, llth and 12th of 
Jaly wara holidays, so that the only two 
days on which he sould possibly daposit 
the money were the 9tk and the 13th of 
the month. On the 15th of the month he 
made ~a complaint to the Cantonment 
Magistrate that although he had tendered 
the money tothe Civil Ahlmad Mul Chand, 
the latter had refused to take it and had 
made it impossible for him, the decree- 
holder, to somply with the order. On the 
lth of July the Cantonment Magistrate 
made the following reportto the Collector 
for orders: “The Civil Ablmad Mul Chand 
admits that the deoree-holder tendered the 
fees but that he, Mul Chand, did not accept 
them at the instigation of the Chaprasi 
Sharfu who, it appears, is related to the 
defendant.” Assuming that this report is 
correct, and there is absolutely no reason 
to doubt it, on the 15th of July the Civil 
Ahlmad Mul Chand did admit to the Canton- 
ment Magistrate that the money had been 
offered to him and that he had refused to 
take it. I gather that it was the Canton- 
ment Magistrate's object, in making this re- 
port to get the Ablmad punished. On the 
30th of July the Collector wrote an order 
which goes to show that Mul Chand at his 
departmental enquiry had not admitted that 
the maney had been tendered to him. Though 
this is not really stated in the lorder, it is 
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a natural inference from the language of 
that order, for the Collector came to the 
conclusion that tke sharge made against 
Mul Chand was untrue and he sent the 
papers back to the Cantonment Magistrate 
with the following remarks: “If you agree 
with me, I think that you shonld recom- 
mend the prosecution of the decree-holder 
under section 182 of the Indian Penal Code 
.a8 reckless complaints of this kind are far 
too common, and I think.that it is onr duty to 
protect our seuhordinate officials from them.” 
On receipt of this the Cantonment Magis- 
trate passed his order of the 3lst of July 
«1918, which the applicant Ram Prasad now 
seeks to have revised in this Court. In 
that order the Cantonment Magistrate re- 
~ marked as follows:— “In consequence I report- 
ed Mul Chand to the Collector, who has 
enquired into the case and finds that. the 
complaint is a false one. I concur in the 


Collector’s finding and I, therefore, sanction. 


the prosecution of Ram Prasad under section 
182 of the Indian Penal Code under the 
provisions of section 195 of the Code of 
‘Criminal Procedure.” These are the facts 
as they stand before me, I have not the 
slightest hesitation in saying that if sitting 
as a Criminal Oourt I had power to revise 
this order, I should at once set it aside in 
view of the Cantonment Magistrate’s order 
of the lth of July 1918, mentioned above, 
but it seems to me. that I have no authority 
or jurisdiction whatsoever sitting on the 
criminal sida to interfere with this order. 
it amounts to a complaint made by a Civil 
Court against a certain person for having 
given to that Court false information in re- 
gard to a certain mihtler, The order cannot 
be brought to this Court on the criminal 
side, At the utmost it could he brought 
up before this Court on the sivil side and 
cven in that aspect also it would be impos-. 
sible to interfere under section 115 of the 
Code of Civil Procedure. The order I am 
afraid will stand, not because I would not set 
it aside, but because I am unable to do 
eo. The application is rejected. 


Application dismissed. 
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CALCUTTA HIGH COURT. 
CriminaL Rererence No, 1 or 19198. 
February 13, 1918. 
Present:—Justice Sir Charles Chitty, Kt., and 

Mr. Justice Smither. : 
EMPEROR—Prosecuror 
versus 
ASGAR MANDAL AND OTHERS-—ÅCCUSED, © 
Criminal Procedure Code (Act Y of 1898), s, 307— 
Sessions trial-_Judge disagreeing with verdict of Jury 
— Reference to High Court—Verdict ` supported by 


evidence, effect of. 
Where in a trial before the Court. of Session 


the Judge, disagreeing with the verdict of “not 
guilty” returned by the Jury, referred the case to 
the High Court under seqtion 307 , Criminal Procedure 


1 . l 
Ea that as there was evidence on the record 
which would support the conclusion arrived at by 
the Jury, though there was evidence also the other 
way, the verdict of the Jury could not be said to 
be perverse or erroneous; that on the contrary it 
may have been correct, so that the accused must 
be acquitted. [p7601, col. J; p. 502, col. 1.) 
Reference made by the Sessions Judge, 
Rajshahye, dated the 2nd January 1918. 
Babus Dasarathi Sanyal and Debendra 
Narain Bhattacharjee, for the Accused. 
Mr. Orr, for the Crown. 
JUDGMENT.—In this case, five accused 
persons Asgar Mandal, Nasir Pramanik, Mahir 
Pramanik, Masir and Rahim Baksh were put 
ontheir trial befcre the Sessions Judge of 
Rajshahye and a Jury on charges under 
sections 147, 148, 326, 807,'326/109 and 
326/149, Indian Penal Code. The Jury 
returned a unanimous verdict of “not guilty” 
on all the charges. As the charges under 
sections 147, 148 and 149, Indian Penal 
Code, turned upon the question of possession: 
of the land where -the occurrence took 
place and the evidence on that point was 
corflisting, the learned Judge accepted tbe 
verdist with regard to those oharges and 
acquitted all the aceused of offences under 
sections 147, 148 and 149. This had the 
effect of acquitting Masir and Rahim 
Baksh altogether. The learned Judge 
was of opinion that the verdict on the charges 
under sections 326,7807. and 326/109 was 
He has accordingly referred 


erroneons. 
the case of the three accused Asgar 
Mandal, Nasir Pramanik and Mahir 


Pramanik to this Court for decision under ` 


section 307, Criminal Prosedure Code. 
The case for the prosecution was that 
in the village of Chak Mehadeb there 
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werd two factions, the co sharers-in-interest 
in that village being on bad terms. The 
party headed by Elahi Bux (P. W. No. 1) > 
claimed to have been in posseasicn of a 
small piese of land, on which a cow-shed 
had existed up to two-years ago and which 
since then had been cultivated by them 
by growing ole, man and other vegetables. 
The other party headed by the accused 
Nasir Pramanik claimed to have been: in 
exclusiva possession of this pieca of land 
and they allegad that they had on the 
Wednesday before the occurrence in question 


_ erected a hut on-that land. The prosecu- 


tion sase. was that it was only on Friday, 
í. e., tha day of the ogsurrense, that the 


PAKE i pirty cıme''to ereot the hut. 
bringing poles, ropes and axes in ordér . 
“to put it-up. Undoubtedly a dispute arose 


with regard to the erection of the hut, 
and, according to the prosecution case, 


- Asgar Mandal, who was with Nasir Pramanik 
and his party, struok at Karim Baksh (P, 


W. No. 2) and felled him to the ground 


The injury inflisted was somewhat » 
serious. Karim Baksh was, in hospital 
for over a month, and at one time his 


life was in Tangen and his declaration was 
aseordingly resorded . by a Magistrate, 
Tha medisal evidence ` showa that, though 
the injary to~his head was curai, he was 
suffering from facial paralysis -which will 
probably. ba permanant and his left 
whiah was ext, in two will always 
: thé'sear, = 


baar 


The prosecution” yarsion of the story 
indicated an unprovoked attack by Asgar 
Mandal on Karim Baksh, who was doing 
no more than taking ko ld of a post an 
preventing the ‘acsused’s’ party from 
That, however, depends 
on which party was in possession. 
though this question of possession was not- 
clear upon the evidence, atil] evidence was 
given on both sides with . regard to it 
and the question was rightly left to the 
Jury by the Judge. It may be, therefore, 
that the Jury “considered that the posses- 
sion of Nasir and his party had been 
‘established. There was certainly evidense 
on thg record which would account for such 
a conclusion, though there was evidence 
also the otber way. 

Assuming that the Jury wag of opinion 
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that. possessinu was with the accused, the 
question would arise, and that would also 
be within tha province of tha Jury to 
decide, whsather the accused were exercising 
a right of privata defenzs. The right of 
private defense of property would extend 
to the causing of hurt. by Asgar Mandal 
on-any person who was committing ona 
of certain offences with regard to that 
property. The offence in this particular 
case would be, no doubt, that of mischief, 
and would fall within the section, The 
Karim Baksh was 
wounded “while he was actually atte upting 
to remove the post. If >that was so, the 
right of private defence against such 
mischief, would continue as long as Karim 
Baksh continued in the commission of that 
mischief and the Jury may have thought 
that that was the’ case here. Subject to 
the provisions of sestion 99, which lays 
down that the right of private defence 
in no oases extends to the inflicting of 
more harm than if is necessary to inflict 
for the purpose of defense, the right of 
private defence would extend to the- 
voluntarily causiag to the wrongdoer a 
harm su3h as wii oussd in this case, 
So far as Kirim Baksh was oongarnad, 
tha act of Asgar had the effect of defend- 
ing the property against his possible wrong- 
fal act. Can it bs said that that right 
was so exceeded asto make Asgar’s 
attack on Karim an offence? It appsara 
to us to be.a matter of some difficulty. 
It is certainly’ not clear that if was an 
offence. The question was Ileft—and 
properly left—to the Jury and they came 
to the conclusion, if we may judge by 
the verdict of not guilty, that it was not. 
It appsars impossible to-say that that 
verdict was olearly and undoubtedly wrong. 
It would appear that so far as Karim 
Baksh was sonssrned, the defense of the 
property succeeded; but, so far -as the 
other members of that party were concerned, 
it would appear that they went on with 
what they were doing and either pulled 


- down the hut if it was completely erected, 


(as to which there is soms doubt) or, at 
any rate, removed the posts and other 
portions of -it and threw the chals into 
the tank. The defence, ‘therefore, of the 
whole property cannot ba said to have 
been altogether successful. à 


— 


- 


- 


’ to ofder a new trial. 
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Taking this view of the case, we must 
hold that the verdict of the Jury cannot 
be said to ba perverse or erronsous; on 
the contrary, it may have been correct. 

It is not necessary to discuss the ques- 
tion whether the act of Asgar was abot: 
ted by Nasir and Mahir, having regard to 
the view which we have taken of the 
act of Asgar Mandal himself. ‘We acoord- 


ingly acanit all the three accused. 


Accused acquitted, 


of 
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ALLAHABAD HIGH COURT. 
Crrminat Abpeat No. 636 ov 1918. 
October 23, 1918. 
Present:—Mr. Justica Piggott and Mr. Justice 

i Walsh, 
A E E 
versus ~ 
HMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1860), s. 802—Murder— 
Death caused by lathis—-Blows inflicted by several 
accused—Offence—Criminal Procedure Code (Act V of 
1898), ss. 428, 489—Acquittal of accused—Revision 
—High Court, power of interference of—Appeal by 
accused —Appellate Court, power of. - 

Where several persons attack another with lathis 
and cause his death, they are all guilty of the offence 
of murder, [p. 503, col. 1.1 

Where a trial has ended in the complete acquittal 
of the accused person, itis not open to the High 
Court in the exercise of its revisional jurisdiction 
to convict him of any offence. The utmost that 
it can do, in the- abaence of an appeal against the 
acquittal by the properly constituted authorities, is 

[p. 503, cols, 1 & 2.] 

An appeal against a conviction, however, opens out 
the entire case, and the Appellate Court, being em- 
powered to alter the finding by section 423 (1) (d) 
of the Criminal Procedure Code, may record a 
conviction in respect of an offence of which the 
trial Court has found tlie accused not guilty, [p. 503, 
col. 2.] 

Criminal appeal from an 
Sessions Judge, Ghazipur, 

Mr. Lalit Mohan Banery 
Pleader), for the Crown. 

JUDGMENT.—In this case Dalli Kurmi 
was tried upon a number of charges, one 
of which was a charge of robbery, incor- 
rectly framed under section 397 „of the 
Indian Penal Code, which section, as this 
Court has repeatedly remarked, does not 
in itself constitute any offence but mérely con. 


yeys a direction to the Court in the matter of 


order of - the 


` (Government 


‘which was ripe or ripening. 
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sentence in respeat of certain aggravated forms 
of robbery or‘ dasoity, while thera was-also a 
charge of murder under section 302of the 
Indian Penal Code. The facts deposed 
to by the prosesution witnesses, are as 
follows:—The complainant Sehdul was sleep- 
ing in-his field to watch over the crop 
Shortly before 
dawn, three men entered ‘the field and. 
proceeded to plunder it of its crop. Sehdul 
same upon, them after they had ont a 
certain amount of the crop ard had made 
it into bundles for convenience of removal. 
The thieves set upon him and he shouted 
for help. He himself received severe in- 
juries from the lathis of the thieves and 
his neighbour Charittar, who pluckily-came - 
to his resone, was felled to the ground 
and received such injuries that he died 9 
on the spot. The medical evidence shows 
that Charittar’s head had been terribly 
shattered by a number of blows, . which 
the evidence proves must have been inflicted 
by the lathis of the .thieves. Sehdul’s evi- 
dense -is corroborated by Mubammad Ali 
and Gopi; each of these men names the 
thieves who committed this offence and 
positively identifies: the accused Dulli 
as having been one of them. There was 
practically no defence, beyond a bare denial 
and a plea of alibi wholly unsupported by 
evidence. Moreover Dulli was nowhere to 
ba found when the Police enquiry iñto 
this matter Was taken up, and. he has 
offered no -reasonable or orddible explana- 
tion of his absence from his home and from - 
the neighbourhood for several months fol- 
lowing the affray in which Charittar lost 


his life. He has appealed against his con- 
vistion by the Sessions Conrt, but his 
participation in fhe offences or offences 


committed under the circumstances above 
stated is established by overwhelming evi- 
dence. The learned Sessions Judge upon 
this evidence, whick he accepted as true, 
came to the consolasion that the thieves 
could not be convicted of robbery, because 
the hurts caused to Sshdul and Charittar 
had not been inflicted in carrying away 
or in attempting to carry away the srop 
which had been out from Sehdul’s field. 
He may be justified in his opinion that 
when they inflicted these injuries, the thieves 
were ` merely resisting their own arrest - 
and had abandoned any intention of remoy- 
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ing the stolen property, and in that case 
no conviction of robbery.can be recorded. 
Further, the learned Sessions Judge, by a 
somewhat involved process of reasoning 
into which it does not seem necessary for 
us to enter in detail; arrived at the con- 
clusion that the men who inflicted these 
injuries upon Charittar neither intended to 

cause his death nor knew that they were 
-~ likely to do~so. He has accordingly acquit: 
ted Dulli of , the charge under sestion 
302 of the Indian Penal Code and has 
sonvisted him of offences punishable under 
sections 325 and 382 of -.the same Code. 
The sentences which he has passed are 
substantial; but: nevertheless the learned 
Judge of this Court. before whom his 
petition of appeal same up for considera- 
tion was of opinion that “tho order of 
acquittal on the charge of murder requir- 
ed to ‘be considered by this Court in the 
exercise of its revisional jurisdistion, Notice 
has gone to Dulli to show cause and the 
whole matter is now before us. 

On the fact of the case-we are unhesitat- 
ingly of opinion that Dulli was guilty of the 
murder of Charittar and liable to punishment 
under section 342 of the 
Code. The nature of the injuries observed 
at the post mortem examination puts it 
beyond doubt ‘that the men who inflicted 
those injuries intended at the time to cause 
death, or such injury as ihey must have 
known ‘to be likely to- result in death. 
The mere fast that it was impossible for 
the witnesses to say which of the three 
robbers inflicted any particular injury on 
the ‘person of the deseased is, under the 
sircumstances of this case, wholly irrele- 
vant. They were all three of them striking 
him with lathis and between them they caused 
his death in the manner already stated. 
‘They are all of them equally guilty of 
the offence of murder, 

We have had to consider one further ques- 
tion, namely; the limifation imposed upon the 
revisional jurisdiction of this Court by the 

- fourth clause of section-429 of the Code of 
_- Oriminal Procedure. There is some difference 
‘of legal opinion on this point. There is no 
doubt whatever that, when a trial has 
ended in the complete acquittal of the asaus- 
ed „person, it is not open to this Court in 
thé exercise of its revisional jurisdistion 
to convict him of any offence, The ytmost 
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that this Court oan do, in the absence of 
an appeal against) the acquittal by the 
properly constituted authorities, is to order ` 
a new trial. It is, however, open toargu- 
ment whether this clause is intended to 
apply to’eases in which an accused, who 
has been tried upon more than one aharce 
under the provisions of section 235 or 236 
of the Code of Oriminal Procedure, has 
been acquitted upon one charge but con- 
vieted upon another. In the present case 
this question does not arise for determina- 
tion. We have before us an appeal by 
Dalli against his sonviction, as well as 
the notice of enhancement issued by this 
Court. It is, therefore, open to us to exer- 
cise any of the powers conferred by sec- 
tion 423 (1) (b) of the Code of Criminal 
Procedure, as well as any of the powers 
apecified under section 439 of the same 
Code. It has repeatedly been held by 


` various High Courts that an appeal against 


the conviction opens out the entire gase, 
and that the Appellate Court, being em- 
powered to alter the finding by section 423 
(1) (b) above referred to, may record a 
conviction in respect of an offenes of which 
the trial Court has found the accused not 
guilty. It is quite true that under this 
section, considered by itself, the finding can 
only ba altered without enhancement of the 
sentence; but the power to enhance the 
sentence is separately conferred upon this 
Court by section 439 of the Code of Cri- 
minal Procedure. It follows that in the case 
now before us there can be no question that 
we have authority to record a conviction under 
section 302 of the Indian Penal Code 
and to pass an appropriate sentence. Às- 
cordingly we dismiss the appeal of Dalli. 
We alter the. conviction of the said appel- 
lant from one under sestion 325 of the 
Indian Penal Code to ‘one under sestion 302 
of the same Code, and we enhance the 
sentence by passing upon Dulli the mini- 
mom sentence which the law authorises 
us to pass in respect of the offence of 
which we have found him guilty; that is 
to. say, we sentence him to undergo trans- 
portation for life. This senfence will run 
concurrently with the sentence passed by 
athe learned Sessions Judge on the convic- 
tion under section 882 of the Indian Penal 
Code. 
Sentence enhanced, 
\ 
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CALCUTTA HIGH COURT. 

CRIMINAL ApreaL No. 138 or 1918. 
May 17, 1918. 
Present:—Sir Lancelot Sanderson, Kt., Chief 

Justice, and Mr. Justice Beachcroft. 

AH FOONG CHINAMAN— 

APPELLANT; : 

l VETSUS 
BEMPEROR—Respon Dent, 

Evidence Act (I of 1872), ss. 25, 30—Eucise Officer, 
whether Police Officer—Gonfession, admissibility of, 
against co-accused-Statement made by accused 
exculpating himself, whether confession—Criminal 
Procedure Code (Act V of 1898), s. 362— Magistrate, 
eo Officers cannot be said to be Police Officers, 
so that a confession made to an Excise Officer is 
not inadmissible in evidence under section 26 of 


the Evidence Act. [p. 506, col. 2.], l 
In order that a confession made by one of several 


acoused may be taken into consideration under 


he 


` 


section 80 of the Evidence Act against his co- 
accused, it is not necessary that the confession 
should be one in which the maker of it persists up 
to and at the time of the trial [p. 506, col 2.] 

A confession, made before a cass comes up for 
trial but withdrawn atthe time of the trial, would 
still be admissible against the other accused ander 
section, 30 bf the Evidence Act. [p. 506, col. 2.5 

But under section 30 of the Evidence Act, the 
Court cannot take into consideration statements 
made by one of several accused against his co- 
accused, where such statements are consistent with 
an attempt on the part of the maker of them 
to exoulpate himself from the charge which has 


been or which is likely to be made against him, 


For the purpose of seeing whether statements made 
by an accused are confessions or not it is essential, 


first of all, to consider the nature of the offence ° 


with which the accused has been charged or is 
likely to be charged, ond secondly, the whole of 
the statements must be read for the purpose of 
seeing whether in the opinion of the Court they are 
confessions ornot. [p. 507, col. 1.] i 

Statements made by anaccused which are consist. 
ent with an attempt on his part to exculpate him- 
self from the charge which has been or which is 
likely to be made against him cannot be regarded 
as confessions. [p. 507, col. 1.] < 

Itis the duty of the Magistrate in a case which 
comes within section 362, Criminal Procedure Code, 
to take a note of all the material facts stated by a 
witness, whether they appear inthe course of the 
examination-in-chief or- mthe course of the cross. 
examination. [p. 609, col. 1.] = ; 

Oriminal-appeal against an order of the 
Chief Presidéney Magistrate, Calcutta, dated 


the lst March 1918. 
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JUDGMENT. : 
SANDERSON, C. J.—This is an appeal by 
Ah Foong Chinaman, who was charged 
along with two others with an alleged 
offence under section 9, clacses (c) and (d) 
of the Opium Act of 1878. The appellant was 
called the third accused in the Trial Court. 
The facts of this case may be shortly 
stated as follows:—The Excise Officers 
apparently bad got information about `a 
contemplated dealing with some opium and - 
having engaged two Taxi Cabs they pro- 
seeded to a place called Ghusury, and 
having stopped at a certain place near the 
Darga they waited: and presently another 
Taxi Cab drove up, and the Excise Officers 
ran out and seized the persons who were 
in that Taxi Cab—one was the first accused 
who was sitting inside the Taxi Cab; the. 
other was the second accused who was the 
driver of the Taxi Cab. They then found 
inside the Taxi Cab three gunny bags:—. 
the first accused was sitting in the cab 
with his feet either on or over the, bags. 
The bags were taken ont and. opened in 
the presence of the first and the second 
accused, as J understand the evidence on 
the record, and they were found to contain 
opium; it appears that the total amount 
T ought 
perhaps to have stated that this was on 
the 14th of November 1917, and the time the 
Taxi Cab drove up near the Durga at Ghusury 
was, according to the evidence ‘of the 
Inspector of Excise, about 10 o’olock at night, 


The first and the second ascused made 
statements to the Excise Officers. ‘ 
_ The first accused according to the evi- 
dence of the Inspector of-Excise said, “he 
was at New Market that evening and was 
called by a Chinaman to a house, he said, 
ha could point out. He went with the 
Chinaman -tọ the house and saw two other 
coolies there. This Chinaman gave these 


three bags to the three coolies and asked , 


the firat accused and the other two 
coolies to go to Free Sohool Street 
with the Chinaman. When they all got 


‘there they foand the Taxi Cab waiting there. 
Under instrnotions of the- Chinaman they 
‘put the bags into the car and the 


first 
accused: was asked to go in this Taxi, and 
he did so and came to Ghusury. The second 
accused stated that he was at Free School 


- would pay the fair, ets.” 
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Street at’ 8 p; m., where the Chinaman came 
with 3 coolies and asked him to take the 
bags to Ghnosury with this cooly, the first 
accused. Both accused said they would 
point out the Chinaman. The second 
accused also stated that the Chinaman said 


that on his return from Ghusufy this cooly” 


would point out the Chinaman’s house who 
lt was stated in 
the evidence ‘that the ccoly was wearing 


clothes—I think he was wearing a Dbuti_ 


and a shirt, and learned Counsel described 
him as dressed like a Babu. The first and 


the second accused were ‘arrested and they. 


were taken by the Excise Offiscers.to a 
place, No. 5, Alimuddin Street, where the 
opium was deposited and placed under lock 
and. key for safety. Then the following 
facts may be taken from the Inspestor’s 
evidence: “Then we all with the accused 
went to Chandney. The first accused 
showed us the way. Then he took us to 
Temple Street and asked to stop the car 
there.’ Then he took us to Gumgar Lane.”— 
[Gumgar Lane is a lane which runs at 
right angles with Temple Street and.seems 
to connect with Temple Street on the south 
and: Chandni Chowk Street on the north | 
“and pointed out a: house. We had, got 
out of the car in Temple . Street. Petty 
Officer Ram N, Lal went with the two 


acoused and stood near the.door of 2, Gum- 


gar Lane.”-—~That' is, a house on the east 
side of the Gumgar Lane, not very far 
from ‘the southern end of the Gumgar Lane 
— I, with Sub-Inspector B.C, Banerjee, 
stood about 3 or 4 yarda- from the door. 
After a minute or two, the third acou:zed, 
2.6., the present appellant, opened the door: 
No one galled `out. The sar was 12 or 15 
yards- from the door of No. 2, and 5 or-6 
yards’ from a room in that house. 
third acoused opened the Sadder door of 2, 
Gumgar Lane, and said in Hindustani 
Pauhknchaya”—whish has been translated 
by the assistance of the learned Counsel at 
the Bar and also with the help of my 
learned brother to mean, Have you caused 
it to arrive or, it may mean, have you got 
there and have you come back, “The first 
and the second accused were in front of 
the door and he addressed them. There- 
upon, Ram N. Lal arrested him. I went 


up and saw the third accused drop some - 


papers which -he had in hig hand, 1 picked 


The- 
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them up. They ware 1 note of Rs, 100 
and 10 of Ks. 10 notes. Rs. 200 notes 
altogether. We took all the accused in- 
side No. 2 and searched it but found no- 
thing.” I do not think I need read the 
oross-examination except this, “we passed 
ahead of Gumgar Lane and stopped a few 
paces to the east of it. The Chinaman’s 
house ig to the left in Gumgar Lane en- 
tering from Temple Street’”—that I think 
‘must be a mistake and must be to the right 
side as you enter from Temple Strest— 

“The first two accused came up with Ram 
Narain and almost immediately the third 
accused; Chinaman, appeared He was 
- arrested as soon as he said Pauhnchaya. The 
two accused never knocked at the door be- 
fore the third accused came. The third 
accused denied the whole thing. M. Ebra- 
him gave his address as 7 Chandney Chowk, 
Hə attended Court with subpcena on the 
16th November. There are no windows on the: 
Temple Street side of the Chinaman’s house,” 

Now, those are the facts. The evidence 
of the Inspector is corroborated by the 
eee and also by Ram Narain 

al. 

Then came a witness whose evidence has 
been the subject of comment by the learn- 
ed Counsel for the appellant and by the 
learned Advocate General. 16 ~is not long 
and I propose to read it: “My name is 
Muhammad Ibrahim. Ram by occupation 
Hide Broker. My maternal unele lives at 
( Lans. I know third asoused. 
He lives at No. 2 opposite my uncle’s honae. I 
have_ known third accused for ô or 6 months, 
< I remember the day the Inspector arrested 
third accused about 2 months ago. But the 
Inspector and Sub-Inspector were not dress». 
ed as they are now. I saw the motor 
later. About 7-3U or 8 P. m., as I stepped 
out of my house on the same night of the 
arrest I saw fhe 3rd accused with three 
sochies, one of them the first asonsed, coming 
out of the third accused’s house. All three 
cooliss had baskets on their heads, each 
basket containing a°bag of this colour 
tied like this (Exhibits I to ILI). They 
went towards Temple Street Hospital. I. 
told this [uspector about that at about 12 
P.M. At fhat tıme I saw two motor cara. 
This was after I had returned from the 
Dewali Mla aud was purchasing cigarettes 
from a Panwala. I then saw two motor 
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oars and theascused in custody and I en- 
quired what was the matter. 
opium had been seized at Ghusury. I 
asked, was it in.gunny. bags. The In- 
spector asked how I knew. Then I made 
the statement above-mentioned to him.” The 
cross-examination is as follows:— I get com- 
mission for sales from my employer Keramat, 
I don’t keep’ accounts. I live with my 
‘uncle, The motor was to the east of the 
Lane.” The cross-examination com- 
menced on the 7th of February and was 
continued, on the Sth-—All coolies do not 
have baskets. 1 had no talk ever with 
these accused. The Mela lasted three days. 
I was going off and on all three days.” 
There were four sentences taken down on 
the first day of the sross-examination and 
four sentences on the second. ,day of the 
cross-examination—that is the ‘whole of the 
racord of the sross-examination, 

I think I have stated all the facts upon 
which the prosecution relies. I should also 
refer tö the fact that when the Excise 
Officers went to Gumgar Lane on this night, 
one of the important points was that the 
third acoused came out without any suin- 
mons as if he wete expecting the return 
of the first and the second accused and 
that he had in his hand notes 
amounted ‘to Rs, 200; and addressing the 
first and the second accused he immedi- 
ately said Paunhchaya, The third accused 
was arrested and he was subsequently 
charged with the offence to which I 
have referred. The three accused were tried 
jointly for the alleged offence before the 
learned Magistrate. 

The Ist accused was convicted, the se- 
cond was acquitted the third accused was 
convicted and he alone has appealed to this 


Court, ; 

The lst acaused was sentenced to 6 
months’ rigorous imprisonment „and the 
appellant was sentenced to one year’s rigorous 
imprisonment. 

Now, there have been several points 
raised in this oase on! behalf of the. 


appellant, with which I must deal—some of 
which in my judgment are not good ones, and 
some‘of which are good. 

The learned Magistrate has relied to a 
‘large extent upon the statements made by 
the first and the second accused as being 
matters which he was entitled to take into 


` 
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consideration as against the third ascused, 
the appellant in this case. He has also re- 
lied upon the evidence of the 4th prosecution 
witness, M. Ebrahim, 

The first important ground upon which 
the learned Counsel for the appellan€ has 
relied is that the learned Magistrate was 
wrong in taking into consideration the state- 
ments of the first two accused against the 
appellant, i propose to deal with that ques- 
tion first. 

One of the points Mr. Das; the learned 
Counsel for the appellant, urged was that, 
assuming that these two statements of the 
first and the second accused were confes. 
sions, they were not admissible in evidence, : 
inasmush as they were made to people who 
were in reality Police Officers, althongh 
not called Police Officers: and that conse- 
quently under the provisions of seation 25 
of the Evidence Ast, these statements 
ought not to have been admitted. In my 
judgment that is not a good point. T do - 
not think it is possible that the Hxcise 
Officers in this sase gould be said to be 
Police Officers and that the statements made 
by the first and the second accused were 
not admissible by raason of the fast that 
they were made to Police Officers. - 

Another point raised by the learned 
Counsel was that inasmuch asthe first and 
the second ‘accused had at the trial made 
statements which were quite inconsistent 
with those which they were alleged to 
have made to the Excise Officer, the state- 
ments in question should not be admitted 
under section 30 of the Evidence Act. 
The language of section | 30 which is 
material to this point is— the Court may 
fake into consideration such confession as 
against such other person as well as against 
the person who makes sach confession.” 
As I understand, the léarned Counsel’s 
point was that ‘in order that the confes- 
sion-should be admissible it must be a 
confession in which the maker of it persists 
upto and at the time of. the trial, and 
that if he had made a confession before 
the case came up for trial and withdrew 
it and did not continue to make the confession 
at the time of the trial then it would not 
be admissible. I do not think that point 
is a good one. I think the meaning of the 
section is clear, the wording is that “when 
more persons than one are being tried jointly 
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for the same offence, and a confession made 
by one of such persons ~ affecting himself 
and some other of such persons is proved, 
the Court may take into consideration such 
confession as against such other person as 
well as against the person who makes such 
confession.” 1 think the use of the word 
makes” in.the present tense there does: 


not mean anything more than this—that - 


it may be taken into consideration as 
against such other person as well as against 
the maker of such confession. I think that 
is the common sense view of the construc: 
tion of the section and the ground upon 
which the learned Counsel relied was not a 
good one. 

Now, I come to'a more substantial ground. 
The learned Counsel argued ‘that these 
statements made by the first and the second 
acoused were not confessions: at all. For 
seeing whether they are 
confessions or not, it is essential, first of 
all,.fo consider the nature of the- offence 
with which the accused „had beon charged 
Jor were likely to be charged. The second 
matter is that the whole of tha statements 
must be read for the purpose of seeing 
whether in the opinion of the Court they 


- are confessions or not—whatever I say in 


this case is confined to the particular 
statements which were made in this ease, 
and having regard to the fasts of this case ; 
and, ib is not necessary for me to say more 
than this, that having read these statements 
more than once and considered the points 
put forward by the learned Advocete-General 
and the learned Counsel for the appellant, 
my learned brother and I are agreed that 
these statements are not confessions. Speak- 
ing for myself, I think they are sonsistent 
with an attempt on the part of the makers 


- of the statements.to exculpate themselves 


from the éharge which had been or which 
was likely to be made against them, and, 
consequently I think that they ought not 
have been taken into consideration 
against the appellant. 

‘Then with regard to the other matter 
upon which the learned Magistrate relied, 


- namely, the evidence of M. Ebrahim, my_ 


learned brother. and I have come to tha 
conclusion that it would not be safe for us 
“to rely upon the evidence of this. man, 
Judging as far as we are able. from the 
record which is before us, itis quite clear 
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thə learned Magistrate understood 
his evidence to be to this effect that at 
7-30 or 8 in the evening on the date of 
the oscurrense, this witness was going ont of 
a houses whish was opposite to No. 2, Gumgar 
Lane, and as ha samas oat he saw the 
appéllant with threé coolies carrying bags 
in baskets on their heads and that ha wag 
in a good position to see exactly what was 
taking place, In order to make my meaning 
clear, I will read a few sentenses from 
the learned Magistrate’s judgment. “Moham- 
med Eibrahim,a Hide Broker, states that he 
lived at 1, Gamgar Lane”—(which is opposite 
to No. 2, Gumgar Lane) “and knew the third 
accused for 5 or 6 months, and that on the 
day of his arrest about 7-80 or 8 p,m. 
he saw the third aconsed come ont 
of his house with the first accused 
aud two coolies; each of the three latter 
was carrying a basket in which was a 
sack like those containing the opium,” 
Then he described how the party went 
towards Temple Street. Then he said: 
“M. Ebrahim in his evidence stated he 
lived af 1, Gumgar Lane. The defence. 
haya called a woman named Caldem, who 
says she lives there and he does not, 
Fakiruddin the landlord supports her. He, 
bowever, stated to me that it was a large. 
house so that it’ was quite possible that 
other people live there without hig being 
aware of it,” . ; 

Now, the first point to which I wish 
to draw ‘attention is this:—The Magistrate 
says that M. Ebrahim stated that he 
lived at No. 1, Gumgar Lane. I do not 
find in his evidence anything to justify 
that conclusion. What he did say was 
my maternal uncle lives at 1, Gumgar Lane? 
and, the evidenca of the first prosecution 
witness, the Inspector, was that M. 
Ebrahim gave his address as 7, ‘Chandney 
Chawk, which is a street to the north of 
Gumgar Lane. It may be that the witness 
intended that the Magistrate should believe 
that he lived at 1, Gomgar Lane, and 
it is obvious to my mind that the Magis- 
trate was under the impression that thia 
19 what he had stated—I quite appreciate 
what the learned Advocate-General said 
about the maternal unole and the paternal 
uncle:—but even then I do not thirk that that 
justifies the conclusion that the” learred 
Magistrate has come to, namely, that this 
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witness lived at 1, Gumgar Lane. L think 
that: is a serious matter when we are 
considering the evidence of this witness. 
The record shows that he did not live . 


at 1,Gumgar Lane, but that he lived at 7, 
Chandney Chawk. If it be true that be 
was in fast coming ont of the house where 
he lived, vz., 7, Chandney Chawk and that 


he was endeavouring to lead the Court 
to believe that he then sould see what 
°” the third accused was doing opposite to 


~ 


the 2, Gumgar Lane, then I think that we 


should come to the conclusion that the 
witness ‘should not be relied on. 
In those circumstances, having regard 


to the fact that we are of opinion that 
the statements made by the Ist and 2nd 
accused to the Eixcise Officers ought not 
to have been: taken into sonsideration 
against the appellant and having regard 
to the fact that we think that the evidence 
of the’ 4th prosecution © witness, M 
Ebrahim, ought not to be relied on, and 
having regard to the state of the evidence 
on the record, the question -arises, ought 
this ‘sonyiction to stand. 

-There are certain material fasts still 
left. They are the facts—assuming them 
to be proved by the prosesution—that the 
first and the second accused were found 
in possession of ópium, that they went with 
the Excise Officers to No. 2, Gumgar Lane, 
that the third accused came out without 
any knocking or summons, that he had 
Rs. 200 in his hand, and that address- 
ing the first and the second acoused he 
immediately said, Paunhshay”. Although 
these fasts may give rise to grave suspicion 
in our minds as to whether the third 


_gccused was innocent’ of the offence charged 


‘against him, there is a doubt arising in- 
our mind for this reason, that if may be 
that the third aceused was never in pos- 
session of the’ opium, and it may be that 
he never took any part in the transport, 
and it may be that he was only a person 
who was to pay the remuneration which 
had been agreed upon in respect of 
the transport cf the opium, If that view 
is a possible view, and if that view is con 
sistent with the evidence which remains in 
this case after we have eliminated the state- 
ments of the first and second accused and 
the evidence given by the fourth prose- 


- gution ‘witness, then 1 think it is right for 
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the Court to say that the appellant ought 
to get the benefit of the doubt and this 
conviction ought to be quashed. 

I desire to make one or two observations 


, about the method of prosedure followed in 


this case. 

It seems obvious to us that there have 
been irregularities in the prdsedure in this 
case. Section 342 of the Criminal. Proce- 
dure Code provides as follows: “For the 
purpose of enabling the accused to explain 
any circumstances appearing in the evidence 
against him, the Court may; at any stage 
of any enquiry or trial, without previously 
warning the accused, put such questions 


to him as the Gourt considers necessary . 


and shall, for the purpose aforesaid, ques- 
tion him generally on the sase after the, 
witnesses for the prosecution have been 
examined and before he is called on for 
his defence.” It-does not appear that the 
procedure which is there laid down was 
carried. out in this case; I quite agree with 
what the learned Advocate General said 
that inasmush as the first and second 
accused put in written statements, with 
regard to these accused thera would not 
be so much in that poinf. So also with 
regard to the third accused, it may be that 
in this case he may not have been pre- 
judiced by this procedure not having been 
carried out. But to my mind that is 
no excuse for not carrying out the “plain 
provisions of the Onde of ‘Criminal Pro- 
cedure. 

Another’ matter to which I wish to refer 
is that my learned ‘brother and I think 
that the record of the evidence in this 
case is not satisfactory and the Court bas 
been placed in`a position of difficulty by 
reason of that fast. 
Code of Criminal Procedure Code, which is 
applicable to this case, provides that: “In 
every case in which a Presidency Magis- 
trate imposes a fine exceeding two hundred 
rupees, or imprisonment for a term exceed- 
ing six months, he shall either take down 
the evidence of the witnesses with his 
own hand, or. cause if to be taken down 
in writing from his dictation in open 
Court.: All evidence so taken down shall 
bə signed by ‘the Magistrate and shall 
form part of the record.” With regard 
to the evidence of M. Ebrahim, the 
learned Counsel for the appellant stated 


a” 


Section 362 of the, 


~ 
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that the record of the cross-examination 
was unsatisfactory and insomplete. He 
alleged that the third acoused was de- 
fended by a learned Pleader of position, 
and that he had a note of the oross- 
examination by that learned Pleader: and, 
we adopted the somewhat unusual course 
of looking at the note of the learned 
Pleader’s cross«axamination which was taken, 
as I understand, by his junior, For the 
purpose of seeing, whether ib was sub- 
stantially accurate “we compared the note 
. of the evidense-in-ohief with that on the 
‘record and. we found that there was sub. 
stantially no difference between the evi- 
dence-in-shief as recorded by the Magis- 


trate and -the evidence in-shief as taken’ 


down by the learned Pleader. But when 
we came to look at the sross-examination 
we found there was a serious difference. 
I have already pointed ont that the only 
note the Magistrate had of the ~cross- 
examination was in our opinion unsatis- 
factery—it consisted of 8 sentences of the 
cross-examination which took place on two 
‘days, and the learned Pleader’s note of it 
occupied two pages. Several material facts 
were referred toin the learned Pleader’s 
note of the cross-examination, of which there 
is no sign in the learned Magistrate’s note. 


Now I wish to draw attention to the | 


fast that it is the dnty of the Magistrate 
in a case which comes within. section 362 
to take a note of all the - material fasts, 
whether they appear in the course of the 
- examination-in-Ghief or in the course of the 
cross-examination: and, in this -oase it was 
especially necessary, besanse this was the 
only independent witness, the other wit- 
nesses being Excise Officers (I say no- 
` thing whatever against’ them, but they 
were the people who were engaged in the 
arrest of this man), and it was also es- 
- pecially necessary in such a case as this 
where there wasan appeal upon facts: and 
it is impossible for the Court to deal with 
these cases, unless the learned Magistrate 
in the firat instance takes a full and 
“proper note of all the material facts. I 
wish to say that wa Hava not, formed an 
opinion about the inadequasy of this note 
solely from the’fact that we looked at the 
learned Pleader’s note and compared it 
with the record of the evidence by the 
Magistrate. Wo looked at the Pleader’s 
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note, because we thought that the record 
which was before us, in itself bore suffi- 


soient evidence that the record was not 


satisfaatory. Bub for that we should not 
héve lvoked at the learned FPleader’s note. 
When we thought, judging from the re- 
cord itself, that it was not satisfactory 
then we looked at the learned Pleader’s note, 
and our impression was ‘confirmed by that 
note, 

The result is that this appeal should ~ 
be allowed, the sonviction of, and the sen- 
tense passed on, the appellant set aside, 
and if in custody, he should be discharged or 
if on bail, his bail-bond should be discharged. 

Baacuczorr, J.—lt is not necessary for 
me to say much, as I agree substantially 
with the remarks mide by the learned 
Chief Justice. 

With raferanca to witnass No. 4, 1 need 
only say that it seems to ma to be clear 
that he desired to give the Court the 
impression that he lived at 1, Gumgar Lane. 
He gava the Magistrate that impression: 
and, if is alsə clear to my mind that he 
gave the dsfence that impression, who took 
steps to call a witness to prove that he 
did not live at that house, whose evidenaa 


~would not have been relevant for any other 


purpose. 

Then, ons’ remark I should like to make 
with reference to the procedure adopted 
in connection with accused No. 2, who was 
acquitted. The Magistrate charged him on 
the 15th of February. Between that date 
and the completion of the trial I ean see 
nothing in theevidence which would tend 
in any way to minimise the effest of the 
evidence as against that ascused. The only 
thing on the record, namely, the accused's 
own written statement, would rather go 
against him, as that is in some respects 
obviously false. That being so, and the 
Magistrate considering the evidence not 
sufficient at the end of the trial to convict 
this person, he ought not in my opinion 
to have charged him with this offence, If 
the evidense_ was not sufficient at the end 
of the trial, it was equally insufficient on 
the {5th of Fəbruary. The course which 
the Magistrate ought to have taken was 
to discharge the ascused “and to examine 
him as a witness in the case, 

Appeal allowed, 
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PUNJAB CHIEF COURT. 
CRIMINAL Petition No, 772 or 1918, 
November 28, 1918. 

Present :—-Mr. Justica Shadi Lal. 
MUHAMMAD DIN—Consvict—Petitionger 

“s Versus 
EMPEROR Taroven GANDA MAL— 


. Compcatnant—Respoxpeyt. 
Criminal Procedure Code (Act V of 1898), ss. 423 
5 (1), (4', 622—Order restoring property to person 
entitled thereto, nature o= Appetit Court, whether 
can pass order, 

An order under section 522, Criminal Procedure 
Code, directing the restoration of immoveable property 
to the person entitled thereto, cannot be regarded as 

' a consequential or incidental order within the 
_purview of section 423 (1), clause (4) of the Code. 

An Appellate Court is not competent to make an 

order under section 522, Criminal Procedure Code, 
‘directing the restoration of immoveable property 
to the person entitled thereto, where the trial Court 
has for some reason or other ‘refrained from taking 

' action under the aforesaid section. 

Bhagbat Shaha v. Siddique Ostagar, 16 ina Cas. 176; 
39 O. 1050; 16 U. W. N, 811; 13 Ur. L. J. 608, followed. 

Ujir Sheikh v. Syed Ali Sheikh, 30 Ind. Cas. 169; 19 
C. W. N. 990; 16 Cr. L. J. 607, Manki v. Bhagwanti, 
27 A. 415; A. W. N. (1905) 19; 2 À. L. J. 64; 2 Cr, 
L. J. 24, distinguished. 

. Petition, under ` section 439 of the 
Criminal Prosedure Code, for-revision of 
the order of the District Magistrate, 
Sialkot, dated the 10th “May 1918, affirm- 
sing that of the Magistrate, 3rd Class, 
Daska, District Sialkot, dated the 25th 
March 1918, convicting the petitioner, 
Mr, Zafrulla Khan, for the Petitioner, 
‘Mr. Ganpat Rat, for the Crown. 
JUDGMENT.—The sole question for con- 
sideration is whether the Appellate Court 
was competent to make an order under 
section 522, Criminal Procedure Code, 
directing the restoration of the possession 
of immoveable property to the, person 
entitled. thereto, when the trial Court had 
for some reason or other refrained from 
taking action under fhe aforasaid section. 
Now, a Division’ Banch judgment of the 
Calcutta High Court in Bhagbat Shaha v. 
Siddique Ostagar (1) answers that quostion in 
the negative, and no authority has been 
cited on the other side which lays down 
that an Appellate Court oan pass an order 
of that character. The learned Judgas of 
the Calcutta High Court hold that such 
an order cannot be regarded as a conse- 


(1) 16 Ind. Cas, 176; 89 O. 1050; 16 O. W. N. 811; 
13 Cr, L. J, 608, 
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quential or incidental order within 
purview of section 423 (1), clause (4), 
Criminal Procedure Oode; and this view , 


is, in their opinion, supported by the faot 


that the Legislature considered it necessary 


to enact a special section in order to 
confer the necessary authority upon a 
Criminal Court so that it may exercise the 
power of restoring possession, 

The matter is not entirely fres from 
doubt, bub I am not prepared to dissent 
from, the view taken by the Caloztta Court. 
The judgment in Uyir Sheikh v. Syed Ali 
Sheikh (2), relied upon by Mr. Ganpat Rai, 
lays down that an Appellate Court can set 
aside an order made by the Court of frat 
instance under section 522; but this judg- 
ment has obviously no bearing upon the 
question before me. The same remarks 
apply to the judgment of the Allahabad 
High Court in Manki v. Bhagwantd (3). 

Accordingly I accept the application for 
revision so far asto quash the order of the 
Distriot Magistrate directing the restoration 
of the possession of the property. In all 


other matters the application for revision ` 


is rejected. 
Petition partly accepted. 
(2) 39 Ind. Cas. 159; 19 O. W. N99; 16 Or. Le 


Oy 27 A, 415; A, W.N. (1805) 19;2 A, L., J. 64; 
2 Cr. L. J. 24, 
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. CALCUTTA HIGH COURT. 
CriminaL Revision No. 660 or 1918. 
‘ July 29, 1918. 
Pressnt:—Mr, Justice Rishardson and 
ugtise Sir Syed Shamsul Huda, Kr. 
Shekh GHULAM RASUL AND OTHERS — 
PETITIONERS 
VETEUS 


EMPEROR OPPOSITE Party, 

Criminal Procedure Code (Act V of 1898), s. 110 
—Oriminal Tribes Act (III of 1911), s. 4—Secur ity 
for good behaviour-~Proceedings against person regis- 
tered under Criminal Tribes Act, legality of ~Magis. 
trate, discretion of, exercise of —Proceeding, pending 
High Court, power of interference of, 

Proceedings nnder section 110, Criminal Procedure 
Code, against persons who have been registered under, 
section 4and the following sections of the Criminal 
Tribes Act, are not illegal. [p. 611, col. 2.] 

Per Huda, J.—Such proceedings, though not illegal, 
are inexpedient. [p. 512, col, 2.] 

Per Richardson, J, —In ever y case under section 110, 
Criminal Procedure Code, there is a question of 
discretion whether the person proceeded against 
one. or “ue not be bound down to be of good 
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behaviour, The fact that the persons proceeded 
against are already registered under the Criminal 
Tribes Act, may be a factor and an important factor 


-which the "Magistrate should. take into consideration 
“before he makes any order against them under sec- 


op. 512, col. 1] 


. any pending proceeding unless 


tion 110, Criminal Procedure Code. [p. 611, col. 2; 


The High Court does not, as a rule, interfere in 
there is, some 
strong ground for intervening. [p. 512, col. 1.] 


FACTS appear from the judgment. 

Babu Manmotha Nath Mukherjes (with him 
Babu Panna Lal Ohuiterjee), for the Peti- 
tioners.—The fact that these persons have 
been registered under ‘the Criminal Tribes 
Act is suffisient to quash proceedings taken 
against them under section 110, Criminal Pro- 
cedure Ocde, The fact that such persons have 
been registered shows that they have given 
security for good behaviour in future, and 
bonds of the worst possible kind have been 
taken from them and their movements are 
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being watched. If proceedings under section 


110 are taken against them, they would not 


` beable to furnish security under that section. 


s i 


[Ricwagssox, J.—Do you mean to say 
that proceedings under section 110 are illegal? | 

‘Yes, my Lord, I say so. The proceedings 
are not only illegal and without jurisdiction 
but are also inexpedient. 

Act III of 1911 has been enasted fo pre: 
vent repetition of srimes and not for harass- 
ing men.” 

[Ricgarpson, J,—Bub if the Code distinotly 
says that certain persons are to furnish 
security and if they cannot furnish security 
they are to be sent to jail? } 

In Rajendra Narayan Singh v. Emperor (1) 
it is laid down that if it is made to appear 
to your, Lordships that proceedings are 
merely to harass the men, then your Lord- 
ships would interfere in those cases. There 
was @ difference in that case between 
Mr. Justice Chowdhury and, Mr. Justice 
Imam. In this case, what. further object 
would be gained by binding down such 
people and asking security from them know- 
ing fully well that all the members of 
their family are registered under the 
Criminal Tribes Act and the meaning of 
such registration is to prevent them from 
committing dasoity and so forth? It was 
never intended by section 110, Criminal 
Prosedure Code, that when certain restric- 
tions haye been placed upon a certain per- 


(1) 18 Ind. Cas, 149; 17 C. W.N, 238; ca L. d, 
467, 14 J.6 3 


1 


¢ 


‘learned Pleader for the 


511 


son he should be bound down and pro- 
ceedings ander section 110 should be drawn 
up against him. I refer your Lordships to 
section 24 of the Ast. 

[ Ricaarpson, J.—Section 3 of the Criminal 
Tribes Act (III of 1911) refers to the 
whole gang. | 

Mr, Orr, for the Crown, was not called upon, 

JUDGMENT. 

Rioaarpson, J.—The petitioners are per- 
sons against whom procesdings have been 
taken under section 110, Criminal Procedure 
Code. A Rule wasissued upon the Dis- 
trict Magistrate to show cause why those 
proceedings should not be quashed on the 
grounds, firstly, that in consideration of 
certain proceedings under the Criminal 
Tribes. Act and of the result of the in- 
quiries made into certain cases of alleged 
dacoity, there was no material disclosed 
in the Police report on whioh the pro. 
seedings under section 110, Criminal Pro- 
cedure Code, sould be based and, secondly, 
that in view of the sentences of imprison- 
ment which the petitioners Nos, I, 11, 12, 
14 and 16 are undergoing under the pro- 
visions of the Criminal Tribes Ast the 
proceedings under section 110, Criminal 
Procedure Code, against them cannot stand. 

In his argument before us to-day ‘the 
petitioners has 
confined himself to those petitioners who 
have been registered under section 4 and 
the following sections of tha Criminal Tribes 
Ast. Moreover, he has confined himself 
to contending that those petitioners cannot 


or ought not, having been so registered, 
to be proceeded against under section 110, 


The learned Pleader concedes that there is no 
express provision in the Criminal Tribes Act 
Or in any other Act which has the effect of mak- 
ing it illegal for the Magistrate having juris- 
diction to proceed under section 110, Criminal 
Procedure Code, to so proceed against a per- 
son who has been registered under the 
Criminal Tribes Act. He has argued, how- 
ever, that once a man has been registered 
under the Criminal Tribes Ast the autho. 
rifies have so much control over his move- 
ments and his conduct that it is entirely 
superfluous to take proceedings against him 
ander section 110, Criminal Procedure Code, 
Now, in every case there isa question of 
discretion whether the person. proceeded , 


against under section 110 should or should 
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not be bound down to ba of good be- 
haviour under tha: section. The fact that 
‘the persons proceeded against are already 
registered under the Criminal Tribes Act 
may be a fastor, aud an important factor, 
which the Magistrate should take into 
consideration before he makes any order 
against them under section 110. But, in 
my opinion, we should be going beyond 
‘our duty as Judges. We should ba ele- 
vating ourselves into a Legislature if we 
. were to lay it down as a fixed, and im- 
mutable rule—a rule from which there san 
"bea no departure under any cironmstauces 
or whatever the siranmstauces of a parti- 
cular case may ba—that a man who has 
once been registered under the Criminal- 
Tribes Act ‘sannot be proceeded against. 
under section 110, Criminal Procedure Code. 
The proceedings which we are -asked to 
quash are proceedings pending before the 
Court below. This Court-has, as a fale, 
refrained from interfering with any pənd- 
ing proceeding unless there was some 
strong ground for intervening. The facts . 
of the present case have not been gone 
into in the Court below and evidense has 
not been taken; when vvidence is taken 
other matters may come to light which are 
not now before us. In the vircumstances, 
in my opinion, it would not be right for 
us to interfere at the present stage The 
Magistrate will, no doubt, consider the fasts 
of the case of eash of the petitioners before 
passing any.order against him under ses- 
tion 110. At this moment, it is not for 
us to say that he will not exersise his 
discretion properly and reasonably. In 
my opinion, therefore, this Rule should, 
in thè present stage of the prosesdings, 
be discharged. 

Hops, - J—It seems to me that 
there are essential differences between per- 
sons against whom action is contemplated 
by_the Criminal Tribes Act and those who 
come within the purview of section 110 of 
the Criminal Procedure Code. The former 
Act. contemplates joint action against a 
group of persons forming a tribe, gang 
or olass, whereas the latter contemplates 
action against individuals The group of 
persons contemplated by the Criminal Tribes 
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under section liù of the Criminal .Prose- 
dura Code may be taken are persons who 
habitually commit the particular offenses 
mentioned in the saction and persons who 
are so desperate and dangerous as to 
render their being at- large without security 
hazardous to the community. 

It will thus appear that the mere fact 
that a group of persons have been ragia- 
tered under the Criminal Tribas Ast would 
not necessarily render the individaal mem- 
against 
under section 110 of the Oriminaąl Pro- 
oeduraCode and vice versa, Ib cannot, there- 
fore, be said that, as a matter of law, action 
under section 110, Criminal Prosedare Code, 
cannot be taken against a person regis- 
tered under the Criminal Tribes Act, and 
T agree in holding that the present pro- 
ceedings under section 110 of the Criminal 
Procedure Code against those who have 
already been registered, as belonging to a 
criminal tribe, are not illegal. I have, 
however, been very much impressed by the 
arguments put forward before us regarding . 
the expediensy of taking such a proceed- 
ing. It seems to me that as soon as a 
man is brought under the Oriminal Tribes 
Act, the control obtained over his move- 
ments under that Ast should ordinarily 
be suffisient to attain the objects aimed 
under section 110, 
Criminal Procedure Code, and it should 
not ba necessary to proceed further against 
such a person. under that section, One 
objection to the adoption of sach proceed- 
ings is this. Having been declared a 
member of a criminal tribs, itis unlikely 
that any one would stand surety for such 
a person and the inevitable consequence 
would be imprisonment for ‘failure to 
furnish security. Section 110, . Criminal 
Procedure Code, I need hardly say is 
not meant to be a psnal provision but 
ig a preventive measure. I would have 
been prepared as a mutter of expediency 
to quash these prosesdings, but the evidence 
has not bsen gone into and wa are not 
aware of any -spesial sircumstancss that 
may exist for taking these proseedings. 
I, therefore, agree with my learned brother 
that at tho, present stage ib would be 


Ast-are persons addicted to the systematic -inexpedient for this Court tointerfere with 


_ commission of non-bailable offences generally, 
„whereas the individuals against whom action 


the order complained of, 
5 Rule discharged, 


é 
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NAKCHBED b, ANGAD. 
OUDH JUDICIAL COMMISSIONER’ S 
COURT. 
Seconp CIvIL Appeat No. 76 oF 1917. 
July 11,1917. - 
` Present; —Mr. Lindsay, J. C. 
NAKCHHED AND OTHERS — DEFENDANTS — 
APPELLANTS 
VETSUS 
ANGAD AND OTHERS—I’LAINTIFFS— 


RESPONDENTS, 
Pre-emption swit—Price entered insale-deed, fictitious 


‘plea as to—Prima facie case made owt by pre-emptor 


— Burden of proof. 

Where a pre-emptor pleads that the price entered 
jn the sale-deed is fictitious and is able to put 
forward a prima facie case to that effect, the 
burden of proving that that price represents the 
real price of the property ig thrown on the vendee. 
[p. 518, col. 1.] 


Appeal against the order of the Distriot 
Judge, Gonda, dated the 15th Decamber 1916, 


affirming that of the Munsif, Utraula (Gonda), ° 


dated the 15th December 1916. 


Mr. Basdeo Lal, for the Appellants. 

The Hon'ble Mr. Gukaran Nath Misra and 
Mr. Harkaran Nath Misra, for Respondents 
Nos. l and 2. 

JUDGMENT.—This appeal 
out of a suit for pre-emption, The appel- 
Tants here are the purchasers. The docu- 
ment of sale was executed on the 30th 
of January 1915 and purports to convey to 


has arisen 


the vendees a 6 pies share in a village . 


galled Lohrauli. According to the terms of 
the deed the consideration for this sale waa 
a aum of Rs, 1,400 whieh was made up of 
four items. ‘The plaintiffs came into Court 
alleging their right to preempt and further 
pleading that the price entered in the 
document was fistitious. It was the plaint- 
iff case that the property transferred by 
this deed was not worth anything like the 
sum of R, 1,400. The Courts below have 
come to the conclusion that the price stated 
in the deed is fictitious, and with that 
finding of fact I agree. It is quite clear 
that the plaintiffis-pre-emptors were able 
to put forward a prima facie case which 
threw upon the other side the burden of 
proving that the money entered in the 
deed represented the real price of the 
property. It is argued that the desision of the 
Courts below ought to be revised here on 
account of their misunderstanding of the 
effact of certain documents to which I will 
now refer, 
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In this sale-deed it was stated that out 
of the fourteen hundred rupees an item of 
Rs. 675 5-5 was due to the purchaserson 


a mortgage held by them, dated the 5th of 
. daly 1911. 


Ilt is recited that this mortgage 
deed was with possession and the sum just 
mentioned was stated to be due in respect 
of the balance of principal and interest. 
The Courts below have found that this item 
is entirely fictitious. It is a most extra- 
ordinary circumstance that when the burden 
of proof was thus shifted tothe purchasers 
thay failed to put into Court either the 
original document of mortgage, dated the 
5th of July 1911, or a certified copy of 
it. The learned Advocate who appears here 
for the appellants was under the impression 
that a certified copy of this mortgage 
was on the record, but I find that this is 
not so. The result, therefore, ts that we 
really know nothing about this mortgage 
of the Sth July 1911. Probably there 
was such a document, inasmuch as we find 
a reference in the sale deed to the pages 
of the register in the Sab-Registrar’s Office 
on which the document was copied at the 
time of registration, but the fact remains 
that neither the document itself nor any 
copy of it was before the Court so as 
to enable it to form any opinion as to 
whether any money was or could bedue 
on account of principal or interest or both. 
The defendants could have summoned the 
original document from the vendors, for 
the story is that this document was re- 
turned to them, andin default of its being 
prodused they sould have given secondary 
evidence. So far, therefore, as we are con- 
earned with this item the judgment of the 
Court below appears to me to be quite 
correct. I can see no reason for disturbing 
it, The next items to be referred to 
are one item of Rs. 400 and one 
item of Rs. 125-5-4. It is stated in 
the sale-deed that these two sums are owing 
to two persons Badri and Ram Sunder 
under mortgages with possession executed 
in their favour and the arrangement come 
to between the vendors and the purchasers 
was that these two mortgages were to be 
discharged. One of these mortgagees Badri 
appeared in Court and produced a receipt 
for the full amount of these sums, that is, 
Rs, 528.5-4. He further deposes that the 
mortgage-deeds had been returned to the 


Sb 
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purchasers after the money was received. 
He also produced a receipt which the 
Courts below have rejected on the ground 
that if was not registered. 

It bas been argued here that the state- 
ment of Badri ought to be acaepted as 
sufficient proof that the money was paid 
to him, bub it seems to me to be clear that 
if the pre-emptor is to be entitled to stand 
in the shoes of the purchasers, he is entitled 
to have the mortgages discharged, and the 
fact that they had been discharged could 
only be proved by proper evidence. The 
production of an unregistered receipt does 
not, I think, amount to legal proof that the 
mortgages in favour of Badri and Ram 
Sunder had been lawfully discharged, and 
again there is only the statement of one 
of the mortgigees, namely, Badri, to the 
effect that the money had been received, 
Here again the appellants seem to. have 
been singularly negligent in the matter of 
prosecuting their case. Badri deposed that 
these mortgages had been returned to the 
‘parchasers. Why they were not produced 
before the Court is not explained. If the 
purchasers had produced the original mort- 
gage deeds, then no-donbt it might have 
been held in their favour that these two 
sums bad been paid and the mortgages had 
been redeemed. 

But if parties do not shoose to produse 
the best evidence, in their favour, they cannot 
complain if the decision of the Court is 
given against them, In the absence of this 
evidence, which if was incumbent upon these 
defendants-appellants to produce, it seems 
to me that the judgment of the Court he. 
low is correct. I am _ satisfied, there- 
fore, that there is no ground upon which I 
can interfere with the decision of the Court 
below. The price was fictitiously entered. 
The Courts have arrived at what they 
held to be the genuine price of the pro- 
perty and they have directed the redemp- 
tion of the two mortgages in favour .0f 
Badri and Ram Sunder, the balance of the 
pre-emption money being handed over to the 
purchasers. These are the only grounds 
which I have been called upon to consider, I 
decide them all against the appellants and 
dismiss the appeal with sosts. 

Appeal dismissed, 


BOMBAY HIGH COURT. 
Seconp Orvin Arrear No. 485 or 1916. 
March 20, 1918. 
Present:— Mr. Justice Shah and Mr. 
Justice Marten. 
HANSRAJ LADDASHET—P taintire 
~~ APPELLANT 
VEFEUS 


ANANT PADMANABB BHATT 


AND OTHERS— DEFENDANTS—— RESPONDENTS. 

Civil Procedure Code (Act V of 19C8), s. 92— 
Religious Endowments Act (XX of 1863), s. 14, scope of 
—Suit to recover trust property from persons claiming 
as trustees, maintainability of. 

Plaintiff, who claimed tobe the representative of 
the original donor of a Hindu temple and to be 
interested in the property dedicated to the temple 
and also claimed to be the Miktesar appointed by 
the Temple Committee in place of the defendants, 
sued the latter for {a) possession of what should be 
found tobe the trust property on enquiry by the 
Court; (b) an account of the trust property, both 
capital and income, come to the hands of the 
defendants; (c) an account of all expenses properly 
incurred by the defendants; and (d) damages for 
breach of trust. The defendants claimed to be 
trustees entitled to hold the property from generation 
to generation subject tothe due fulfilment of the 
trust: 

Heid, that the suit, being one practically for the 
removal of the defendants from their position as 
trustees, for the restoration of the trust property 
to the plaintiff as the Muktesar appointed by the 
Temple Committee, for taking accounts and for 
damages for breach of trust, was governed by 
section 92 of the Civil Procedure Code and could 
only be brought in conformity with the provisions 
of that section. [p. 516, col. 1; p 519, col. 1.] 

Per Marten, J.—-There is much which is in common 
between section 92 of-the Civil Procedure Code 
and section 14 of the Religions Endowments Act, 
but the former is substantially the wider section 
and provides inter alia for settling a scheme which 
is a jurisdiction of a very wide and beneficial nature. 
A plaintiff may proceed for appropriate relief under 
either section, and the opening words of section 92 
(2) of the Civil Procedure Code mean only that if he 
elects to proceed under the Religious Endowments 
Act he is motto be prevented from so doing by 
section 92, [p. 618, col. 1.) 


Second appeal from the decision of the 
District Judge, Karwar, in Appeal No, 192 
of 1913, reversing the decree passed by the 
Subordinate Judge, Kumta, in Civil Suit 
No. 238 of 1911. 


Messrs. G. P. Murdeshwar and Nilkanth 
Aitmaram, for the Appellant. 
Messrs. G. S. Mulgaokar and A. A. Pais, for 
Respondents Nos. 1 to 7. 
JUDGMENT, 
Suan, J.—The question of law that arises 
in this second appealis whether the plaint. 
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iff’s snit is- barred by the provisions-of seg- 
tion 92 of the Code of Civil Procedure. 

The plaintiff filed his suit in the Court 
of the Second Class Subordinate Judge at 
Kumta in the District of Kanara. The 
suit relates to a public Hindu temple 
of 
Gore. The plaintiff claims to be the re- 
presentative of the original donor, Damodar 
Sheth, who purchased certain lands from 
one Ramkrishnabhatta and endowed the tem- 
ple therewith, and to be interested in the 
property dedicated to the temple. He also 
claims to be a Mtklesar appointed by the 
Temple Committee duly constituted for the 
Kumba Taluka under the Religious Endow- 
ments Act, XX of 1£63, read with Bombay 
Act VII of 1865. The defendants Nos. 1 
to 7 are the representatives of Ramkrishna.» 
bhatta, the original owner of the lands, 
and defendants Nos. 8 and9 are the represent- 
atives of another family, who with the 
defendants Nos. 1 to 7 claimed to be the here- 
ditary Archakas of the temple. 

The plaintiff has set forth briefly the - his- 
tory of the endowment in the plaint and alleged 


that Ramkrishnabhatta asaspted the endow-- 


ment for the temple asa trustee and undertook 
to perform the services in the temple as an 
Archaka, that he was appointed a Muktesar 
by the Temple Committee, that subsequently 
defendants Nos. 1, 8 and 9 were appointed 
Muktesars, that they were ultimately dis- 
missed from their office as Muktesars, and 
that be himself was appointed a Muktesar 
in November 1910. He has further alleged 
in the plaint as follows :— 

“In addition to the lands which have 
been from times immemorial in the pos- 
session of all the defendants as worshippers 
for purposes of nandadeep, worship and 
food offerings, although defendants Nos. 1 to 
9 are liable to deliver over possession of 
the tastik due to the God, and the posses- 
sion of the moveable and immoveable pro- 
perties charitably given by the above-men- 
tioned and other persons and- although 
they are liable to make good the loss 
caused by them to the God and to pay 
the value of the articles appertaining to the 
buildings of the God’s right and . appro- 
priated by them for their own use and 
to deliver the balance of the principal and 
interest after deducting from the income 
of the God the actual expenses incurred 


together with an account (in respect of 
the same), they did not do so although demand 
for them was. made ever since 1910,” 


He prayed for 

(a) possession of all the lands that 
may on ingniry be found to belong to the 
God, 

(b) mesne profits, 

“(c) uscounts, and balance that may be 
found due after dedusting the expenses in 
respect of the profits of the land, the income 
in respect of karnika and tastik, ete. 
due to the God, and the value of the 
property appropriated by the defendants 
ontof the God’s property, since their 
appointments as Muktesars to the date of the 
Buit, 

(d) Rs. 1,000 as damages for the wrongful 
acts of defendants Nos. 1 to 9, and 

(e) for thé moveable property of the God 
in the possession of defendants Nos. 1 to 9. 


Defendant No. 10 was stated to have 
been appointed a co-Muktesar with him 
but not to have been given the usual Sanad 
of his appointment and was joined as 24 
defendant formally. This fact need not 
be noticed further as it does ‘not touch 
the point which we have to consider. 

Apart from the defence on the merits 
which it is not necessary to notice for our 
present purpose, if was contended by de- 
fendant No. 1 that the effect of the docu- 
ments referred to in the plaint was that 
the property was to continue in his family 
from generation to generation and that 
his family was to receive the profits, and 
to perform the daily and _ occasional 
viniyogas and car festival from generation 
to generation. He pleaded that -he did 
not hold the lands as a Muktesar of the 
temple and that he had not neglested 
to perform the services,.and that the suit 
was not maintainable in virtue of the 
provisions of sestion 92 of the Code of 
Civil Procedure, r 

{in the trial Court several issues were 
raised including the issues as to section 92 
of the Code of Civil Procedure and section 
14 of the Religious Endowments Act. The 
trial Court was of opinion that the claim 
as to damages was covered by section 92 
of the Code or section 14 of Act XX 
of 1838, and was quite distinot from the 
other claims. 
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As to the rast of the suit, the trial 
Court held that it was not a suis contem- 
plated by either of the two sections and 
that it was maintainable. On the merits 
it held that the defendant No. 1 had com- 
mitted a breach of the trust. It passed 
a decree allowing the defendants to continue 
as trusteas and to remain in possession of 
the property on certain terma. 

Both parties were dissatisfied with this 
decree and preferred scross-appeals to the 
Diatrict Court of Kanara. The preliminary 
question as to the jurisdiction was raised 
before that Court, which held that the 
suit was barred by sestion 92 of the Code of 
Civil Procedure. Accordingly the plaintiff's 
suit was dismissed. 

In the appeal before us the learned 
Pleader for the plaintiff has questioned 
the correstness of this view, mainly on 
the ground that the suit is to recover 
possession of the trust 
persons, who are in the position of strangers, 
after they are properly dismissed by the 
Temple Committees from their office as 


. Muktesars. 


From the allegations in the plaint and 
the nature of the reliefs claimed it is 
clear that the suit is one contemplated by 
gestion 92, Civil Procedure Code. It is com- 
mon ground that the trust was oreated for 
public purposes of a religious nature. The 
plaintiff also alleges a breach of trust. 
The relief as to account is clearly covered 
by olause (d) of sestion 92, sub-section 
(1). The relief as to possession also 
involves an inquiry as to what are trust 
properties, Taking the plaint as a whole 
it seems to me that it is a suit for the 
remoyel of tke défendants from their posi- 
tion as trustees, for the restoration of the 
trust property to the plaintif as the 
Maktesar appointed by the Temple Com- 
mittee, for taking accounts, and for damages 
for their wrongful acts as trustees. Sach 
a suit would be slearly within the seppe 
of section 92 of the Code, The character 
of the suit is not changed either by 
omitting the prayer as to damages as 
distinct from other prayers, as suggested 
by the trial Qourt, or by omitting the 
prayer for accounts and for the balance 
that may be found due, as suggested by Mr, 
Murdeshwar for the appeltant here. The 
plaint must be taken as,a whole for the 


property from 


purpose of determining the question of 
jurisdiction and whether we look to the 
allegations in the plaint or to the reliefs 
claimed, it is ‘slear that the suit is one 
contemplated by section 92 of the Code. 

This is not a suit against strangers as 
contended by Mr. Murdeshwar. It ia not 
necessary to refer tothe decisions cited by 
him. The question is whether in the pre- 
sent suit the defendants are in the position 
of strangers. In my opinion they are not, 
They are really trastees under the dosu- 
ments referred to in the plaint, and they 
olaim to be trustees entitled to hold the 
lands from generation to generation sub- 
jest to the due fulfilment of the trust. 
This position they.came to occupy quite 
independently of their being Muktesars 
appointed by the Temple Committee and 
they are not strangers claiming to hold the 
lands adversely to the trust, though they 
may not agree as to their obligations under 
the trust, 

It is contended on behalf of the plaintiff 
that in virtue of their having accepted the 
office of Muktesars they ceased to be trus- 
tees and that having been properly dismiss- 
ed from that office they were in the position 
of strangers. It is not alleged in this case 
that they accepted the trust’ and acquired 
the right to hold the property from genera- 
tion to generation subject to the trust as Mak- 
tesars. No authority is cited in support of 
the view that a Muktesar cannot be a heredi- 
tary trustee independently of his Muktesar- 
ship and 1 do not see anything either in 
the scheme of the Religions Endowments 
Act or in its provisions which lend support 
to such a position. 

The suit being of a character contemplat- 
ed by section 92 if cannot be entertained 
by the Sesond. Class Subordinate Judge. 
Sub-section (2) of sestion 92 clearly provi- 
des that save as provided by the Religious 
Endowments Act, 1863, no suit ‘claiming 
any of the raliefs spesified in sub-section 
(1) shall bə instituted in respest of any 
such trast as is therein referred to except 


_in conformity with the provisions of that sub- 


gestion, Admittedly the present sait is not 
brought in conformity with the provisions 
of sub-section (L) and cannot, therefore, ba 
entertained, 

{t ig also olear that thea present suit is 
not filed aq provided by the Religious Hne 
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dowments Act, It is not filed in the Dis- 
trict Court as provided by that Act, 
and the leave required by section 18 of 
the Act is not obtained. It is not necessary 
to express any opinion as to whether the 
- plaintiff can file a suit under the Religious 
Endowments Actas aperson interested in 
the temple in the performance of the 
worship or service thereof and in the 
trust relating thereto after obtaining the 
leave of the District Court under section 
18 and whether under the circumstances 
the reliefs that he can get ina suit under 
section 14 of the Act will be suffisient to 
meet the requirements of the trust. It is 
clear, however, thatany suit filed in accord- 
ance with the provisions of the Religious 
Endowments Ast will not be open to the 
objection based on the provisions of section 
92 of the Code of Civil Prosedure. 

It remains to notice the argument urged 
on behalf of the plaintiff that a suit filed 
by a properly appointed Muktesar to re- 
cover the property which is held by the 
ex-Muktesars who have been properly dis- 
missed from their office by the Temple 
Committee, does not fall under sestion 14 
of tbe Act. The decision in YVirasamt 
Nayudu v. Subba Rau (l) is relied upon 
in support of the argument. This argu- 
ment does not help the plaintiff in this 
suit, as it is a suit not merely by a Muk- 
tesar but by a person, who also claims to 
be interested in the temple and its worship 
or service. The defendants, as I- have 
pointed out, are not merely ex-Muktesars 
but also hereditary trustees. The Temple 
Committee have no jurisdistion to remove 
_ such trustees. It is not alleged that the 
defendants were trustees whose nomination 
was vested in or might be exercised by 
or would be subject to the confirmation 
of the Government or any public offiser as 
provided by section 3 of the Religious 
Endowments Act. The defendants would 


be trustees contemplated by section 4 of 


the Act. Under the circumstances it would 
not be easy fo hold that section 14 would 
not apply to a suit like the present suit, 
if it were filed in the proper Court with 
the necessary leave. But on the fasts of 
this oase it is not necessary to pursue the 
point any further. 

(1) 6 M, 64; 6 Ind. Jur. 629; 2 Ind. Dec. (x. $ 
816, 


The result, therefore, is that the appel- 
lant’s contention must be disallowed and 
that the present suit must be held to be 
not maintainable in virtue of section 92 of 
the Code of Civil Prosedure. 

Ib is to be regretted that the present suit, 
which was filed in September 1911, has 
failed on a preliminary point and that the 
allegations as to the breach of trust and 
the misuse of the trust property cannot be 
dealt with on their merits. 


Having regard to all the circumstances 


I think that each party should bear his 
own costs throughout, 
I would, therefore, dismiss the appeal 


and confirm the desres of the lower Court 
except as to costs. Waah party to bear his- 
own gosts throughout. 

I agree with my learned brother that 
copies of the judgments and of the printed 
paper-book in this second appeal should be 
sent to the Advocate General in order that 
he may take such astion as he thinks pro- 
per with reference to this trust. The 
Registrar may also furnish copies of such 
documents in the case as he may require 
before returning the record to the lower 
Appellate Court. 

Maxteyx, J.—~The question before us is 
whether the lower Appellate Court was 
right in dismissing this suit on the pre- 
liminary point that it was not maintainable 
without the written consent of the Advocate- 
General under section 92 of the Civil Pro- 
cedure Code. 

It is clear that we have here a trust 
created for public purposes of a charitabie 
or religious nature within the meaning of 
section 92. It is also clear that the Hindu 
temple in question and its endowments 
which are all situate in North Kanara, ara 
within the operation of the Religious 
Endowments Act, 1863, but that thé suit 
is not maintainable under section 14 of that 
Act as the requisite preliminary leave of 
the Court under section 18 has not been 
obtained. Consequently I think that in 
section 92 (2) of the Civil Procedure Code 
the opening words: “Save as provided by 
the Religious Endowments Ast’? may in 
effect be disregarded in the present case, 
I apply those words here as meaning: “Save 
in sọ far, if at all, as the plaintiff may 
institute his suit in accordance with the 
provisions of the Religious Hndowments 
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Ast” and not as meaning that all suits 
within the operation of the Religious En- 
dowments Act shall be brought as provided 
by that Act and that Act alone. There is 
much which is in common between the two 
sections, but section 92 is substantially the 
wider and provides tnter alia for settling a 
scheme, which is a jurisdiction of a very 
wide and beneficial nature, I think, there- 
fore, that a plaintifi may proceed for ap- 
propriate relief under either Act, and that 
the opening words in section 92 (2) only 
mean that if he elects to proceed under 
the Religions Endowments Act, he is not 
to be prevented from so doing by sea 
tion 92, 

Turning to the plaint in the present suit, 
it is hardly an artistic specimen of plead- 
ing and it derives no assistance from an 


indifferent English translation. But I 
think we can see what the parties were 
aiming at, and we get assistance in this 


respect from the course the case took at the 
trial, As I read the plaint, it in effect 
charges defendant No. 1 and others with 
preach of trust, and claims— 

(1) an enquiry as to what the trust pro- 
perty now consists of; 

(2) possession of what should be found 
to be the trust property as the result of 
that enquiry; 

(3) an aocsount of the trust property, 
both capital and income, come to the hands 
of defendants Nos. 1, 8, and 9 or any of 
them from 1889 (when the lands were re- 
leased by the Collector on defendant No. 1 
attaining his majority, see Exhibit 67) to 
date; 

(4) an account of all expenses properly 
incurred by defendants Nos. 1, 8 and 9; 

(5) damages for breach of trust. 

The plaintiff sued as one of two age 
Muktesars appointed by the Temple Com- 
mittee in the place of defendants Nos, 1, 
8 and 9, who had been dismissed “on account 
of their wrongful acts.” The other an. 
Muktesar was alleged in paragraph 4 to be 
“under the constraining influence of the 
other defendants” and was accordingly 
added as defendant No. 10, The plaintiff 
also sued as heir of the original donor 
Damodar Shet (see plaint paragraph 2 and 
reply Exhibit 42, paragraph 9). Defendants 
Nos. 1, 2, 8 and 9 sput in written statements 
and defendants Nos, 1 and 2, if not the others, 


pleaded section 92 of the Civil Procedure 
Code in Bar. In his reply, Exhibit 42: 
(paragraphs 9 and 10), the plaintiff pleaded in 
effect that the suit was by a trustee against 
servants and dismissed trustees and that no 
consent under section 92 was necessary. 
At the trial only defendants Nos. 8 and 9 
appeared, but issues Nos. 2 and 4 raised 
section 92 of the Civil Procedure Code and 
section 14 of the Religious Endowments Act 
respectively., 

At the trial the trust was found by the 
learned trial Judge to be in a lamentable 
state. In paragraph 31 of his judgment the 
learned Judge stated as follows: “There 
is, in my opinion, abundant evidence to 
prove that defendant No. 1 has been guilty 
of serious neglect of duty and breach of trust, 
that amounts to sacrilege at least from a 
Hindu point of view towards the deity for 
whose vintyogas thousands of -rupees had 
been sacrificed by Damodar Shet and his 
family and that defendant No, 1 was rightly 
dismissed from his trusteeship.” The dis- 
missal thus referred to was a sequel to a 
report by the Temple Committee, Exhibit 
149, which, after finding that defendant No, 1 
had appropriated temple lands to his own 
use and had removed stones and timber of 
the temple to build a house for himself else- 
where and that none of the defendants Nos. 1, 
Sand 9 had kept ary trust accounts, son- 
eluded as follows:— It is apparent from 


_this that Anaut Padmanabh (defendant No. 1) 


has caused a great loss to the God for his 
self benefit. The other two Muktesars, as 
they belong to Anant Padmanabh’s family, 
did not prevent him from doing that. From 
all this the Committee thinks that all the 
three are not fit to be the Muktesars of the 
temple.” 

The result, however, which the learned 
trial Judge arrived at was bardly salou- 
lated to remedy these gross breaches of 
trust or to put the trust on a proper footing, 
In paragraph 37 he found himself constrain- 
ed by section 92 to dismiss the claim for 
damages or compensation as being outside 
his jurisdistion in the absence of the re. 
quisite consent of the Advosate-General, 
He, however, thought he had jurisdiction 
to deal with the rest of the case and even- 
tually arrived at a conclusion which, I think, 
he had no power to do unless he wag 
settling a scheme or administering the trust, 
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The sonslusion was in effect this. On de- 
fendants Nog, 1l and 2 undertaking to perform 
their religious duties in future, they were 
to remain trustees of the temple endow- 
ments but with a liability to ba dismissed 
by the Temple Committee for future breach 
of duty. If, however, this undertaking was 
not given within six months, vlaintiff could 
apply for possession and was then to be at 
liberty to appoint new trustees preferably 
from among the family of dsfendants 
Nos. 1 to 7, 

The result. of this decision was in effect to 
leave defendant No. 1 in possession of mach 
of the allsged plunder and to restore this 
alleged fraudulent trustee to his office on 
& mere promise of future good behaviour. 
I use the word “alleged,” because we are 
not now hearing the appeal onits merits, 
But the trial Judge found thess allega- 
tions proved and having regard to the ad- 
mission made by defendant No. I before the 
Temple Committee and to his non-appear- 
ance at the trial, ib would seem unlikely that 
the findings of fast by the trial Judge are 
incorrect, 

1 have dealt with this judgment at 
some length, because it is absolutely incon- 
sistent with the plaintiff’s theory that the 
suit is one for ejectment by trustees against 
mere trespassers. 

To my mind it seems clear that the 
Judge could give no directions about the 
future trustesship without in effect adminis- 
tering -or executing the charitable trusts, 
Further the suit was by one Muktesar alone, 
the other one being a defendant. This would 
cause no difficulty in # suit for execution 
of the charitable trusts. I think, however, 
it might cause difficulty in a mere eject- 
ment suit, for the Court sould hardly 
desree possession to one of two Muktesars, 
and could not settle any dispute between 
them except by administering the trust. In 
Kogland this difficulty could be got over by 
an application to the Chancery Court 
administering the trust for leave to sue in the 
names of both trustees. 


The sonclusion, therefore, which I have 
arrived at is that the plaint is olearly 
within section 92, and that the relief 


granted at the trial is also within 
tion 92. 

Under these circumstances I oan deal 
shortly with the somewhat narrower ground 


goc- 


relied on by the lower Appellate Court, 
viz,, that the suit was in’ effect a suit for 
the removal of a trustee, as the offices of 
trustee and Muktesar were in the present 
case distinct and the Temple Committee 
could not remove defendant No. | from the 
trusteeship. This point depends on the true 
effect of the four dosuments Exhibits 60, 
61, 64 and 65 set out in paragraph 10 of the 
judgment of the trial Judge. These docu- 
ments seem to me rather confused. They 
extend over some nine years and give 
interests both to Damodar and to Ram- 
krishna, and it is not easy to answer the 
question in whom wasthe legal ownership of 
the land upon trust for the God. Both 
Courts below have, however, held that 
Ramkrishna and his heirs besame heredi- 
tary trustees, though the lower Appellate 
Court would appear to confine this trust 
to income, as it finds that the ‘tenant 
Ramkrishna became trustee of the proceeds 
of the land for the benefit of the 
God.” 

For the present purpdédses it seems to m3 
unnecessary to determine the precise nature 
of this hereditary trust. It is sufficient, I 
think, to say that such a trust existed, and 
that defendant No. 1 was not and could not 
be removed from it by the Temple Com- 
mittee when they dismissed him from his 
ofise of Muktesar. 

I agree, therefore, with the lower Ap- 
pellate Courtin thinking that the suit was 
in effect a suit for, inter alia, the removal of a 
trustee, 

The result is that the preliminary point 
under section 92 is, in my opinion, fatal 
to the plaintiff’s suit and aocardingly the 
appeal must be dismissed. I am, however, 
very dissatisfied with the position in whish 
the trust is thus left after some seven 
years’ litigation—a result which is largely 
dne to the plaintiff's obstinasy in persist- 
ing that the consent of the Advosate-Ganeral 
was unnecessary. Farther as a rule the Court 
insists on atleast two trustees and does not 
direst delivery of possession of trust property 
toa single plaintiff as is claimed here. I think, 
therefore, that the best course in the interest 
of the trust is to dirast that the case be 
laid before the Advocate Ganeral as re- 
presenting charity for his consideration as 
to what steps, if any, should be taken by 
him in the matter of this trn3t. In the 
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meanwhile the resord will be xetained in 
the High Court. 

` As regards costs we haye a judicial 
discretion under section 385 of the Civil 
Proeedure Code, although in our view the 
Court had no jurisdiction to hear the anit. 
I think on the whole that the proper order 
here is to direst that each party bear his 
own costs throughout. The actual order 


of this Court will bea as indicated by my 
‘learned brother, - 


Appeal dismissed, 





CALCUTTA HIGH COURT. 
ÅPPEAL No. 42 or 1915 From ORrISINAL, Dec- 

REE in Sot No. 664 of 1914, 

T July 6, 1917. 
Present:—Sir Lancelot Sanderson, Kat., Chief 
Justice, and Justice Sir John Woodroffe, Kr, 
SUDHIR CHUNDER SETT AND anoraer— 
PLalNTIFEs——APPELLANTS 
VETSUS 

Syed ABDULLA-UL-MUSAVI AND OTBERS 


— DEFENDANTS-—— RESPONDENTS. 

Mortgage, suit on—Plea that fictitisus property was 
included in deed to evade provisions of Registration 
Act— Burden of proof—Estoppel, whether can defeat 
provisions of Statute. 

A mortgage-deed in which the properties hypo- 
theeated were stated to be a house in Calcutta and 
a small plot of rent-free land in Burdwan, was regis. 
tered at Burdwan, Ina suit on the mortgage the 
defendant, who was one of the representatives of 
the mortgagor, pleaded that the mortgage was‘invalid, 
having been registered at Burdwan where no such 

rent-free plot as mentioned in the mortgage ever 
existed or belonged to the mortgagor: 

Held, that the onus lay upon the defendant to 
disprove the existence of the rent-free plot as 
described in the mortgoge at the time when it was 
executed. [p. 528, col. 1.) 

The general rule is that the principle of estoppel 
cannot be invoked to defeat the plain provisions 
of a Statute. [p. 624, col. 2.] 

Semble,—-Once the execution of a mortgage is 
proved, itis not open to those claiming under the 
mortgagor to allege or to adduce evidence to show 
that any of the properties purported to be mort- 
gaged was either non-existent or not owned by 
the mortgagor at the date of the mortgage. [p. 624, 

col, 1. 

Appeal from the judgment and decree of 
Mr. Justice Greaves, duted the 15th March 


1915. 

FACTS of the case will appear from the 
following judgment of 

Greaves, J.— By a document, dated the 15th 
April 1902 and made between Syed Moulvi 
Sayad Saderuddin Ahmed and Sayadani 
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AimanaBibi of the one part and Mrinalini Dasi 


and Kadambini Dasi of, the other part, Sader- 
uddin and his wife Aimana mortgaged 10, 
Wellesley Square, Calcutta, and one digha 
more or less of rent-free land in the village 
of Bohar proper in the district of Burdwan, 
whereof the four boundaries were, on the 
north, Belghoria tank, on the east, Mir 


Kamaladdin’s land, on the west, a public 


road and on the south, Karim garden (the 
two properties as therein set forth being 
owned by and possessed by Aimana, she 
having got the same by gift from her 
husband) in consideration of an advance 
of Rs. 4,000 made to them by Kadambini 
and Mrinalini to secure such sum and interest 
at the rate of 12 annas per mensem, The 
execution of the mortgage was proved 
before me by Sarat Kinkar Mookerjee, a 
Pleader of Burdwan and one of the attesting 
witnesses, who also proved that the considera- 
tion-money passed in his presence and that 
he was present at the registration of the mort- 
gage, the execution and registration of the 
mortgage both taking place at Burdwan, 
The mortgage document bears upon it the 
endorsements of various payments made 
from time to time on account of the prineipal 
moneys due thereunder amounting to 
Rs, 710, the last of such payments having been 
made on the 16th Sraban 1311, and this 
action is bronght to enforce payment of 
the balance due under the mortgage. Kadam- 
bini died on the 6th September 1939 
having by her last Will, dated the 3)th 
August 1909 and proved on the 27th 
January 1910, appointed “the plaintif 
Sudhir Chandra Sett executor thereof and 
he and Mrinalini Dasi are the plaintiffs in 
this suit- The premises No. 10, Wellesley 
Square, were, on the 26th June 1902, 
mortgaged to Surendranath Srimani, defend: 
ant No. 5, to secure Rs. 1,000 and interest 
at the rate of 12 per cent. 

On the Illth January 1903, Aimana 
assigned her interest in 10, Wellesley 
Square, to her son Abdul Wares who by 
an indenture, dated tke Sth May 1911, 
(Exhibit O) conveyed his interest in 10, 
Wellesley Square, to Rakhal Das Mukhopadhya 
(defendant No. 6) absolutely. Sadernddin 
died on the 26th July 1905 leaving him 
surviving two widows, Aimana above-msn- 
tioned and Alema, who are both now dead. 


By Aimana he, bad one son, Abdul Wares | 
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before mentionsd, who died on the 26th 
September. 1911 leaving a widow’ Ummay 
Syeda Khatoon the 2nd defendant, and the 
heirs of Abdul Wares are his widow and 
the defendants Nos. 1,3 and 4. By his 
wife Alema, Sadernddin had three children, 
Abdulla, Alfa and Zakia who are tha 
“defendants Nos. 1,3 and 4. Alema is uow 
dead but she survived Aimana and Abdul 
Wares. l 

Service of the plaint was proved on the 
defendants Nos. 2, 3,4, 5 and 6 but they 
put in no written statement and did not 
appear before me, The first defendant ap- 
peared and put in w written statement 
and contested the suit before me. By his 
written statement he denies that Sadernd- 
din and Aimana had any rent-free 
land at Bohar as described in the mort- 
gage and denies the existence of any 
such plot of land_and submits that it was 
mentioned in the mortgage in frand of the 
law of registration and that the registra- 
tion was, therefore, invalid; he also denies 
that the premises No. 10, Wellssley Square, 
even belonged to Aimana and states that 
Zakia is dead and predeseased Abdul Wares. 
Other matters are referred toin the written 
statement but they are not material for 
tLe purposes of this decision. 

It is proved in evidence before me that 
the Ist defendant Abdulla is in possession 
of 10, Wellesley Square; and that he has been 
in possession thereof since his father’s death. 

The ‘following issues were settled, 
namely :— 

(1) Was the Burdwan property mortgaged 
at all by the deed of the Lith April 1902 P 

(2) Is there any such property in exist- 
ence as the Burdwan property purported 
to be mortgaged P 

(3) Was the mortgaged property regis- 
tered P À 

(4) Is the suit bad for non-joinder of 
parties P 

(5) Was the mortgage executed by the 
mortgagors and was there any consideration? 

With regard toissue (1) thisissue was 
“not raised by the written statement speci- 
fiscally but I ruled that it was a necessary 
issue, as I was bound to. satisfy myself 
before passing a desree which would affect 
the property that it was in fast properly 
charged by the mortgage. In my opinion, 
upon the true construction | of the mortgags 
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of the 15th April 1902, the Burdwan pro- 
perty is mortgaged to secure the sum re- 
ferred to in the mortgage, The document 
is not artistically drawn, but it recites 
the two properties, namely, that at 10, 
Wellesley Square, and the Bardwan property, 
that they belong to Aimana, that the 
money to be lent was required to 
pay of a mortgage on 10, Wellesley 
Square, and on paying this off and redeem- 
ing the aforesaid Calontta property from 
the mortgage they mortgage the same— 
the mortgage goes on to declare that the 
aforesaid two properties are not already 
charged or encumbered. In my opinion, 
upon the true construction of the whole 
document, the words “We mortgage the 
same” refer to as well the Burdwan pro- 
perty as the property at 10, Wellesley 
Square, and accordingly I decide the first 
issue by declaring that upon the true 
construction of the mortgage the Burdwan 
property was mortgaged by the deed or 
document of the 15th April 1902. 

Before dealing with issues Nos. 2, 3 and 4 
which are the main issues, I decide with 
regard to issue (5), .upon the evidence of 
Sarat Kinkar Mookerjee above referred to 
which evidence I accept as entirely trust- 
worthy, that the mortgage was executed 
by the mortgagors and that the full amount 
‘of the consideration, namely, Rs. 400 was 
paid by and on behalf of the mortgagees 
to the mortgagors, and {I decide that the 
whole amount of principal. except a sum 
of Rs. 710 remains unpaid and un- 
satisied and that the sum of Rs. 4,000 
was lent and advanced as to Rs. 3,000 by 
Kadambini and as to Rs. 1,C00 by Mrinalini, 

With regard to issues Nos. 2and 3, my own 
view, apart from authority, would be that 
once tha execution of the mortgage is 
proved, it is not open to those olaiming 
under the mortgagors to allege or adduce 
evidence to shew that any of the property 
purported to be mortgaged was either 
non-existent or nob owned by the mortgagors 
at the date of the mortgage. Mortgagees 
who get a decree get it for what it is 
wortb, and if may well be that having 
got a decree they may find themselves 
unable’ to execute it by ‘reason of the non- 
existence of the property to which it re. 
lates or other reasons. Numerous cases 
were cited before me to shew that there 
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can be no estoppel against an ast of the 
Legislature, notably the oases of Jagadbandhu 
Saha v. Radha Krishna Pal (1), Abdul Aziz v. 
Kanthu Mullick (2) and Madras Hindu Mutual 
Benefit Permanent Fund v. Ragavu Ohetti (3), 
and of course this proposition is not open 
to doubt, but the principle of those cases 
does not seem to’ me applicable here. In 
the case of Jagadbandhu Saha vy. Radha 
Krishna Pal (1), there was no registration 
at all and in the oase of Abdul Azz v. 
Kanthu Mullict (2), there was no regis- 
tration on the part of the person who 
claimed to set up the estoppel and the 
case of Madras Hindu Mutual Benefit Perma- 
nent Fund v. Ragava Chetti (8) deals with 
the powers of an illegal association, 
but: in view of the decision in Joginee 
Mohun Ohatterjee v. Bhoot Nath Ghosal (4), 
where the express point which arises here 
was raised. and decided against the view 
which I have expressed above although 
the point was left open on appeal: see 
Jogint Mohan Chatterji v. Bhoot Nath 
Ghosal (5), and also in view of the 
recent decision of the Privy Council in 
Harendra Lal Roy Chowdhurit v, Srimati Hart 
Dasi Debi (6), although in that case both 
mortgagor and mortgagee were parties 
to the fraud on the Registration Law, 
the principle of estoppel does not aconse- 
quently apply. I do not decide this case on 
any principle of estoppel, but on the evi- 
dence which was given before me to prove 
the existence or non-existence of the land 
at Burdwan purported to be mortgaged. 
Evidence on this point (excluding that of 
the Ist plaintiff Sudhir Chandra Sett on 
this point which, in my opinion, is not ad- 
missible and which I allowed subject to 
objection and“ to which I do not propose 
to refer) was given on behalf of the plaint- 
iffs by Mir Muhammad Shafi’ (witness 
No. 3), who stated that froma date some 
7 years ago he lived at Bobar for 5 
or 6 years, that he knew Belgoria tank, 
that there was land to the south which 


(1) 4 Ind. Cas, 414; 36 O, 920. 

(2) 10 Ind. Oas. 467; 38 C.512; 18 C. L, J. 693. 

(3) 19 M, 2C0; 6 Ind. Dec. (N. 8.) 844, 

(4) 29 C. 654; 60. W. N. 868. 

(5) 81 C. 146 at p. 149. 

(6) 28 Ind. Cas 637; 18 C. W. N. 817: 41 O. 972; 


27 M., L. J. 80; 12 A. L. J. 774,16 M. L. T. 6; 


(1914) M. W. N. 492; 1 L. W, 1050; 19 0. L. J. 454; 16 
Bom. L. R. 400; 41 I Å. 110 (P. C.). 
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belonged to Abdulla, son of Abdulla Meah, 
who was also known as Suddernddin Ahmed. 
This witness stated in sross-examination 
that he was not a ryot of Suddernddin; 
that there wasa public road to the south 
of the tank and a road to the west but 
not for carriages or carts, and that he did 
not know if there was any rent-free land 
on the side of the tank. This witness was 
not a very csatisfastory witness, and I 
cannot accept his evidence as throwing any 
light on the question I have to deside. 
The result is that apart from the mortgage 
itself, the plaintiff adduced no evidence to 
show the existence of the Burdwan property. 

The burden of proof undoubtedly lay 
with the defendant No, 1 to disprove affirma- 
tively the existence of this land in 1902, 
To establish this he gave evidence himself, 
stating that the boundaries as described 
made it physically impossible that so small 
a quantity as 1 bigha of land could be 
ecntained therein, that the land sontiguous 
to Belgoria tank never belonged to his 
father, although Belgoria tank and the 
banks thereof which enclosed the tank and 
which were higher than the level of the. 
ground did belong to him, the defendant 
No. 1—that he, the defendant No. 1, 
had no rent-free land adjoining the 
tank, that no public road lay to the west 
of Belgoria tank and that this was the 
state of things in 1902. In oross-examination 
this defendant stated that he was not pre- 
pared to question the correctness of the 
description of Belgoria tank in, Exhibit 
C as being 2 bighas in extent and rent-free, 

The other witness who gave evidence on 
this point on behalf of the defendant No. L 
was Shaik Abdul Latif, who stated that he 
had property at Bohar and was employed at 
the Bohar Branch Post Office, that he 
served under Sudderuddin for 6 or 7 years, 
that the tank was on rent-free land, but 
that no rent-free land adjoins the tank, and 
that to the south of the tank is the land of 
Abdul Haiy or Abdul Meah. 

Both these witnesses were, in my opinion, 
reliable witnesses, and E aocept their evi- 
denca as accurate. This being ro, the only 
point which Ihave to decide is whether 
their evidence is snffisient to rebut the 
presumption raised by the mortgage that 
the mortgagors had at the date of the 
mortgage the land at Burdwan which 


Vol. XLVIII] 


they purported to mortgage and to establish 
affirmatively that no such land belonged in 
1902 to the mortgagors. 

The svidence on the point is not entirely 
convincing having regard to the fact 
that the mortgagors did own land in the 
neighbourhood and also Balgoria tank, but 
I am bound on the evidence before me 
to some to the conclusion that there was 
in fact no such land at Burdwan, the 
property of the mortgagors, as the mort- 
gagors purported to mortgage by the doeu- 
ment of April 15th, 1902, and that conse- 
quently the registration of the mortgage 
was bad. I should add that the plaintiff 
No. 1 stated that he had no documents of 
title in his possession relating to the Bur- 
dwan property. ; 

The result is that I answer issues Nos. 2 
and 3 in the negative. 

In view of my decision it is not really 
necessary to deside issue No, 4, but, as 
evidence was called on the point, I think it 
right to say that I am satisfied that the 
lady who appeared before me in a Palki 
and was examined and cross-examined was 
not the defendant Zakia, and I accept the 
evidences of the defendant No. 1 and of 
Syed Abdul Razak that Zakia the daughter 
of Sudderuddin and Alima died in 1314, 
some 7 years ago, leaving as her heirs 
after the death of her husband Elias—who 
survived her—Syed Muhammad Mahmud 
and Khatoon Bibi, neither of whom are 
parties, and the defendants Nos. 1 and 3, 
although in view of the desision reported 
as Davalaca v. Bhimaji Dhondo (7). I 
should not have been prepared to say that 
the suit was bad for non-joinder of parties. 
The result will be that the suit will be 
dismissed, but í make no order as to costs 
except for taxation of the costs of their 
respective attorneys as between solicitor and 
client against the plaintiffs and defendant 
No. 1, 

Mr. N. Sircar (with him Mr. I. B. Sen), 
for the Appellants. ` 

Mr, 0. R. Das (with bim Mr. D. N, Basu), 
for the Respondents. 

JUDGMENT, 

Wooprorrs, J.—Thisis a suit on a mort- 
gage, dated the 15th of April 1902, executed 
by one Syed Moulvi Sadernddin Ahmed 


“and his wife Sayadani -Aimana Bibi in 
(7) 20 B. 338; 10 Ind. Dec. (N. s.) 787. 
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favour of Srimati Kadambini Dasi and Srimati 
Mrinalini Dasi, The ist plaintiff is the 
sole executor of Srimuti Kadambini Dasi. 
The mortgage was to secure the sum cf 
Rs. 4,000 and the seourity was the house 
No. 10, Wellesley Square, in Calontta, and 
a piece of rent-free land, one digha in 
area, in Bohar in the district of Burdwan, 
butted and bounded in _the manner stated 
in the first paragraph of the plaint, 

The Muhammadan defendants are the 
representatives of the mortgagors. The 
defence of one of them is that his father, 
the mortgagor, and his step-mother, 
Sayadani Aimana Bibi, never had any 
rent-free land (measuring one bigha or 
otherwise) in Bohar in Pergana Ranihati 
in the District of Burdwan; as referred 
to in the first paragraph of the plaint 
and describsd in the deed of mortgage, 
He denies that there was any such plot 
of land, and suggests that it was a fictitious 
plot mentioned in the deed of mortgage 
in fraud of the law of registration and 
that the registration of the mortgage being 
invalid, the plaintiff cannot get relief in 
respect of the same. He further does not 
admit the receipt of consideration. 

The issues were: Whether the suit was 
bad for non-joinder of parties. We are 
not concerned with this now. This was the 
fourth issue. The fifth issue raised the 
question whether the mortgage was exeanted 
by the mortgagors and there was any consi- 
deration. ‘This issue wae decided in favour 
of the plaintiffs by the learned Judge, 
and there bas been nothing said against 
his decision on this point. Thera is no 
question in this appeal about the merits 
of the appellants’ case. 

The first issue raised the question whether 
the Burdwan property was mortgaged at 
all ky the deed of the 15th of April 
19.42. This issue was desided in favour 
of the appellants, though the respondents 
here have sought to persuade us to hold 
that the learned Judge’s decision was 
wrong. The mortgage (though, as the 
Judge pointed out, it might have been 
in some respects more clearly drawn) 
states that “the mortgagors executed this 
bond to the following oeffest:” It then sets 
out both the Caloatta and the Burdwan 
property, thereby indicating that both 
these properties were the subject of the 
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mortgage. It then recites the ownership, 
of these two properties and it states that 
neither of the properties are charged or 
encumbsred by mortgage or attachment, 
which would be unnecessary if one of them 
was not intended to be mortgaged. Moreover, 
the case made is that the Burdwan 
property was inserted in order that the 
Registering Court of Burdwan might have 
jurisdiction by reason of the fact that one of 
the mortgaged properties was in that district. 
I am, therefore, of opinion that upon a 
true construction of the whole document, 
the Burdwan property was mortgaged. 

There remain then the second and the 
third issues, namely, (sescond)—-Was there 
any such property in existence as the 
Burdwan property purported to be mort- 
gaged, and (third)—Was the mortgaged 
property registered? 

These questions involve a determination 
of the contention whether the appellants 
ean invoke any estoppel. Seetion 115 of 
the Evidence Act would prima facis apply, 
as there has been here a representation 
of fact and an alteration of position. 
The question arises—is an estoppel being 
invoked to defeat the provisions of a Statute, 
The learned 
Judge indicates that his own view, apart 
from authority, would be that onee the 
execution of the mortgage was proved, it 
was not open to those claiming under 
the mortgagor to alleges or to adduce 
evidence to show that any of the property 
purported to be mortgaged was either 
non-existent or not owned by the mortgagors 
ab the date of the mortgage. But the 
learned Judge, by reason of the desision 
of the original Court in Joginee Mohan 
Ohatterjee v, Bhoot Nath Ghosal (4) and in 
view of the recent Privy Council decision 
in Harendra Lal Roy Ohowdhuri v. Srimatz 
Hari Dast Debi (6), desided that the 
principle of estoppel was not applicable. 
He has, however, himself pointed out 
that in the Privy Council case, both the 
mortgagor and the mortgagee were parties 
to a frand on the Registration Law, and 
in the case reported as Jogint Mohan 
Ohatterji v. Bhoot Nath Ghosal (5), Chief 
Justice Maslean expressed himself as 
disposed to take the view that the defend. 
ant was estopped, although the question 
was actually left open and not decided. 
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There can be no doubt about the general 
rule that the principle of estoppel cannot - 
be invoked to defeat the plain provisions 
of a Statute in the sense in which that 
rule is properly understood. The question 
is, however, whether the estoppel has 
been invoked for sush a purpose here. 
This is not like the sases cited in the 
judgment of the learned Judge in which 
there was either no rsgistration at all, 
or in which it was alleged that both 
the mortgagor and mortgagee were parties to 
a fraud, nor isit acase of agreement. We 
cannot further assume that there was an 
attempt to defeat the Law of Registration 
except by also assuming that there was 
in fast no property in Burdwan, which is 
the point in question, If we assume 
that, there is an end of the case. If 
then it be said - that to apply an estoppel 
would be to shut out the attempt of the 
defendants to prove the true fasts, there 
it should not be so 
shut out, unless we can say that we are 
applying the provisions of estoppel to 
defeat the provisions of a Statute. I am 
disposed to hold that the defendants are 
estopped: but it is mob nseassary to rely 
on this, as, on the evidence, my opinion 
is that the appellants should succeed. 

The facts show that the mortgagor 
Syed Moulvi Saderuddin Abmed was a 
man of property, position and charaster 
for honesty. There is no evidence of an 
intention on his part to commit fraud. 
What is shown is, that the document was 
to be registered in Calcutta, but a few 
days prior to registration Syed Moulvi 
Sadernddin Ahmed on account of ill-health 
of his wife was not able, to come to 
Caloutta, and, therefore, in order to register 
the mortgage at Bardwan he inoluded the 
property belonging to him, which was 
situated in Bohar in that district. It is 
admitted that he had other property in 
the neighbourhood. Therefore, the position 
is that he desired to found jurisdiction 
in the Burdwan Registration Court and 
that he actually had property in Burdwan 
available for that purpose. It is to my 
mind, therefore, inconceivable under these 
circumstances that the mortgagor should. 
either deliberately or throngh carelessness 
insert in the mortgage-desd property he - 
had not got, 
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Then, upon the evidence, even. if the 
‘defendants are not estopped, there is no 
question but that the statement in the 
mortgage is very strong evidence against 
them. No one is more likely to know 
whether the property is held by him and 
what is its position thao the alleged 
owner, ard the statement that there was 
‘such a property at Burdwan, and its 
boundaries are set out in the document 
signed by Syed Monulvi Sadernddin Ahmed 


and his wife. The onns, therefore, lay 
upon the defendants to disprove the 
existence of this land in 1902, ‘The 


learned Judge in his -Judgment holds tkat 
the onus was on the defendants and 
states that the questidn was whether the 


evidence given for the defendants was 
sufficient to rebut the | presumption 
raised by -the mortgage that the 


mortgagors had at the date of the mort- 
gage the land at Burdwan which they 
purported to mortgage, and to establish 
affirmatively that uo such land belonged 
in 1902 to the mortgagors, The learned 
Judge on this saya:— The evidence on the 
point is not entirely convincing having 
regard to the fact thatthe mortgagors did 
own land in the neighbourhood and also 
Belgoria tank.” Notwithstanding this, 
however, he held that he was bound by 
the evidence to come to the conclusion 
that there was in fast no such land at 
Burdwan. If, however, the evidence was not 
entirely convincing and the onus lay upon the 
defendants, the decision should upon the 
- learned Judge’s findings have been “the 
other way. Bat apart from this, and 
upon examination of the evidence, I think 
that the defendants have not established 
that which lies upon them. Had the onus 
been upon the plaintiff, it may be conceded 
that it might be difficult to hold that he 
made out the existence of the land with 
the boundaries as stated. But thatis not 
the case here. It starts with the strong 
evidence of the statement in the mortgage, 


and, I think, Mr. Sarkar has shown a 
case for identifying, to some extent at 
least, two of the boundaries; and, as 


regards another of the boundaries, the 
defendants’ evidence wotld not appear to 
be true. In any oase, I am not prepared 
to hold that the defendants have established 
that the mortgagors had no land at 
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Burdwan and that there was no such 
land as described in the mortgage. It 
may be that when the plaintiff endeavours 
to execute this mortgage decres, he may 
not be in a position to satisfactorily 
identify the boundaries of this land so as 
to enable him to sell the same either 
due to original misdeseription or change 
in the surroundings during the past fifteen 
years. That is a different case from the 
one before us, which is whether or not 
the defendants have established that the 
mortgage is invalid by reason of the fact 
that there was no land at Burdwan. 

In my opinion the respondents fail in 
this case: and I would answer the issues 
Nos. 2 and 3 in the affirmative, namely, that 
there was such property in existence at 
Burdwan as alleged and that the mort- 
gage was properly registered. In the 
result the suit must be decreed. Mr. 
‘Sarkar on behalf of the appellants states 
that he is not seeking fora personal decree, 
Therefore, there must be a decree againat 
the mortgaged premises only, 

An objection was raised by Mr. Das on 
bahalf of the respondents that there could 
be no decree against them until it was 
determined whether the decree could he 
sustained against the heirs of Zakia Bibi. 
But this contention is without basis, 
having regard to the fast that no personal 
decree is sought against anybody, but 
merely against the mortgaged property 
itself, As against the heirs of Zakia 
Bibi, if they desire to contest the plaintiffs’ 
suit, then, in that case, they having been 
added after the determinatinn of the suit 
in the first Court, evidence will have to 
be given, and a trial held as against them. 

Upon these terms, in my opinion, the 
appeal should be decreed with costa as 
against the respondents except the heirs 
of Zakia, Mr. Sarkar on behalf of the 
appellants having agreed to pay the costs 
‘of one day's hearing to the heira of Zakia 
Bibi. Mr, Sarkar’s client will pay the 
costs of the guardian ad litem of the 
daughter of the 2nd defendant and 
may add them to his own costs. The 
plaintiff is entitled to his costs in the 
first Court against all the defendants 
appearing in that Conrt. 

SANDERSON, C. J.—I concur. 

Appeal decreed, 
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OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Civit MISORLLANEOUS Appaat No. 39 oF 1917. 
September 3, 1917. 

Present :—Mr. Lindsay, J. ©. 
ANANT SINGH AND anoraer—OsysecTors 
-—APPELLANTS 

È versus 
KALKA SINGH AND oragrs—Opposite Party 
— RESPONDENTS. 

Provincial Insolvency Act (III of 1907), ss. 2, 18— 
Joint family property, undivided share in, whether 
“property —Receiver, appointment of. 

A Receiver cannot be appointed under section 13 
of the Provincial Insolvency Act in respect of an 
insolvent’s undivided sharein the property of the 
joint family of which he isa member, Such undivided 
share is not “property” as defined in section 2 of the 


Act. ~ 
Appeal against the order of the District 


Judge, Sitapur, dated the 13th April 1917, 
Mr, A. P. Sen, for the Appellants. i 
Babu Basudeo Lal, for Respondents Nos. 4, 

6, 7 and 8. 

JUDGMENT.—This appeal is dirested 
against an order made by the District Judge 
of Sitapur in his insolvency jurisdiction. It 
appears that the opposite party Kalka Singh 
filed an application to be adjudged insolvent. 
His application was accepted and an adjudi- 
cation order was passed. It was made to 
appear to the Court below that the chief 
property of the insolvent consists of an 
area of 400 kham beghas of land, which 
he held as a guzaradar, The learned Judge 


in his judgment refers to a desision of | 


this Court,. in which it was held that 
this property which was granted to the 
grandfather of the insolvent was granted 
for the maintenance of the family and was 
not alienable and in that judgment, a copy 
of which has been prodused before me, I find 
that we refused to recognise alienations 
made in favour of mortgagees. What the 
learned Judge in his order says is this. 
His argument is that the usufruct of the 
property was transferred to the insolvent 
and that this usnfruct may be alienated for 
the purpose of paying off his debt, 
subject to any rights which his sons 
may have to be maintained out of -the 
property ; and teking this view of the law 
he has directed the appointment ofa Re- 
ceiver and ordered him to take over this 
property and arrange for a lease of the 
same, The contention in appeal here is 
that it was not competent to the Court to 
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order the appointment of a Receiver for the 
purpose of dealing with propsrty which is 
joint family property and, further, property 
which has been declared to be incapable 
of alienation. It seems to me that this 
objection must prevail. Looking at the 
definition of the term “property” in the 
Provincial Insolvency Act (Act III of 
1907), section 2, we find that it inolodes 
property over which or the profits of which 
any person has a disposing power which 
he may exersise for his own benefit. If 
if is the fact, and it does not seem to be 
disputed, that Kalka has got 8 sons who 
with him constitute a joint family, then 
if is impossible to describe any portion 
of this 400 bighas area or the usufruct of 
400 bighas as property within the meaning 
of the definition just quoted. The‘case from 
the legal point of view is very much the same 
as the cage in which it has been held that a 
guardian of the property of an infant membar 
of a joint Hindu family cannot properly be 
appointed in respect of the infant’s interest 
in the joint family property, because the 
interest is not individual property and, 
therefore, not property with which the 
guardian, if appointed, would have anything 
to do; on similar principles it seems that a 
Receiver cannot be appointed in respect 
of the undivided share of the property of a 
member of a joint Hindu family. Farther 
it may, be pointed out that to vest the 
property in a Reseiver and to direst the 
Receiver to grant a lease of the same is 
to treat this property as being capable of 
alienation, It has already been desided 
that itis not, On this ground, too, I think 
the order of the Court below is not correct, 
1 allow the appeal and setaside the order 
of the Court below. I make no order as 
to costs. V 


Appeal allowed. 
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PRIVY COUNCIL. 
— APPEAL FROM tag CatcuTta Hian Court. 
July 26, 1918. 

Present: —lLord Shaw, Lord Phillimore, Bart., 
Sir John, Edge and Mr. Ameer Ali. 
Raja DURGA PRASHAD SINGH— 
PLaIntIFs—APPELLANT 
versus 
TREBINI SINGH AND orgurs— 
Dergnpantsa— RESPONDENTS, 

Bengal land law-—Ghatwali tenure—Rights of 
ghatwal and his family over property subject to tenure, 
nature of. 

In the Zemindari of Kharakpur in Bengal the 
ghatwali tenure is ordinarily hereditary, the estate 
descending to such male member of the family as 
the Zemindar approves as competent, and it is the 
right of the family, so long as they have male mem- 
bers compétent to perform the duties, to have one 
or more of them appointed ghatwals, but the 
incidents of the tenure are not such as to give 
the family any rights over the property while 
it is in the hands of the ghatwal. [p. 650, cols. 1 & 2.] 

Where the Zemindar on being released from the 
performance of ghatwali duties gave a pattah to 
four ghatwals, members of a family, granting the 
lands (which were till then subject to the ghatwalt 
tenure) in perpetuity at an annual fixed jama: 

Held, thatthe members of the family other than 
the four grantees took no beneficiary interest .in the 
lands granted. [p. 582, col. 2 ] 

Appeal from a judgment and decree of the 
High Court, at Calentta, affirming a judg- 
ment and dearee of a Subordinate Judge. 

: FACTS.—In 1873 the Zoemindar of 
Kharakpur, Raja Lela Nund Singh, who 
was released from the performance of 
the Ghatwali duties, granted a Mokurari 
Pattah of certain lands to four persons, 
who were till then the Ghatwals of the 
Jands granted. By a sale deed, dated the 9th 
April 1907, the plaintiffi-appellant purchased 
certain shares in the Mokurari lands from 
persons who alleged that they or their 
predecessors and the four grantees were 
members of the same family, that the 
Ghatwali lands had been in their family 
from time immemorial, and that the Mokurari 
grant was made to the said grantees 
on behalf of the family. The plaintiff sued 
on the 15th March 1908 to eject the first 
nine respondents to whom the interest of 
the grantees had passed. The Subordinate 
Judge dismissed the suit, holding that tbe 
four Mokuraridars alone were the owners 
of the Mokurari lands. On appeal the 
High Court affirmed that decree, holding 
that the plaintiff had failed to prove that 
his vendors had any title to the Mokurari 


- Mokurari lands; 
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lands or that they had possession thereof 
ever since 1873, The plaintiff therenpon 
appealed to His Majesty in Counail, 

Messrs. Upjohn, K. O., DeGruyther, K, O. 
and J. Mf. Parikh, for the Appellant.—The 
Mokurari lands were before the grant Ghatwali 
Jands, which had been in the family of the 
plaintiff’s yendors and the grantees from 
time immemorial. The Zemindar appointed ` 
Ghatwals from the members of the family, 
which had the right to ask the Zemindar 
to appoint a fit person or persons as Ghat- 
wals. The Ghatwals' for the time being 
held the lands on behalf of the family, 
The Mokurari was granted to the four 
persons who happened to be the Ghatwals 
at the time of the grant. They took the 
grant on behalf of all the members of the 
family, The KEkrarnama of 1872 showed 
that the lands had been ancestral Ghatwali 
lands of the family, and that though the 
grant was made to four members of the 
family all fhe members of the family had 
an interest in the grant. The Rumford 
Market Oase, Keech v. Sandford (1) was relied 
on. Reference was made to Raja Lelanund 
Sing Bahadoor v. Government of Bengal (2) 
and Raja Lilanand- Singh Bahadur v. Thakur 
Munorunjun Singh (8). The Court below 
had not appreciated the plaintiff’s evidensa. 
There was reliable evidence to establish 
that the plaintiff's vendors reseived their 
shares of the profits of the village and 
that they had held kamat lands. The 
Ekarnama of 1873, which wasa declaration 
against the interest of, or one by an osoupier 
qualifying his estate, established the general 
claim of the family, and the plaintiff was, 
therefore, entitled to recover at least that 
l-anna share. 

Mr, Dube, for the Respondents,—There 
were concurrent findings of fact that the 
plaintiffs vendors had no title and that 
they had never held possession of the 
and these findings should 
not be disturbed: Sajjad Husain v. Abid 
Husain (4), The Mitakshara Law of inherit- 

(1) 2 White & Tudor’s L. O. in Eq. 708. 

(2) 6 M.I. A. 10l; 4 W. R. (P. O.) 77; l Sar. P, O. 


- J. 505; 1 Sath, P. C. J. 248; 19 E. R. 38, 


(3) L.A. Sup. Vol. 181; 13 B. L. R. 124;3 Sar. P. 
C. J. 238. 

(4) 16 Ind, Cas. 197; 39 I. A. 166;34 A. 455; 14 
Bom. L. R. 1055; 16 O. W. N. 889; 23 M. L. J. 210; 
10 A. L.J, 364 160. L. J. 613; 12 M. L. T, 361; 
(1912) M. wW, N. 976; 15 Q. 0, 271 (P, C.). 
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ance was not applicable to Ghatwali tenure 
and the Ghatwali lands were not divisible 
as contended by the plaintiff: Nzlmoni Singh 
Deo v. Bakranath Singh (5), Anundo Rat v. 
Kali Prosad Singh (6), Kali Pershad v. Anand 
Roy (7) and Chhatradhari Singh v. Saraswati 
Kumari (8). The title to thelands was in 
the four grantees. The Courts below have 
agreed in finding that the plaintiffs ven- 
dors had never enjoyed the lands since 
1873, and that the suit was, therefore, barred 
by limitation. 


Mr. DeGruyther, K. 0., replied. 


JUDGMENT. 

Lorp PAILLIMORE.——The suit to which this 
appeal relates is brought to recover certain 
lands formerly held under Ghatwali tenure 
in the 4emindari of Kharkapur in 
Bengal. 

These lands were originally held by the 
Zemindar under the ruling power upon 
terms that the Zemindar should perform by 
himself or his tenants the duty of guarding 
the Ghats or passes against marauders and 
preserve fhe peace of the district, and dis.» 
charge other Police services. 

In the year 1838 the Government, being 
of opinion that these duties could be, and 
indeed were being, better performed by their 
own officers, and that the Government was 
entitled to resume these lands, as the 
services for the performance of which they 
were originally held were no longer needed, 
claimed to resume them accordingly. 

Litigation ensued, and the Government 
was successful in the Courts in India, but 
the decision was reversed on appeal to the 
Privy Counsil, and the Raja Zemindar was 
quieted in his possession, 

The case was decided in 1855, and is re- 
ported as Raja Lelanund Sing Bahadoor v, 
Government of Bengal (2). 

As it was still possible that the Govern- 
ment might insist upon the Zemindar 
performing certain of the original duties, 
a compromise was entered into, and a settle- 
ment was arrived at by which the Zemin- 
dar paid a Jama of Rs, 10,000 per annum, 


(5) 9 I. A. 104; 9 C. 187; 5 Shome L, R, 68; 4 Sar. 
P.C. J. 335;4 Ind. Dec. (N. 3.) 777. 
e) 10 0. 677; 5 Ind. Dec. (N. s.) 455, 
(7) 15 1. A; 18; 15 C. 471; 12 Ind. Jur, 172; 6 Sar. 
P, O. J. 121; 7 Ind..Dec. (N. s.) 898. 

(8) 22 O. 186; 11 Ind, Deo, (x, s.) 103, 
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and was released from further performance 
of these duties. 

Thereupon he in turn endeavoured to 
resume their tenures from the several 
Ghatwals on the ground that their services 
were no longer required. This led to much 
litigation with varied fortune. [n two oases 
reported together in the Supplemental 
Volume of Indian Appeals, page 1S1, the 
first being Raja Inlanand Singh Bahadur v, 
Thakur Munoruniun Singh (3), the Ghatwals 
were successful both in India and before 
the Privy Council. In a third case heard 
at the same time the Ghatwal got better 
success before the Privy Council than he 
had in India. ‘hese cases were decided 
in 1373. Further, it appears from the judg. 
ment of the Subordinate Judge that there 
were some other cases, apparently not 
reported, in which the judgments in India 
were in favour of the Gemindar but the 
decisions in tHe Privy Council in favour of tha 
Ghatwals. 

In the case of the particular lands now 
in dispute, they were held by four Ghat- 
wals and the desision went against 
them and in favour of the Zemindar in 
the High Court at Caloutta,and they appear 
to have neglected to appeal in time; but 
on learning that other Ghatwalsin a similar 
position had been successful before the Privy 
Counsil, they became dissatisfied and were 
endeavouring to ses if they could not by 
some means re-open the question when a 
compromise was arrived at, and the Zemindar 
gave a pattah to the four Ghatwals grant- 
ing the lands 
uniform jama of Rs. 1,031. 

This patiah is dated the 6th July 1873. 
The grantees Dharmu Roy, Chaman Roy, 
Gokul Roy and Mangal Roy are desoribed 
in it as former Ghatwals of the Mouzahs 
named in the patiah, and it is recited 
that “the said Mouzahs, original with 
dependensy, had from the time of the former 
Rajas been in the possession and occupa- 
tion of you and your ancestors by “virtue of ~ 
Ghatwali right.’ The litigation and the 
agreement of the parties to come to an 
amicable. settlement are then recited, and 
the Rajah proceeds to make the grant in 
the following words: “Therefore, I have 
made in fayour of you the permanent Is- 
tamrart Mokurare settlement in perpetuity 
descendible to progeny and generation after 


in perpetuity atan annual , 


mm. 
| 


1854 


na 


it 
Vol, XLVIII] 
| DURGA PRASAD SINGH Y. TREBINI SINGH, ` 


generation in respect of Mouzba Khadwa, etc, 
original with dependencies in existence from 
before.........a6 an annual uniform jama of 
ns. 1,081. _ 

The four grantees thereafter dealt with 
the property as their own as property 
held by each severally, in respect of his 
4-anna share, as a member of a Hindu 
family holding jointly with bis sons and 
grandsons. 2 

The four grantees, as managers or Kartas 
of a Hindu family, jointly made mortgages 
and leases, and in particular, in the year 
they, with their sons and otker 
descendants, exesnted two mortgages in 
favour of Shitabi Singh. Upon these mort- 
gages desrees were ultimately obtained, 
and the villages were sold in execution 
to the first party defendants, whose re- 
presentatives are the respondents appearing 
before the Board to support the judgments 
under appeal. Delivery of possession was 
made on the, 6th March 1897. It should 
be added that since the date of delivery 
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the first party defendants or their predeces- 
sors haye been in possession. 

The case made for the plaintiff-appellant 
accepts a large part of that of the de- 
fendants-respondents. The patiuh is admit-. 
ted, as also are the apparent title thereby 
created iù favour of the four grantees, 
Dharmu, Chaman, Gokul and Mangal, the 
title deduced from them to the first party 
defendants, and the possession by the lat- 
ter from the date of delivery upon the 
sale. The -case made is that the. pattah 
was granted to the four grantees as repre- 
sentatives of one great family descended 
from a common ancestor, and that all 
the ‘male descendants have beneficiary 
interests in the several Mouzahs according 
to their respective shares per stirpes, and 
that the plaintiff is the assignee of in- 
terests of several of these descendants in 
shares amounting to 7-annas 
nearly half. A short 
pedigree will show the origin and nature 
of the several intersts which he claims to have 
bought:— 











Mangal. 





THAKUR LACHMAN Roy, P 
Kanthman, Bahore, 
i _ Sukdeo, = 
ae m =n 
f | 
Rang Lal, - Lachman, Chintaman, Dharmt, 
died childless. <n 
© 
> ( | a 5 7 
Chaman, Rupdeo. Ganpat. Gurdayal, Sirun. Gopi. Sheodoyal. Mahtap, 
[ 
( AN 1 
Ajit, - $ ee 
| Bansraj, 3 Anandi, Hansraj, 
i | Chauthi, 
f of 
Sita. Prashad, Digan | Gokul. ` 
ji 7 SEEE E EEE 
4 ( ‘ 
Ciouri. ; 
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On the assumption mada on bshalf of 
plaintiff, Rupdeo, a brother of Chaman, and 
his descendants have a claim in some 
beneficiary share, presumably a l-anna 
share, Ohintaman, brother of Dharmu and 
uncle of Chaman, and his descendants 
would have a 2-anna share; in the other line, 
Ajit and his descendants would have a 4-anna 
share and Ohauthi and his descendants a 
9.anna share. The plaintiff. has bought 
up all these shares, except thoseof some of 
the descendants of Chauthi. 

Lachman Roy, the common ancestor, 
flourished about 1750. He was probably 
in his day the Ghatwal. His son Bahore was 
Ghatwal; so was Bahore’s son Ajit, Sukhdeo, 
the grandson by the other line, was Ghatwal 
apparently with Bahore, and later on with the 
latter’s grandson Anandi, In 1854, Digan, 
father of Mangal, was Ghatwal in conjunsticn 
with some member of the other line, proba- 
bly Dharmu, and then in 1864, when the 
Zemindar sought to ‘ejest them, the four 
grantees were the Ghatwals, 

The plaintif suggests that they were 
chosen a3 the representatives of the several 
branch families and held their shares of the 
family estate on bghalf of all the male 
members. This case is rested upon three 
grounds; the nature of the Ghatwali tenure 
as determined by the several desisions of 
the Privy Council, the alleged enjoyment 
by the beneficiaries of their respective shares 
from the grant of the pattah to the sale 
by the Court, and upon an Ekrarnama exes 
suted on the 22nd September 1873, that is, 
between two and three months after the puttah, 

As regards the first ground thers are 
several decisions of the High Court and 
of this Board on the nature of this tenure. 

Some have been already sited, and in 
addition special reference may be made to 
Nilmont Singh Deo v. Bakranath Singh (5), 
desided in 1882,a case not so much in point 
as the Ghatwali lands were in another 
Zemindari, and to Kali Pershad v. 
Anand Roy (7), desided in 1887, concerning 
other lands in the Zamindari of Kharak- 
pore. ` 
The result of the decisions is that the 
Cchatwali tenure is crdiarily hereditary, 
the estate descending to such male member 
of the family as the Zamindar approves 
as competent, and that if is the right of 
the family so long as they have male 
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members competent to perform the duties 
to have one or more of them appointed 
Ghatwals. It was certainly an advantage 
to the whole family that one of their mem- 
bers should hold the office and the tenure. 
He could put otlier members of the family 
into minor offices and grant them subor- 
dinate interests commonly called jofes, and 
he could and would generally provide for 
the family in the manner expected of its 
head. But this is a long way off making 
him a trustee for the family or treating 
the Ghatwali estate as possessed by the 
family and reducing the Ghatwal to the 
position of Karta or managing head of the 
family. Their Lordships do not find that 
the incidents of Ghatwali tenure are such 
as to give the family any rights over the 
property while it is in the hands of the Ghatwal 
and they find themselves upon this point 
in full agreement with the Courts in 
India. So far, therefore, if the assump- 
tion were to be made that the scheme 
of the pattah was to preserve family 
rights, there would still be no reason for 
holding that they extended so as to give 
any beneficiary interest in the Mauzahs to 
the male members of the family other than 
the actual grantees. 

The plaintiff, however, relied upon au 
ancestral actual possession and the receipt 
of their share of the rents and profits by 
his vendors or their predecessors-in-title, 
and he called several witnesses to depose 
to this. He laboured under an initial 
difficulty in stating what those shares 
were, as they had been variously stated 
in his plaint and in a previous plaint . 
ina suit brought by his vendors in March 
1898 and discontinued by them, it was 
said, on account of poverty, and again 
differently stated in cther proceedings. 
Bat it is unnecessary to discuss this matter 
at length. The Subordinate Judge who, 
saw and heard the witnesses 
plaintiff did not accept their testimony, 
and the High Court saw no reason for 
“differing from him. It was contended on 
behalf of the plaintiff that the Judges of 
the High Court made no _ independent 
examination of this evidence and that their 
Lordships are, therefore, not “bound tə treat 
the case as one of concurrent findings of 
fact, and their Lordships permitted the 
Counsel for the plaintiff to read and 


os 
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comment upon this evidence. But the 
result is that their Lordships see no 
reason for differing from the judgment 
of the Subordinate Judge upon this point: 
and it must be taken that the plaintiff. 
did not succeed in proving that his vendors 
or their predecessors-in-titl were ever_in 
possession or in the enjoyment of shares in 
the rents and profits since the grart of the 
patiah. 

There remains for consideration the 
argument for the plaintiff founded upon. 
the Hkrarnama. This argument was 
rejected by the Subordinate Judge and 
by the High Court, and their Lordships, 


as it will be seen, have come to the 
same conclusion in the end.- But the 
point is not altogether. easy to decide, 


for there is prima facte some weight in 
the contentions founded upon this docu- 
ment, 

The grantor fs one of the four 
grantees under the pattah, Dharmu Roy. 
He describes himself as son and heir of 
Sukhdeo Roy and recites that the four 
Mouzahs form an  aneestral Ghatwali 
Mahal, which have “since olden times 
been in our possession and occupation.” 


He then resites that the Rajah had 
taken possession of them and done 
away with the Ghatwali tenure and 


that thereafter by amicable settlement the 
Mouzahs were obtained “under a Mokurart 
patiah, at an annual -jama of Com- 
‘ pany’s Rs. 1,031 in the name of the four 
grantees.” S 

The dosument proseeds as follows :— 

“As this Mahal is our old ancestral. 
Ghatwali, and although onr names 
recorded in the Government Office, ete., 
yet all the heirs ho are the heirsof the 
common’ ancestor, have been in equal 
possession thereof in the Moffusil, and all 
the heirs have been and are supported and 
maintained thereby in the Moffusil, and 
whereas one set of these Moffusil co-sharers, 
namely, Ganpat Roy, Gurdayal Roy, Gopi 
Roy and Sri Roy, the four brothers and 
the own nephews of me, Dharma Roy 
is not satisied unless their names are 
recorded or they obtain a deed, therefore, 
of my own accord and free-will, with 8 
view to put a stop to disputes in future, 
1 do hereby make. a valid declaration and 
give out in writing that, after paying the 
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rent mentioned in the said Mokurar: patiah 
and the village and Court expenses, Ganpat 
Roy, Gurdayal Roy, Gopi Roy and Sri 
Roy shall get. leanne share ont of the 
share of me, Dharmu Roy and the said four 
brothers will divide equally amongst them- 
selves the said l-anna share; that although 
the names of us, the said Mokuraridars, 
are recorded in the Suddar Serishta of the 
said Rajah Saheb, still the said Ganpat 
Roy and others, the four brothers, shall 
always continue to hold possession in the 
Moffusil to the extent of 1-anna share, 
and that all the co-sharers and co-partners 
sbail have to pay all expenses which have 
been incurred in obtaining the Mokurarz 
patiah of the aforesaid Mouzahs, as also the 
expenses whioh may be incurred in future in 
sonnestion therewith, in proportion to their 
respective shares.” 

The other three grantees were witnesses to 
the execution. 

It appears that when the dosument 
was presented for registration, Dharmu 
opposed the registration stating that he 
had not exesuted the deed and thathe 
did not know how to write, but that 
eventually it was registered under an 
order of the District Judge. Dharmu, howa 
ever, was illiterate and had signed by the pen 


of a scribe. 


t could not be disputed that this doou- 
ment constituted an admissible and relevant 
piecs of evidence, and that both the recitals 
and the operative part have to be considered. 
Bat the two do not stand upon the same 
footing. The recital that all the heirs of 
the common ancestor have been in equal 
possession of toe Monzahs is larger than 
is necessary for the operative part of 
the deed; and it may be that whereas 
Dharmu was content to settle a l-anna 
share for the benefit of the sons of 
his deseased brother, ‘and the deed in ` 
its operative part was, therefore, a true 
expression of his will and rightly regis- 
fered, yet that he being illiterate had 
not understood or intended the terms of 
the recital or that his co-grantees did not 
approve of them, and that this was the 
explanation of the opposition to the 
registration. 

The draughtsman may have thought it 
expedient to insert something in the nature 
of a consideration so as to take the deed 
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out of the category of voluntary settlements 
and he may have been carelessly or wrongly 
instructed. 

The learned Subordinate Judge endeavour- 
ed to ent the knot by inferring that some 
other members of the family fraudulently 
introduced this recital. But there is no 
warranty in the evidence for inferring fraud 
and no suggestion of it appears to have 
been made fo any of the plaintiff’s witnesses. 
All that oan be said is that it is possible 
that such was the case, 

There is, however, a stronger comment 
which was also made by the Subordinate 
Judge, and that is that the recital is not 
only larger than the operative part, but 
inconsistent with it. On any theory of 
descent per stirpes the descendants of Sukh- 
dso would have an 8-anna share and each 
of the four sons a 2-anna share. The four 
sons of Chintaman in whose favour the deed 
is made would have their father’s 2 annas 
and Dharmu would have 2annas and 
no more. But he is parting with a l-anna 
‘share only and keeping 3, on the theory; 
for himself. 

The suggestion made on behalf of the 
plaintiff to meet this difficulty was that 
it was intended. that the other 
. grantee of the Sukhdeo line, Chaman, 
son of Lachman, should give out of his 
4annas a second anna to the sons of 
Chintaman, and apparently that Dharmu 
and Chaman should -further contribute 
a l-anna share each for their brother Rang 
Lal, who was then living and ultimately 
died childless. 

On this theory Chaman would further 
have to denude himself of another anna 
share to his brother Rupdeo whose de- 
scendants are’ some of the vendors to the 
plaintiff, 

Ingenious as these suggestions are, they 
are without warrant in the evidence or 
the dosuments and wholly fansiful. 

This being so, the recital in the Ekrar. 
nama, though not without weight and not 
to be wholly put aside as a piege of 
evidence, cannot, in their Lordships’ opinion, 
as if did not in the opinion of the Sub. 
ordinate Judge, or in that of the High 
Court, outweigh the mass of evidence, 
which makes against the very difficult 
legal tile which the plaintiff seeks ta 
establish, 
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It remains, however, to consider the 
operative part of the dosument, which is 
in terms a grant of a l-anna share fo 
the sons of Chintaman, through whom 
among others the plaintiff claims, and 
to see whether, though the plaintiff fails 
in his claim to the larger share (7-anna 
and a fraction) of the estate, he yet could 
succeed in respect .of a l-anna share. 
Many answers have been made to this 
claim. It is not that put forward by the 
plaintiff in his plaint. He did not rely 
upon the Ekrarnama as a conveyance of 
this l-anna share, but as “a declaration 
against interest, or one by an osoupier, 
estate, establishing the 
general claim of the family. The docu- 
ment was conditional only. If, as is prob- 
ably the right construction, the pattah 
is a grant. to the four grantees, each 
taking in respect of their separate shares 
as members of a joint Hindu family with 
their sons and grandsons, Dharmu could 
not convey away a part of his estate to 
the prejudice of the other members of 
his joint family, and “the deed could only 
operate quoad his life- interest, which has 
expired. í 

It was suggested as an answer to this 
last argument that it would be within 
the authority of the karta or head of a 
family to make compromises. 

But the one conclusive answer to any 
case in respect of this l-anna share is 
the Statute of Limitations: The learned 
Subordinate Judge in his very careful 
judgment considered this plea, but upon 
the. whole rejected it on the ground that 
the suit was iastituted on the 16th March 
1908, and the date from which the 
twelve_years began to run was when the: 
austion- purchasers took delivery of 
possession, that is, the 6th Mareh 1897, 
And the, High Court in the view which 
it took of the case found it unnecessary 


‘to express any opinion upon this plea. 


Inasmuch, however, as none of the 
vendors to the plaintiff or their pre- 
desessors-in-title have been in posses- 
sion of any shares in the property in- 
cluding therein this l-anna share, it 
must be taken that the Statute began 
to run at least from the time when the 
sons of Qhintaman did not receive the 
benefits which the Hkrarnama purported 


4 


INDIAN OASES. 


Vol, XLVIII] 538 
‘FAZLUR RAHMAN YV., KALI MUZAFFAR. ee: 
to give them, that is, from the year ceedings in respect of her estate. It appears 
1873. that she died leaving 4 daughters and 3 sons. 
Upon the whole, therefore, the plaintiff To some of them she had by deeds of 
has failed to prove title to any por- gift transferred certain portions of ker 
tion of the property in suit, and the property. The validity of these deeds of 


decrees of the Subordinate Judge and 
the High Court dismissing his suit 
were right, and their Lordships will 


humbly recommend His Majesty that the 
appeal should be dismissed with costs. 


Appeal dismissed. 


Solicitor for the Appellant: Mr. E. 
Dalgado. 
` Solicitors for the Respondents: Messrs. 


Watkins § Hunter, 


PATNA HIGH COURT. 
Crvit Revision No. 110 or 1918, 
November 6, 1918. 
Present:— Sir Dawson Miller, Krt., Chief 
Justice,and Mr. Justice Mullick. 
Shekh FAZLUR RAHMAN AND OTHERS 


— APPLICANTS 
VETSUS 


“Sheikh KALI MUZAFFAR—- 


RESPONDENT. 

Administration suit, decree tn, directing administra- 
tion under supervision of Court—Oourt, power of, io 
grant allowances to beneficiaries pending administra- 
tion— Discretion, exercise of. 

Where the administration of an estate is being 
carried on under the supervision of a Court, that 
Court has power, in a proper case, to grant an 
allowance, pending the administration, to any of 
the parties who will eventually be entitled to share 
inthe property. That power ought, however, to be 
exercised with proper discretion and having regard 
to the claims that are likely to be made upon the 
estate, and the Court ought not to grant to any 
of the beneficiaries properties by way of an allowance 
noless it is satisfied that- “the assets will be sufficient 
to satisfy the creditors. p. £34, col. 2.] 


Mr. Khurshed Hasnain, for the Appellants. 
Mr. Nurul Hasan, for the Respondent. 


JUDGMENT. 

Mitter, OC. J.—This 
on behalf of the representatives of some cf 
the children of the late Musammat Bibi 
Fasihan in the course of administration pro- 


= 


is an application: 


gift was called in question by the remain- 
ing heirs and after some litigation all of 
them were set aside and this Court ordered, 
in view of the somewhat complicated cir- 
cumstances that had arisen by reason of the 
dealings with the shares which had been given 
to some of the children by the deeds of gift, 
thatthe whole estate should be administered 
under thesupervisionof the Court and directed 
a preliminary decree to be drawn up in 
accordance with that decision. In the 
course of the administration proceedings a 
Receiver was appointed and from tirne to 
time various applications were made to the 
District Judge under whose charge and 
supervision the estate was being administered. 
On the 23rd March 1918, Kali Muzaffar, 


‘one of the sons of Musammat Fasihan Bibi 


whose share of the estate wasa 7-anna 
share and who had incurred certain costs in 
connection with an appeal from the decision 
of this Court to the Privy Counail, applied 
to the District Judge by petition that those 
costs should be advanced to him ont of 
his share and charged to his account and 
further that an allowance should be paid 
to him pending the administration of the 
estate. In the result the learned District 
Judge ordered that the costs incurred by 
Kali Muzaffar in prosecnting bis appeal 


“to the Privy Council from the decision of 


this Court might be advanced to him and 
charged to his account out of the share which 
would ultimately come to him when the 
estate had been administered. With regard 
to the allowance he said: “Receiver should 
submit a scheme for the payment of the 
debts due by the estate ard an estimate 
of the mesne profits due by and to each 
party in order that it may be possible to 
fix the amount of the allowauce.” In 
pursuance of that order a report was made 
by the Receiver, which dealt with the assets 
and liabilities of the estate which was a 
large one, amounting to some 10 lakhs. The_ 
report also dealt with the me»ne profits 
which Kali Muzaffar and one or {wo of 
the other heirs had received out of that 
portion of the estate which they had been 
dealing with under -the deeds of gift and 
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before the deeds were set aside. It ap- 
peared from that report, which was not 
final as the assets and liabilities had not 
then been entirely ascertained, that there would 
be due from Kali Muzaffar to the estate 


‘a sum of something between Rs. 70,000 


and Rs. 90,000 in round figures. It further 
appeared, as far as can be ascertained at 
present, that making a liberal estimate for 
the debts and liabilities of the estate, some- 


thing like 7 or 8 lakhs (take it at 7 lakhs) | 


would be left representing the assets dis- 
tributable amongst the varions heirs. Of 
this sum Kali Muzaffar. will be entitled 
to a 7-annas share. Out of that 7-annas 
share he will have tô pay a sum of not 
Jess than Rs. 73,000 and not more than 
Rs. 94,000. Taking it even ata lakh, that 
would leave Kali Muzaffar’s share at some- 
thing like 2 lakhs and in the meantime, of 
course, he would be entitled to the interest 
on that property in addition to the capital 
which will eventually become his. In these 
circumstances the learned Judge, having 
received the report and presumably consider- 
ed it, made another order on the 10th 
April 1918 when the previous petition was 
considered together with a petition made 
by the otber members of the family dealing 
with various matters. Inthe sourse of that 
order he stated that an allowance of Rs. 400 
a month be made to Kali Muzafar for 
the present and added: “It does not seem 
possible to grant an allowance tothe other 


parties at present.” The other parties who - 


were ‘apparently asking for an allowance 
were the daughters of the deseased lady, 
The learned Judge allowed the application 
of Kali Muzaffar fixing his allowance at 
Rs. 400 and refused the application on 


behalf of the daughters. We have been ' 


asked by the petitioners to say that this 


order made by the learned Judge was 
‘without jurisdiction or that under the pro- 


visions of section 115 of the Civil Pro- 


cedure Code was made illegally or contained ~ 


rome material irregularity, In the alterna- 
tive the petitioners ask us to say that 
an allowance ‘should also be made to the 
three daughters who have moved this Court, 

The ground upon -which we are asked to 
exercise our powers of revision are those - 
which I have already stated. It is con- 
tended that under the preliminary decree 
the Court has no power to order any 
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portions of the assets to be distributed at 
all, butmerely has power to make enquiries 


‘In order to ascertain what the liabilities 


wera and what the shares of each of the 
claimants of this estate are after the debts 
have been ascertained. I cannot accept 
that interpretation of the decree which has 
been put before us, for this reason. By 
the order of this Court a general adminis- 
tration of the estate was ordered and the 
case was sent down to the District Judge to 
prepare a decree in accordance with those 
directions. Whilst it is quite true that 
the great bulk of the different paragraphs 
in the decree deals merely with enquiries 
that have got to be made and accounts 
which have to be taken as to the ascertain- 
ment of the debts and the shares of 
the different heirs and as to- their 
rights and liabilities, it was nevertheless a 
desres made in an administration suit and’ 
it is provided in tbat decree that the 
Commissioner or the parties or any of them 
are at liberty to apply to the Court for 
the appointment of a Ressiver or for other 
directions from time to time as they may 
be advised. A Receiver has been appointed 
and the administration of this estate is 
apparently taking longer than was anticipat- 
ed, and I can see no reason why any of 
the parties who will eventually be entitled 
to share in the property should not apply 
to the Court under whose direction the 
estate is being administered, asking that 
they should be granted an allowanee, certain- 
ly not a very excessive allowance, pending. 
the time when they will come into their 
own. It seems to me that that is one of the 
powers which the Court exercising control 
over the adwinistration of the estate is 
certainly entitled to exercise. I quite agree 
that that power ought to be exercised with 
proper discretion and having regard to the 
claims that are likely to be made upon 
the estate,and that the Court ought not 
to grant to avy of the beneficiaries pro- 
perties by way of an allowance unless it 
is satisfied that the assets will ba sufficient 
to satisfy the creditors. Having regard 
to the report of the Receiver which I have 
already referred- to it, seems to me that it 
is quite clear that the share of Kali 
Muzaffar will be able to bear the liability 
that may attach to if in respect of this 
advance of Rs, 400 per month, It seems 
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clear that if he gets his share of the 
income that share of income alone will 
be in excess of Rs, 400 per month, and 
moreover the order which was made was 
merely an order that he should be paid 
that sum for the present. If owing to the 
administration being protracted or for any 
other reason it should appear to any of the 
parties interested that this allowance should 
cease, they will certainly be entitled to make 
another application to the District Judge 
and he oan then consider the question in 
the light of the altered siraumstances which 
may have arisen. 4 

The alternative suggested by the appli- 
cants is that the whole of the assets of this 
estate should be locked up in the pocket of 
the Receiver and nota penny piece should 
be paid to anybody whatever their ultimate 
rights thereto may be, until the whole of the 
somewhat complicated set of circumstances 
has been ascertained and everybody’s definite 
share has been apportioned. _If that were so, 


it would follow that those who were certainly . 


entitled to share in this estate might be 
kept out of their only means of subsistence 
for a considerable time, and I have no 
hesitation whatever in coming to the con- 
clusion that the administrator has ample 
power. to make an order such as this and 
there is no lack of jurisdiction nor is there 
any illegality or irregularity. in the order 
which has been made, 

x The other question which we have been 
asked to decide is that if Kali Muzaffar is 
granted an allowance, then the three surviv- 
ing daughters ought also to be granted a 
similar allowance. This is a. matter for 
the discretion of the learned Judge. He 
is not bound in any oase to grant an 
allowance to any one of the parties and 
no doubt he has exersised his discretion 
in this matter, and speaking for myself I 
oan gee very good reason why Kali Muzaffar, 
one of the sons who probably is dependent 
upon the income of his mother’s property 
for his livelihood, should be granted a small 
allowance such as this merely for his every- 
day expenses, whereas the daughters who 
are married have other means of subsistence 
and there is nothing to show that they are 
in immediate want or necessity. That is 
one of the reasons which I imagine affected 
the desision of the learned Judge in come 
ing to the conclusion’ at which he arrived, 
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In any case Ido not think that this Court 
sitting in revision ought to substitute its 
own discretion for’that of the Court below 
in such matters where discretion has to b 
exercised. That being so, it seams to me 
that this application must fail and ought to 
be dismissed with costs. Hearing fee two 
gold mohurs. 

At the same time it does appear thatthe 
Receiver, who was appointed by the decree 
to make enquiries and take accounts and 
ascertain the assets and liabilities of this 
estate and the shares of the different heirs, 
was ordered to have his enquiries and ag- 
counts and other matters completed and 
present a certificate ready for inspection 


- by the parties by the 3lst March 1918. 


We are now in November, and it does not 
appear that the accounts have been com- 
pleted and it is impossible to say how far 
from completion they are even at the present 
moment. This has been put before us as 
a grievance on behalf of the applicants. It is 
not a matter with which we are in a position 
to deal, not knowing what the actual facts are, 
nor would it be a matter with’ whioh we 
would be entitled to deal in an application 
of this sort. At the same time in dis- 
missing this application I think perhaps 
it might be advisablé to bring this matter 
to the notice of the District Judge in order 
that he may, so far as he can, take 
steps either on his own initiative or if an 
application should be made to him by the 
parties to see that this administration is 
pushed on without any unnecessary delay. 
Mutzics, J.—IJ agree, 
Application dtsmiss3d, 





OUDH JUDICIAL COMMISSIONER'S 
COURT 


First Civin Aepsan No. 113 0r 1917. 
September 10, 1917. 

Present: —Mr. Lindsay, J. C. 
Musammat SHEORAJA—DerreNpaxtT No. 3 — 
APPELLANT 
versus 
DEBI DIN—Puaintier, 

SURAJ DIN AND anotasR—DsFenDAants 
Nos. | asp 2-—Respunpanrrs, 

Court Fees Act (VIL of 1870), s. 7 (iv) (¢)—Mortgage 
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suit—-Exemption of property from liability—Appeal— 
Court-fee payable. 

The plea raised by one of the defendants toa 
mortgage snit was that certain property, which was 
alleged to,be covered by the mortgage-deed, was not 
liable to be sold in execution of the mortgage deores 
by reason of certain transfers which had been made 
in his favour before the mortgage-deed in suit was 
executed. The trial Court held a part of this 
property to be liable for the mortgage debi. The 
defendant appealed: ` 

Held, that the appellant was bound to pay ad 
valorem Court-fes on the memorandum of appeal. 


Appeal from the decree of the Subordinate 


Judge, Rae Bareli, dated the 6th June 
1917. 
Syed Al: Mohammad, for the Appel- 


Syed Zahur Ahmad, for the Respond- 
ents. 

JUDGMENT.—I bave heard the learned 
Counsel in supportof his objestion to the 
office report in this case regarding the 
question of Court-fee. The matter is a 
simple one. The suit was a suit on a 
mortgage and the appellant here was im- 
pleaded as one of the defendants. Her 
plea waa that certain lands, which are said 
to be covered by the mortgage-deed, were 
not liable to be sold in execution of the 


- mortgage decree by reason of certain trans- - 


fers which had been made to her before 
the mortgage-deed in suit was executed. 
The Court below has held a- part of the 
property to which. this appellant lays claim 
to be liable for the mortgage debt, and 
now she comes here in appeal claiming 
that the Court below ought to have ex- 
empted from the operation of the decree an 
area of 109 dighas. Only a Court-fee of 
Rs. 15 was paid in respect of the relief 
claimed in appeal. The offise reports that 
an ad valorem fee is chargeable and has 
sited three decisions of this Court and a desi- 
sion of the Madras High Court reported 
as Venkappa y. Narasimha (1). Ithas been 
argued here that the relief which the 
appellant is asking here is in the nature 
of a declaratory relief. But Ido not think 
that argument can be maintained, for clearly 


consequential relief is also aimed at, 
namely, the exemption of the property 
from sale in pursuance of this mortgage 


The whole matter has been discuss- 
recent ruling of their 


decree... 
ed in a fairly 


- (1) 10 M, 187; 3 Ind. Dec. (N. s.) 882, 
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Lordships of the Madras High Court. 
[See the case reported as Kesavarapu Rama- 
krishna Reddi v. Koita Kota Reddi (2) 
which is a Full Bench ruling.s That 
has been followed by the Caloutta High 
Court in another ruling to be found reported 
as Jugal Pershad Singh v. Parbhu Narain Jha 
(3). The authorities are all against. the 
contention which is put forward by Mr. 
Ali Mohammad; Counsel for the appellant. 
I hold that the office report is correct 
and that there is a deficiency of Rs. 65. 
Mr, Ali Mohammad states that he is ready 
to deposit this amount. Let it be received. 
The appeal will be admitted on payment of 
the deficiency in the Court-fee. 
Order accordingly. 


(2) 30 M. 96;1 M.L. T. 311; 16 M.L. J, 458 (F. B.). 
(3) 8 Ind. Cas. 1145; 87 0, 914. 
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CALCUTTA HIGH COURT. 
APPEAL From APPELLATE Daceee No. 1655 
or 1916." 

July 23, 1918. 

Present:—Mr. Justice Newbould 

and Mr, Justice Panton. 

KISHORI MOHAN TALAPATRA— 
PLAINTIFE-— APPELLANT 

f VETSUE 

OSL PRAMANICK AND otarrs— 
DerenDANTS—— RESPONDENTS. 

Landlord and tenant—Co-sharer landlords Decree 
for entire rent passed in suit by one co-sharer landlord 
to which other co-sharers were purties—Suit, subsequent, 
by defendant landlord, maintainability of —Joint tenant, 
whether liable for whole rent—Tenant, death of—Reni, 
claim for, barred against some heirs, Whether can be 
enforced against others. 

In a suit for rent brought by one of the co-sharer 
landlords, making the other co-sharer landlord a 
pro forma defendant, a decree was passed for the 
entire rentin favour of both the landlords in res. 
pect of their respective shares. The defendant co- 


` sharer landlord, being unwilling to recognise one of 


the jadgment-debtors as his tenant, refused to accept 
that decree and brought a separate suit for his share 
of the rent for the same period: 

Held, that so long as the previous deoree stood, hè 
could not obtain a second decree for the same arrears 
of rent and that if he was unwilling to recognise one 
of the judgment-debtors in the previous suit as his 
fot he should have contested that suit. [p. 538, 
col, 1. l 
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Although under certain circumstances one of 
several joint tenants may be made liable for the 
whole rent, yet where the claim for arrears of rent 
against some of the heirsof the original tenants is 
barred, the remaining heirs cannot be made separately 
liable for the entire rent. [p, 588, col, 2.] 


Appeal against the decree of the Sab- 
ordinate Judge, Ist Court, Pabna, dated 
the 17th April 1916, affirming that of the 
Munsif, lat Court, Seraiganj, dated the 
29th June 1915. 


FACTS appear from the judgment, 


Babu Mohini Mohan Ohakerbutty (wth him 
Babu Phanindra Kumar Sinha), for the 
Appellant.—The suit out of which this 
appeal arises is for the recovery of arrears 
of rent for the last 3 kists of 1317 B.S, 
for 1318 and 1819 B.S. and the first three 
kists of 1820 B. S. The plaintiff as common 
manager of Fatehpur Estate sues for }4-annas 
l-ganda share of the total arrears, the 
remaining l-anna 19-gandas share belonging 
to pro forma defendant No. 13, 


The proforma defendant Swarnamoyee Dasi 
brought a suit for the resovery of the 
arrears of rents of the Jote for 1318 and 
1319 B.S. In that suit the entire rants 
were claimed and the share of Swarnamoyee 
(l anna 19 gandas) was decreed egz parte- 
in her favour and the resb in favour of 
the co-sharers owing 14-annas 1-ganda share, 
The present plaintiff was made a party to 
that snit but he did not appear. The 
lower Courts haye held that so long as 
the desrse in the suit brought bg Swarna- 
moyee stands and is not set aside, the 
present plaintiff cannot claim rents for the 
years 1318 and 1319 B.S. 


The claim for the last three kisis of the 
year 1317 B.S. has been dismissed, þe- 
cause some of the heirs of the original 
tenant bave been brought onthe record after 
the period of limitation. The slaim for the 
first three kisis of 1320 B, S. has only been 
decreed. ” 


The lower Courts have dismissed my 
olaim for the years 1318 and 1319 B.S. 
besause the decree in the suit brought by 
Swarnamoyee, my co sharer landlord has not 
been set aside. I was a proforma defend- 
ant in that suit. I did not pray for any 
relief in that suit. It is doubtful if I can 
at all execute’ that decree, 
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[NewrouLp, J.—The decree is allowed to 
stand and if you get a decree, then 
there will be two decrees in a case. | 


If I execute that decree the tenant, who 
has purchased part of the holding, might 
say that there was recognition. I may 
not recognise him because he is a man of 
my co-sharer. Moreover, the decree is now 
barred and if is doubtful whether a defend- 
ant can execute a decree against the other 
defendants. In equity and good conssienee 
Iam entitled to a desree for my share of 
the rent, 


As to my claim for 1317 B. S., the 
lower Appellate Court has dismissed my claim 
relying on a case reported as Kashi Kinkar 
Sen v. Satyendra Nath Bhadro (1). There 
are also cases which are in my favour. 
Referred to Jogendra Nath Roy vy, 
Nagendra Narain Nandi (2), 

I am at least entitled to a money-deoree. 
Referred to Ohamatkarint Dasi v. Triguna 
Nath Sardar (3). p 


JUDGMENT.—The plaintiff in this snit 
is common manager on behalf of Zəmin- 
dars and Putnidars owning shares totalling 
14-annii l-gındz in an estate. The pro 
forma defendants own the remaining 1- 
anna 19-gandas share. He brought the suit 
ont of which this appeal arises to recover 
rents from the prinsipal defendants for 
the lastthree kists of the year 1317 B. S., 
for the whole of the years 1318 and 1319 
B.S. and for the first three kists of the 
year 1320 B. S. He olsimed Rs. 757.11.9 
as his share of the rent and in the alter- 
native asked that a decree might be passed 
for Rs, 862-14-3 for the 16-annas rent, 
awarding him his share. He was granted 
a desreefor rent of the three ksts of the year 
1320 B. S. only, the decree being for the 
16-annas rent for this period. He appealed 
without success to the Subordinate Judge 
of Pabna and has now preferred thig 
second appeal to this Court, his contention 
being that his claim for rents of the years 
1317, 1318 and 1319 should have been 
allowed. 

As regards the arrears of the years 1318 
and 1319 B. S., it appears that the pro 


(1) 7 Ind. Cas. 840; 15 CO, W. N. 191; 12 C. L. J, 642. 


(2) 11 C. W. N. 1026. 
(3) 19 Ind. Cas. 989; 17 Ç, W. N. 833, 
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forma defendant Swarnamoyee Dasya pre- 
viously brought ‘a suit for these soma 
arrears making the plaintiff in this suita 
pro forma defendant. In that suit a decree 
was passed for the entire rent ia favour 
of Swarnamoyee and the plaintiff in respect 
of their respective shares. The plaintiff in 
the present suit is unwilling to exesute that 
decree, because one of the judgment-debtors 
slaims to have purchased part of the hold- 
ing and the plaintiff refuses to recognise 
this transfer. The plaintiff might have 
avoided this difficulty by contesting that 
suih but as long as that decree stands, 
he cannot obtain a second decree for the 
same arrears of rent. 

The claim for rent of the last three fists 
of 1317 B. S. has been dismissed on the 
ground that it is barred by limitation, 
Four of the heirs of the original ténants 
of the holding were omitted from the list 
of principal defendants when the plaint 
was filed and were subsequently added as 
defendants after the period of limitation 
for this portion of the claim had expired. 
Both the lower Courts have held, on the 
authority of the decision in Kashi Kinkar 
Sen v. Satyendra Nath Bhadro (1), that as the 
claim against these defendants is barred 
the remaining tenant defendants cannot 
“be made separately liable for the entire 
rent. This decision was followed in the 
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ruling Shaik Saked v. Krishna Mohan Basak | 


(4), to which one of us was a, party. 
The case of Jogendra Nath Roy v. Nagendra 
Narain Nandi (2), on which the learned 
Pleader for the appellant relies, was there 
distinguished on the ground that it did not 
appear to be the case of an inherited son. 
tract, Reliance is also placed on the 
decision in Ohamatkarint Dasi v, Triguna 
Nath Sardar (3), as supporting the con- 
tention that the- appellant was at least 
- entitled to a money-decree against those 
tenants against whom the claim is not 
barred. But io that case decree had been 
obtained against one of several joint tenants 
and the Court had not to determine whe- 
ther that desree had bsen rightly granted 
but what was the effect of a sale under 
that decree. Inthe case mentioned above, 
Shaik Sahed v, Krishna Mohan Busak (4,, 
a money-decree had been granted and it 


(4) 36 Ind, Cas, 563; 24 0. D J. 871, 
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was held that as thera was no joint con- 
trast that decree must be set aside. Under 
Gertain circymstances one of several joint 
tenants may ba made‘ liable for the whole 
rent, butit has not been shown that the 
fasts of the present case make it distin- 
guishable from the two above mentioned 
cases in which the contrary was held. We 
accordingly hold that the lower Courts were 
rightin dismissing this portion also of the 
plaintiff’s claim. 

These were the only two points argued 
af the hearing of the appeal, We hold 
that the appeal fails on both points and 
accordingly dismiss it. As the respondents 
did not appear we make no order as to 
costs. 


Appeal dismissed. 
{ 





OUDH JUDICIAL COMMISSIONER'S 
COURT, - 
< First Crvm Appear No. 3 ox 1918, 
September 12, 1918, 

Present; —Mr, Stuart, A. J, O., and 
Pandit Kanhaiya Lal, A. J. O. 
MAHRAJ LAL BIHARI AND orsers— 
Pal NtiFFs—APPELLANTS 
tersus 
ANJUMAN-UN-NISA AND oTrHERS— 


DEFENDANTS— RESPONDENTS. 

Attestation of document, proof of—Evidence, conflict. 
ing, effect of—Court, discretion of. 

Where there is one class of evidence showing that 
a document was properly attested and another class 
of evidence suggesting that it was not so, it is open 
to the Court on a consideration of the probabilities 
of the case to reject the one and accept the other, 
The fate of a document is not necessarily at the 
mercy of attesting witnesses. The mere fact that 


-they repudiate their signatures or make statements 


suggesting that they attested at the instance of 
persons other than the executant or in his absence, 
does not invalidate the document, if it can be 
proved by evidence of a reliable character that they 
have aren false testimony. [p. 589, col. 2; p.640, 
col. 1. 


Appeal from the decree of the Subordi- 
nate Judge, Sitapur, dated the 29th 
November 1917, a 

The Hon’ble Pandit “Gokaran Nath Misra 


l and Babu Ohhail Bihari, Lal, forjithe Ap- 


pellants, 
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Mr, Haider Husain, 
ents. 

JUDGMENT.—This appeal arises out of 
a suit for foreclosure, brought by the plaint- 
iffs-appellants in respect of a mortgage 
effected by Fida Husain, the ancestor of 
, defendants Nos. 1 to 4, and Raza Husain, 
who is defendant No. 5. The appeal is 
illustrative of the difficulties which mort- 
gagees experience in proving the due 
attestation of registered documents, the 
execution of which is incapable of being 
seriously disputed. As is usual in such 
cases, defendants Nos. 1 to 3 pleaded that 
they were not aware whether Fida Husain 
had executed the mortgage bond in suit, 
Defendants Nos. 4and 5 absented them-, 
selves. 

The Court below held that the mortgage 
bond in suit was not proved to have" been 
duly attested in the manner required by law 
and passed a decree for money against 
defendants Nos. 1 to 5, regardless of the fast 
that defendants Nos. 1 to 4 were only im- 
pleaded as heirs. 

The mortgage bond purports to have 
been attested by four witnesses, two of 
whom Sher Andaz Khan and (Ganesh 
Prasad, a8 ts also the scribe, are stated to 
be dead: the other two Syed Zakir Huasin 
and Syed Zahid Ali are alive and have 
been examined. Syed Zakir Husain is 
related to Raza Husain. Raza Husain and 
Hida Husain were brothers. Syed Zakir 
Husain states that Fida Husain and Raza 
Husain did not sign the deed in his pre- 
sence, that he ;attested the deed outside 
the Registration Office and that he did not 
remember whether the other attesting wit- 
nesses attested the deed in hia presence or 
not. Syed Zahid Ali is similarly related 
to the wife of Raza Husain. He admits 
that the mortgage bond in suit was exe. 
cuted by Fida Husain ani Raza Husain, 
and that he attested if. Bat he” asserts 
that Fida Husain and Raza Husain did 
not sign the deed in his presence and that 
he must have signed the deed at their 
request, but was not sure of it. None of 
those witnesses was asked whether any 
personal acknowledgment was mada to them 
by the executants; Raghubar Dayal, one 
of the plaintiffs in the suit, went into the 
witness-box and stated that the attesting 
witnesses, Syed Zakir Husain, Syed Zahid 


for the Respond- 
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Husain and Ganesh Prasad, attested the deed 
in his presence aud that Fida Husain and 
Raza Husain signed it in his presence and 
the presence of these and other witnesses. 

As pointed out in Brahmadat Tewari vy, 
Chaudcn Bibi (1), the mere fact thatthe attest» 
ing witnesses to a document repudiate 
their signatures or make statements suggest- 
ing that they attested at the instance of 
persons other than the executant does not 
invalidate the document, if it can be 
proved by evidence of a reliable character 
that they have given false testimony. In 
discussing the evidence adduced in support 
of a Will, which was attested by four 
witnesses, two of whom had died and the 
other two deposed practically in favour 
of the objector, Mookerjee and Beachoroft, 
JJ., observed: “This, however, does not 
compel the Court to pronounce against 
the Will, It was ruled...in the oase of 
Nubo Kishore Doss v, Joy Doorga Dossee (2) 
that the mere fact that attesting witnesses 
to a Will have repudiated their Big» 
natures, does not invalidate the Will, if it oan 
be proved by evidence of a reliable character 
that they have given false testimony. To 
the same effeot ia the decision of the Judicial 
Committee in Qvoper v. Bockett (3). 
The principle is well settled that when 
the evidence of the attesting witnesses ig 
vague, doubtful or even conflicting upon 
some material point, the Court may take 
into consideration the cirenmstances 
the case and judge from them ollective- 
ly whether the requirements of the Statute 
were complied with; in other words, the 
Court may, on consideration of the other 
evidence or of the whole sireumstances 
of the case, come to the conclusion that 
their recollection is at fault, that their 
evidence is of a suspicions character or 
that they are, wilfully misleading the Court, 
and accordingly disregard their testimony and 
pronounce in favour ofthe Will [Young y. 
Richards (4) and Burgoyne v. Showler S)” 
Where there is one olass of evidence 
showing that a docament was properly 
attested and another class of evidenae 
suggesting that it was not so, it ig cpen 

1} 34 Ind. Cas. 686; 200, 

my oe oo 20 0, W. N. 192 at p. 193. 

(3) (1846) 13 E, R. 365; 4 Moo. P. 
dur. 931. 


(4) (1839) 2 Curt. 371. 
(5) (1844) 1 Rob, 6. 
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“to the Court on a consideration of the 
probabilities of the case to reject the one 
and accept the other, The fate of a 
dosument is not necessarily at the mercy 
of attesting witnesses. 

This case was moreover decided before 
Act XXVI of 1917 came --into force, 
By that Act it has been provided that 
instruments of mortgage or gift, executed 
prior to the lst January 1915, shall not 
be deemed to be invalid by reason only 
that any person, who purported to attest 
such instrument as a witness, did not 
see the executant sign if, provided that 
such person before signing his name on 
the instrument received from the exe- 
coutant a personal acknowledgment of his 
signature to the same. It is possible 
that the plaintiffs might be able to prove 
uch a personal acknowledgment and we 
consider that an opportunity should be 
given to them to do so. The proof of such 
a personal acknowledgment might render 
an examination of the other evidence un- 
necessary. 

We direst the Court below accordingly 
to determine, after taking sush relevant 
evidence as the parties may adduce, whe- 
ther the document in question was pro- 
perly attested or- valid within the mean- 
ing of section 2 of Act XXVI of 1917. 
Three months’ time will be allowed for 
return of the finding and 10 days from 
the date of the finding will be allowed to 
the parties for filing objections. 


Issue remitted, 


PRIVY COUNCIL. 
APPEALS FROM THE ALLABABAD Higa Corre; 
April 18, 1918. 
Present: —Viscount Haldane, Lord Dunedin, 
Lord Sumner, Sir John Edge and 
Mr. Ameer Ali, 
MEWA SINGH AND oruers— PLAINTIFF 3— 
APPELLANTS 
veErTsSUS 
BASANT SINGH AND otares— 


DEFENDANTS — RESPONDENTS. 
Hindu Law-—Mitakshara— Succession—Reversioners, 
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claim by ~ Proof —Ejectment sutt-—Unnecessary parties, 
addition of, effect of. 

Thoss who claim the property of a deceased 
separated Mitakshara Hindu as his reversionary 
heirs, must show that they are both his next heirs 
and within fourteen degrees. [p. 542, cols. 1 & 2.] 

Onthe death of a separated Hindu, his estate 
was taken possession of by the defendants, The 
plaintiffs, fifty-nine in number, who claimed to be 
the reversionary heirs of the deceased, brought an 
action in ejectment, the scheme of which was to 
bring into Court a large number of persons more 
or less remotely akin in blood to the deceased, in 
the hope of ousting the defendants by a mass attack, 
and afterwards to assign the fruits of victory to 
the parties entitled by further litigation inter se: 

Held, that such a plan embarrassed the Court 
as well as the opposite party and obscured the 
issues and was, therefore, much to be condemned. 
[p. 541, col. 1L] 


Consolidated appeals from two decrees of 


the High Court of Allahabad, dated the 7th 
April 19138, reversing those of the Subordinate 
Judge, Saharanpur, dated the 29th May 1909. 

FACTS.—The suits giving rise to the 
appeals were brought by the plaintiffsap- 
pellants as the nearest reversioners (with 
the pro forma defendants) to the estate of 
a separated deceased Mitakshara Hindu, 
Nihal Singh, at the death 


widow. The Subordinate Judge decreed 
the suits, but the High Court reversing 
those decrees dismissed them, holding 


that the plaintiffs had 
alleged relationship. 

Messrs, Dunne, K. O., and Dube, for the 
Appellants, referred to the Punjab Land 
Revenue Act, 1887 (XVIL of 1887), 
sections 21, 84 and 44; and Ohuni Inl v. 
Nanda (1) and submitted that the alleged 
relationship was proved. 

Mr. De Gruyther, K. O. (with him Mr, E. B. 
Raikes), for the contesting Defendants-Re- 
spondents, referred to Prathivadi: Bhayankaram 
v. Rangayya Appa Rao (2) and submitted the 
plan of action was bad. The plaintiffs must 
allege and prove that they are the nearest 
reversioners within fourteen degrees, but 
their plaint contained no such allega- 
tions. 

He was stopped. 

Mr. Dunne, K. C., replied. 

JUDGMENT. 

Lorp SUMNER .—The sole question in this 
appeal .ia whether the High Court of Judi- 
cature for the North-Western Proviuces were 

(1) 174 P. E. 1888. 

(2) 18 Ind. Cas. 13; 17 O. L. J. 295; 18 M. L. T. 198; 
(1918) M, W. N. 191; 15 Bom, L, R. 463 (P. C.), 


~ 


not proved the 


of his surviving , 


_ perties 
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wrong in holding that the plaintiffs had not 
proved their case. They reversed the decree 
ofthe Subordinate Judge; but, as heap- 
pears to have failed te deal with the real 
question, his conclusion need not be pursued. 
The plaintiffs sought declarations of their 
right to inherit certain properties in the 
districts of Amritsar and Sabaranpur, which 
were in the defendants’ possession. 
claimed to be the reversionary heirs of one 
Tika Nihal Singh, who owned these pro- 
till his death in 1864, The life. 
interests of his. surviving widows did not 
determine till 1907. The question was one 
of fast and the burden of proof was on the 
plaintiffs. Their Counsel frankly admitted 
that their case must rest on certain family 
pedigrees—the other evidence, which had 
been put in, being inadmissible or incon- 
olusive. 

There were fifty-nine plaintiffs, and nearly 
twenty other parties in addition to the 
persons in possession were joined pro forma, 
as being members of the family, though 
they advanced no olaims. The case was” 
not one of the ‘joint property ofa Hindu 
family. If the case were proved, some one 
person or some few, standing in the same 
degree of genealogical propinquity, would 
alone sucesed, but the scheme of the action 
has beento bring into Court a large number 
of persons,~more or less remotely akin in 


. blood, in the hope of ousting the defendants 


by a mass attack, and afterwards to assign 
the fruits of victory to the parties entitled 
by further litigation znter se. Such a plan 


. is inconvenient and is much to be condemned. 


` 


It is not a mere question of swollen ex- 
penses, which might be cured by an order to 
pay costs thrown away. The Court, as well 
as the opposite party, is embarrassed and the 
issues are obscured. The case can be dis- 
posed of on other grounds, but their Lord- 
ships do not think it right that this object- 
tionable feature of the case should be passed 
over in silence. ` 

Among the properti3s held by this very 
extensive family there were two, called, 
respectively, Wuin Puin and Raja Sansi; 
the former is one of the subjects of the 
present litigation, the latter is not. In 1865, 
when Raja Sansi was dealt with under the 
Ravenne Settlement then proceeding in the 
Panjab, a wajib ul-arz was drawn up, which 
in the regular course embodied a shajra, or 
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pedigree, of its proprietors. This was put in 
by the defendants. About the same time 
and under similar cirenmstances a pedigree 
was no doubt enrolled, when Wnuin Puin 
was dealt with, but this was not forthcoming. 
It must, however, have been the basis of 
the pedigree, which was. embodied in the 
wajtb-ul-arz, drawn up when Wain Puin 
was dealt with in the next Revenue Settle- 
ment in 1891, and the official, who produced 
the pedigree out of the proper custody, 
deposed that it consisted “of two parts, 
etz,, (1) the genealogical table prepared in 
1865, and (2) the addition made to it after 
18169. The genealogical table was prepared 
for the first time in 1865.” This pedigree; 
of 1891 was put in by the plaintiffs, No 
objestion was taken to the admissibility of 
either pedigree, 

With the assistance of Counsel, their Lord- 
ships have carefully examined these two 
pedigrees. They -do not agres with one 
another. Not merely does one contain 
matter which the other omits. This may 
be accounted for by the fact that one branch 
of the family was atthe date of the pedi- 
gree interested in one Mouzah and another 
in the other. Not merely are names, which 
from their position in the tree might be 
sapposed to represent the same person, never- 
theless very differently spelt: this may be 
due to want of uniformity in the system of 
transliteration adopted, or of want of skill 
in applying it. There are further inconsist- 
encies so serious that, without explanations 
from other sources, which are not forthsom- 
ing, they shake the credit of the whole 
family tree. 

Though, as it happens, the defendants are 
members of this family themselyes, they do 
not stand or fall by any pedigree, nor does 
the evidence of it bind them any further than 
it weuld bind a stranger. Their case is 
possession. They put in the pedigree of 
1865, not for the purpose of proving that it 
was accurate, but for the purpose of contest- 
ing the plaintiffs’ case, by showing that 
pedigrees of this family, drawn upin similar 
circumstances and from similar sources and 
possessing equal authority, are so discrepant 
that no trustworthy inference can be drawn 
from either for the purposes of the present 
case. On the other hand, the plaintiffs 
may resort to the 1865 pedigree if it sup- 
ports them, and are not bound to that of 
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1891 alone, if a legitimate conclusion san be 
got out ofa combination of thetwo. What 
the plaintiffs cannot do is to eke out the 
defects of either by mere aonjeStvre as 
to both, and this,inihe opinion of the High 
Court, was all that in substance they were 
able to do. 

It is not suggested that there were any 
records of any kind which were or could 
have been made use of in the preparation 
of these pedigrees. They appear to have been 
simply handed down by tradition and to 
have been preserved by memory and by 
oral communication znter vivos. Asis well 
known, in social conditions where a people 
has not yet learnt to place exclusive re. 
lianse on written and printed records, and 
where family pride or family rights encour- 
age the maintezance of a body of oral 
family history, memory, unaided by per- 
manent materials, is often a very sufficient 
medium of resord, and oral communication 
often preserves the record with singular uni- 
formity. Nor does a pedigree necessarily 
lose its value in proportion to its remoteness 


from the present time, at least as far as: 


names and kinship are concerned. The 
oldest names in @ pedigree are naturally 


the first to be learnt and the first: 
to be recited, and the names of the 
earliest generations may well survive 


in their proper order long after all trust- 
worthy memory of their lives has passed 
away. Their Lordships approach these 
pedigrees with every disposition to give 
them such evidentiary value as can be 
justly claimed for them, It is, however, 
right to observe that the best prepara- 
tion for such a oritical task is familiarity 
with the customs and thoughts of the som. 
munities among whom these materials bave 
been handed down—an advantage which not 
all of their Lordships have enjoyed, and 
one, furthermore, which they recognise‘ as 
more fully possessed by the High Court, 
whose judgment is under appeal. Aocord- 
ingly though they have subjected this ewi. 
dence to an entirely independent scrutiny, 
they are loth, and as they think rightly 
loth, to review the opnclusion so arrived at, 
unless some error cau ba plainly satablished, 

Tho: family in question is governed by 
the Law of the Mifakshara. Those who 
glaim to be the reversionary heirs must bring 
themselves within the necessary number of 
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pedigrees, viz, fourteen. They must show 
that they are both “next heirs and near 
enough. The common ancestor is one Khokar 
or Kharku; of him nothing is known, 
not. even his date, but, according to the 
pedigree of 1891, his fourteenth deseend- 
in a direct line was then tracsable, 
so he must ‘have lived long ago. Acoord- 
ing to the plaintiffs, he bagot three sons: 
Tehraj the first, and a second Tehraj, 
and ` Mahraj. From Mahraj, they say, 
descended Nihal Singh, whose death in 
1264 extinguished the whole of the Mahra; 
stook, and thus entitled some of the plaint- 
ifs, most of whom deseend from Tehraj 
the first, though about five descend from 
Tehraj the sesond, The first observation, 
which arises on the face of this pedigree, 
is that thé house of Mahraj appears not 
to be exhausted. It shows one Sarup Singh, 
who is not described as childless and is not 
even stated to be dead. It is trus that, 
if he left male issue, whose line continued, 
Nihal Singh ought not fo have been 
proprietor in 1864, as he was, since Sarup 
Singh was the elder brother ‘of Nihal 
Singh’s great-great-grandfather; but the 
circumstance illustrates the imperfect way 
in which these pedigrees are made out. 

Lot it, however, be taken, as the Judges 
in the High Court took it, that with Nihal 
Singh his house came to an end. Tehraj 
the second is said by the plaintiffs to have 
had a grandson, Ghazi, the direct ancestor 
of the smaller group of the claimants. 
Who was CGhazi? According to them he 
was first cousin once removed of Lal, son 
of Mahraj, and ke had a second cousin, 
named Saidu, grandson of Tebraj the first 
through whom, as their direat ancestor, 
tha larger group of the plaintiffs come in 
to claim. Now, according to the pedigree 
of 1865, Ghazi was the grandson of Hathraj, 
one of Khokar’ 3 sons. Under this pedigree 
Khokar had only two sons: Hathraj and 
Bhiraj. lf Hathraj is Mahraj the whole 
descent is at once in confusion; if Hathraj 
is Tehraj, which Tehraj is he? If Ghazi, 
Lal, and Saidu were brothers, as they are 
in the older pedigree, the house of Saidu 
must stand aside, and only some member 
of the house of Ghazi oan claim. If Hathraj 
be Tehraj, or rather ba both the Tehrajs, 
then either there was no Mahraj, or 
Mahraj is Bhiraj. But Bhiraj had uo 
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issue, Hence he is not Mahrai,.or at any 
rate is not the plaintiffs’ Mahraj, and the 
plaintiffs are no relations at all of Nihal 
Singh, who, came of other stook, It was 
argued that the two Lals are one and the 
same person, that the one Lal was really 
Ghazi’s younger brother, and that so far 
the defendants’ pedigree is an improvement 
on the plaintiffs’, One effect of this con- 
tention is that there is no necessity to go 
back to Kbokar as the common ancestor, 
or to reach him through Mahraj ani to 
trace down from him through Tehraj, whe- 
ther Tehraj be oné person or two. Wega 
or Bela then becomes the common ancestor, 
for he was the father both of Ghazi and 
Lal, which upsets the plaintiffs’ whole 
claim. As a conjectural emendation this 
may beright, but-it is guess-work. It may 
do for those who pronounce the verdict of 
history, but an action of mee is a 
gerious matter. 

Tracing down through Ghazi we come 
in the direct ling at the eighth remove to 
one Mahtaba, who is described in the 
pedigree of 1865 as being then alive. 
He had a first cousin, tha son of his 
father’s younger brother, also described as 
then being alive. These persons or their 
children (for they are not entered as 
childless) would be nearer to Nihal Singh 
than the Ghazi plaintiffs, On the plaintiffs’ 
pedigree, however, they do not appear at 
all. Moreover, after Bhara or Behara, 
Ghazi’s grandson according to the earlier 
and his great-grandson according to the 
later pedigree, the-.two pedigrees become 
hopelessly irreconcilable, 

On the other hand, if the consanguin- 
traced through a common 
ancestor further back than Wega, alias 
Bela, namely, through Khokar, which is 
the plaintiffs, CASO, then the Saidu branch 
is the elder, and according to the pedigree 
of 1891, whioh alone records this braach, 
and by no means clearly, one person at 
least—Partab Singh—not then marked as 
childless and not acsounted for, would ba 


senior to all others of that branch in the ' 


same degree of consanguinity. Now Partab 
Singh is not a party to these proceedings. 

It may ba that these puzzles and others, 
which need not be datailed, ware capable 
of solution. Unfortunately the explanations 
were not forthcoming. ‘The plaintiffs thém- 


INDIAN OASES., 


the beginning of all things. 


‘be wrong, 


543 


selves were sensible of their difficulties, 
for they incorporated in their pleadings a 
pedigree of their own, which does notagree 
with either of those proved. It was argued 
that the pedigree- of 1891 should be pre. 
ferred to that of 1:65, since the former 
refers to Wuin Puin, while the latter 
refers to Raja Sansi, with which the 
branches now claiming were not closely 
connested, if atb all, This explanation seems 
insufisient, If the family tradition was 
correctly preserved, then since both pedigrees 
and all the branches went back to Khokar 
and his immediate descendants, they should 
have given the same account of the part, 
which was sommon t2 both, and was for both 
In fact they 
Either may be righ6 or both may 
but there is nothing to show 
what the link really is, which is needed 
to make good the plaintiffs’ claim, and 
it is the weakness of this link whichis the 
weakness of that slaim. ` 

Their Lordskips will humbly advise His 
Majesty that the appeal should be dismissed 
with costs, 


differ, 


Appeal dismissed. 


Solicitors for the 
Barrow, Rogers §& Nevill. 

Solicitors for Respondents Nos. 1 and 2 
Mr. Douglas Qrant. 


Appellants : Messrs. 


OUDH JUDICIAL COMMISSIONER’S 
l COURT. 

First Civiu Arrears Nos, 82, 83 or 1916. 
September 12, 1918. 
Present:—Mr. Stuart, A. J. O., and 
Pandit Kanhaiya Lal, A. J. C. 
Pandit SURAJ NARAIN AND ANOTHER — 
PualNTIFF3 — APPELLANTS 
VETSUS 
Pandit IQBAL NARAIN AND OTHERS — 


DEFENDANTS — RESPONDENTS, 
Hindu Law—Joine family—Titie, division of, whether 
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distinguishable from division of property— Separation— 


. Joint management by manager for all members—Par- 


tition by metes and bounds—~—Hnquiry, nature of— 
Manager, liability of. 

In cases of joint Hindu families, a division of title 
ig distinguishable from a division of property, the 
former being a matter of individual decision, the 
desire on the part of one member to sever himself 
from the joint family and to enjoy his hitherto un- 
defined or unspecified share separately from the 
others, without being subject to obligations which 


arise from the joint status of the latter, being the ` 


natural resultant from his decision, namely, the 
division and separation of his share by metes and 
But a separation of one branch of the 
family from another does not necessarily put an 
end to the joint management of the estate by the 
manager on behalf of all, for a partition by metes 
and bounds may not take place till several years 
later. Inan ordinary suit for a partition of the 
joint family property, where there has been no pre- 
vious separation, the enquiry is, in the absence of 
fraud or other improper condtct, directed to ascer- 
tain the divisible assets, the manager not being 
liable to account for his past dealings with the 
family income. He cannot, however, escape liability 
to account for the income once a separation has 
taken place. [p. 545, col. 2.] 


Appeals from the decree of the Subordi- 
nate Judge, Hardoi, dated the 10th April 
1916. os 

The Hon'ble Pandit Gokaran Nath Misra, 
Babus Ishwart Prasad and Lachhman Prasad, 


for the Appellants. 
Mr, A. P. Sen, for the Respondents. 


JUDGMENT.—These are cross-appeals 
arising out of a final decree for partition. 
On the 20th June 1905 Suraj Narain and 
his son Kailash Narain filed a suit ‘for 
partition of their half share in the joint 
family property and for their share of the 
mesne profits: from Ostober 1901, alleging 
that they had separated from the remain- 


“ing members of the family at that time. 


The Court of first instance decreed the 
claim, but on: appeal this Court held that 


. there was no evidence of any separation 


prior to the institution of the suit and that 
the plaintiffs were not consequently entitled 


to claim accounts or mesne profits for the 
period during which they were joint. The 
decree granted by this Court was in the 
ing terms :— 
melee “Court (below) should endeavour to 
divide the said property in two equal lots 
and to assign one lot to each party by 
mutual consent or otherwise. Compensation 
in cash can of course be ordered to be paid 
in the event of a precisely equal division 
of property being found impossible. In 
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this sonnestion, and as part of the enquiry 
into the divisible assets of the joint family 
under the head of moveable property, the 
Court should take an account of the in- 
some, enjoyed by the defendants (and by 
Pandit Bakht Narain before his death), 
from the date of the institution of the 
plaintiffs’ suit on June 20th, 1905, to the 
date on which possession was given to the 
plaintiffs under the decres now appealed 
against, from the immoveable property of 
the joint family, in respect of which the 
plaintiffs have been found to be entitled 
to a half share. The defendants will be 
entitled to set off against such income, 
not only the expenses of management, but 
all expenditure which the Court may find 
to have been properly incurred on objests 
to which the income of the joint family 
may properly be applied by the manager 
of the same, The balanae, if any, will be 
treated as part of the divisible assets of 
the joint family, under the head of move- 
able property, in the hands of the defend- 
ants, and=the plaintiffs will be awarded 
one-half of the same.” This decree was 
subsequently confirmed on appeal by their 
Lordships of the Privy Counsil | Suraj Narain 
y. Iqbal Narain (1). ] 

It is admitted that the plaintiffs got 
The 
Court below has taken an account of the 
income derived from the immoveakle pro- 
perty belonging to the family from the 
20th June 1903 to the 9th March 1909 
and„of the expenditure incurred during 
the said period; and allowed the plaintiffs 
a sum of Rs. 12,409-1-4$ exclusive of 
a share in the grain recovered by the 
defendants and in the debts due to the 
joint family, f 

Both the parties have taken exception 
to different items entered in the accounts. 
The main objection of the plaintiffs is 
directed against the method adopted by the 
Court below in debiting the plaintiffs with 
liability for a share of the expenses incurred 
solely. for the benefit of the defendants after 
the institution of the suit, , 

It is unquestionable that if the plaintiffs 
be deemed to have continued joint till the 


(1) 18 Ind. Cas. 30; 40 I. A. 40; 35 A. 80; 24 M, , 


L. J. 345; 13 M. L. T. 194; 17 0. W. N. 333; 11 A. L, 
J. 172; (1918) M. W. N. 183; 17 C. L, J. 288; 16 
Bom, Li, R 456; 16 O. O, 129 (P. 0). 
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9th March 1909, when they got possession 
in pursuance of their decree for partition, 
they would be liable for the expenditure 
insurred for family purposes or in discharge 
of à common obligation; but if the branch 
of the family, represented by the plaintiffs, 
be deemed to have separated from the date 
of the institution of the snit for partition, 
the plaintiffs’ share of the income from 
the joint property will be liable for all 
legitimate. expenses or obligations son- 
nected with their branch of the family and 
the defendants’ share of the income will be 
liable for all legitimate expenses and obliga. 
tions connested with their branch, 

The judgment of this Court is far from 
_ clear on the point but reading if in the 
light of the judgment of their Lordships 
of the Privy Oounsil, by which it was 
afirmed, there can be little room for doubt 
that the propriety of the expenditure was 


to be judged with due regard to the posi- _ 


tion each party occupied after the insti- 
tution of the suit, that is, from a stand- 
point different from that which 
they occupied prior to the suit, for no 
accounting was allowed for the period 
preceding it. In otber words, the manager 
was not required to jastify what he had 
spent prior to the suit, but to justify 
what he had spent after its institution, 
That justification can only be shown by 
“ establishing that what he had spent was 
spent for the benefit of tha entire family, 
and not of any particular branch or in 
discharge of a common burden; for if 
that were not so, it would be within hia 
power to reduce the divisible assets, exist- 
ing on the date of the suit, materially by 
spending reoxlessly for his personale ends 
or for the benefit of his own issue to prejudice 
the other side. 

{n their judgment in the suit, out of 
which these proceedings have arisen, their 
Lordships say that the question for determin- 
ation before them was whether the plaint- 
iffs had separated, as they allegad, in 
October 1901 or whether they continued 
joint in property, if not in food and worship, 
up to the institution of the suit in 1905. 


Their Lordships, agreeing with this Court, ` 


held thatthe plaintiffs had failed to establish 
. their separation in Ostaber 1901 or their 
exclusion from that date, and on that 
ground ‘they upheld the decree passed by 
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this Court, dismissing the claim for mesne 
profits prior to the date ofthe institution 
of the suit and aliowing it after that date. 
The separation of the plaintiffs from the 


date of the institution of the suit was 
thus in effect affirmed. In faot in their 
later decision in Girja Bat v. Sadashiv 


Dhundira) (2), their Lordships, -referring to 
their decision in Suraj Narain v, Iqbal 
Narain (1), pointed out that a division of title 
was distinguishable from a division of pro- 
perty, the former being a matter of individual 
decision; the desire on the part of one 
member to sever himself from the joint 
family and to enjoy his hitherto undefined or 
unspecified share separately from the others 
without being subject to obligations which 
arise from the joint status of the latter, 
being the natural resultant from his 
decision, namely, the division and separation 
of his share by metes and bounds, A similar 
view of the said desision was taken in 
Soundararajam v. Arunachalam Ohetty (3). 

It is obvious that a separation of one 
branch of the family from another does not 
necessarily put an end to the joint ma- 
nagement of the estate by the manager on 
behalf of all, for a partition by metes and 
bounds may not take place till several 
years later. In an ordinary suit for a 
partition of the joint family property, where 
there has been no previous separation, the 
enquiry, as explained in Balakrishna Atyar 
y. Muthusawny Atyar (4) and Pormeshwar 
Dubey v. Gobind Dubey (3), is, in the absence 
of fraud or other improper condact, direated™' 
to ascertain the divisible assets, tha ma- 
nager not being liable fo assount for his past 
dealings with the family income. He oan- 
not, however, escape liability to account for 
the income once a separation has taken 
place: 

The result of the procedure, adopted by 
the Court below, is that while the defendants 
have been allowed all the expenses incurred 


by them on objects personal to them or 

(2) 87 Ind. Oas. 321; 43 I. A. 151 at p, 156: 20 O. W. 
N. 1085; 14 A. L. J. 822; 20 M. L.T. 78; 12 N. L. 
R. 118; (1916) 2 M. W. N. 65; 18 Bom. L. R. 621; 4 
L, W. 114; 24 C. L. J. 207; 81 M. L, J, 455; 43 C. 1031 
P. 0.3. 

(3) 33 Ind. Cas, 858; 39 M. 136 & 159; 29 M. L, J. 793 
& 818; 2 L.W. 1247 & 1266; 18 M. L. T. 552 & 698; 


(1915. 1 Mẹ W. N. 31 


(4) 3 Ind. Cas. 878; 32 M. 271; 19M. L. J. 70; 5 M. 
L, T. 145. 
(5) 33 Ind, Cas. 190; 43 O. 459; 20 C. W. N, 25. 
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in whioh the piaintiffs had no congern, no 
sush allowance has been made in favour 
of the plaintiffs. The defendants have kept 
their personal or separate income to them- 
selves and have: charged the family funds 
in their possession with all expenses personal 
to them or their branch of the family 
during the progress of the suit. We oan- 
not, however, ignore the altered position 
created by the suit for partition, and have, 
therefore, to examine in the oase of each 
disputed item, whether the expenditure was 
_incurred by the defendants for the benefit 
of their branch or for the sommon benefit 
of the entire family. 

The first item in dispute is that shown 
under head 15, being a sum of Rs. 2,750 
said to have been paid to Pandit Bihari 
Lal Raina on account of a deposit made 
by him prior to the institution of the 
suit for partition. The contention of the 
learned Counsel for the plaintiffs is that 
the total amount deposited by Bihari Lal 
Raina was Rs. 13,737-0-6, while the 
amount advanced on his account or repaid 
to him from time to time was Rs, 11,787.0.6, 
the balance due to him being only Rs. 1,950, 
The defendants, on the other hand, have 
filed an extract from their account books, stat- 
ing that Rs. 13,737-0-6 were deposited by 
Bihari Lal Raina and Rs. 5,450 were advanced 
on his account or repaid to him. In his 
deposition of the 2nd November 1907, Bihari 
Lal Raina stated that ont of the money 
deposited by him Ram Narain advanced some 
leans and sent him the deeds obtained in 
lieu thereof. In the absence of the original 
account books, which are not on the record, 
it is difficult to say-how muoh was actually 
left uninvested and how much remained due 
to Bihari lial Raina. The only objection 
taken by the plaintiffs in the Court below 
under this head was that the alleged deposit 
or amanat by Bihari Lal Raina was fictitions, 
They admitted that if the deposit was 
shown, they would have no objeastion to the 
amount paid to Bihari Lal Raina being debited 
in the account. The amount of deposit being 
no longer in dispute, it was for the plaintiffs 
to show that Bihari Lal Raina has béen 
overpaid. They have given no evidence on 

The receipts filed prove that 


Rs, 2,750 have been paid to Bihari Lal 


Raina between the 27th June 1905 and the . 


8rd May 1908 and the Court below has rightly 
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inoluded the said payment in the debit side 
of the account. 

The second item in dispute is that entered 
in head 17, being payments made on account 
of hundis drawn by Pandit Bakht Narain 
after the institution of the.suit. Some of 
these hundis were drawn before the date 
of the suit and the money borrowed by 
means of them was credited in the joint 
family funds. The validity of the trans- 
actions represented by those hundis cannot 
be questioned in the case. Out of the five 
hundis drawn by Pandit Bakht Narain after 
the institution of the suit, one for Rs. 2,090 
in favour of Mahadeo Prasad is shown to 
have been drawn for the payment of revenue, 
another for Rs. 2,500 in favour of Govind 
Prasad for the payment of the decree for 
profits obtained by the co-sharers of Jaliamau, 
The remaining threes hundis, that is, one 
for Rs. 2,500 and another for Rs. 1,000 
both in favour of Govind Prasad, dated the 
28rd July 1905, and another for Rs. 5,000 
in favour of Mahadeo Prasad, dated the 
29th July 1905, are not shown to have 
been drawn for joint family purposes. These 
humdis were drawn within nine days of 
the institution of the suit for partition. 
The purposes for which these loans were 
taken not having been established, they 
sannot be charged against the plaintiffs, 
The plaintiffs are, therefore, entitled to have 
the said kundis excluded from the account, 
that is, from the debit and oredit sides, 
or, in other words, to have Rs. 903.2.6 
on account of interest paid on them deducted 
from the expenditure shown under this 
heading. 

The third item in dispute relates to head 
19, being the amount paid to Pandit Suraj 
Narain on account of costs awarded to him 
by the deoree for partition. The decree 
directed that the costs of the suit were 
to be paid ont of the estate and this pay- 
ment has, therefore, been rightly included 
in the accounts. The contention of the 
plaintiffs is that their expensesin that suit, 
other than those which were awarded to 
them, should also have been paid out of 
the joint family funds, But nosuch claim 
was put forward before the Oourt below 
or in the memorandum of appeal and it san- 
not, therefore, be considered. 

The fourth item in dispute relates to 
head 20, which deals with the expenses of 
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the suits filed by the manager in connection 
with the estate. It appears that in 1907 a suit 
for defamation was brought by Mr. Manuel 
against Pandit Iqbal Narain in connection 
with a statement made by the latter in a 
civil suit in which Mr. Manuel appeared 
for the present plaintiffs. The amount spent 
by Pandit Iqbal Narain in his defence was 
R3, 118-1-0. But this amount cannot be 
charged against the joint family property, 
because the alleged act of defamation was 
one for which the joint family sould in no 
way be held responsible. 

A sum of Rs. 590 was paid to Pandit 
Bakht Narain on the 3ist October 1905 
to obtain redemption of the village Tatera 
which was part of the joint family property. 
The plaintiffs have been allowed a share in 
‘that village and are liable with the other 
members of the family for the amount spent 
in redeeming it from the mortgages, 

The plaintiffs have also taken objection 
to the amount .spent by Pandit Bakht 
Narain in the suit filed by him against 
Ratan Lal for the recovery of the property 
belonging to the jointfamily which was in 
his.possession. Pandit Bakht Narain origin- 
ally slaimed the entire property; but when 
Pandit Suraj Narain subsequently filed a suit 
for the recovery of his half shara, Pandit 
Bakht Narain had ta eonfine his elaim to 
the half share which belonged to him. The 
trial of the two cages practically proceeded 
‘together, and the plaintiffs were indirectly 
benefited by the proseedings taken by Pandit 
Bakht Narain to establish the title of the 
joint family to that property, The expenses 
in that suit have, therefore, been rightly 
charged against the joint family fond. 

An objestion is also taken to the 
expenses incurred in a suit for money 
filed by Bihari Lal against Gajraj Singh. 
That money was lent out of the deposit 
made by Bihari Lal with the joint family. 
The joint family had undertaken to 
invest the money for the benefit of Bihari 
Lal and whatever expenses were incurred 
in that suit should ba debited ia Bihari 
Lal’s account. i 

There is also an objastion to the manay 
spent in connection with certain suits filed 
against Ram Singh, the Zamindar of Bhar- 
sara, who was an agent of the joint family, 
These suits were defended for the proteation 
of the interest of the joint family in the 
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village Bharsara, in which Ratan Lal 
wanted to make realizations after the 
death of Pandit Ram Narain to the 
prejadice of the joint family. The defend. 
ants sought the assistance of Ram Singh, 
who was a co sharer in the village, and 
recovered rents through him. Ratan Lal 
then sued the tenants for rents and, on 
the tenants pleading payment to Ram 
Singh, expenses had to ba inourred to 
support the right of Ram Singh to realise 
the same. It is immaterial whether Ram 
Singh was eventually successful or not in 
justifying what he had done, because what he 
had done was done at the instance of the joint 
family, whose agent he had become, and 
the joint family was in justice bound to 
bear the expenses connected with his 
defence. l 

The next objestion relates to head 22 
and is sonnested with the suit brought 
against Ratan Lal, in which Rs. 6,461-9-3 
were awarded as costs to him. The amount 
has been rightly paid out of the joint 
family fands, as the suit was filed for 
the protection of the joint family interest. 
In sonnestion with that suit various other 
expenses were ircurred which are entered 
in the agsount books and they have rightly 
been included in the account. 

An objection is also taken to an item 
of R3. 200-2-6 entered under head 24 as 
having been incurred in connection with 
the suit for defamation filed by Mr. 
Manuel against Pandit Iqbal Narain, For 
the reasons given under head 20 this 
item must ba excluded from the account. 
The next objection relates to head 30, which ° 
represents the salaries paid to the servants of 
the estate. The plaintiffs contend that 
gome of these servants were the personal 
servants of Pandit Bakht Narain and his 
sons. There is nothing, however, to show 
that any of these servants were personal 
and that their services were not available to 
the plaintiffs. Their salaries have, therefore, 
been properly charged against the joint 
family funds. 


An objection is also taken to oertain 


expenses under head 32 incurred in 
journeys by rail or ekka to Fyzabad, 
Lisknow, Jaunpur and other places. It 


is suggested that these expenses were 
incurred by Pandit Iqbal Narain and his 
brothers in connestion with the prosecutioy 


included in the accounts. 
purchased on the 6th July 1905 may have 


. ‘accordingly against their share 
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of their defence in the suit for partition. 
It is difficult at this distance of time 
to say for which purpose each journey 
was undertaken, but assuming that it was 
undertaken ‘in connection with the 
litigation then pending, the joint family 
would still be liable for the same, as the 
decree passed in the snit for partition 
directed that the costs of the partition 
suit were to be paid out of the estate. 
The same principle might well be applied 
to expenses incurred out of Court. 

The next objection relates to head 44, 
comprising, among other things, the 
expenses in connection with the death 


anniversary of Bari Bahuji, that is, the 


widow of Pandit Raj Narain, and the 
purchase cf books and other articles. It 
is difficult to say that the expenses were 
incurred for the personal benefit of any of 
the defendants and they have been rightly 
The law books 


been as mush for the benefit of one member 
of the family as of the otber, and the 
objection of the plaintifis in regard to 


this item is not entitled to any weight. 


There remain certain objections taken by 
the plaintiffs with reference to the items 
entered under heads 49 to 53. Head 
49 relates to the expenses in connestion with 
the marriage of the danghter of Pandit 
Iqbal Narain in 1905 and the marriage 
of Dharam Narain in 19u06. Head 50 
relates to the expenses incurred in con- 
nection with the illness and death of 
Pandit Bakbt Narain in 1906. Head 5l 
deals with the expenses incurred in connes- 


‘tion with the illness of the wife of 


Pandit Iqbal Narain. Head 52 deals with 
the expenses incurred in ‘ccnnection with 
the maintenance of the defendants after 
the death of Pandit Bakht Narain. Head 53 
deals’ with the advances made to Pandit 
Bakht Narain between the 20th June 
1905 and -the 6th April 1905; the total 
amount being Bs. 6,¢80-4 6. So far as 
the expenses entered under heads 49 to 
£2 are concerned, they are purely per- 
sonal to the branch of the family re- 


‘ presented by Pandit Bikht Narain and 


charged 
of the 
income. lt is not fair to the plaintiffs 
that the expenses of the maintenance of 


his sons, and they will | be 


` money was 
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Pandit Bakht Narain and his sons and 
grandsons should be paid out of the 
family funds while the pay and income 
enjoyed by Pandit Bakht Narain and his. 
sons should be kept by them intact, and 
similar expenditure incurred by the plaint- 
iffs’ for their support excluded. The plaint- 
iffs cannot properly be made liable) for 
the same. In regard to the sum of 
Rs. 1,509-7-6 entered under head 53, .the 
Fyzabad account books show that all that 
spent for estate purposes. 
The objection of the plaintiffs in re- 
gard to the same cannot, therefore, be 
sustained. 

With reference to the amount shown 
under head 58 as baving been invested 
in loans and mortgages, it has been 
pointed out tbat the bond executed “by 
Chhutku Singh -for Rs. 944-8-0 on the 


” 80th October 1903 and the bond executed 


by Manunn Singh of Makanpzur for 
Rs. 20 on the 16th November 1805 have 
pot been filed or treated as forming part 
of the joint family property. The money 
advanced by means of those bonds has 
been included in the expenditure shown 
in the accounts. The defendants do not 
contest the right of the plaintiffs to 
claim a half share in the said bonds but 
they have not filed them in Court along with 
the rest, 

The cross-objestions filed by the de- 
fendants relate to head 21, dealing with 
the expenses incurred by them in the. 
suit filed by Pandit Suraj Narain, head 
23, dealing with the expenses incurred by 
them in connection with the mutation 
proceedings instituted on the death of © 
Pandit Bakht Narain, and head 65, sub- 
heads 1 and 12, touching the deduations 
made on acccunt ofthe profits of Jaliaman 
from 1315 Fasli and the costs of the 
civil appeal filed by the defendants in 
this Court from the decree passed in the 
suit for partition. As .regards the ex- 
penses incurred in the suit for partition, 
the details of which are entered in the 
account books and the _ correctness of 
which is not questioned, the defendants 
are entitled to charge them against the 
joint family funds, because the decree 
passed in the suit for partition so 
directs it. The expenses incurred in the 
appeal are similarly to be paid out of 
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the joint family funds, bacause the appaal 
is only a proceeding in tha suit. The 
expanses incurred in the mutation prosesdings 
consequent on the-death of Pandit Bakht 
Narain cannot; however, be so: charged, 
because the plaintiffs have no soncern 
- therewith, In regard fo the share of the 
profits’ due to. Bisheshar .Nath, a> skarer 
of Jaliamau, which were paid by the 
defendants after the 9th March 1999, it 
is sufficient to say that the liability which 
the defendants have satisfied was one 
chargeable against. the entire joint family, 
and the plaintiffs cannot ba prejudiced if 
the amount due to Bisheshar Nath is treated 
as a debt due by the joint family which 
the family has since discharged. 

There is also an objection as regards 
an item of Rs. 1,738-14-3 under head 64, 
relating to the money advanced to Ram 
Singh. It is admitted that a mortgage- 
bond was taken from Ram Singh on the 
Gth September 1909 in lien of that money. 
The plaintiffs cannot claim both a share 
in that money and a share in that mortgage 
bond, The Court below says that the 
defendants are willing to give the plaintiffs 
a half share in that mortgage bond 
“but as the bond was taken after the 9th 
Marsh 1909, up to which the accounts 
have to be adjusted, the bond subsequently 
taken by the defendants cannot be taken 


into account. The defendants will bea 
deemed to ba the sole owners of that 
bond. 

The other objections taken by either 


party in their gronnds of appeal are not 
pressed. The amount due to the plaintiffs 
according to the above acsount is Rs, 20,573. 

Both the appeals are, therefore, allowed 
in part, the result being that instead of 
Rs. 12,409-1-44 the plaintiffs will get 
a decree for the above amount with pro- 
portionate costs here and below against 
the defendants, who will get their costs in 
proportion from the plaintiffs in this 
appeal, 

The bond of Chhutku Singh and Mannu 
Singh above referred to will bse added to 
the Jist of the joint property in which the 
plaintiffs havea half share. The rest of 
the deoree of the Court below will be con- 
firmed, 

Appeals partly allowed. 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Ctvtu Reviston No. 188 or 1918. 
November 20, 1918. 
Present: — Mr. Batten, A. J. ©. 
SOGA [—DEFENDANT— APPLICANT 
VETSUS 

WARLOO —Poatnripe — NON- APPLICANT., 

Contract—Person not privy lo contract, whether can 
take advantage of it. 

A person who is not a party to a contract and 
with whom there is no privity, cannot gain any 
advantage by it whether as a plaintiffor as a 
defendant unless he is in the position of a estui que 
trust. [p. 549, col. 2; p. 550, col. 1.] 

Revision of the judgment and decree of 


-the Junior Small Cause Court, Bhandara, 


dated the Sth of April 1918, in Civil Suit 
No. 963 of 1917. 

Mr. G. R. Deo, for the Applicant. 

Mr. Afmaran Bhagwant, for the 
Applicant, 

JUDGMENT.—I agree with the view 
taken by the lower Court in this case, that 
the terms of the agreement between plaint- 
iff and his partner, defendant No. 1, do not 
necessarily bear the meaning attached to 
them by the applicant. The clause, in my 
opinion, means that if a debtor of the frm 
pleaded that he had paid defendant No. 1, 
the plaintiff would, after the dissolution of 
the partnership which left him the sole 
owner of the business, settle the matter 
with the debtor and whatever the result, 
would not hold the defendant No.1 Hable. 
It is impossible to believe that the plaint- 
iff intended to agree to absolve any debtor 
who claimed to have paid defendant No. 1 
whether that debtor had really paid him 
or not. The words jama kharch karna 
may no doubt mean “to book as received 
and struck off as applied,” but this is not 
the literal or necessary meaning. Even if 
the words bore this meaning, which in my 
opinion they do not, the defendant-appli- 
gant, who was not a party to the sontract 
and with whom there was no privity of 
contrast, cannot gain any advantage by 
the contrast as he certainly was not put 
in the position of a cestui que trust, tide 
Taxman Bhat v. Govinda (1) and Seth 
Ramlal y. Seth Narsingdass (2). It does not 


Non- 


appear to make any difference that the 
(1) 11 C. P. L, R. 108 
(2) 14 0. PLY, R, 2% 


4, * 
te y 
r b 
wee 
pi) = a 
Eg 
a 
$ 
d 
` 
* - 
“i 
at 


Pu 


t Ta 


550 
PARTAB SINGH Y, BALWANT SINGA, 
applicant is not the plaintiff; he is seeking 


in the litigation to gain an advantage 
by a contract to which he was mot 
privy, 


As tothe fact of re-payment, it is a ques- 
tion of evidence, as to whioh J will not 
interfere in revision. l 

The application is dismissed with costs, 

Revision dismissed, 
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OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Seconp Orvit Appeat No. 374 or 1917, 
August 30, 1918. 
Present:—Mr., Lindsay, J. O. 
PARTAB SINGH—Derenpant— APPELLANT 
Versus 
BALWANT SINGH PLAINTIFF 


— RESPONDENT, 

Mortgage—Money left with mortgagee to redeem prior 
mortgage—Redemption, time for, not specified—Mort- 
gagee, failure of, to redeem within reasonable time— 
Damages, suit for, by mortgagor, maintainability of— 
Contract Act (IX of 1872), ss. 46, 55—Mortgage with 
possession—Consideration overstated by mistake— 
Mortgagee, whether can recover interest on amount 
overstated, 

Where a portion of the mortgage consideration is 
left with the mortgagee to redeem certain prior 
mortgages existing on the property and no particu- 
lar time is specified in the deed for such redemp- 


_ tion, it is the duty of the mortgagee, in accordance 


with the principles laid down in sections 46 and 56 
of the Contract Act, to redeem’ the prior mortgages 
within a reasonable time, i.e, by the first date upon 
which redemption is obtainable. If the mortgagee fails 
so to redeem the prior mortgages, the mortgagor is 
entitled to recover from the: mortgagee damages 
sustained by him in consequence of the failure of 
the mortgagee to redeem. [p. 65], col. 1.] 

Where a deed of mortgage, under which pos- 
session of the mortgaged property was handed over 
to the mortgagee, provided that there was to be no 
accounting between the parties at the time of re- 
demption, and it appeared that a portion of the 
mortgage consideratign was set down in the deed as 
being due to the mortgagee from the mortgagor, 
merely by way of guess without any account having 
been really taken at the time: 

Held, (1) that it was open to the mortgagor to 
show that there was a mistake in the statement of 
the mortgage consideration; [p. 652, col. 1.) 

(2) that the mortgagor was entitled to claim from 
the mortgagee in possession interest on the amount 
by which the said portion of the mortgage con- 
sideration exceeded the real amount dus to the 
morcgagee from the mortgagor. [p. 552, cols, 1 & 2.) 
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Appeal from the desree of the District 
Judge, Hardoi, dated the 13th July 1917, 
confirming the order of the Munsif, Hardoi, 
dated the 19th March 1917, 

Mr. A. P. Sen and Babu Ishwart Prashad, for 
the Appellant. 

The Hon'ble Pandit Gokaran Nath Misra 
and Pandit Harkaran Nath Misra, for the 
Respondent. 

J CODGMENT.—The 
in this case is a mortgagee of the plaint- 
iff-respondent. A suit was brought by the 
latter for the purpose of recovering a sum 
of Rs. 800, which he claimed to be due to him 
by way of damages for ' breach of the mort- 
gage contract. 

The Court of first instance awarded the 
plaintiff a sam of Rs, 615-3-0. This decree 
has been affirmed in substance by the Judge 
of the lower Appellate Court,who modified 
it only toa small extent. The defendant 
now appeals, and his ease prastically is that 
the suit as framed was not maintainable 
and that the plaintiff had no right to 
recover, 

In order to understand the matters in 
issue between the parties, ibis necessary 
to state that on the 2lst of June 1902 
Balwant Singh and his brother Gur Bakhsh 
mortgaged a 2% biswas share in Mauza 
Kakumau to Partab Singh for a sum of 
Rs. 4,160. The mortgage is professed to 
be a mortgage with possession and -the 
mortgaged property included the sr rights 
of the mortgagors. It seems that actnal 
physical possession was not delivered to the 
mortgagee under this mortgage but that for 
a number of years he received his share 
of profits from the mortgagors. On ithe 
12th of July 1910, Balwant Singh alone 
executed another mortgage of the same 
25 biswas in consideration of a loan of 
Rs. 9,000. The intention of the parties by 
this second transaction was to 
the earlier mortgageofthe 2lst of June 
1902. 

When the mortgage of 1902 was made, it 
is admitted that a sum of Rs. 1,400 was 
left with the mortgagee Partab Singh to 
pay off certain prior mortgages with posses. 
sion which had been executed in favour of 
Hazari Lal and Sheo Lal, These mortgagees 
were in possession of a number of spacified 


plots the aggregate- area of which same to ¢ 


132 bighas odd and when the sum of 


defendant appellant 


ee ee 


discharge | 
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Rs. 1,400 was left with Partab Singh to 
redeem these earlier charges, the intention 
was that he after redemption was to. get 
possession of one-half of this area of 132 
bighas, the other half being made over to the 
‘mortgagors. 

The mortgagee failed to pay off the 
prior mortgages and at the time the mort- 
< gage with which we are now concerned 
(namely, the mortgage of the 12th July 
1910) was exesuted, Rs. 1,400 was still 
with the mortgagee. Again an agreement 
was made between the: parties that Partab 
Singh should apply this sum of Rs. 1,400 
in discharge of the earlier mortgages. It 
is ah admitted fact that up to the date 
of this suit he had failed to doso. The 
plaintiff Balwant Singh now somes to 
Court and claims that by reason of Partab 
Singh’s failure to redeem these mortgages 
he has suffered loss, inasmuch as if redemp- 
tion had been made in accordance with 
the contrast he would have been in possession 
of a one-half share of this area of -132 
bighas odd and would have received. the 
profits thereof. Consequently the plaintiff 
claimed a sum of R3. 492, bsing the 
profits of this half share of the araa 
desctibed for a period of 6 years before 
the suit. 

The Court of first anas held that the 
plaintiff could not suacsed in getting profits 
for the full period olaimed but awarded 
profits for a period of five years. It is 
to be observed that the plaintiff was not 
slaiming this sum of Rs. 1,400 from his 

ortgages. Both the Courts below have 
stated quite correctly thata claim of this 
sort could not succeed for that would mean 
enforcing a contract to lend money. They 
were both of opinion, however, that the plaint- 
-i£ had been damnified by the refusal of the 
mortgagee to discharge the prior mortgages 
for which purpose he bad the money in hand 
and that he was entitled accordingly to the 
damages he slaimed. 

On this part of the oase the argument here 
is that there was no breach of contrast on 
the part of the mortgagee and that son- 
sequently the plaintiff was not entitled to 
recoyer. The main contention on this point 
is that neither the deed of 1902 nor the 
deed of 1910 contains any stipulation re- 
garding the time at which redemption is to 
be made by the mortgagee Partab Singh, 
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I am unable to accede to this argument, 
It is quite true that no express covenant 
was recorded in the ‘deed of mortgage 
requiring Partab Singh to redeem the prior 
charges at avy particular time, but in 
accordance with the principles laid down in 
sections 46 and 55 -of the Indian Contract 
Act it must be taken that, in the absense 
of any specification of the time for per- 
formance, it was the duty of Partab Singh 
to redeem the prior charges within a 
reasonable time. It is to be noted here that; 
the mortgages in favour of Hazari Lal and 
Sheo Lal were only redeemable in the fallow 
season of Jeth. The mortgage with which 
we are now concerned was executed on the 
12th of July 1910 and it may reasonably, 
therefore, be said that Partab Singh should 
have redeemed the earlier charges by the 
Ist of July 1911, that being the first date 
upon which the redemption was obtainable, 
I may mention here that in the Courts 
below the defendant-appellant did not seek 
to excuse his non-performanse of the con- 
tract on the ground that no particular time 
for performanss had been specified. On the 
contrary he tried to justify his action by 
saying that the mortgagor Balwant Singh 
had not performed his portion of the contract, 
This argument relates to that stipulation in 
the mortgage-deed by which the mortgagor 
contracted to relinquish his sór rights in 
some of the lands mortgaged. - Both the 
Courts balow have very properly held that 
the defendant could not be excused or justified 
on this ground, inasmuch as the contract for 
the relinguishment of sír rights is an illegal 
contract which cannot be enforced. I haye 
no doubt, therefore, that the plaintiff was 
entitled to recover damages under this 
head. 

With regard to the plea of limitation 
contained inthe third paragraph of the memo. 
randum of appeal that must be rejected, 
The claim of the plaintiff was not limited, 
in my opinion, to a claim for 3 years 
for it is based upon the breach of 
a contract in writing and registered. 

The other point to be dealt with relates 
to an item of Rs. 1,018-5-0, whichis refer- 
red to in the mortgage-deed of the 12th 
öf July 1910. It seems that at the time 
when this mortgage was executed the mort- 
gagor Balwant Singh had failed for 2 
years to render to the mortgagee his pro- 


` 1312 and 1313 Fasli. 
- of the 12th of July 1910 
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fits in respect of the 2% biswas share which 
bad been mortgaged to him, 
The years in question were the years 
When the mortgage 
came to be 
written, a sum of Rs. 1,018 was allowed 
to the mortgagee in respect of the profits 
of a 2%-béswas share for these two years. 
According to the case of the plaintiff now 
this statement of the account in the mort- 
gage-deed is a mistake and that as a 
matter of fact a much smaller sum than 
Rs, 1,018 represented the aggregate amount 
of profits which was due to Partab Singh 
for the two” years in question. Both the 
Courts below have examined the account 
in this respect and they have both held on 
the evidence of the Patwari, which they 
accepted as correct, that the statement in 
the mortgage-deed that a sum of 
Rs, 1,018-&-0 was due in respect of these two 
years to Partab Singh isa clear mistake. 
There was evidence before the Court to 
show that at the time this mortgage of 
1910 was drawn up no accurate saloula- 
tion of the profits was made and it is 
said that this sum of Rs. 1,018 was set 
down merely at random. On the findings 
come to by both the Courts itis not 
possible to doubt that there was a serious 
misteke in the statement of the profits, It 
has been argued before me thatthe plaint- 
iff is bound by the statement in the 
mortgage-deel and that he is not now at 
liberty to plead that the amount of the 
profits was erroneonsly stated to be 
Rs. 1,018-8-0, The argument is that as an 
account was made up’at the time which 
was accepted by the plaintiff mortgagor, 
he cannot be allowed to resile from his 
agreement. But I have just stated that 
the evidence shows that no account was 
really taken and that this amount was 
set down merely by way of guess. There 
is no merit, therefore, in the argument 
and, I think, it: was open to the plaintiff 
to show that there was a mistake in the 
statement of the profits, Here again it 
is to be observed that the plaintiff is 
not asking the defendant to hand over to 
him the amount by whieh the sum of 
Rs. 1,018 odd exceeded the real amount 
which was due. He is only claiming interest 
on the excess amount and in my ‘opinion 
he is entitled to that relief, the fact being 


that the mortgages is in possession and’ 
receiving the profits of the property iu 
lieu of interest on a sum which is found 
not to have been owing to him. It is to 
be noticed bere that according to the terms ` 
of the deed of .mortgage there is to be 
no accounting between .the parties at the 
time of redemption. I can see no reason 
why in the present suit the plaintiff should 
not claim interest on the excess amount 
just referred to, 

Another point which is argued is that 
the Court below was wrong in allowing 
interest at the rate of 12 per sent. I see 
no force in this contention. The rate sems 
to me to be a reasonable rate, 

Lastly exception is taken to the findiug ` 
of the lower Appellate Court as to the 
amount-by which the sum of Rs. 1,018 odd 
exceeds the sum which was really due. 
After’ examining the calculation of the 
Court below I think the learned Judge was 
right and that the calculation which was 
made in the Court of firat instance was 
erroneous, 

The appeal fails on all points and is 
dismissed with costs. 

Appeal dismissed, 


CALCUTTA HIGH COURT. 

. APPEAL FROM APPELLATE Decree No. 317 
or 1916, 
March 11, 1918. 
Present:—Mr. Justice Fletcher and Justice 
Sir Syed Shamsul Huda, Kr. 
SAILAJA NATH ROY CHAUDHURY awp 
OTHERS — PLAINTIFFS— APPELLANTS 
VETEUS 


CHANDI CHARAN LAHA AND OTHERS— 


DEFENDANTS — RESPONDENTS. - 

Bengal Tenancy Act (VILI B.C. ef 1885), s. 106, 
suit under—Court-fee payable—Gaurt Fees Act (VII of 
1870 , Sch. II, Art 17, cl, R—D 'elaratory swit—Plaint 
inartistically drawn wp, effect of. 

A suit instituted under the provisions of section 
106 of the Bengal Tenancy Act is in fact a suit 
for a declaration that the Record of Rights is wrong. 
Therefore, such a suit, being one for a declaratory 
decree within the meaning of Article 17, clause 3 of 
Schedule II of the Court Fees Act, is not chargeable 
with an ad valorem Oourt-feo even where it ig 


a 
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transferred to the Civil Court forthe purpose of 
trial. 

The mere fact that a plaint hag been inartistically 
drawn up does not alter the nature of the suit. 


Appeal against the decision of the Addi. 
iional Subordinate Judge, Khulna, dated 
the 16th September 1915, affirming that of 


the Munsif, 2nd Court, Khulna, dated the: 


18th and the 28th January 1915, 


Babu Antlendra Nath Roy Ohaudhury, for 
the Appellants. 

Babu Narendra Chandra Bose, for the 
spondents. 


Re- 


JUDGMENT. 
Fretoasr, J.—This is an appeal by the 


plaintiffs against the decision of the learned. 


Subordinate Judge of Khulna, dated the 
16th September 1915, confirming the decision 
of the Munsif of the same place. The suit 
was-brought under section 106 of the Bengal 
Tenancy: Act. Though the case was trans- 
ferred to the Civil Court for the purpose 
of trial, still the suit was a suit instituted 
under the provisions of section 106 of the 
Bengal Tenancy Act. Now, what is the 
proper Court-fee in a suit instituted under 
section 106 of the Bengal Tenancy Aot? 
There is a clear decision of this Court in 
the case cf Satis Chandra Giri v. Gopal 
Chandra Rat (1) that a suit under sestion 
106 of the Bengal Tenancy Ast isa suit 
for a declaratory desree within the meaning 
of Article 17, clause: (3) of Schedule II of 
the Court Fees Act and that, therefore, the 
plaint in such a suit does not require an ad 
valorem stamp. On the other hand, the 


learned Judges of the Courts below have- 


relied on the decision of this Court in the 
ease of Chandz Charan Laha v. Manoranjan 
Chatiopadhya (2), where it was held that 
a suit brought under section 106 of the 
Bengal Tenancy Act; which was trausferred 
to the Civil Court and in which thers were 
slaimed other reliefs, might be valued on 
an ad valorem basis. The judgment in that 
case made certain remarks and amongst 
tham we find this: “No general rule govern- 
ing all the cases,” that is, all the cases 
under section 10> of the Bengal Tenancy 
Act, “gan be laid down; but the question 
must be desided on the facts of each special 


-"(1) 7Ind. Cas. 627; 12 C. L. J. 638; 150. W. N. 
110," 
(2) 18 Ind. Cas. 275; 17 C. L. J. 416, 
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ease,” If there is no general rule—and in the 
view of the learned Judges who decided the 
vase of Satis Chandra Girt y.Gopal Chandra Rai 
(1) there is no general rule, and in the view 
of the learned Judges in the ease of Ohandi 
Oharan-Laha v. Manoranjan Oiattopadhya (2) 
there is a general rule—I may say so without 
disrespect that the learned Judges who 
decided the cage of Satis Ohandra Giri v. Gopal 
Ohandra Rat (1) were bound by the decision in 
the case of Chand: Charan DĘ1ha v. Manoranjan 
Chattopadhya (2) and, as they said that 
there was no general rule but that each case 


“must be desided on the fasts of that particu- 


lar case, I think we should fellow the earlier 
authority and go back to the rule that 
has been clearly and definitely laid down, 
namely, that a suit instituted under the 
provisions of section 106 of the - Bengal 
Tenansy Act—notwithstanding these badly 
drawn up plaints that come from the 
Moffussil—is in fact a suit for a declara- 
tion that the Record of Rights is wrong 
and that the mere fact that a plaint has 
bcen inartistically drawn up does not alter 
the nature of the suit and that such a 
suit, as laid down in the case of Satish 
Ohandra Girt y. Gopal Chandra Rat (1), 
is in fact a suit for a dealaration 
and not chargeable with an ad valorem 
fee. In that view, I think the present 
appeal must be allowed and the case 
must be remitted to the primary Court 
for trial on the merits, Costs will abide the 
result. 
SaamsuL Hupa, J,—I agree. 
Appeal allowed; 
Oase sent back. 


PRIVY COUNCIL. 
APPEAL FROM TAE ALLAHABAD Higa 
Corert. 

Ssa June 3, 1918. 
Present:—Lord Sumner, Sir John Edge, 
Mr, Ameer Ali and Sir Walter Phillimore, 
Bart. 

Ohaudhri R.SAUL SINGH AND ANOTHER —- 
PLAINTIFFS — APPELLANTS 
j Versus 
BAL WANT SINGH AND OTHERS— 


.Deren D«nti— RESPONDENTS, 
Civil Procedure Code (Act V of 1908), s.11—Res 
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judicata—Hindu Law-—Widow, decree against, whe- 
ther bars suit of reversioner. 

Where the estats of a deceased Hindu has 
vested ina female heir, a decree fairly and properly 
obtained against her in regard to the estate is, in 
the absence of fraud or collusion, binding on the 
reversionary heir; and where merits are tried and 
the trial is fair and honest, a Hindu lady otherwise 
qualified to represent the estate in litigation does 
not cease to be so qualified merely owing to a 

ersonal disability or adisadvantage as a litigant. 

p. 559, col. 2; p. 560, col. 1.] : 

A Hindu widow sued for a declaration that she 
had not validly adopted the defendant as a son to 
her deceased husband. Both Courts in India dis- 
missed the suit, holding that by herown acts she 
was personally estopped from denying the validity 
of the adoption. The Privy Council affirmed that 
decision and also held that she had authority 
from her deceased husband to make the adoption in 
question and that thedefendant had been validly 


- adopted. On the death of the widow the next 


reversioner sued'to eject the adopted son, on the 
ground that inasmuch as the widow had no authority 
from her deceased husband to make an adoption 
the defendant had not been validly adopted: 

Held, that though the rule of res judicata, as enacted 
tn section 11 of the Code of Civil Procedure, was not 
strictly applicable to the case, the principle of res 
judicata applied, and that the decision in the 
widow's suiton the question whether the defendant 
had or had not been validly adopted, barred the 
suit of the reversioner. [p. 557, col. 2.) 


Appeal against a decree of the High Court, 
Allahabad, Sir Henry Richards, C. J., and 
Justice Sir P. CO. Banerji), dated the 29th, 
April 1915, reported as 30 Ind. Cas. 657, 
affirming that of the Court of the Addi- 
tional Subordinate Judge, Saharanpur, 
dated the 16th February 1914, where the 
plaintiffs-appellants’ suit was dismissed with 
costs. 

PACTS,—Thesplaintiffs-appellants brought 
the present suit against the defendants.re- 
spondents to eject them from an estate called 


the Landhaura Raj, alleging that the first’ 


respondent Balwant Singh was not the 
validly adopted son of Raja Raghubir Singh, 
a former proprietor of the estate, inasmuch 
as the widow of the latter, Rani Dharam 
Kunwar, adopted the first respondent without 
the authority therefor from her deceased 
husband, The question whether the Rani 
had authority to adopt the first respondent 
had already been the subject of litigation 
between the adoptive mother and the adopted 
gon. That litigation had come up on 
appeal to His Majesty in Council, and 
their Lordships of the Judicial Committee 
had held that the Rani had authority from her 
husband to adopt the first respondent and 
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that his adoption was valid: see Dharam 
Kunwar yv. Balwant Singh (1). 

In the present suit the Additional Subor- 
dinate Judge held that the Privy Council 
decision was binding on the plaintiffs-appel- 
lants and that their suit was accordingly 
barred by the rule of res judicata. He, 
therefore, made a decree dismissing their 
suit with costs, On appeal the High Court 
by a majority affirmed that decree. The 
only question for determination in this appeal 
was whether the present suit was barred 
by the rule of res judicata, 


Messrs. Dunne, K.C., and W. L. Richards 
for the fAppellants—The question is 
whether the first plaintiff, the next rever- 
sioner, is estopped by the rule of res iudicata 
from denying that the defendant Balwant 
Singh was validly adopted by Rani Dharam 
Kunwar. The plaintiff says that the Rani 
had no authority from her deceased husband 
to make any adoption. This question of 
in the Rani’s 
suit. That issue was neither heard nor 
decided by the Courts in India: see 
Dharam Kunwar v. Balwant Singh (2). 


The Court of first inatance had excluded 
evidence on that issue. It appears from 
Dharam Kunwar vy. Balwant Singh 


(1) that this Board also held that the Rani 
was estopped owing to her own acts from 
raising the question as to the validity of the 
adoption, The Rani could not, therefore, 
be said to have been then representing 
the estate. She was acting not in the 
interest of the estate but in her own 
interest. < 

As some evidence on the question of 
authority was admittedly excluded, it ia 
submitted that the issue had not been 
heard and finally decided within the msan- 
ing of ssction Ll of the Code of Civil 
Procedure, 1908.~ The oase is not governed 
by that section but by the rule laid down in 
Katama Natchier v, Rajah of Shivagunga 
(3). But as already pointed ont, the Rani 
was not representing the estate and 


(1) 15 Ind. Cas. 673; 16C. W. N. 675;9 A.L.J. 
730; 14 Bom. L. R. 485; (1912) M. W. N, 641; 12 M, 
L. T. 95; 16 0. L. J. 60; 34 A. 398; 23 M. L. J, 200; 
89 I. A. 142 (P. C.). 

(2) 30 A. 549; 5 A. L.J. 568; A, W, N. (1908) 
231; AM, L. T. 385. 

(3) 9 M. I. A. 539; 2 W, R. (P. 0.) 31; 1 Suth. P. Q. 
J. 520; 2 Sar, P, Q. J. 25; 19 E. R. 843, 
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there was no fair trial of the isane as 
evidence relating to it was excluded. The 
finding of the Board was based on the 
Rani’s statement in Baldeo’s suit, but that 
‘statement was not evidence against the 
plaintiff, and the finding based on such 
evidence could not bind the plaintiff, 

“The issue as to authority was not a neces. 
sary issue in the Rani’s case, and con- 
sequently a decision thereon does not operate 


as a bar in the present suit: Concha v. 
Ooncha (4), 
The deed of adoption shows that the 


Rani tookan estate for life under the Will 
of her late husband and Balwant Singh took 
the remainder thereunder, The Rani could 
not, therefore, dispute Balwant Singh’s title. 
She was then a devisee and could not represent 
the estate: Board v. Board (5) and Dalton v. 
Fitzgerald (6). Reference was also made 
to Robinson v. Duleep Singh (7). Whatthe 
Board then did was to merely express an 
opinion in order to deter the reversioner from 
further litigation. 

Messrs. De Gruyther, K. O., and J. M. Parikh, 
for the Respondents.—As to the contention 
based on the Will of the late Raja, the 
Rani sould only take an estate for life under 
the Will; if the Will is good, it gives the Rani 
- authority to adopt and would, therefore, put 
an end to the case. The English authori- 
ties on the question. of res judicata ara of 
no value in an Indian ease, which must 
ba decided onthe construction of section 11 
of the Code of Civil Procedure, 1908. 


In a suit against a widow in respect of 
the estate the decision is binding on the 
reversionary heir: Katama Natechter v. Rajah of 
Shivagunga (8), Jugul Kishore vy. Jotendro 
Mohun Tagore (8), Pertabnarain Singh v. 
Trilokenath Singh (9) and Hari Nath 


(4) (1886) 11 A.C. 541 at pp. 549, 550—552; 56 L. 
J. Ch. 267; 55 L, T. 522; 35 W. R. 477. 

(5) (1874) 9 Q. B. 48; 43 L. J. Q. B. 4; 29 L.T, 
459; 22 W. R. 206. 


(6) (1897) 2 Ch. 86 at p. 90; 66 L. J. Ch. 604; 16 L. | 


T. 700; 45 W. R. 686. 
` (7) (1879) 11 Ch. D. 798 at p. 818; 48 L. J. Ch. 758; 

39 L. T, 813; 27 W. R. 21, 

(8) 10 C. 985; 111. A. 66 at p. 78; 8 Ind. Jur. 455; 
4 Bar. P. C. J. 553; 5 Ind Dec, (N. s.) 637. 

(9) 11 0.186; 11 I. A. 197 at p 207; 8 Ind. Jur. 
697; 4 Sar. P. O. J. 567; Rafique & Jackson’s P. C. No. 
86; 5 Ind, Dec, (N. s.) 883, 
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Chatterjee v. Mothurmohun Goswami (10). Të 
has been held that aséction 11 of the Code 
of Civil Procedure, 1908, is not exhaustive 
and a decisionagainst one reversioner binds 
another, though the second does not claim 
through the first: Chiruvolu Punnamma y. 
Ohiruvolu Perrazu (11). In Venkatanarayana 
Pillay v. Subbammal (12) the Board held 
that a remote reversioner was entitled to 
revive a sut brought by a near rever- 
sioner. 

Section 11 of the Code of Civil Procedure 
deals with issues as well "as suits: Kameswar 
Pershad v. Rajkumart Ruttan Koer (18) and 
Thakur Tirbhuwan Bahadur Singh v. Raja 
Rameshar Bakhsh Singh (14). To deter- 
mine what was in issue one must look 
not to the decree but tothe judgment and the 
pleadings: Jagatjit Singh v. Sarabijit Singh 
(15). The only desision that operates as 
res judicata is the decision of the final 
Court of Appeal. There was a final deoi. 
sion by the Board that the Rani had 
authority to adopt and that Balwant Singh 
was validly adopted. That desision is 
binding on the plaintiffs. . Reference was 
also made to Abdullah Ashgar Ali Khan vy, 
Ganesh Dass (16). | 

Mr. Dunne, K. O., replied. 

JUDGMENT. 

S:R JOHN, Enar.—This is an appeal from a 
decree, dated the 29th April 1915, of the 
High Court at Allahabad, which afirmed a 
decree of the Additional Subordinate Judge 
of Saharanpur by which the suit of the 
plaintiffs had been dismissed. The suit was 
dismissed on the ground that a decision of 


(10) 20 I. A. 183, 21 C. 8; 17 Ind. Jur, 481; 6 Sar, 
P. ©. J. 834; 10 Ind. Dec. (N. 8.) 688. 

(11) 29 M. 390; 1M. L.. T. 183; 16 M. L.J. 307 

F. B.). 

(12) 29 Ind. Cas, 298; 42 I. A. 125; 28 M. L. J, 
535; 17 M. L. T. 436; 21 0.,L. J. 516;-17 Bom. L. R 
468; 19 C. W. N. 641; 2 L. W. 596; 38 M, 406; (1915) 
M. W. N. 555 (P. 0.}. 

(13) 19 I. A. 234; 200.79; 6 Sar. P, O. J. 241; 10 
Ind. Deo. (N. s.) 53. 

(14) 33 I. A. 156 at p. 164; 10 O. W, N. 1065; 8 Bom. 
L. R. 722;16 M. L.J. 440; 3 A. L. J. 695; 4 O. L. J, 405; 
l M. L. T. 265; 9 O O., 377; 28 A. 727 (P. 0.). 

(15) 18 I. A. 165; 19 C. 169; J5 Ind, Jur. 749; 6 
Sar. P. C. J. 80; Rafique & Jackson’s P. O, No. 125; 
9 Ind. Dec. (xN. s.) 562 (P. CO), 

(16) 42 Ind. Cas. 959; 44 I. A. 213; 128 `P. W.R, 
1917; 22 M. L. T. 451; 220. W.N. 12h 8P. L. W. 
381; 26 C. L. J. 568; 15 A. D, J. 889; 19 Bom. L. R. 
972; 34 M. L. J. 12; 7 L. W. 62; 132P. L, R. 1917; 
(1918) M. W. N. 7; 45 C, 442 (P, 0.).; 


: appeal to His Majesty 
. previous suit, in which Balwant Singh, the 


RISAL SINGH V. BALWAT SINGH, 
the Board on the 23rd April "912, in an 


in Council in a 


principal defendant in this suit, was the 
defendant, and the late Rani Dharam 
Kunwar was the plaintiff, operated as a bar 
to the maintenance of this suit, which is 
brought by plaintiffs who were not parties 
to the previous suit, and do not represent 
either party to the previous suit. That 
decision is reported as Dharam Kunwar y. 
Balwant Singh (1). 

In this suit the plaintiffs are Chaudhri 
Risal Singh and Lala Fateh Chand, The 
plaintiff Chaudhri Risal Singh alaims in 
this sni possession of part of the Landhaura 
Raj, which is a large estate of great valus; 
his claim is based on an allegation that 
he is the heir of Raja Jagat Prakash 
Singh, whom he alleges to have been the 
last male owner of the estate. The other 
plaintiff, Lala Fateh Chand, alleger that 
before suit Chaudhri Risal Singh conveyed 
to him- the other part of the estate, and 
he elaims possession of that other part of 
the estate as the grantee of Chaudhri Risal 
Singh. The plaintiffs also claim mesne profits. 

The principal defendant to this suit is 
Balwant Singh, through whom the other 
defendants claim title. Balwant Singh's 
case ig that the estate vested in him as 
the adopted son of the laie Raja Raghubir 
Singh, to whom he alleges that he was 
validly adopted by the late Dharam Kun- 
war, the widow of Raja Raghubir Singh, 
who admittedly died possessed of the estate. 
The fastum of the adoption was denied 
by the plaintiffs, but it is no longer dis- 
puted, and cannot now be disputed; the 
plaintiffs, however, allege that Ravi Dharam 
Kunwar had no antheriby to adopt a 
son to her husband, and further that 
if she ever had authority to adopt a son 
to her husband that authority was a limited 


authority, and was exhausted by previous 
adoptions made by her before she went 
through the form of adopting Balwant- 


Singh. The decision of the Board, which 
has been held by the Courts below to 
operate as a bar to the maintenance of 
this snit, related to the adoption of Bal- 
want Singh as a son to her late husband 
by Rani Dharam Kunwar. 

The plaintiffs allege and the defendants 
deny that on the death of Rani Dharam 
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Kunwar on the 12th November 1912 the 
plaintiff Chaudhri Risal Singh was the 
next nearest reversioner, and was as such 
entitled to the estate of Landhaura, That 
issue as to the status of Chaudhri Risal 
Singh has not been tried, and is irrelevant 
if the suit is barred by the decision of. the 
Board of the 23rd April 1912. 

“There has been much litigation relating 
to-.the title to the estate of which Raja 
Kaghubir Singh died possessed, and in order 
to understand the case whioh was before 
the Board in 1912 it is nesessary. briefly 
to refer to that previous litigation and to 
the position of the several parties to it. 
Raja Raghubir Singh died on the 28rd 
April 1865 and at the time of his death 
he left no son living; his widow, Rani 
Dharam Kunwar, was then enceinte, and 
after his death she, on the 16th Desem- 
ber 1861, gave birth to Raja Jagat 
Prakash Singh, who was his posthumous 
child, Raja Jagat Prakash Singh died in 
childhood on the 31st August 1570 and 
on hisdeath Rani Dharam Kunwar succeeded 
to the possession of the family property 
in right of her interest for life in it as 
his mother and heiress. The fact that 
she alleged that she obtained title: to. 
the property under an oral Will of her 
husband, Raghubir Singh, is immaterial. 
On the 4th Marsh 1877 Rani Dharam 
Kunwar adopted Tofa. Singh as a son 
to Raja Raghnbir Singh, Tofa Singh, 
then known as Raja Narendra Singh,. 
died in shildhood about two and a half 
years after his adoption. On the 20th 
January 16583, | Rani Dharm Kunwar 
adopted another boy, named Ram Sarup, 
as a son to Raja Raghubir Singh. Ram 
Sarup, then known as Ram Padab Singh, 
died in June 1885. On the 13th Jannary 
1899, Rani Dharam Kunwar adopted 
Balwant Singh, the principal defendant in 
this suit, as a son to Raja Raghubir 
Singh. Or the 13th January 1899, 
Chandhuri Ram Niwaz, who was- the 
father of Balwant Singh, executed a deed,. 
by which he acknowledged that he had 
given his son, Balwant Singh, then 16 
years old, to Rani Dharam Kunwar, 
widow of Raja Raghubir Singh, deceased, 
Rais of Landhanra, as an adopted .son 
for her and her husband, and stated that— 
“the usual religious ceremonies. and those ` 
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performed with-all publicity to-day. From 
to-day the said -son has no connestion 
left with his natural family. From to- 
day the said son will have those rights 
inthe whole of the property left by Raja 
Raghubir Singh, deceased, and possessed 
by the said Rani, which an adopted son 
Jegally -asquires. But it has been agreed 
between .me, the -exeoutant, and the said 
‘Rani, according to:the provisions of the 
Will and permission of Raja Raghubir 
Singh, deceased, that she shall, till the 
end of her life, continue to be the owner 
and possessor of the whole estate and 
property of every description belonging 
to the said Raja which exists at pre- 
enf.or may be acquired in future; and 
“as long as-she lives all sorts of manage- 
‘ment and supervision of the estate shall 
rest with her as its owner.” 

On the Ist May 1900, one Baldeo Singh, 
claiming to ‘be the reversionary heir of 
Raja Raghubir Singh, brought a suit in 
the Court of the Subordinate Judge of 
Saharanpur against Rani Dharam Kunwar 
and Balwant Singh to have the adoption 
of Balwant Singh set aside. In that suit 
evidence as to the alleged adoption was 
taken. The main“ contention of Baldeo 
Singh, so far as the adoption’ of Balwant 
Singh was concerned, was that Raja 
Raghubir Singh bad not given to Rani 
Dharam Kunwar authority to adopt a 
son to him, and that any authority which 
Raja Reghubir Singh may have given 
to his wife to make an adoption was 
not an authority -whioh enabled her to 
make suacessive adoptions. No oral evi- 
dence to -prove that an authority to 
adopt had not been given to Rani Dharam 
Kunwar by Raja Raghubir Singh was 
apparently procurable; Rani Dharam Kunwar 
did not give evidence in that suit, but 
in her written statement in that suit she 
alleged that she had “under valid authority 
and after due proclamation adopted Balwant 
Singh, defendent No, 2, and the aforesaid 
adoption is in every -way proper.’ Her 
“Pleader in that suit stated to the .Court 
that the authority to adopt was oral, and 
as to the nature and scope of her authori- 
ty to adopt, said that Raja Raghobir Singh’s 
object in giving-his wife authority to adopt 
was -that in the event of Rani Dharam 
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Kunwar, who was then pregnant, giving 
birth to a daughter, or of a son being born | 
and dying, she should adopt, and in the 
event of the death of that adopted son, she _ 
should again adopt, and in the event of 
the last-named also dying, she had authority 
to adopt again, and so on.” There was 
documentary eVidence put before the Subordi- 
nate Judge, and four witnesses were called 
io prove the oral authority to adopt, but 
the Subordinate Judge did not believe these 
witnesses, and he found that Rani Dharam 
Kunwar had no authority to adopt Balwant 
Singh, as the authority was not one authoris- 
ing her to make successive adoptions. 
Having found, however, that Baldeo Singh 
had failed to prove that he was a revyer- 
sioner, the Subordinate Judge dismissed 
the sait, butin his decree he inserted his 
finding against the validity of the adop- 
tion. The decree came on appeal before 
the High Court at Allahabad, and the 
appeal was dismissed; but the High 
Court, on the application of Balwant Singh, 
struck out of the decree of the Subordinate 
Judge his findiug as to the invalidity of 
the adoption, on the ground that, Baldeo 
Singh heving failed to prove that he was 
a reversioner, the issue sto authority to 
adopt did not arise and was irrelevant. 
That application was resisted by Rani 
Dharam Kunwar, and her Advocate frankly 
informed the High Court that her object in 
wishing to have the finding ag to the 
invalidity, of the adopticn retained in the 
decree ofthe Subordinate Judge was that 
it might be used as res judicata in future 
litigation between her and Balwant Singh. 

Before Baideo Singh’s suit was dismissed 
Rani Dharam Kunwar and Balwant Singh 
had quarrelled. Balwant Singh was claim- 
ing his full rights as an adopted son and 
was. refusing to be bound by the terms as 
to Rani Dharam Kunwar’s position -with 
regard to the ownership, management, and 
control of the property that had come from 
Raja Raghubir Singh, which had-been agreed 
to by Chandhri Ram Niwaz in the deed 
of the 13th January 1899, and she deter- 
mined to repudiate the adoption. 


On -the 7th Jannary 1905, Rani Dharam 
Kunwar brought a -suit against Balwant 
Singh in the Court of the Subordinate 
Judge of Saharanpur and in her plaint 
alleged that Raja Raghubir Singh. had never 
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given her authority to adopt a son, and 
prayed that it might be declared that she 
had no power to adopt Balwant Singh, and 
had in fact never adopted him according 
to any ceremony under tke Hindu Law, 
and that a dosument of the 13th January 
1899, in her name as the executant which 
purported to be a deed of adoption in 
favour of Balwant Singh, was void and 
ineffectual as against her. 

The desd of adoption of the 13th January 
1899 which Rani Dharam Kunwar sought 
to have deslared void wasa registered deed 
in her name and under her seal, in which she 
alleged that Raja Raghubir Singh when 
he became hopeless of recovery in his last 
illness made the following Will in her favour, 
she being then pregnant :— 

“Tf (God forbid !) you give birth to a 
daughter, or if a son be born but dies 
after his birth, I strictly order you to adopt 
some boy to me, sothathe might perform 
my srada_ceremeny and yours, and per- 
petuate my name, and after your death 
become the absolute owner and possessor 
of the whole of my estate. If (God forbid !) 
the son who might be adopted under this 
authority should die in your lifetime you will 
have power to adopt another boy.” .- 

In that deed Rani Dharam Kunwar, 
amongst several other things, also alleged 
that she on the day on which the deed 
bears date, after performing the necessary 
seremonies, adopted Balwant Singh, son of 
Chaudhri Ram Niwaz, to herself and her 
husband in the presence of the gentry, 
the district authorities, and other European 
gentlemen and the members of her biradri: 
and that Chaudhri Ram Niwaz gave Balwant 
Singh to her as an adopted son. That deed was 
on the 19th January 1899 duly registered 
by the Sub-Registrar of Rurki, Rani Dharam 
Kunwar having first personally admitted 
in the presence of the Sub- Registrar its execu- 
- tion by her. In her plaint in her suit 
against Balwant Singh she endeavoured to 
explain away that deed by alleging that 
she had no knowledge of that deed before 
July 1904; that she had not got it 
registered; that if was written in her name 
without her knowledge on the 13th January 
1899 by one- Tahauwar Ali, who was her 
Diwan in charge of her entire business, 
and was her adviser, and that he had got 
it registered. She also alleged in her 
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plaint that having learnt during the pen- 
densy of Baideo Singh’s suit that Tahauwar 
Ali was secretly in sollusion with Balwant 
Sing she dismissed him, and she also 
endeavoured -to explain away her written 
statement in the suit of Baldeo Singh, 
admitting the adoption of Balwant Singh, 
and her Pleader’s statement in that suit 
as to her authority to make an adoption, 
by denying that her written statement and 
her Pleader's statement had been authorised 
by her. 

In the suit of Rani Dharam Kunwar 
against Balwant Singh he in his written 
statement, amongst other things, alleged 
that Rani Dharam Kunwar had authority to 
adopt him to Raja Raghubir Singh and that 
he had been validly adopted, The Subordinate 
Judge held that Rani Dharam Kunwar was 
by her aots estopped from denying - that 
Balwant Singh had been validly adopted 
to Raja Raghubir Singh, and did not try 
any other issue. The High Court at 
Allahabad, agreeing with the Subordinate 
Judge, dismissed the appeal of Rani 
Dharam Kunwar, and thereupon she appealed 
to His Majesty in Counsil and again failed. 
The facts, which this Board has stated as 
to the history of the litigation .and as to 
the positions of the parties and their acts, 
have been derived from the record of the 
appeal to His Majesty in Counail in which 
the Board gave its decision of the 23rd 
April 1912. The evidence upon which 
that decision was arrived at was before 
the Board in the resord of that appeal. 
It is said that evidence to ‘show that 
Rani Dharam Kunwar had no authority 
to adopt Balwant Singh had been exclud- 
ed in her suit, and that consequently the 
Board in 1912 ought not to have found 
that Balwant Singh had been validly 
adopted. It is true that Rani Dharam 
Kunwar applied to the Subordinate Judge 
that evidence should ba taken, but 16 does 
not appear that she ever applied to have 
witnesses summoned or tendered any evidenca 
which was rejected. It is dificult to sonseive' 
what oral evidences Rani Dharam Kunwar 
sould have produced, except her own per- 
sonal evidence to prove that she bad 
received from Raja Raghubir Singh “no 
authority to adopt, and if she had given 
evidence that she had no authority to: 
make the adoption such evidence, having: 
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regard to her own acts and documentary 
evidence on the record, could not have been 
accepted as true. 

Their Lordships in this appeal pressed 
the learned Counsel who appeared for the 
appellants to state what oral evidence there 
was available to prove or to suggest that 
Raja Raghubir Singh had notin his final 
illness given to Rani Dharam Kunwar his 
authority to adopt, but the learned Counsel 
was not in a position to suggest what oral 
evidence could have been produced to prove 
that Raja Raghubir Singh had not given 
that authority to his wife. The Board in 
1912 was satisfied, and rightly satisfied, 
that no further evidence as to the 
authority or absence of authority to adopt 
could be expected to be produced by any- 
body beyond the evidence then already 
taken. As appears from the report of the 
case of Dharam Kunwar v, Balwant Singh 
(1), the learned Counsel for Rani Dharam 
Kunwar contended in argument before the 
Board in 1912 that if it were held that 
Rani Dharam Kunwar was not estopped 
from denying that Balwant Singh had been 


validly adopted, the question arose whether ‘ 


she had any authority tc adopt him ; and 
further contended that sush authority as 
she alleged would not extend to the adop- 
tion in question. ‘There was ample material 
in the Appeal Record before the Board in 
1912 upon which the Board might find 
that Raja Raghubir Singh had given 
authority to Rani Dharam Kunwar to 


adopt a son. to him, and that such author- 
ity was a general authority and was not 


limited to making one or more successive 
adoptions, ' 

It is clear that the Board in 1912 did 
intend to deside the question of authority 
to adopt as a question of faot, 
In the judgment of the 
said :— 

“The third question, viz. as to whether 
the Rani had authority from her husband 
to adopt the defendant, gives rise to the 
point which has been argued before their 
Lordships.” ; 

And then their Lordships dealt with the 
contentions on that subject, and found 
that Raja Raghubir Singh had given to 
Rani Dharam ‘Kunwar a general power to 
adopt which justified her adoption of Balwant 
Singh, and said ;—~ 
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“heir Lordships, in reviewing the facts 
of the case, are of opinion that the question 
may well be decided as one of fact on 
the Rani’s own statements without recourse 
to the doctrine of estoppel. In their view she 
was speaking the truth in Baldeo Singh’s 
action when pleading as to ber anthority,.” 

It is clear that the reasons of the Board 


in 1912 for deciding thus as to the facts 


and for not confining the decision to the 
question of the estoppel were to quiet any 
religious scraples, which might have arisen 
if Raja Raghubir Singh could be said to 
have a son only by estoppel to perform 
religious duties, and also toput a stop to 
further litigation as to the validity of 
the adoption of Balwant Singh. 

There can be no doubt, in their Lord- 
ships’ opinion, that Rani Dharam Kunwar 
in her suit against Balwant Singh 
did, notwithstanding the personal estoppel 
under which she laboured, represent the 
estate on the question of fact as to 
whether Balwant Singh had or had not been 
validly adopted, and that she represented the 
estate within the meaning of the rulein 
Katama Natchiar v. Raja of Shivagunga (8). 
The principle of law to be applied in such cases 
was, their Lordships consider, correctly 
summarised by Mr. Justice Banerji in his 
judgment in this case thus: “Where the 
estate of a deceased Hindu has vested in 
a female heir a decree fairly and properly 
obtained against her in regard to the 
estate is, in the absence of fraud or 
collusion, binding on the reversionary heir,” 
It cannot be said that there had not been 
a fair trial by the Board in 1912 of the 
right in the suit of Rani Dharam Kunwar 
against Balwant Singh. The right in 
that suit was his right to the estate as 
a son validly adopted to Raja Raghnbir 
Singh. It is true, as was pointed out in 
a judgment of the High Court in this 
suit, that the rule of res judicata, as 
enacted in section 11 of the Code of Civil 
Procedure, 1908, is not strictly applicable 
in this case, as the plaintiffs were not 
parties to the suit of Rani Dharam 
Kunwar against Balwant Singh, and do 
not claim under a party to that suit, 
but the principle of res judicata has been 
applied rightly by the Courts in India so 
as to bind reversioners by decisions in 
litigation, fairly and honestly conducted, 


~- 


- §60 
MAULA BUX V, RAGHUBAR GANJHU. 

given for or against Hindu females who repres 
sented the estates, as Rani Dharam Kunwar 
did in her suit against Balwant Singh. 

It bas been urged by the isarned Counsel 
for the appellants here that Rani Dharam 
Kunwar cannot be regarded as having re- 
presented the estate in her suit against Balwant 
Singh, as by her asts she was personally 
estopped from denying that she had validly 
adopted him to Raja Raghubir Singh. In 
the absence of all authority, their Lord. 
ships cannot decide’ that a Hindu lady, 
otherwise qualified to represent an estate in 
litigation, ceases to be so qualified merely 
owing to personal disability or disadvantage 
as a litigant, altboagh the merits are tried 
and the trial is fair and honest. The 
principle is that reversioners must risk 
that, so that there may be an end to 
litigation. 

Their Lordships will bumbly advise Hia 
Majesty that this appeal fails, and should 


be dismissed with costs. 
Appeal dismissed, 


Solicitors for the Appellants: Messrs. 
T, L. Wilson and Co. l 

Solicitor for the Respondent: Mr. F. 
Dalgado. 
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July 3, 1918. 
‘Present :— Mr. Justice Mullick andMr. Justice 
Thornhill, 
Sheikh MAULA BUX—PLatntiFF— 
APHELLaNT 
versus 
RAGHUBAR GANJ HU-—Derenpant— 
RESPONDENT. 
Civil Procedure Code (Act V of 1808), ss, 2, 47, 
0. XXI, r. 90—Ewecution—Sale set aside on ground of 
fraud -Order setting aside sale, whether “decree” — 
Appeal, second, whether lies.. 
It is not opèn to a party to im peach an executior 
sale under section 47 of the Civil Procedure Code, 
and ifa Court does, professing to act under section 
47, set aside a sale on the objection of the judgment- 
debtor in a proceeding between the judgment-debtor 
and the dcerce-holder, the order setting aside the 


sale will not be a decree. [p 561, col. 1.] ff 
Tho languago of Order XXI, rule 90 of the Civil 


Procedure Code, which gives a Coart power to set 
a ` 
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aside sales on the ground of fraud in publishing and 
conducting the sale, is wide enough to include 
cases where fraud is committed after the publica- 
tion of the sale proclamation. [p. 561, col. 2.) 

Where a decree-holder agreed not to proceed with 
an execution sale on a promise by the judgment- 
debtor to pay up the whole of the decretal money 
within two months, but nevertheless proceeded to 
sell the property in contravention of his agreement: 

Held, :1) that the conduct of the decree-holder 
amounted to fraud in the matter of conducting 
the sale and that the proper provision under 
which the judgment-debtor could come and impeach 
the sale was Order KAT, rule 90 of the Civil Pro- 
cedure Code; [p. 561, col. 2.] 

{2} that no second appeal lay against the order 
setting aside the sale. [p. 561, col. 2,] 

Appeal from an order of the Judicial Com- 
missioner, Chota Nagpur, dated the 22nd May 
1917, affirming-that of the Subordinate Judge, 
Ranchi, dated the Ist January 1916. | 

Mr. Rat Gurusaran Prasad, for the Appel- 
lant. ° i 
Mr. Uma Oharan Laha, for the Respond- 
ent, 

JUDGMENT. 

Moutick, J.—The plaintiff got a desree 
against the defendant for money and the 
execution with which we are concerned was 
one which was lodged onthe Sth February 
1915. In pursuance of that execution peti- 
tion the plaintiff attashed some immove- 
able property belonging tothe jadgment- 
debtor, the sale being fixed for the 15th 
May 1915. The judgment-debtor paid 
Rs. 40 and got the time for the sale ex- 
tended till the 15th June, promising not 
to take any further objection to the 


regularity of the sale proclamation. On the 
15th June the judgment-debtor did not 
appear and the property was duly sold 


and purchased by the decree-holder for 
Rs. 412, which represented the balance due 
on the decree. The sale was confirmed 
and delivery of possession was made on 


, tbe 29th July 1915. In August 1915 the 


judgment-debter filed an application before ' 
the execution Court alleging that after 
the 15th May the decree-holder agreed 
not to proceed with the sale on a promise 
by the judgment-debtor to pay up the 
whole of the decretal money within two 
months. The. judgment- debtor alleged that 
by this fraud on the part of the decree- 
holder he was kept ont of all knowledge 
of the sale till the 29th July. The exe- 
cution Court as well asthe District Judge 
on appeal have held that the story -told 
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by the judgment-debtor is true and that 
there was fraud on the part of the decree- 
holder; and the sale has, therefore, been 
set aside. The present second appeal is 
filed by the deerea-holder against the order 
setting aside the sale. 

Now it is clear that a secdnd appeal 
will not lie if there is no point of law 
involved. Upon the appellate judgment of 
the learned District Judge it is not clear 
that there is any point of law which 
requires our interference. The learned Judge 
has disposed of the case upon the merits 
and has found as a fact that there was 
fraud on the part of the desree-holder. 
The learned Vakil who appears for the 
appellant. before us, 
as the execution case was finally concladed 
with the delivery of possession, it cannot 
be said that there was any execution pro- 
seeding in the sourse of- which the judg- 
ment-debtor was competent to make an 
objection under section 47 of the Civil 
Procedure Code. He says that the order 
made by the execution Court was an order 
under section 47 and that if was a 
decree and that, therefore, a second appeal 
hes. It is quite olear that the order 
of the execution (Court was nota decree, 
having regard to the definition of decree 
in the Civil Procedure Code (section 2). 
As the law now stands, it would appear 
that it is not open to a party to impeach 
a sale under section 47 of the Civil Pro- 
‘eedure Code and that, in any event, if 
a Court does, professing to act under 
section 47, set aside a sale on the objec- 
tion of the jJudgment-debtor in a proceeding 


between the judgment- debtor and the 
decree-holder, that order will not be a 
decree. Order XLIII-of the Code now 


gives a right of appeal against all orders 
setting aside sales on the ground of irre- 
gularity or fraud in the matter of publish- 
ing or conducting a sale and, therefore, 
an order purporting to have been passed 
under section 47, setting aside a sale, 
would not be a decree within the meaning 
of section 2, because under Order XLILII 
. it has been made spesially appealable other- 
wise than asadecree. Therefore the order, 
if made under section 47, not being a decree, 
no second appeal will lie. 


The learned Vakil then falls back upon- 


another contention, Order 


36 


namely, that 


however, urges that- 
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KAL, rule 90, which gives a Court power 
fo set aside sales on the ground of fraud - 
in publishing aud conducting the sale, 
does not include cases where fraud has 
been committed after the publication of the 
sale. proclamation, Hs suntends that to 
obtain relief for such a frand the judgment- 
debtor must bring a separate suit. In my 
opinion the language of Order XXI, rule 
90, is sufficiently wide to cover fraud sush 
Here 
the decrese-holder promised not to hold the 
sale if payment was made within a certain 
time, but he then fraudulently proceeded 
to sell the property in contravention of 


-the arrangement made with the judgment- 


debtor, This would, in my opinion, be fraud 
in the matter of condusting the sale. There- 
fore the proper provision of the Civil 
Procedure Code under which the judgment. 
debtor could come and impeach the sale 
was Order XXI, rule 90, and against an 
order under that section there is only 
one appeal allowed by Order ALIH, A 
second appeal does not, therefore, lie, Tha 
result is that the appeal is dismissed with 
costs. 


TaORNHILL, J.—I agree. 
Appeal dismissed, 
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CALCUTTA HIGH COURT. 
APPEAL Fxom ORIGINAL Givin No, 55 or 1915. 
June 14, 1916. 
Present; —Sir Lanselot Sanderson, Ke., 
Chief Justiée, Justice Sir John Woodroffe, Kr., 
and Justice Sir Asutosh Mookerjee, Kr, 
MARIAM BIBBE — PLAINTIFE — APPELLANT 
VETSUS 
Shackh MUHAMMAD IBRAHIM AND 
OTHERS-—Dx«F «N DANTS— RESPONDENTS, 
Muhammadan Law —Gift--Musha, doctrine of, 
applicability of —Posaession, delivery of, whether 
necessary Appeal—Documentary evidence, conflicting 
— Appellate Court, duty of -—Burden of proof—~Benami 
transaction —T':st for determining nature of transaction 
—Custom, proof of —Orookes’ Work on Castes and Tribes 
of N-W. P and Oudh, admissibility of --Pardanashin 
lady, deed executed by, validity of—Civil Procedure 
Code (Act V of 1998), O. XXI, r. 16—Commissioner, 
eximination of witnesses by—Demeanour of witnesses, 
note of. ` 
Per Sanderson, O. J ~ Where a case has boon decid- 
ed oa dovumsntary as woll as oral evidence, if the 
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documentary evidence is conflicting, great weight 
should be given by tho Appollato Court to tlic 
‘opinion of the trial Judge who has seen and heard 
the witnesses. [p. 580, col. 2.] 

The Court of Appeal should not allow an appeal 
unless they are satisfied thant the Judge who 
tried the caso was wrong. If they are in doubt ab 
the end of the argument whether the Judge was 
right or wrong, since the burden of proof is on the 
appellant and he has not satisfied them that the 
Judge was wrong, the appeal should be dismissed. 
The Judge in the Court below may have heard 
witnesses and if so, the Court of Appeal should be 
more unwilling to set aside his judgment especially 
jithere was a conflict of evidence, than ina case 
tried on written evidence, where the witnesses were 
not. before the / Judge, because of the opportunity 
afforded of judging how far the witnesses were 
worthy of oredit. [p. 580, col, 2; p. 581, col. 1.] 

The doctrine relating to the invalidity of gifts of 
musha is wholly unadapted to a progressive state 
of society and ought to be confined within the 
strictest limits. [p. 681, col. 2.) 

When a person makes a gift to two doneos, one 


of whom isan adult and the other a minor but the.’ 


latter is not in the guardianship of the donor at the 
time of the gift, and thé adult accepts the gift on 
behalf of himself and the minor, the giftis not 
invalid. But when the gift is made to an adult and 
an infant who is in the dougr’s care or guardianship, 
the gift may be void because the donor is assumed 
to take seisin at once of the minor’s share, where- 
as the gifb in favour of the adult requires acceptance 
and os confusion is occasioned. [ p. 681, coL% p. 582, 
col, 1. 

If a Muhammadan owner makes a gift of a house 
to two of his sons, one of whom is adult and the 
other isa minor and the adult son takes possession 
ofthe property, the gift is absolutely void. [p. 581, 
col, 2. | 

According to Muhammadan Law seisin or actual 
possession by the dones is not necessary to complete 
the gift, but the donor must evince his intention 
of making a complete transfer of the ownership in 
the property from himself to the donee by placing 
the latter in a position to enjoy it beneficially or to 
make use of it consistently with its purpose, and in 
considering this question the relationship of the 
parties must be kept in view. In other words, to 
be in a position to take possession is tantamount to 
taking possession: and to place the donee in a 
position to take possession, is equivalent to delivery 
of possession; similarly investing with authority 
for that purpose is equally suificient. [p, 582, col, 1.] 


Per Curiam.—Long established usages existing 
in particular districts and families in India should 
be given effect to; but it is of the essence of special 
usages modifying the ordinary law of succession that 
they should be affoient and invariable: and it is 
further essential that they should be established to 
be so by clear and unambiguous evidence. ([p. 583, 
col. 1; p. 597, col, 2.] | 

A. custom must be ancient, certain and reasonable 
and being in derogation of the general rules of law, 
must be construed strictly. [p, 588, col. 1.] 

Circumstances under which deeds executed by 
pardanashin ladies can be avoided discussed. [p. 584, 
col, 1; p. 685, cols, 1 & 2; p. 604, cols, 1 & 2.] 
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Per Woodroffe, J.—A Commissioner for the examina- 
tion of witnesses is entitled by law to note his 
observations as to the demeanour of the witnesses 
examined by him. [p. 592, col, 1.] : 

Per Mookerjee, J.—Reference 
be made tothe Work on Castes and Tribes of the 
North-Western Provinces and Oudh by Mr. Crookes 
as an authoritative statement of customs prevalént 
among the Hraki sect of Muhammadans, [p. 597, 
col. i, 7 


The fact that a custom was not pleaded in liti- 
gations between members of the community where 
it might have been pleaded, is relevant evidence for 
the purpose of showing the non-existenée of the 
custom. [p. 597, col. 2.7 


Where the question arises, whether the ostensible 
purchaser is also the real purchaser, the familiar 
test to apply is what is the source of the purchase- 
money. In a case of gift, however, when ib is 
alleged that the transaction was fictitious, this test 
fails, and the Court must rely upon uther aspects of the 
matter, namely, the surrounding circumstance con- 
temporaneous with the gift and the subsequent cons 
duot of the parties concerned. [p. 598, col. 1.] 


The burden lies“on the appellant to satisfy the 
Court that the finding of the trial Court which he 
assails is not supported by the evidence on the 
record. [p. 600, col. 1.) 


Under the Muhammadan Law as administered by 
British Indian Courts, where the subject of gift is 
incorporeal property not susceptible of physical 
possession the gift thereof may be completed by 
such transfer of control as may be appropriate and 
possible in the circumstances. [p 600, col. 1.] 


The doctrine relating to the invalidity of gifts of . 


musha, though not favoured, cannot be altogether 
ignored or repudiated. [p. 603, cols. 1 & 2,] 

A settlement of a disputed or doubtful claim isa 
valid and binding arrangement which the parties 
thereto are not permitted to deny, ignore or 
repudiate. [p. 606, col. 1.] 


Appeal against the desision of Mr, Justice 
Greaves, dated the 3rd May 1915. 


FAOTS appear from the following judg- 
ment of 


Greaves, J—The plaintiff in this case 
is the daughter of one Haji Kader Bux, 
deceased, a Muhammadan of the Eraki sect 
or community who died on the 28th August 
1907, leaving him surviving three sons, -the 
defendants Shaik Muhammad Ibrahim, Shaik 
Muhammad Solaiman and Abdus Samad, five 
daughters, namely, the plaintiff and the 
defendants Hakima Bibi, Khadija Bibi, 
Ayesha Bibi and Khairunnessa Bibi, and 
two widows, Waziran Bibi and Mohatabo 
Bibi, 
re sons and five daughters. The plaintiff 
claims to be entitled to 7/88 of her father’g 


may legitimately. 
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estate and amongst other reliefs asks for 
an enquiry of what the estate consists aud 
for partition thereof. The defendants other 
than those above mentioned are two sons 
of a brother of Haji Kader Bux, named 
Hazir Bux with whom he used to carry 
on business in Calcutta and elsewhere and 
who succeeded to their father’s share in the 
business, andone Muhammad Siddick who was 
and is entitled to a share in the profits of 
-the Calentta business. 

The plaintiff’s claim is resisted upon three 
grounds which appearin the written state- 
ment of Shaik Muhammad Ibrahim and which 
are as follows:— < 


(1)- That Haji Kader Bux left no pro- . 


perty, -having during his lifetime disposed 
of it by two Hebas, the first of which was 
made on the 22nd April 1897 in favour 
of the defendant Shaik Mubammad Ibrahim 
of the share of Haji Kadér Bux in 
the.- Caleutta business and the second of 
which was made on the 19th July 1907 in 
favour -of his three sons of the rest of his 
property. Ni 

(2) That the Eraki community, although 
governed in all other respects by the 
Sunni School of Muhammadan Law, is 
governed in matters of succession and 
inheritance by Hindu Law and that by the 
law and enstom governing the parties the 
plaintiff is not entitled to any share in the 


estate of Haji Kader Bux ifhe in fast left. 


any estate, 

(3) That by a deed of release, dated 
the 10th January 1908, the plaintiff 
for valuable consideration released any 
right and interests she had in her father’s 
estate. 

The suit was filed on the 8rd January 
1911, and on the 24th April 1911 the 
defendant Ibrahim applied to record terms 
of settlement contained in a letter of the 
17th Maroh 1911 addressed by the plaintiff 
to him. The plaintiff fled an affidavit set- 
ting out other terms and her Counsel 
desired to go into these matters and cross- 
examine, with regard to them to show, I 
gather, Ibrahim’s bad faith or the pressure 
he had tried to exercise, but 1 declined to 
allow oross-examination on -this and I have 
not taken these matters into account or 
considsration for the purposes of this judg- 
ment, as I conceived them to be attempts 
to arrive at a settlement of the matters 
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in dispute and designed to avoid the family 
embitterment which a suit like this naturally 
engenders and the heavy expense necessarily 
involved in a litigation of this nature, 

The issues I have to determine were 
agreed upon between the parties and are as 
follows: — | 

(1) Has the Court any jurisdiction to try 
the case? 

(2) Was the deed of the 10th January 
1902 explained to the plaintiff and did she 
receive the consideration of Rs, 45,000P Was 
the deed executed by her under misrepresenta- 
tion and fraud? 

(3) Is therea custom among the Eraki 
community excluding females from inherit- 
ance? 

(4) Were the Hebas made by Kader 
Bux, and are they valid and operative under 
Muhammadan Law? 

(5) Whether the suit is bad for mis- 
joinder of parties and aauses of action? 

The determination of issue No. 1 depends 
on the validity of the first Heba, and 
accordingly I propose to postpone the 
determination of this issue until after the 
determination of the issue with regard to the 
Hebas which is issue No. 4, and as part 
of the sonsideration for the deed of release 
was the alleged existence of the custom 
excluding women from succession and the 
existence of the Hebas, it will be convenient 
to dispose of issues Nos. 3 and 4, which 
deal with these matters, before deciding the 
issue with regard to the release which is issue 
No. 2. 

I propose then to deal first with issue 
No. 3. The plaintiff denies the existence 
of any such custom as alleged and of course 
the burden of proof lies on the defendant 
Muhammad Ibrahim who sets up the 
custom. The custom as pleaded is, as above 
stated, that the members of the Eraki 
community are governed in matters of susces- 
sion and inheritance by Hindu Law, 
On behalf of the plaintiff the following 
evidence was given on this noint. The 
plaintiff stated that she belonged to the 
Shaik Rakhi community acsording to the 
and ‘wives 
inherit. She stated in cross-examination 
that she did not know whet Rakhi sect 
rasant or the difference botwee1 them and 
of 16r Muhamm..dans, the only ..ifsrense she 
knew of being that they did not marry 
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outside their sect. She’purported to give 
instances of the succession, of female mem- 
bers of the community to whom he was 
related, to property but as there was no 
proof of such instances forthcoming except her 
bare statement I must, I think, disregard 
' her evidence on this point, Muhammad 
Solaiman also gave evidence as a member 
of the HEraki community negativing the 
existence of any such custom and stating 
that although his father and grandfather left 
no property, that his unsle one Muhammad 
Hossain did and his danghter succeeded 
to their father’s estate. ` Ho also stated that 
the plaintiffs, in Suit No. 54 of 1913 to 


which 1 shall have to refer later, were . 


> Brakis; 

Hadi Hossain, a member of the» com- 
munity, also gave evidence as to the non- 
existence of such custom, stating that in 
matters of inheritance the Hraki ` com- 
munity were governed by Khoranic Law. 
- He also stated that to his knowledge the 
plaintiff in the suit Exhibit O was a member 
of the Hraki community. 

This witness stated that the Eraki com- 
munity exists in Balia, Azamgurh, Gbazipor, 
Jaunpur and Gorakhpur and that there was 
nothing to distinguish Erakis from other 
Mahomedans and stated, although this was 
not corroborated, that his father left property 
and that he gave his sister a share. 

Shaik Sovan, also a member of the 
same community, gave similar evidence 


negativing the existence of any such custom . 


as alleged and stating, although this was 
not corroborated, that his father left pro- 
perty and that his sister got a share of 
it. He purported to give other instances 
within his knowledge of females succeeding, 
but this evidence was uncorroborated and 
I can attach very little value to it, 

The next witness Abdul Hamid, the 
husband of the plaintiff, gave similar evi- 
denos as to the non-existence of the custom 
to that given by the other witnesses and 
similar evidence was givenon the plaintiff's 
behalf by one Shaik Abdur Rahaman. 

This concludes the plaintiff's oral evidence 
on this issue, but she also relied on certain 
judgments, Exhibits A, B and O, in which 
no such custom was set up torebut claims 
to property by women members of the 
Eraki community. I admitted this evi- 
dence under section 13 of the Evidence 
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Act, but I declined to admit pleadings in 
sending suits which wera tendered’in evi- 
dence on this point. These judgments do . 
not seem to me to be of much value as they 
are at the most only negative evidence and, 
of course, there may have been good 
reasons in subh suits -for not pleading the 
custom, if such custom there be. And, 
moreover, if does not seem to be a entisfactory 
way of making them evidence to call ~ 
witnesses who knew or were related to the 
parties’ or so stated and thus endeavour to 
establish that the suits were between parties 
some of whom at least were members of the 
Eraki community. 

A great mass of evidence was given on 
behalf of the defendant Mahomed Ibrahim 
to establish the existence of this oustom,. 
which ib ig necessary to refer to in some 
detail and the references to this evidence 
are to the brief handed to me by Counsel for 
the defendant Mahomed Ibrahim. 

Mohatabo Bibi, the mother of the plaint- 


iff, at page 70 states as follows: “My 
father had three brothers their names 
are dani Mian, Hakima Mian and 
Delkhalas Mian; ‘they were sons of 


Niamut Mian had three 
daughters also,—namely, Karama, Naubka 
and Rashera, All these three were married. . 
They all three died long after their father’s 
death. Niamut Mian was a wall-to-do man 
and carried on a sugar factory. Karama, 
Naubka and Rashera were married also to 
well to-do men but inferior to Niamut. 
None of the daughters Karama, Naubka 
and Rashera gotany share in the property-. 
of Niamut Mian after his death as theré 
was no custom for the females to inherif, 
neither myself nor my sister Jasma and 
Hakima got any share by right of inheritance 
left by our fatber and Hakima and Jasma 
were married to people who are very- poor, 
Delkhalas Mian had one son and two 
daughters; one son and one daughter named 
Sakina who has been married in Tikadauri 
ina poor family ia alive, but the property 
left by Delkhalas Mian was inherited by my 
father, Bhojally and his brother Hossain 
Ally, Bhojally had two daughters, namely, 
Karima and Nabowat, but Karima died’ when 
she was 4 or 5 years old. Nabowat also 
died only 6 years ago but she got no 
share in the property left by Bhojally. This 
Bhojally was the father of Abdul Hamid, the- 


- 
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hnsband of Musammat Mariam. Bhojally and. 


Hossain Alli had two sisters, namely, Fahima 
and Mahima; both -of them were married and 
died of ripe age. Sakina: died two years 
ago and. Karima died 3 or 4 years. 
Both of them were poor but Sakina was 
slightly better off-than her sister Karima. 
Neither Karima nor Sakina got any share 
in the property left by their father Jain 
Meah. Hossain Ally is dead and left one 
danghter and ona son, namely, Salehan and 
Musammat Mahrima. Musammat Mahrima 
is alive and has baen married in village 
Nagra. Salehan got all the property left 
by Hossain Ally according to the custom. 
‘Mahrima got nothing. Musammat Janut (sic) 
Bibi, Mariam- Bibi, Fatima Bibi and Janut 
Bibi were the daughters of Haji Niamnut 
who was my uncle-in law; these four girls, 
named above, neyer got any share in their 
father’s estate. My grandfather 1 in-law 
was Haji Fazinllah. He had. two daughters 
Badams and Manita; none of these two 
daughters got any abae in their father’s 
property, I never knew or heard of any female, 
whether sister’s daughter or widow, getting 
any-share in the, property left by a male 
ancestor. The custom in oar Brotheri exolud- 
ing the female inheriting exists from evar, 
I navar: heard of any female getting any 
inheritance in our Brotheri. Haji Hajir Bux 
had no daughter nor he had any sister.” 
The next witness who speaks to the 
custom ‘ia Khadijx Bibeo, the sister of 
the plaintiff, and at „pages 78 and 79 
she states as follows: “There is a custom 
in our Brotheri that only sons succeed 
and that daughters and widows get no 


‘share in the proparty. I knew ib. from. 
the time I acquired my age of discration 


and heard of the existence of it (custom) 
from others of old age too. In 
all the properties of Kotwari, Calcutta, 
Sitamarhi, Muznafferpore which are in 
~possession of my brother I have no right 
or interest because under the aforesaid 
custom we have got no right or interest.” 

I cannot give the exact time when I 
firat of ell heard of the existence of the 
custom, “bat 1 remember, I heard of it 
from my grandfather,” ; 

Hakima, the sister of the plaintiff, at 
page 82 states as follows: “If this Haba 
had not been made by my father nowa of 
us, sister ‘or mothers, would haya got any 
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share in the’ property besause onr oustom 
doss not allow that. I know as to the 
as to this custom since I at- 
tained. my Hosh (age of dissretion); from 
the time as far back as my recollection 
goes’ not a single daughter or a widow 
had : got any share in the property left 
by their father and husband.” 

The next witness is Mohamed Amin, 
who is the ‘first cousin of the deceased 
Kader Bax, and he at pages 13 and 14 
and at page 16 states as’ follows: . “None 
of my sisters got any share in the pro- 
perty left by my father. My maternal 
grandfather's house was in village Rashra. 
My mother is alive and she too got no 
share in her father’s property. The de- 
fendant’s father was Haji Hookoom of 
Tekadauri. He is dead now but the three 
sons of Haji Hookoom—Haji Ahmad, 
Mohamed Ismail and Mohamed Shafi are 
alive.” Haji Hookoom was a man worth 
lass of rupees. His sons hold his landed 
property and his money. Musammat 
Mohatabos Bibi got nothing in her father’s 
property. The above named female did not 
get any share in the father’s property, 
because there is no castom among our 
brothers to the effect that the females 
may succeed to their father’s property. 
The widows also do not inherit the pro- 
perty left by their husbands. Oar Brotheri 
is called Ragi, The following are the 
instances in my Brotheri where widows 
and daughters did not get inheritance 


‘in ‘the property left by their husband and 


father.” 

_ The witnase then went on- to giva three 
instancas in which women did not susegad:-2 
“My community is called Raqai. As far 
as I know, it is not known as Eraki. 
I cannot say whether Mohamed Ibrahim 
knows the name of our community correct. 
ly. We differ very much from Muhammadans 
of other communities, We very much 
differ from Sunni Muhammadans of other 


communities. Bot I am a Sunni. We 
differ very much in our customs from 
the Sunni Muhammadans of other gom- 


munities, Bat I do not understand what 
‘the Counsel means by Law Muhammadans, 
same but cus- 
The eustom with ra. 
in our Ragi come 
wigas and daughtorg 


toms are differant. 
gard 2 suc3e3sion 
munity ig that 
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do not get “inheritance. 
shares are neyer given to 
daughters.” , 
He was then asked whether he traced 
his origin from Iraq in Arabia. He re- 
plied: “I do not know what Iraq is and 
so I. cannot answer this well. The cus. 
toms stated by me above as to the exe 
slusion of. wives and daughters from in- 
heritance is known to whole of my eom- 


wives and 


‘munity every where.” 


The next witness was Abdul Haq and 
at pages 24 and 25 he states as follows: 
“In our community if a man died leaving 
a widow and brother and no sons or 
daughters, then the brother alone will 
sueseed him. In our community if a man 


died leaving a widow and a distant 
sousin but no sons or: brothers, then the 
‘distant cousin alone will succeed.” And 


-at page 25 he states as follows :— 


. resides, 


“The distant cousin who inherited the 
property: would maintain her but he 
would do so by way of charity, and if 
he refuses to maintain her she is help- 


less in the matter and could do nothing,” ~ 


Shukrulla at page 27 states as follows: — 
“My mother got no share in the pro- 
perty of my maternal grandfather’s pro- 
perty according to the custom prevalent in 
our community.” 

Soleman at page SL- states as follows: — 
“My maternal grandfather was a wealthy 
‘man and left- munch property at his, 
death. But my mother Musammat Badamo 
did not inherit anything from her father’s 
estate, becanse there existed a custom in 
my sommunity that widows and daughters 


“do not inherit any property.” 


Other witnesses speak .as to custom in 
similar terms. There is no need to oon- 
sider their evidence in detail:—~ 


Wabullah (page 33), Shaik Abdulla 
(page 35), Abdul Majid (page 36), Mohamed 


Shafi (page 37), Abdus Salam (page 38), 


Sher Ali (page 84), Wali Ullah (page 
4), Abdul Rahim (page 41), Majer Ali 
(pdge 42), Abdul. Latiff (page 45), Ali 
Mia (page 47), Karamut Ali (nage :0), 
who is the headman of tne village 
Kotwari where defendant Mohamed Ibrabim 
which consists of about. 100 
families, half of whom are Erakis. + 
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Similar evidence was given-by Mohamed 
Sovan, pages 52 and £3, who stated in 
cross-examination- that ` the Eraki com- 
munity were originally Hindus and were 
converted to Muhammadanism. ` 

Similar evidence as to custom was 
given by Mohamed Zakaria, pages 55 and 
56, Abdul Meah, page 58, Dulli Meah, page 
59, Abdus Sattar, page 94. 

The defendant Mohamed Ibrahim also 
gave evidence as to the existence of the 
custom in similar terma as did Mohamed 
Sidik. It is matter of comment that 
‘Abul Barkat, a leader of the Muhammadan 
community and evidently a witness of 
knowledge and position Who was examined 


for another purpose, was not examined as 


to the existence of the, alleged custom, 
although he knew the Mubammadans of 
Katwart are Hrakis by caste and although 
the defendant Ibrahim and the deceased 
were disciples of his. Now there is 
undoubtedly a large body of evidence called 
on: behalf of the defendant Mohamed Ibra- 
him to testify to the existence of the 
custom alleged, bnt although one does noti 
wish fo indulge in metisulons oritisism of 
the evidence if does not in my opinion 
establish the custom pleaded, ‘that is to 
say, that this community is governed in 
matters of succession by Hindu Law, but 
rather seeks to establish a custom by which 
under no circumstances females inherit, 
which is of course not in accordance with 
the principles governing succession by 
Hindu Law. The result is that in my 
opinion the defendant Mohamed Ibrahim 
has failed to establish the custom pleaded, 


‘.and with regard to the third issue there 


is in my opinion no custom among the 
Eraki community excluding, females from 
inheritance. 

I should add ‘that the existence of such 
a community is abundantly established, but 
there is no satisfactory evidence as to their 
origin and tbat they were originally Hindus, 
and I desire to make it clear that I have 
takeu no ascount of any evidence given 
as to dress, customs and so on (of course 
other than the austom which I have to 
determine) which™~sought -to establish the 
Hindu origin of the community. Some 


- guch evidence was given on commission 


and was sought to be given before me, but 
much of it I have disallowed and, as before 
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Stated, such evidence: as was given, I have 


disregarded as being outside the question 
1 have to determine. - I think it may well 
be that there has- been a practice among 
certain families of this community to exclude 


-> women from succession, but in my opinion 


this is 


not sufficient to establish the 
custom songht to be relied on. I come 
now to deal with the fourth issue— 
that with regard to the two alleged 
Hebas. 

The first Heba is an oral Heba and pur- 
ports to have been made by Kader Bux 
in favour of the defendant: Mohamed 
Ibrahim: on the 22nd April 1597 of 
Kader Bux’s share in the Calcutta 
business. The two infant defendants Moha- 
med Solaiman and Abdus Samad were born 
respectively on the 30th December 1897 
and the llth August 1901 and consequently 


_ were not in existence at the date of the Buse? 


ed Heba. ° 
The principal evidence in apport of this 
Heba is as follows and the references 


here again are to the brief :—Mohatabo- 


Bibes at page 71 states: “My husband 
Quader, Bux} when he returned from Cal- 
gutta, told me as to his Calentta Heba 
when myself, Waziran, -Mariam, Hakima 
and Khadija were present. I enquired 
from him why did he make that Heba, 
and he replied that Ibrahim was his son 
and I made him owner just, like myself 
and’made him seated on my Guddi (juise 
hum waise wuh),” 

The next witness on this point 18 
Mohamed Amin who was a partner in the 
firm of Kader Bux sfazir Bux. He at page 12 
states as follows :—- This Mohamed Ibrahim 
got his share by virtue ofa verbal gift 
made by Haji Kader Bux in favour of 


‘Mohamed Ibrahim. This verbal. gift was 


made in Bysack, Sambat 1954, in a-way 


- that the capital of the firm was debited 


i F 


against Kader. Bux and credited to Moha- 
med Ibrahim. This was entered in the 
Calcutta Nakal ‘Babi. Before this credit 
and debit entries were made, the KEhatta 
used to be made in the name of Kader 
Bux and’ Ibrahim; ; after- that the debit 
and credit entries in the Khatta were made 
in the name of [brahim-alone and it stands 
so up to this time. .Kader Bux was not 
illiterate and. knew how to. read and write 
Mohajant. 
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hundreds of times and I could identify 
his signatures and his handwriting. After 
this said gift in Sambat 1954 Kader Bux 
ceased to have had any connection with the 
hide business at Calcutta.” 

The next wituess is Shukrulla, a relative 
of Kader Bux and a Gomastha in tbe 
firm, and he at page 27 states as follows: — 
“I once was a Gomastha from Sambat 
1950 to 1964 at the hide business firm. 
of Kader Bux and Hazir Bux at Calontta. 
In Sambat 1953 to 1954 the following 
were the partners’ of Kader Bux :— Hazir 
Bux, Haji Kader Bux, Mohamed Ibrahim, 


Haji Abdul -Ghanni, Mohamed Sjddik 
and that is all. In ,Sambat 1955 
the following were the partners in that 


firm:—Hazir Bux, Mohamed Ibrahim, Haji 
Abdul Ghanni, Mohamed Siddik. Haji 
Quader Bux was no longer a partner in 
Sambat 1955 because he had given his 
whole share in the firm by gift on Bysack 
Budi 6th Sambat 1954, by making Jama 
Kharach in favour of Mohamed Ibrahim in 
Nakal Bahi.” 

The next witness is Abdul Latiff, unole 
of the plaintiff, and he at page i4 states: — 
“In Sambat 1954, Kader Bux made a 
verbal gift in favour of Mohamed Ibrahim 
as to his share in the hide business firm. 
I was present at the verbal Heba (gift) made 
by Kader Bex. From the time of the said 
verbal Heba (gift) Kader Bux ceased to 
have any consern in the hide business 
firm and Mohamed Ibrahim besame the 
partner of that firm in place of Kader 
Bux ; that verbal gift was practically given 
effect to by the making of debit and 
credit entries in the account books 
of the firm’ in the name of Mohamed 
Ibrahim.” . 

The next witness is Abdus Sattar and 
at page 93 he states:— But the owner of 
the share represented by the name of Haji 
Kader Bux’ Mohamed Ibrahim was Haji 
Kader Kux alone. That share was gifted 
to Mohamed Ibrahim by Haji Kader Bux 
in Sambat 1954 by means of Heba. That 
Heba was made in my presence at Calentta. 
That Heba was made by Haji Kader Bux 
verbally and by transfer entries in the 


* books- of the Caloutta business firm. The 


value of the share in the firm so gifted 
was between Rs, 50,000 and Rs. 52,000 at 
the time of gift, After that Heba the share 


and that Kader Bux told 
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of the capital of the aforesaid firm belonged 
exclusively to Mohamed Ibrahim alone. 
At the time of the Heba, Mohamed Solai- 
man and Abdus Samad the other'two sons 
of Kader Bux were not born,” 

- The -defendant Ibrahim also gave evidence 
with regard tothe first Heba. He stated 
that the ‘first Hobe was in his favour: "I 
was lo or 1? at the time the Heba was 
made snd entries were made in the nocount 
books. AH the books of 1953 wero closed and 
ascount made of profit aud Josses, and my 
father made a Heba of his share in my 
favour and entries were made in the books 
of account at my father’s instance. The 
accounts were kept in my name. Subse- 
quently a Heba was made in the presence 
of Hazir Bax, Mohammed Siddik and 
Abdus Sattar Gomashtas and others. From 
then the account appeared in my” name 
and my father had no connection with the 
business entries after they were in my 
name. On one odcasion I was not here and 
my father signed my name by his pen to 
the accounts, That was the only océasion.” 
This witness produced to varify his state- 
ments Exhibits 4A, 5A, 5B, 50, 6A, 7A, SA, 
9A,10A, 114A, 11B, 12A 12B, 13A, 13B,14A, 
15A, 16A, which purported to corroborate 
the statements contained in his evidense. 
Farther evidence was given by Mohamed 
Siddik and he stated that he was present 
when the first Heba was made and that 
he made entries in the books of acsount 
the partners 
that be had made over his share to Ibrahim 
from that moment and from ‘that time 
Ibrahim would be the proprietor, and in 


` gross-examination he stated that after the 


a few of the exhibits. 


Heba, Kader Bux lived usually at his native 
village. In 1955 he came to Caleutta 
occasionally after the Heba; he stayed at 
Caleutta for much less period than before 
and after the first Heba he did no work 
in connection with the Calcutta firm. No 
notice was issued to the public by Kader 
Bux. 

It is now necessary to refer shortly to 
Exhibit 4A pur- 
ports to show a debit in the account of 
the father cf the sum that at the date 


of this entry stood to his credit in the- 


books of the firm and to credit the account 


~- go debited to Kader Bux to his son Moha- 


med Ibrahim, Hxhibit 5A purports to 


[1918 


S 


show a oradit of the sum of the same . 


date to the account of Mohamed Ibrahim, 
and Exhibit 6A purports to show that the 
share of profit in respect of his share is 
after, his death transferred to the credit 
of Mohamed Ibrahim and Exhibit 7A is 
to thea same effect though in this his 
signature is as follows:— Mohamed Ibrahim 
by the pen of Kader Bux.” ' 

The genuineness of ‘the first Hoba is 
disputed by the plaintiff on three mam 
grounds: — 

(1) That after the date of the alleged 
Heba a house No. 47, Taltolla Lane, was 
purchased in tha names of Hazir Bux and 
Kader Bux. 

(2) That in a Heba (Exhibit H) made 
by Hazir Bax in November 1907 in favour 
„of hia two sons, the defendants Mohamed 
Jaun and Abdus Sattar, Hazir Bux states 
that his brother Kader Bux owned 2.73 
-annas share in the Caleuttas business 
although he made a transfer of this pro- 
perty to Mohamed Ibrahim some 10 or 
. 12 years before his: death for some politic 
reason and goes on to refer to the house 
in 47, Taltolla Lane, as belonging to him 
aod his deceased brother, the inference, 
I am asked to draw, boing that the 
allegad Heba was only a benam: transas- 
tion. 

(3) That when the defendant Mohamed 
Ibrahim petitioned (Exhibit. G) after his 
father’s death to be appointed guardian 
of his infant ‘brothers, he inoladed in the 
schedule to the postition as 
of -the infants their two-third share. in 
the property left by Haji Kader Bax, that 
is to say No. 47, Taltolla Lane, and ont- 
standings on acconnt of the Caloutta 
business. m 

With regard to the first of these objec- 
tions it is true that the premises 47, Taltolla 
Lane are by the conveyance (Exhibit I) - 
conveyed to Hazir Bux ‘and Kader Bax, bat 
this was the name ofthe firm as appears 
from the evidence of the defendant Mohamed 


Ibrahim, page 124, and moreover ib ig in : 


evidence before me that 47, Taltolla Lane,” 
was purchased with the. money of the firm 
(see Exhibit 12B), that repairs and taxes 
were charged to the firm (see Exhibit i3B), 
and that the. rent was divided amongst the 
partners (see Exhibit 15A). Having regard, 
therefore, to the fact that it was purchased 


- 


the property 5 


~~ 


~ “to the ‘statement therein 


~ 


- places.” 


.Ghannt, 


. Heba 
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with the firms money if it was in fact 


- conveyed to Hazir Bux and Kader Bax as 


individuals they held the premises in trust for 
the partnership. 

With regard to objection (2),in my opinion 
the Heba (Exhibit H) is not evidence against 
the defendant Mohamed Ibrahim but even 
if if is, it is not in my opinion in any way 
conclusive against the Heba and with regard- 
contained as to 
Taltolla Lane, I prefer the evidence of Ex- 


- hibits 12B, 13B and 15A to the statement 


in-Exhibit H. 

With regard to objection (3), I accept the 
statement of the defendant Mohamed Ibra- 
him, who appeared to mea reliable witness, 


. as to how the applisation for guardianship 


came ta be made and the details in- 


‘serted, ‘ 
- He states: “I applied at-Ghazipore for the -` 


guardianship of the infants. I cannot read 
or-write Urdu. My Attorney wrote to me 
from Kotwari to say a certificate was neces- 
sary for carrying on the business. I wrote 
to him (Budraj. Sing) to say if he sent an 
application for me to-sign, I would do so. A 
place was marked for me to gign. The marks 
appear onthe document, I signed in three 


The result is that in my opinion Kader 
Bux made a valid Heba of his share in the 


_ Caleutta business to the defendant Mohamed 


Ibrahim, 

In my opinion the deed of dissolution of 
partnership on the retirement of Abdal 
Exhibit 3, is not evidence and I 
have not taken it into consideration in the 
conclusion at which I have arrived. 

With regard tothe 2nd Heba the evidence 
is as follows, and here again the references 
are to the brief: — ; i 

The first, witness on this point is Moha- 
tabo- Bibi and she at page 71 states as 
follows: “Haji Qader Bux made his second 
two months or l 
months before hisdeath. The sesond Heba 


Jhe made in the Dalan, myself, Musammat 


Wazirun, the 3 daughters, Maryam, Khadija, 


` Hakima being seated at the door,” 


Khadija Bibi at page 78 states as follows:— 
“The sesond Heba was made by 
my father in the Dalan of the Zenana 
house, and we five executants were stand- 
ing .there at the door of the Dalan; my 


father said that be was going to makea 


i] 
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Heba of his prop.rty to his three song 
and so you had better be present and 
listen to if. When (ider Bax died, he 
had no property whatsoever; he was my 
father,” 

Hakima Bibi at page &2 states ag fol. 
lows:— The 2nd Heba was made before 
me at the time my father announced to ng 
his first Heba, and at that time when he 
made his second Heba, I, Maryum and Khadija 
and my brothers and other female members _ 
and children of my family were present, 
The first Heba corsisted of the Calentta 
business of the firm. The Calcutta pro. 
perty gifted away was worth Rs, 50,000, 
The second Heba made at Kotwari com. 


prised the Muzaffarpore, Sitamarhi, Kotwari 


business and Zemindari and groves, The 


. properties comprised in the second Heba 


were worth Rs, 50,000. I knew of the 
value of both the properties gifted away 
st the time when the first Heba was announced 
and the second Heba was made. I came 
to know of the value of the properties 
in this way, that when my father announo. 
ed the first Hebs, he told us of the value 
of the Calcutta property he had gifted to 
Ibrahim. And when my father had told 
them, meaning all of ug five, that the 
gifted property was worth. Rs. 50,000. 1, 
Mariam, Khudija and my two mothers were 
present when he told us of it,” l 

Mohammed Amin at page 13 states ag 


follows: “This verbal gift in favour of three 


sons was made in the male quarter situated at 
Kotwari im the presence of myself, Hazir 
Bux, his brother Abdul Latiff, my own 
brother Mohamed ‘Sattar son of Hazir 
Bux, Soleman resident of Amhata cousin 
some 2 or 4 persons 
whose names I do not recollect. Besides 
these males above mentioned Qader Bux 
sent for ‘his two wives and all the 
daughters to be present in the room olose to 
the room where Qader Bux was, in order 


_ that they might be present and hear the 


verbal gift Qader Bux was going to make 
when all persons, males and females, were 
present; then Hazi Qader Bux said that 
he bad already made a gift of his Caleutta 
business to Mohammed Ibrahim and now 
he was gifting the rést of his property 
to his three sons Mohammad Ibrahim, 
Abdus Samad and Soleman. When he said 
this he was holding some papers and 


4 


~ 


+ 
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dosuments’ in his hands and gave the 
documents and papers to Mohammad Ibrahim 
and told Mohammad Ibrahim to ascept that 
gift for himself and his younger brothers. 
Then after that we all went away. When 
these dosuments and papers were given to 
Mohammad Ibrahim he accepted: the gift for 
himself and his younger brothers.” 

Suleman at page 31 states as follows:— 
“This second Heba was made in Kotwari 
in presence of Hazir Bax, Mohammad 
Ibrahim, Mohammad Sattar, Mohammad 
Amin, Abdul Latif and some five or seven 
more men. Qader Bux said that whatever 
estate has been left with him he makes 
a Heba of it to Mohammed Ibrahim, Suleman 
..and Abdus Samad his sons. After that he 
“took a bundle of papers and documents and 
gave them in the hands of -Mohammad 
Ibrahim. He then said that whatever 
estate and properties he had got, he makes 
Ja Heba of all that property to his sons 


“and asked Mohammed Ibrahim to accept 


ib for himself as wellas for his younger 
brothers Suleman and Abdus Samad, 
Mohammed Ibrahim accepted the Heba on 
his own behalf and on behalf of his- younger 
brothers.” 

Then Abdul Latif at page 44 states as 
followg:— Some time before his death Qader 
Bux made a second verbal gift in Kotwari 
of all his properties that he was possessed 
of at that time.. That second verbal gift 
was made before me at Kotwari. 
second verbal gift was in favour of Moham- 
med Ibrahim and his brothers. At the 
second verbal Heba, Mohammed Ibrahim 
accepted that Heba on his behalf as well as 
for his younger brothers; af the time of this 
‘second Heba the following ‘persons were 
present: Myself, Mohammed Amin, my own 
brother, Mohammed Sattar, Mohammed 
Ibrahim, Mohammed Suleman, Abdus Samad, 
Ali Mian, Soleman of Amhat, Karamat Mian 
and few others of Kotwari.” 

Ali Mian at page 47 states as follows: ~ 
“When Hazi Quader Bux died he left no 
property at all at the time of his death. 
He had made a gift verbally of all his 
properties at Kotwariand other pláces and of 
all his dues and other properties to his three 
sons before he (Qader Bux) died. He made 
the ‘sacond Heba (gift) verbally before me. At 
the time of the making of the sesond 
verbal gift and also before that Qader Bux 
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told me and the people present at the 
second Heba that he had already made a 
Heba verbally of all his properties at Cal- 
cutta to Mohammed Ibrahim alone; he made a 
mention of his first Heba at the time of his 
second Heba,” ` 

Abdus Sattar at page 94 states as fol- 
lows:—- The second Heba (gift) was made 
at Kotwari in. my presence, After. the 
second Heba the properties comprised therein 
were taken possession of by Mohammed 
Ibrahim and his brothers;” and Ibrahim. 
the defendant statea that the second Heba 
was made. in the presence cf himself, his. 
three sisters and of his unole ‘Hazir Bnx, 
his two mothers and his “father. “My 
mother and sisters remained inthe room, 
we were.in the Dalan, They were sent 
for by my father. Abdal Latif, Abdus 
Sattar, Mohammed Amin, Suleman, Karamat 
and others were present. My two little 
brothers were there. My father said he had 
already disposed of his sharein the Calcutta 
business in my favour and was disposing of 
the rest of his property at Sitamarhi, Muzaffar- 
pore in favour of myself and 2 younger 
brothers. My father asked me to accept 
same on behalf of myself and younger 
brothers, He made over all the documents 
in respect of these ‘properties.and of the 
Zemindari to me; he asked me to take 
charge of them on behalf of myself and | 
my brothers.” 

As against this the plaintiff velisi on 
the guardianship application and the Heba 
made by Hazir Bux, to whioh I have 
already referred. The plaintiff further 
relies on the evidence of the defendant 
Ibrahim as to his father’s desire before 
his death to execute a document in respect 
of the two alleged Hebas as showing they 
were incomplete and non-existent, but I 
think he may well have desired.to reduce 
to writing what hed already been completely 
carried out by the oral transactions already 
referred to so as to prevent any disputes 
after his death; but I do not think that 
this shows that no such Hebas were in 
The result is that in my 
opinion the existence of and validity of 
the second Heba is established and with 
regard to thefourth issue, I hold thatthe 
Hebas were made by Qadir Bux and are 
valid and operative under ai 


-Law. 


4 


- ~ below ;— 


‘the Hebas or either of them I 


Bibi, 
@daughters of Haji Kadir Bux deceased, 


` prietors, and put (thom) 


‘as proprietors 


| the paternal 


~ disadvantages and with our sense 
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 This_really disposes of the case but it “First. We the. declarantes Waziran 
is, I think, desirable that in oase I have ibi, Matabo Bibi, widows of the Haji 


regird’ to 
should 
express my opinion with regard to the 
validity of the release. IN 

.I now accordingly some to the second 
issue which concerns the release of the 


formed a Wrong'‘opinion with . 


9th and 10th January 1908. 


The material parts af the Kana gak are 
as follows: — Wae, Musammats Waziran Bibi 
and Mohatabo Bibi; widows of Haji ‘Kadir 
Bux deseased, and Musammats Mariam 


Hakima Bibi and Khadija Bibi, 


are residents of Motzah Kotwari, Pargana 
Lakhbnesar, Districh Balia. We declare 
that the late Haji Kadir Bux, the 
predecessor of the deslarants, was a 
proprietor of the moveable and immoveable 


: properties” detailed below, and his intention 


was to give away the whole of his 
properties to his three sons, Mohamed 
Ibrahim, Mohamed Solaiman and ‘Abdus 


‘Samad, and with this object he made his 


eldest son Mohamed Ibrahim the proprietor 


of the shop-in Caleutta and prior to his ` 


demise the late Haji Sahebin the presence 
of us, the declarante, and ọf Mohamed 
Ibrahim, Mohaméd “Solaiman and Abdus 
Samad and other relatives. and kinsmen 
of his; made a gift of and gave away all his 
moveable and immoveable properties‘ situate 


| in Districts Balis, Calcutta, and Mozaffurpur 


to his sons áfotesa d. made (them) pro- 
in ` possession of 
the same, and in accordance with the oral 
gift and grant aforesaid all the three 
sons of the Haji Saheb aforesaid are 
holding or possessing all the properties 
and it- is their “names 
which have been registered in the Sarkari 
papers, and it is also the oustom amongst 
our community that the sons only get 
possession of the paternal property and 
females of the family do not get shares in 
. property. However, as a 
precautionary measure and to prevent 
future disputes. lest disputes should arise 
in the family through instigation, ete., on 
the part of anybody, we the declarant 
after considering our advantages and 
and 


understanding unimpaired 


. 


‘goes on to say that the executants 


declare ` as 


aheb deceased, do by execution of this 
document declare that we do not wish 
to take any share in our husband’s 
property. lf we have any kind of right 
then we relinquish the same in fayour of 
our sons, 

_ “Clause the second We, the declarants 
Musammat Mariam Bibi,” Hakima Bibi and 
Khadija Bibi, danghters of the Haji Saheb 
deceased, declare -that our brothers afore- 
said have paid the sum of four thousand 
and five bundred rupees in sash to each 
of us the declsrants, consequently we the 
deslarants have no claim or right of any 
kind to the properties aforesaid. If wa 
have any- kind of right we relinquish al] 
those in favour of our brothers Mohamed 
Ibrahim, Mohamed’ Solaiman and Abdus 
Samad. Now we have no demand or 
claim of any kind to the property- left 
by, the father. Oar brothers aforesaid 
are in every way proprietors of all (the 
game). 

“Clause the third. —We the declarants do 
in every way confirm and admit the 
oral gift and grant which has been made 
by-our husband and (our) father.” | 

The document is signed on behalf of 
Mariam Bibi, the plaintiff, by the pen of 
her husband Abdul Hamid and one Haji. 
Ahmed signed the document on behalf of 
the other ladies. It purports to be written 
on 19th January 1908 by the pen- of 
Hadi Hossain’ who was aalled as a 
witness on commission, It was duly 
registered by the Registrar the fasts with 
regard’ to this being: stated in the docu- 
ment as follows:—that the exeontants 
having heard and understood the contents 
and terms of this document admitted in 
a loud, voice the preparation and execution 
of the dosument from behind the leaves 
of the door facing the west of the room 
leading to the Dalan, facing north of 


_the female apartments and in my presence, 


that is, in the presence of the Registrar, 
Musammat Mariam- Bibi received after 
counting a sum of Rs. 4,500, and it further 
were 
duly identified. 

The plaintiff alleges that she thought 
she was executing not a release but a 
power-of-attorney, that it was never 


MARIAM BIBEE Y. MUHAMMAD IBRAHIM, _ 


explained to her and that no money was 
paid ‘her. The evidence on behalf of the 
plaintiff with regard to this document is 
as follows:— - on l 

The plaintif herself, who is a Parda- 
nashin lady, gave evidence bəforə ma to 
the following effect:— 

“f remember executing a document, I oan- 
not read or write. I executed a power-of- 
attorney; after my father’s death Ibrahim 
said he had to collect moneys from various 
people and that he would give me my share 
after they were got in. I put my thumb mark 
to the power-of attorney. The document was 
not explained to me. My husband was pre- 
gent there. I did not obtain his permission 
or ask him anything. It was not explained 
by him to me or by anyone else. I have 
got confidence in Ibrahim. I did not ask 
anybody anything about the document; 
later after my father’s death I wanted my 
share. Ibrahim said he had to collect_.the 
money due to the estate and when everything 
was got in he’ would give me my share, 
but for that purpose a power-of-attorney 
was necessary and that I must execute one. 
No money was paid when I put my thumb 
mark. Ibrahim asked me to exesute the 


document. I and my own mother and Ibrahim: 


were there at the time’ and in cross-ex- 
amination she stated: “I did notask my 
husband to sign my name; no one read 
anything out, I had great confidence in 
Ibrahim. - Not one word was read out of the 
document; a document. was shown aud we 
were told it was the Muktearnamab.” 

Her husband Abdul Hamid gave evidence 
to the following effect: He stated that 
some four or five days before the document 
was executed Ibrahim came to see him. He 
said “you want monay now. I shall help 
you with money if: you ask metodo what 
I want you to do. * I said if J can help 
you I shall be very glad to. Ibrahim said 
to me, my sister, your wife, and other 
sisters are pressing for theit shares. Ha 
said to me if I gave to all sisters their 
shares, how can f carry on business, I 
shall be without money. You had batter 
help me that I may go on with the busi- 
ness. Ibrahim ssid to me, I shall give 
them their shares. He said to me it was 
his intention to get a release executed by 
them and asked me not to interfere in tha 
matter, J said to him, this thing must 
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be explained to your sisters. If they come 
to know of the execution of the” release 
they will not doit; Ibrahim said it would 
not be given out fo them that a release 
was being executed. Then hesaid it would 
be given out to them they were executing 
2 power of attorney: He said it would be 
given out to them the document was a Muk- 
tearnama to be executed by them for the 


‘purpose of collecting the ontstanding dues . 


to enable him to pay up the sisters’ shares. 
He asked me to remain silent and” not 
interfere in the matter. In reply I said. 
“what is your consideration for my helping 
you in the matter?’ He said to ma, “you 
are pressed by oreditors. I will give you 
money to pay your creditors. I will go 
myself to the creditors and speak to them 
personally not to press you for money. I also 
would get. a sommission business for “yon.” 
In reply to that £ said, “how would’ you 
help me in starting a commission business? 
Are yon going to lend me the money or to 
give me the money once and for all?” 
[brahim said to me, “I won't pay the money 
by way of loan or by way of gift, but E 
would giye you the money in respect of 
the shares of my sisters.” 

I relied on his words and .agreed to 
that. On the day the document was exe- 
cuted I. went to Ibrahim’s place, a mile 
from mine, at 10-30 or 10 and found Mohamed 
Amin and two or four parsons. of his family. 
They were sitting in his parlour. I ‘also 
took my seat there and ator about 11 or 
11 30 the Registrar and ‘Munshi came to 
the place.. I do not know the Munshi’s 
name, When‘ the Registrar same Ibrahim 
made over the release to him. The Re- 


' gistrar on going through the document asked 


Ibrahim if the parties to it were agreed, 
The Registrar took the document and read 
ib and asked Ibrahim if the parties were 
all agreed. He read it out aloud, Ha en- 
quired of [brahim whether everything was 
explained to his sisters. Ibrahim said “yes.” 
Ibrahim said the parties wera agrasable, - 
and then the Rogistrar and other persons 
went to the inner apartments. We all ac. 
companied the Registrar to that place. „The ` 
dosunient was mide over to the Rogistrar. 
When he came, Ibrahim went in to take 
the thumb impressions of the fiyə persons 
and the Registrar enquired whose thumb 
impressions they were and each thamd ins 
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pression of each person was pointed 
out to tbe Registrar and he noted them. 
He further stated that it was nob true 
that it was read and explained three times. 

It was not read and explained in my 
presence. No money was paid to the ladies, 
Ibrahim gaye me money, on the first day 
Rs. 200, after that Rs. 500, after that an- 
other Rs, 500 on the day the document 
was executed and registered and after that 
he paid me Rs. 500. I did not tell my wife 
what the ducument was. A yearora year 
and a half after the document was executed 
my wife came to know what the document 
was. I fold her this.” 

On_behalf ofthe defendants the evidence 
with regard to the release was as follows: — 
(References are to the copy brief before 
mentioned ). 

Mohatabo Bibi’s ‘evidence is as follows:— 
She says “after a day or two a mana Mian 
(Muhammadan) came from Rashra with ten 
or twelve men to my Dalan with a document 
and read over and explained the document. 
I, Musammat Mariam, Khudija, Hakima and 
Waziran all five were present there. After 
he explained and read the sontents of the 
document to us he (man of “Rahra) told us 
that he would have no right left (meaning 
after the completion of tha document). Then 
he said that we know already. Then he 
asked- us to sign over it. We all said that 
we cannot: write and areilleterate. I and 
Waziran said our brother Haji Ahmed 
would sign for us, Khadija and Hakima 
said our uncle should sign forus. Musammat 
Mariam said that Musammat Nisia’s Chacha 
(meaning Abdul Hamid who is Nisia’s 
father) should sign for her and according- 
ly Abdnl Hamid and Haji Ahmed did sign 
the document. That man of Rashra who ex- 
plained and read over the document to us 
said ‘to us then that it should be attested. 
We then told him to have it attested by 
the persons who were present there. Then 
the dosument was attested. Then the Snb- 
Registrar was brought there with 10 or 12 


men there. The Sub-Roegistrar sat in the 
Dalan, we were in the Khamia. In the 
Khamia, I, Mariam, Khsdija, Hakima, 


Waziran were seated. The document which was 
given by the Rashera man who had read the 
document to Waziran was demanded by the 
Sab- Registrar. Waziran Bibi, therefore, pre- 
sented the document to the Sub-Registrar and 
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Amin came and asked us five to be seated 
at the door and we did. Then the Sub. 
Registrar called out to each of us five exe- 
sutanta name by name and each of us 
responded ; then the document was read 
over and explained to us by the Sub- 
Registrar. The Sub- Registrar enquired if the 
daughters received the moneys; the daughters 
said that they had notas yet; then Ibrahim: 
went to his male apartment and brought 
the money there through his servants; 


“that money was taken by Mariam, Hakima 


and Khadija. The money was made over 
by Haji Abmed to Abdul Hamid who 
delivered it to2aoh of his daughters. Each 
daughter was paid Rs. 4,500. Each „of those 
datghters took away that money fo their 
respective houses.” 

Khadija Bibi’s evidence was to the same 


‘effect and in cross examination she stated 


“Besides the Sub-Rogistrar the following 
were present at the time when the money 
Rs. 4,500 was given to me:—Haji Ahmad 
who is- my Mamoo, Abdul Hamid, Amin, 
Latif, Sattar and many others whose names 
I do not know. The sum of Rs. 4,500 
was paid to me in silyer coin and not in 
G..C. notes, and that sem was in three 
bags. In each bag was a sum of Rs, 1,500. 
The money was not in one bag and each 
bag contained Rs. 1,500. I know that each 
bag contains Rs. 1,900 because when money 
was paid to me I counted the money so I 
found each sontained Rs. 1,500, I know 
how to gount.” 

Hakima gave evidence as follows: She 
said: “That deed of release was registered 
at i<otwari in the house of Ibrahim, de- 
fendant. The Registrar was at the Dalan- 
and we all executants were at the adjoining 
Khamia. I know the contents of the docu- 
ment which was registered and which we 
signed. As stated above I knew of the 
contents of that deed, as I and we all had 
heard of its contents before and also on 
the day when that deed was registered, 
we all at first heard the draft of that 
deed once. When the draft was brought 
from Allahabad and also when it was 
brought from Ghazipur, Amin had read the 
draft and explained it to us all on the day 
of the registration of that deed. The Mian 
of Rashera came and brought the document, 
He oalled all five of us. That Rashra man 
came with Haji Ahmed and Abdul 
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Hamid: and Muhammad Amin and that 
Rashra man read over and explained the 
contents of the documents tous. The Sub- 
Registrar came the same day on which 
the Rashra -man had come to Kotwari. 
The Sub-Registrar read and explained the 
contents of the document to us all five 
and asked us whether the. payment of 
money had been made_to all of us or not. 
Then I, Mariam and Khadija told the 
Sub-Registrar that we had not received 
the money as yet. Then ths money was 
brought by Ibrahim. Haji Ahmad handed 
over the money to Abdul Hamid who 
having counted it made it over to each 
of us there, that is the sisters. We all 
three sisters took the money and when 
Mariam went tə her husband’s house, her 
husband came with men and took the 
money to his house. The money was with 
all of us while we remained there. We 
all five exeosutants executed the document 
at the request of Ibrahim. It was a dust- 
bardary (deed of release), We heard the 
soutents four times. When the draft came 
from Allababad first of all in that the two 
Hebas made by Kadar Bux were mentioned 
‘also the custom existing, so as to exclude 
females from inheritance, was mentioned in 
it, It was also mentioned in it that some 
money to the daughters would be given after 
the registration.” 

Hadi Hassain the seribe’s evidence was 
as follows: “On the next day I faired ott 
the document. One Ali Mian came from 
Muhammad Ibrahim to fetch me and I 
accompanied “Ali Mian with the original 
deed and its draft to Kotwari to Muham- 
mad Ibrahim’s place. Having reached 
Kotwari on the, same day I proceeded to 
the Zenana (female) quarter of Muhammad 
Ibrahim from his male or Mardana quarter 
with Muhammad Ibrahim, Haji Ahmad, 
Muhammad Amin, Muhammad Sattar, Abdul 
Hamid and some other persons whose 
names I do not recollect, I knew all 
these men. I gave the names before; some 
of whom were known to me from a period 
of two or three years, and some from a 
period of four or five years. I went to the 
women’s quarter and.then I ascertained as 
to the females sitting behind the door. I 
ascertained as to them from Haji Ahmad, 
“Abdul Hamid and Muhammad Ibrahim. 
There were five females behind the door, 
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Two of them were Waziran Bibi and 
Mahtabo Bibi, mother of Muhammad 
Ibrahim. The three of them were Ibrahim’s 
sisters, named Musammats Mariam, Hakima 
and Khadija. I then read out the original 
deed which I had faired ont on the stamp 
paper to them, and explained it tothem, I 
explained its contents in the dialect in their 
parts which is commonly spoken by vil- 
lagers and vulgar people here. Those 
females understood my explanation and 
told me that it was what they wished 
and was executed according to their wishes.” 

This evidence is corroborated by Muham- 
mad Amin (first cousin of Kader Bux) at 
pages 14-15; by Abdal Huq at page 24 who 
attested the deed; by Shukrulla, page 27; by 
Abdul Latif, page 44, an attesting witness “ 
and the plaintiff’s unole; by Ali Mian, page 
47, an attesting witness, and also by Haji 
Ahmad, page 60, 

Abdus Sattar testifies to the same effect 
as the other witnesses as to deed of 
release and stated. “That money was paid 
out of the fund of the Kotwari firm 
and was debited to Ibrahim in the 
Roznamsha book, also called Rokar Bahi 
(day book); that entry .was made after 
registration. After sunset when we sab - 
on our Gudi I caused the entries to be 
made in that book, In that firm we 
keep Roznamcha, Khasra and Khata books. 
That aforesaid entry of the aforesaid 
money is entered in all those books of 
that firm. The price of the stamp paper 
and the cost of the registration of that deed 
was also paid cut of the funds of the said 
Kotwari firm,” 

These books [vzz., Roznamcha book, also 
salled Rokar Bahi (day-book) Kbasra and 
Khata books] were produced before me 
and are. Exhibits 16A and 17A in this 
ease. Exhibit 16A purports to debit the 
account of Mohammed Ibrahim with Rs. 160 
for the stamp, with Rs. 138,560 which 
represents the three sums of Rs. 4,500 
and with the Registrar’s fee of Ks, 60. 
Exhibit 17A is to the same effect, 


Defendants Mohammad Ibrahim and 


‘Mohammed Siddik gave evidence similar 


to that of the other witnesses already re- 
ferred to with regard to the deed of 
release, but if is not necessary to refer 
to their evidence in detail. 

The circumstances under which the deed 


Vol. XLVII] 
MARIM BIBEE 0, MUHAMMAD IBRAHIM, 


of release was prepared are as follows:— 
The defendant Mohammad Ibrahim stated 
that his father before his death wanted to 
execute a documenié in respect of the two 
Hebas he had already made and. wanted 
to state therein how and when the two 
Hebas were. made and that the deed of 
release originated with him (Ibrahim), and 
that, be suggested the two mothers and 
three sisters should execute a document in 
which his father’s intentions should be 
stated and that if they wanted anything 
paid, he was prepdred to pay itand that 
he consulted some lawyers at Rashra 
who suggested the form the document should 
take. 

Mohatabo Bibi and Ibrahim apparently 
discussed the matter in tbe presence of the 
plaintiff, Khadija, Hakima and Waziran 
and after this Haji Ahmad and Abdul 
Hamid were invited to attend fo discussion 
and advise the ladies, which they did. 
These persons then agreed to exesute a 
document in the terms of the releases and 
Shukrulla was deputed to go to a lawyer 
at Allahabad and get a draft prepared 
embodying the terms agreed on which he 
did, the draft being prepared by Nawab 
Abdul Majid, Barrister-at-Law of Allahabad, 
The draft was subsequently settled by a 
Ghazipur Pleader, the witness Muhammad 
Abdulla, who was recommendéd by the wit- 
ness Abul Barkat, Í 

It is common ground that the plaintiff 
had no separate legal advice with regard to 
the execution of the release and that the 
several lawyers who settled and prepared 
the deed, only put into legal form what 
had been previously agreed, if I accept the 
evidence of the defendants with regard to 
the preparation and execution of the release; 
but so long as I am satisfied that the 
plaintiff knew and understood what she: 
was doing and the full effect thereof, 
this even, having regard to the fact that 
she was a Pardanashin lady, will not pre- 
vent the document standing. See Maho- 
med Buksh Khan y. Hosseini Bibi (1), Kali 
Bakhsh Singh v, Ram Gopal Singh (2), 


(1) 16 I. A. 8I at p. 91; 15 C. 684; 12 Ind. Jur, ‘ 


291; 5 Sar. P. O. J. 175; 7 Ind. Dec. (x. 8.) 1040, 

(2) 21 Ind. Cas. 985; 86 A. 8l at p. 91; 26 M. L. J. 
12]; 15 C. W. N, 282; 19 O. L. J. 172; 16 Bom. L, R. 
147; 15 M. L, T. 180; (1914) M. W. N. 112; 12 A. L. 
J. 115; 16 O, G, 378; 41 I, A. 23 (P. C.); | O. L, J, 67. 
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If I am to deside this issue in favour 
of. the plaintiff, I must do eso upon the 
evidence of the plaintiff herself and that 
of her husband Abdul Hamid, whose evi- 
dence is that he concealed from his wife 
the true nature of the document and 
allowed her to execute it under the belief 
tbat she was merely executing a power.of- 
attorney and was thus a party to a 
frandujent conspiracy to deceive her. 
And I must say that the plaintiff’s own 
mother, her two sisters, and the various 
other witnesses who testified to the facts 
above stated with regard to the execution 
have all entered into a fraudulent coon- 
spicacy to rob the plaintiff of what is her 
due. The evidence of most of these wit- 
nesses was given on commission, and | 
have had no opportunity of seeing them 
in the witness-box; kut if I have to choose 
between the evidence of Abdul Hamid on 
the one hand and that of Ibrabim 
and of Muhammad Siddick on the other 
hand, I anhesitatingly prefer the evidence 
of these two witnesses who appeared to me 


‘truthful and reliable witnesses. 


I am satisfied on the evidence before me 
that the deed of 10th January 1:08 was 
explained to the plaintiff and that she did 
receive the consideration of Rs. 4,500 and that 
the deed was not executed by her through 
misrepresentation and frand and I deside 
the 2nd issue in favour of the defendants. 

The plaintifi’s Counsel invited me to 
express an opinion as to whether in addi- 
tion, the transaétion was fair and equitable 
and, I think, insisted that I was bound to do 
so. I do not think I am so bound in view 
of the way the case for the plaintiff was 
pleaded; but I do not think it was 
unfair and inequitable under the circum. 
stances, and in so stating I do not forget 
that both Abdul Hamid and his wife were 
in indigent circumstances at the date of 
the deed. 

In wy opinion the family believed in the 
existence of some such custom ag is alleged, 
and I think that in their family the pras- 
tice of excluding women from inheritance 
had been asted on for some time and they 
may well have thought that what was 
their practice was a binding legal custom, 
for it is difficult to say when practice 
ends and custom begins. Again there were 
the two Hebas which, in my opinion, they 
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thought valid and effectual, although eg 
abundanti.cautela and to prevent disputes 
they preferred to have a document signed 
by the plaintiff asknowledging their validity. 
Under these siraoumstances I do not think 
the release by the plaintiff of any rights 
she may have had in consideration of 
Rs. 4,500 was an unfair and inequitable 
transaction. It would certainly have been 
the wisest course to have insisted on the 
plaintiff having separate legal advice in a 
transaction of this nature. I should here 
state that the value of the property, the 
subject of the first Heba, was Rs. 50.020 
at the date of the gift and at Kader Bux’s 
death was two or three lacs. The value 
of the property, the subject of the 2nd 
Heba, was Rs. 50,000 or 60,060 at the date 
thereof, 


With regard to the first issue, as” a 
resulé of my judgment, this Court had no 
jurisdiction to try the case, but of course 
to arrive at the conclusion I PBa to hear 


the evidence. 
With regard to the 5th issue, I deside 


this in the negative, as, if my judgment had ` 


been otherwise, I think it was necessary 
to have all tke parties who were before me 
before the Court, 

Mr, Rasul asks for costs including costs 
of executing and filicg commission, 


Tag Court.—Yes. The plaintiff to pay 
Ibrahim tha of taxed costs. The Rs. 2,100 
deposited in Government Promissory Notes 
to be returned to Ibrahim’s Counsel or 
Attorney. Suit dismissed against other de- 
fendants with costs on scale No. II, 


Messrs. A. P. Sen, A. Suhrawardy and P. K. 
Ohakravarti, for the Appellant. 

Messrs. Jackson, Rasul and N. Ghatak, 
for the Defendants- Respondents, 

Mr, Majumdar, for the Infant Respondent. 

Mr. J. N. Sinha, for Mahommed: Siddik 
Respondent, 


JUDGMENT. 


Sanperson, C. J.—This is an appeal by the | 


plaintiff from the judgment of Greaves, J., 
dismissing her suit. The nature of the 
slaim and the defence are fully set ont 
at the beginning of the learned Judge’s 
judgment as follows:— The plaintiff in this 
case is the daughter of one Haji Kader 
Bux, deceased,a Muhammadan of the Hraki 
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sect or community who died on the 28th ` 
August 1907, leaving him surviving three 
sons, the defendants Shaik Mahomed 
Ibrahim, Shaik Mahomed Solaiman and 
Samad, five daughters, namely, 
the plaintiff and the defendants Hakima 
Bibi, Khadija Bibi, Ayesha Bibi and 
Khairunnessa Bibi, and two widows, 
Waziran Bibi and Mohatabo Bibi, the 
last named being the mother of the 
three sons and five daughters. The plaintiff 
claims to be entitled to 7/88 of her father’s 
estate and amongst other reliefs asks for 
an enquiry of what the estate consists, 
and for partition thereof, The defendants 
other than those above mentioned are two 
sons of a brather of Haji Kader Bux 
named Hazir Bux, with whom -he nged 
to carry cn business in Caloentta and 
elsewhere, and wko succeeded to their 
father’s share in business, and one 
Mahomed Siddiok who was and is entitled 
to a share in the profits of the Calcutta 
business. — 

The plaintiff’s claim is resisted upon 
three grounds which appear in the written 
statement of Shaik Mahomed [brahim and 
which are as follows: 

(1) That Haji Kader Bux left no 
property, having during his lifetime disposed 
of it by two _Hebag, the first of which was 
made on the 22nd April 1897 in favour 
of the defendant Skaik Mahomed Ibrahim 
and of the share of Haji Kader Bux in 
the Calenutta business, and the second of which 
was made on the 19th July 1907 in favour 
of Lis three sonsand of the rest of his 
property. 

(2) That the Eraki community, although 
governed in all other respects by the Sunni 
School of Muhammadan Law, is governed 
ir matters of succession and  inberitance 
by Hindu Law, and that by the law and 
custom governing the parties the plaintiff ig 
not entitled to any share in the estate 
of Haji Kader Bax if he in fact left any 
estate, 

(3) That by a deed of release, dated 
the 10th January 1908 the plaintiff for 
valuable consideration released any right 


and interest she had in her father’s 
estate.” 
It will be convenient to set out the 


material dates; 22nd April 1897 was the 
date on which tho ist Hoba rolating to the 
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Oaleutta basinessis allagal to have baen 
made by Kader Bux. 

13th October 1904—The purchase fof the 
house 47, Taltolla Lane. 

7th February 1907—The dissolution -of 
partnership “so far as Abdul Gunny was 
concerned. 

- 19th July 1907—The alleged 2nd -Heba by 
Kader Bux. 
. 28th August 1907—-The death of Kader 
Bux, 
3lst Ostober 1907—The Hebanama of 
Hadise Bux. 

oth November 1907—Hadjee Bux died. 

9th January 1908—The deed of re- 
_ lease. 

9th June 1908—Petition of Mahomed Ibra- 
him for guardianship. l 

The learned Judge found that the two 
Hebas were in fact made and that they 
were valid and operative under Muhammadan 
Law. ‘This decision really disposed of the 
case, and if ia this 
first argued by the learned Counsel for 
the appellant. 

The verbal evidence as to the first Heba 
has been summarised by the learned Judge 
in his judgment, and I need not refer in 
detail to that with which he has already 
dealt: the principal evidence relating there- 
to is to be found at pages 24, 46, 47, 63, 
64, 128, 185, 186,- 139, 369- to 377, 403 
to 414, 424, 425, 432 of the paper- 
book, | 

As regards the sonstitntion of the Cal- 
outta firm at the date of fhe first Heba, 
viz., April 1897, it appears that the partners 
entitled to share in the profits were Kader 
Bux, Hazir Bux, Abdul Gunny and Mahom. 
ed Siddik (see.page 345 of paper-book), 
-that Kader Bax’s account was entered 
in the books of the Caloutta firm under 
the name of Haji Kader Bux Mahomed 
Ibrahim (see page 127 and the accounts), 
Kader Bax resided generally at Kotwari, but 
sometimes at Calcutta: Mahommed Siddick 
and Hazir Bux were the managers of the Cal- 
cutta firm. 

The defendaut Ibrahim had atthe time 
of the alleged Heba been about 2 years 
in the firm and had been working chiefly 
as cashier, but going about with his uncle 
Hazir Bax and looking after the business 
of the firm generally (see page 135}. Thera 
were other businesses at various places in 
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which Kader Bux and Hazir Bux were 
interested, and it was under these circum. 
stances that Kader Bur is alleged to have 
made over his share in the Caleutta busi- 
ness to Ibrahim, who at that time was 
his only son; ov, in the words supposed 
to have been used by his father,“ to have 
made him owner just like myself and made him 
seated on my guddi”, 

With regard to the first Heba, I am satis- 
fied on the evidence that there is no ground 
for interfering with the learned Judge’s 
finding that -a transaction purporting 
to transfer Kader Bux’s share in the 
Calcutta business to Ibrahim was in fact 
made. 

But it is said that the transaction was 
a benamt one, The verbal evidence of those 
connected with the business is against this 
allegation, and, in addition to the other 
matters relied on, the evidence goes to show 
that Kader Bux took no partin the working 
of the Calentia firm after the first Heba. 

Before the date of. the first Heba there 
were three accounts—Ist, an account in 
the name of Kader Bux Mohamed Ibrahim, 
which was called during the hearing the 
partnership account—~2nd, an account in the 
name of Kader Bux which was drawn 
upon by Kader Bux for his expenses—3rd, 
an account in the name of Mahomed Ibrahim 
which was an interest account, 

After the alleged Heba, the first account 
was put into the rame cf Mahomed Ibrahim, 
and the other two accounts remained in the 
same names. The 2nd account remained 
in the name of Kader Bux, but Ibrahim 
draw upon it for his expenses. It seems 
curious if Kader Bux had ceased to have 
any connection with the firm, that this 
account should have remained in the name 
of Kader Bux, but it was pointed out that 
this was not exceptional in the case of this 
firm, for there was a similar asconnt in the 
name of Hazir Bux, and after his death 
the aecount was kept in his name, his sons 
drawing upon it for expenses. At the time 
of the alleged Heba the balance standing 
to the credit of Kader Bux was debited 
to him and credited to Mahomed Ibrahim, 
and the accounts were thereafter dealt with 
as if Ibrahim was a partner, Further 
more in the deed of dissolution of February 
1907 [brahim is treated asa partner, he 
and Hazir Bux taking over the share of 
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the outgoing partner, and tio reference is 
made to Kader Bux. But certain matters 
were relied upon by the appellant as 
showing that the verbal evidence, confirmed 
as it is by the deed of dissolution and 
the accounts, could not be relied upon— 
and that the transaction was really a benamz 
one. 

First, ig is said that the application for 
guardianship made on the 9th June 1908 
admitted the title of the minor brothers 
to a share in the house No, 47, Taltolla 
Lane, whioh, according to the defendant’s 
case, had become the property of the firm 
after Kader Bux ceased to be a member, 
and also to a share in the Caloutta business. 
The learned Judge having seen and heard 
the witness has accepted the evidense of 
the defendant Mahomed Ibrahim, who 
appeared to hima reliable witness, as to 
how the application came to be made and 
the details inserted, and I am not pre- 
pared to interfere with his finding of fact 
thereon. Ibrahim said he sould not write 
or read Urdu: itis to be noted that if he 
did know what was in the details eon- 
tained in the application for guardianship, 
he was deliberately creating evidence oon- 
trary to the sase which he set up in the 
Court below. It is urged, however, that 
it was after he made this application that 
he changed his mind, and desided to de- 
fraud his two brothers; this seems to me 
improbable and is inconsistent with the 
learned Judge’s finding that in his opinion 
Ibrahim- was a witness of truth. 

Secondly,—that the house No. 47, Taltolla 
Lane was conveyed to Kader Bux and Hazir 
Bux on 13th October 1904, seven years after 
the first alleged Heba. It is true that the 
conveyance 1s to Kader Bux and Hazir 
Bus. But the consideration for the sale 
was money advanced by the Calcutta 
business and the Exhibits 12B, 13B, 14A 
and 15A sonfirm the verbal evidence that 
this house belonged in reality to the firm; 
repairs were charged to the firm and the 
rent was included in the profits which 
were divided among the partners. To make 
the matter more clear we had the pages 
represented by Exhibits 12B and I5A 
translated by one of the Court Interpreters 
and Translators, and these show conolusively 
that the entries were made under the 
heading of the firm, and in particular 
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that the sum of Rs, 434-11-6, which was 
the balance on the house account, was 
included in the amount oredited to the 
“profit account of the firm. 

Reliance, however, was placed on the 
‘Hebanama of Hazir Bux of the 3lst October 
1997 (which ‘dosument and the deed of 
dissolution of partnership were admitted by 
consent of learned Counsel for the plaintiff 
and Mahomed Ibrahim during the course 
of the argument) as showing that “this 
house did in fact belong to Kader Bux and 
Hazir Bux, and not to the firm. 

I am not prepared to disturb the learned 

Judge's finding, having regard to the verbal 
evidence, corroborated as it is by the firm’s 
books, that this house was the property of 
the firm and that Kader Bux and Hazir 
Bux must be taken to have held it in 
trust for the partnership. 
' Thirdly, reliance was placed on the state- 
ment in Hazir Bux’s Hebanama that Kader 
Bux had “owing to its being considered 
advisable,” or according to another translation 
for “politic reasons,” substituted the name of 
Mahomed Ibrahim in the place of his own 
in the books of the shop and had also 
declared his son to be owner cf his share 
and had got the credit and debit entries 
made in the name of Mahomed Ibrahim: I 
agree with the learned Judge that this is 
not conclusive against the Heba, and indeed 
the reference to the declaration by Kader 
Bux that- his son was owner of his share 
may be said to be consistent with the Heba 
having been made. | 

Fourthly —it was urged that Mahomed 
Ibrahim was only 16 or 17 years old af 
the date of the Heba and that it was 
improbable that his father would entrust 
him at so early an age with his share in 
the business, This is a matter for con- 
sideration undoubtedly, but upon such 
consideration it must be remembered that 
the evidence was that Mahomed Ibrahim’s 
uncle was the manager together with 
Siddik and that apparently his father 
had not taken, a very active part in 
the working of this part of the joint 
business. 

Fifthly—it was urged that the ‘father 
would not have given the one son so large 
a portion of his property: In this son- 
nection it must be remembered that at 
the time Mahomed Ibrahim was the only. 
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sou; itis said that Kader Bux’s wife was 
in the family way, but the child was not 
born until eight months afterwards, and 
there is uo evidence to show that Kader 
Bux was aware of his wife’s condition 
at the time of the alleged Heba; apparent- 
ly at that time the Calcutta business was 
not so valuable ‘and did not bear such a 
large proportion tothe rest of the father’s 
property as it did afterwards. 

There is, howaver, another matter upon 
which muah reliance has been placed by 
the learned Counsel for the appellant, tiz., 
that in the deed of release of 9th January 
1908, Mahomed Ibrahim submitted a 
statement that the Caloutta ‘business be- 
longed not to him only, but to him and his 
two brothers, 

The beginning of the declaration in this 
deed is not inconsistent with the oase of the 
defendant Ibrahim, but ou the contrary to 
some extent it confirms it, inasmuch ass it 
recites that it was the intention of Kader Bux 

“to give away the whole of his properties to 
his three sons Mohamed Ibrahim, Mahomed 
Solaiman, and Abdus Samad, and with this 
object he made his-eldest son Mohamed 
Ibrahim the proprietor of the shop in 
Calcutta,” which may be taken as a referense 
to the first Heba in 1897; bub it then proseeds 
to say that prior to his death “he made a 
gift and gave away all his moveable and 
immoveable properties situate in Distrist 


Balia, Calcutta, and Muzafforpore to his sons. 


aforesaid and made them proprietors and pnt 
them in possession of the same, ets.” 

In the schedule the Caloutta shop is 
specifically mentioned as part of the pro. 
porty which was held and possessed by 
the three sons as proprietors in accordance 
with the oral gift and grant aforesaid. - 

On the face of the deed, therefore, there 
. appears to bs an inconsistency ; for in the 
‘one place. if is declared that for the 
_purpose of carrying out his inteution of 
giving away all his property to his three 
sons he made Ibrahim the proprietor of 
the Caleutta shop; in another placo it is 
deslared that the shop was held and possessed 
by the three sons as proprietors. 

By reference to ons of the Court Inter- 
preters it appeared thatthe words in the 
original whioh have been translated “the 
oral gift and grant,” are more accurately 
translated thus: “fhe Heba and oral gift.” 
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Such words are, in my judgment, con- 
sistent with either ease, véz, that there 
was a Heba and subsequent oral grant, 
or that there was only the Heba which is far- 
ther describad as an oral grant. It is urged 
that the above-mentioned statements are not 
inconsistent if the first Heba of 22nd April 
1897 “19 regardad as a benam? transaction; 
ib should, ‘however, be noted that so far 
as the deed itself is concerned, it= rakes 
it clear at any rate that the intention of 
Kader Bax was to give all his property 
to his three sons, andy even if the first 
Heba was in the nature of a benami trans- 
action, the second was not, and if that 
was a good and valid Heba, transferring 


all Kader Bax’s property to the thras 
sons, the plaintifs alaim would be 
defanted: 


We are asked to conslude that the aloes 
mentioned description of the property in 
the deed ia so inszonsistent with the evidence 
of Mohamed, Ibrahim that his evideras 
should not ba assepted. The learned Judge 
in the sourse of a very careful and 
exhaustiya judgment doses not deal with 
this particular point, and I am not surprised, 
for I cannot find that a single question 
was putin cross-examination of the defendant 
Ibrahim as to how the Caloutta business 
to 
the deed as belonging to the thres sons 
and not to him only. This leads iu {0 
think that not much reliance, if any, was 
placed on this puint at the trial, 


~. In the course of its preparation the 
deed went through several hands, and 
instructions apparently were give by 


various people to three’ individuals at least 
al different times, and it may be that in 
arisou, 
What happened was this. Shukrulla got 
the draft prepared, apparently on verbal 
instructions, at Allababad by Nawab Abdul 
Majid, a Barrister-at law. This draft wag 
road to him by the Barristers clerk and 
he says that he uoticed that iun the draft 
no amount of money was mentioned and 
no list of property was included, while in 
the deed, which subsequently he heard the 
Sub-Registrar read and explain to the ladies, 
these matters were moutioned. 

Next, the draft was taken by Abdul 
Hamid and Haji Ahmed to Moulvi Abdulla 
a Pleader at Ghazipur, who was oalled a 
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witness and who “identified the draft. 
In this draft there is no list of properties: 
and by reference to the original the draft 
finishes at the end of the third clause (or 
Ist paragraph on page 147 of the paper-book) 
and by the interpreter’s translation, the 
words “verbal gift” in clause three shonld 
be “Heba and verbal gift.” 

The draft was then shown ‘by Ibrahim 
to a Pleader at Rashra, Lala Ramkrishna 
Lall. : 

The draft and stamp -were then taken 
by Ibrahim, Haji Ahmed and Abdul Ahmed 
to Hadi Hossain, a soribe, for the purpose 
of his making a fair copy, and to him was 
given a “list of the properties’”—See page 
$4 of the paper- book. 

As far as I know, there is no evidence 
as to who made up the list of properties 
or how the properties came to be dessribed 
in the manner set ont in the deed. I under- 
stand the deed is written in’ Urdu, a langu- 
age which, as already mentioned, Ibrahim 
has sworn he cannot read or write. The 
comment made as to the schedule in the 
application for guardianship is’ applicable 
to’ the schedule of this deed, viz., that if 
Ibrahim did not know how the property 
was described in the sehedule, he- was 
deliberately creating evidence which would 
be contrary to the case he was about to 
get up, ` i 

I am not surprised that’a deed passing 
through so many hands and prepared in such 
a manner as that above mentioned should 
present some inconsistencies, 
this deed is an important fastor in the 
case, 1 do net think, having regard to the 
above-mentioned matters, so mush importance 
should be attached to it as if the whole 
of it (including the schedules) had been 
settled by a competent conveyancer. 

This deed unexplained, added to the other 
matters already referred to, does raise some 
doubt in my mind, as to whether the first 
Heba was a benam: transaction, and it is 
yery unfortunate that this particular matter 
was not drawn to the attention cf the defend. 
ant, so that the Court should have been in 
possession of any explanation he might have 
been able to give. On the other hand the 
learned Judge has seen the witness Ibrahim 
in the witness-box and subjected to a long 
cross:examination, aud he has come to the 
conclusion that he, was a truthful and re- 
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liable witness, and in my judgment it would 
not be just or fair to the defendant for 
this Court, sitting as a Court of Appeal, to 
some to the conclusion that his evidence must 
be vnreliable because of the contents of the 
schedule of this desd and the criticisms of 
lgarned Counsel upon it, when the point 
was never put to the defendant in the Court 
of first instance. He has sworn that this 
was-not a benamz transaction: this evidence 
is corroborated by other witnesses and by 
Mahomed Siddik (who was also described 
by the learned Judge as a reliable witness), 
the entries in the books, and the deed of 
dissolution of partnership; and in a case. 
like this where the documentary evidence 
is conflicting, in my judgment great weight 
should be given to the opinion of the learned - 
Judge who bas seen and beard the 
witnesses and this is acase in which very 
Important witnesses were seen and heard 
by the learned Judge. The principle on 
which a question such as this should be 
dealt with by a Court of Appeal is laid down 


‘in Colonial Securities Trust Co. v. Massey (8), 


where Lord Esher said: “We must see first 
of all what is the rule of conduct of the 
Court of Appeal when hearing an appeal 
on a question of fact from the judgment 
of a Judge trying a oase without a Jury. 


` It -sannot be shaped according to tha rule 


of conduct of the Court of Common Law 
before the Judicature Acts, but must follow 
that adopted by the Courts of Appeal in 
Chancery, because before that Court only 
sould an appeal from a Judge sitting without 
a dury have then some. In the Courts of 
Equity the matter appealed against was the 
desision of a Judge and for that reason 
such an appeal was called a re- hearing, 
since the Court sould set aside the decree 
or judgment of the Judge who had tried 
the case, and pronounce another decree or 
judgment, The Court of Appeal in Chancery 
acted upon this rule, that they would not 
allow an appeal unless they were satisfied - 
that the Judge was wrong. If they were 
in doubt, at the end of the argument, whe- 
ther the Judge was right or wrong, since 
the burden of proof was onthe appellant 
and he had not satisfied them that the Judge 
was wrong, they dismissed the appeal, 
That zs the rule of conduct which we ought 

(3) (1896) 1 Q. B. 38; 5 L. J. Q. B. 100; 73 I. T 
497; 44 W.R, 212, ` 
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now to apply in this Court. The Judge 
in the Court below may have heard witnesses; 
and if so, the Court of Appeal would be 
more unwilling to set saide his judgment, 
especially if there was a conflist of evidence, 
than in a oasa tried on written evidense 
where the witnesses were not before the 
Judge, besause of the opportunity afforded 
of judging how far the witnesses were worthy 
of credit.” The burden of proofis now on 


the appellant and I am not satisfied. that_ 


the learned Judge was wrong on this point, 
and I, therefore, think that his judgment 
on this point should not “be disturbed. 
With regard to the second Heba of 19th 
July 1907, the learned Judge has found 
that the existance and validity of the second 
Heba wasestablished. As regards the ques- 
tion whether a gift was in fact then made 
by Kader Bux to his three sons, in my 
judgment, there was ample evidence to 
support the learned Judge’s finding, As 
regards the extent and the effeat of the gift, I 
am satisfied on the evidence that Kader 
Bux intended, as stated in the deed of re- 
lease dated 9th January 1908, to give” the 
whole of his property to his thrae sons to 
the .exclusion of the rest of his family. If 
the frst Heba was not of a benami nature, 
then the defendant’s case is proved in its 
entirety; but: even: if it was benamz, the 
object and intention of the second Heba 


was to vest all Kader Bux’s property in his * 


three sons, which would be anuffisient to 
bar the plaintiffs claim, provided that the 
gift wasa valid Heba. In this connection 
I may point out that mush reliance was 
placed by the plaintiff on the Hebanama of 
Hazir Bux as showing that the first gift of 
Kader Bux was benamz. This document 
was executed on Slst Ostober 1£07, two 
months after Kader Bux’s death and about 
two months before the deed of release, If 
this document is to be: ascepted as showing 
the true state of affairs as the plaintiff urged, 
it is strongly against the plaintiff on this 
part of the case; after reference to Kader 
Bux’s death the words of the document 
are :— Now his sons, S. M. Ibrahim, Moha- 
med Solaiman and Abdus Samad, are in his 
place holding and possessing the property left 


- by him as owners,” a clear indication that 


the plaintiff was not entitled to any share in | 


her father’s estate, 
The validity of the second Hebs is disputed 


1 
i 
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first onthe ground that it was a gift by 
Kader Bux to Mahomed Ibrahim, an adult, 
and to his other two sons who were minors 
at the time, and was consequently void, 
réliance being placed upon the rule of 
Muhammadan Law as to confusion. Certain 
texts in support of this proposition were 
relied upon, and the text of Al Hakim may 
be taken as’ an example.~ Al Hakim 
states: — A man makes a gift of a house 


_to two of his sons, ona of whom is adult 


and the other is a minor and the adalt son 
takes possession (of it), The giftis ab- 
solutely void, and this is the correct view. 
For the gift in favour of the minor is som. 
plete af the very moment of the declaration 
of the gift bacause the ssisin or possession 
of the father is eqnivalent to his (minor's) 
seisin or possession. (Q1bz): Whereas the gift ° 
in favour of the adult son stands in need of as- 
ceptanse, Thus the gift in favour of the minor 
presedes (that in favour of the adult), and 
thas confusion (shuyu) is osaasioned. And 
the device isthat he (father) should deliver 
possession of the house to the adalt son and 
then make a gift of it to both of them. 
Thus it is laid down in the Wajiz of Al 
Kardari.” i 


7 

Fatawa Alamgiri. Vol. IV, p. 549, Ed. 
Oal., and the oasa of Nizam ul din v, Zabsda 
Bibi (4) was also referred to» 

If the rale above stated applies to this 
case, it must be given effect to: but itis to 
be noted that if has besn laid down by the 
Judicial ‘Committee of. the Privy Counsil in 
Muhammad Mumtaz Ahmad v. Zubaida Jan 
(5) that the dostrine relating to the in- 
validity of gifts of Masha is wholly unadapted 
to a progressive state of society and ought 
to be confined within the strictest rules. 

The principle of the rule in question seems 
to be that when a person makes a gift to an 
adult, and an infant, who is in the donor’s 
gare or guardianship, the donor is assumed 
to take seisin at once of the minor’s share, 
whereas the gift in favour of the adalt 
requires acceptance, and thus confusion is 
occasioned. F 


Aczording to the evidence in this casg, the 
gift of the property was made to Ibrahim 
and his two younger brothers, and Kader 

(4)6N. W.P. H. C. R. 338. 


(5) 161. A. 205 ab p. 215: 11 A. 43%; 5 Sari P. O.J, 
433; 6 Ind. Dec. (x. 3) 721, 
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Bux asked Ibrahim to accept the property 
on behalf of himself and his two brothers— 
see for instance pages 128, 137 and 379 of 
the paper-book; and that he then handed 
over all the dosumentsto Ibrahim requesting 
him to take charge of them for himself and 
his two younger brothers. 

If this evidence is accepted as to the 
manner in which the gift was made, it 
seams to me that it does not come within 
the above rule, for [brahim must be taken 
to hava accepted the property for himself 
and hia brothers at one and the same time 
aud thereby placed himself in the position 
of trustees or guardian for his brothers, and 
consequently the donor would not take seisin 
of tho property for his younger sons and no 
‘sontngion’ wouldarise. 

Thers appears to be no dispute as to the 
validity of a gift to two donees, one of whom 
is an adult and the othera minor, but who 
is not in the guardianship of the donor at the 
time of the gift. 

No ease has bean produced to show that 
tho dostrine relied on has been applied ta 
such a case as the present, and keeping in 
view the opinion of the Privy Counsil that 
it“ should be kept within the strictest 
rules, ,1 am not prepared to extend it and 
apply it to this case, 3 

Next it was urged that possession had not 
heen given in such a way as to make the gift 
valid. According to Muhammadan Law, seisin 
or actual possession does not seem to be 
necessary to complete the Heba—and the 
correct view seems to be that the donor 
must evincs his _ intention of making a 
complete transfer 
property from himself to the donee by 
placing the latter ina position to enjoy it 
beneficially, or to make use of it consis- 
tently with its purpose, and in considering 
this question the relationship of the parties 
must be kept in view. In other worda, 
to be in a position to take possession is 
tantamount to taking possession: and to 
place the doneo in a position to take 
possession is equivalent to delivery of posses- 
sion—similarly investing with- authority for 
that purpose is equally snffisient—seea the 
autherities cited at pages 90 and 122 of 
Ameer Ali’s Muhammadan Law, Vol. I, 4th 
VWdn. In this oase as regards the share 
in the Calentta business and the Taltollah 
house, Ibrahim was cin fact in pos. 


is 
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session at the time, and as regards the rest 
of the property, the sesond Heba seems to 
have been made with mush publicity, and 
by handing over all the documents, keys, ` 
Rokars,. books, eto., which Kader- Bux pos- 
sessed in respect of all his properties to 
Mahomed Ibrahim, and by asking him to 
take charge thereof, Kader Bux intimated 
his intentionof giving him possession, and 
thereby pat him in a position to take 
possession. In addition there is some evi- 
dence that from that date the donees did 
take possession, see for instance pages 128 and 
137 of the paper- book. 

For these reasons, in-my judgment, the 
Heba of the 19th July 1£07 which the 
learned Judge has found was in fact made, 
was valid according to Muhammadan Law. 

That being so, the whole of Kader Bux’s _ 
property passed by reason of the two Hebas 
to his sons, and the plaintiff has no claim 
thereto. This conolusion is sufficient to 
justify the dismissal of the appeal. 

Other points, however, were argued before 
us and itis necessary, therefore, to express my 
opinion thereon, < 

The defendant Ibrahim attempted to 
entablish by evidence a custom to the effect 
that in the Hrakicommunity, to which the 
plaintif and Ibrahim belonged, females 
do not under any siroumstances inherit any 
property. 

With regard to this, in the first place, it is 
to be noticed that this was not the custom 
pleaded. 

The pleadings alleged that the members 
of the Eraki sommunity were governed in 
the matter of succession and inheritance. 
by the Hindu Law. Under that law, as 
is well known, under certain circumstances 
females do inherit. In the second place, it 
was admitted that such a custom as the 
defendant attempted to establish had never yet 
been recognised in’ any Court of Law in 
India. Thirdly, there. was evidence brought 
forward by the plaintiff showing some 
instances where the alleged custom had not 
been followed, and there was generel evi- 
dence produced by the plaintiff against the 
existence of such a custom. Fourthly, the 
defendant’s witnesses were not agreed as 
to the incidents of the custom, as for in- 


. stance, Ibrahim himself at page 393 said, 


“I am not fully aware of the provisions 
of Hindu Law, but if under certain circum. 


$ 


SS 


-long established usages 
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stances females inherit under that form 
of law, the same thing applies to us under 
certain sirgumstances as well.” Such a 
statement is inconsistent with the custom 
attempted to be established, viz., that under 
no sircumstances dofemales inherit, and it was 
contrary to the evidence of his witnesses taken 
on commission, 

Again some of the witnesses asserted that 
it was part of the custom to maintain 
mother and sister (e.g, Abdul Mian’s 
evidence at page 78), whereas others declared 
that the sister and mother have no 
right to maintenance - (see Abdul Latif, 
page 65, Abdur Salam, page 57, Wahbullah, 
page 52, and Musammat Khadija, at page 
106, who declared that her position was 
no better than that of a sharity girl or a 
slave girl), 

Now a custom must be ancient, certain 
and reasonable, and being in derogation of 
the general rules of law must be constru- 
ed strictly: Hurperskhad v. Sheo Dyal (6), 
and Sir Montague Smith in giving the judg- 
ment of the Privy Councilin Ramalakshmi 
Ammal v. Sivanantha Perumal (7) said: 

Their Lordships are fally sensible of the 
importance and justice of giving effest to 
existing in par- 
ticular districts and families in India, but 
it is of the essence of special usages 
modifying “the ordinary law of succession 
that they should ‘be ancient and invariable 
and it is further essential that they should 
be established to beso by clear and unam- 
biguous evidence. lIt is only by means of 
such evidence that Courts oan be assured 
of their existence and that they possess 
the conditions of antiquity and certainty on 
which alone their legal title to recognition 
depends,” 

In my judgment the evidenae in this 
ease does not comply with the above-mentioned 
essentials, I do not think the evidence is 
clear or unambiguous: it does not show with 
certainty what the custom was: and the 
custom sought to be proved varies from 
that relied upon in the pleadings: and for 
these reasons [ agree with the learned Judge 


\ 

(6)3 I. A. 259 atp. 285; 26 W.R, 5f;3 Sar. P.C. 
J. 611; Bald. 25; 3 Suth. P.O, J. 304; Rafique & 
Jackson s P. ©. No. 41 (P. €.). 

(7) 14 M. I. A. 570a6 p. 685; 17 W. R. R52; 12 B. 
L, R. 398; 2 Suth. P, O. J. 603; 3 Sar. P, C. J, 108; 
L 4. Sup, Vol, P. 1; 20 E. R. 898. i 
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that the avidence failed to establish the custom 
relied on. 

The last question which I need to consider 
is that relating to the release of the 9th 
January 1908. 

The learned Judge has found on the evi- 
dence as a fast that the deed was explained 
to the plaintiff and that she did receive 
the consideration of Rs. 4,500 and that 
the deed was not exeented by her through 
misrepresentation and fraud. In my judg- 
ment there wis ample evidence on which 
the learned Judge was entitled to arrive 
at this conclusion, and I am not prepared 
to. interfere with his finding of fact in this 
matter. The fraudulent representation relied 
upon was that the defendant Ibrahim had 
represented to her that the document was 
merely a power-of-attorney necessary for 
the preservation of the estate, The deed 
was executed on her behalf by her husband, 
but when the plaintiff came to Court 
making the claim in this case, his evidence 
was that he himself was a party toa frandu- 
lent aonspiracy to deceive her. 

This witness was examined before the 
learned Judge .who disbelieved him, and it is 
to be noted that during the course of the 
argument in this Court the learned Counsel 
fcr the appellant stated that he could not 
support the contention as to the frandulent 
representation, and that he must also throw 
over the evidence of the plaintiff’s husband. 
This is materia], for it amounts to an ad- 
mission that the plaintiff, in order to avoid 
being bound by the release, set up a case 
at the trial which the learned Judge has 
found to be a false one, and which, it is 
now admitted, cannot be supported. 

It is not necessary for me to go through 
the evidence as to the explanation of the 
deed to the plaintiff or the receipt of the 
money by her: I think, however, it is 
desirable to draw attention to the endorse- 
ment on the deed by the Sub-Registrar. 
This gentleman sould not be called as a 


“witness as he is dead, but the memorandum 


endorsed by him in the course of his duty 
as Sub-Registrar contains materia] sorrobora- 
tion of the evidence on the questions of 
explanation and receipt of the money. 
Further, it is to be noted that the dead was 


executed in an open manner, the maternal uncle 


and husband of the plaintiff, amongst others, 
being present and signing the deed, 


” 
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I think it must be taken from the evidence 
that tho plaintif and her husband knew. 
perfectly well what she was doing by exe- 
cuting the release, and that the plaintiff 
received the money. This is in accordance 
with the learned Judge’s finding of fact: 
it may, however, well be that her husband, 
who was in need of money, disposed of it. 

It cannot be said that she had not inde- 
pendent advice: for she was living with 


her husband, and his story, no doubt made. 


up for the purpose of this claim, that he 
was a party to a deception upon her having 
been discarded, it must be taken that he, 
knowing well the fasts of the sase and 
what was in the deed, was in a sac 
to advise her. 

But it is urged that this was a case in 
which the plaintiff, being a Pardanshin 
lady, should have had independent legal 
advice, and that she was labouring under 
a mistake as to her rights both as regards 
custom and the Hebas. or gifts referred to 
ja the release. - 


~The law with regard to this question has 
been laid down by the Judicial Committee 
of the Privy Council in Mahomed Buksh 
Khan v. Hosseini Bibi (1) and Kali Bakhsh 
Singh v. Ram Gopal Singh (2). In the latter 
case it is stated at page 91 * that there is no 
absolute rule of law that a Pardanshin 
lady must have indepandent advice. “The 
possession ofindepsndent advice or the ab- 
sence of if is a fact to be taken into oon- 
sideration and well weighed on a review 
of the whole circumstances ralevant to the 
issue of whether the grantor thoroughly 
comprehendéd and deliberately and of her own 
fres will carried out the transaction If 
she did, the issue is solysd and the trans- 
action is upheld, butif upon a review of the 
fasts which include the nature of the thing 
done and the training and habit of mind of the 
grantor as well as the proximate siron mstances 
affecting the execution:—if the conclusion 
is reached that the obtaining of indepandent 
advice would not really have made any 
difference in the result then the deed ought 
to stand.” As regards the custom, the 
learned Judge finds that it may well ba 
that there has been a prastiss among sartair 
families of this community to exclude women 
from succession, though there was nota 


*Page of 36 A,—Ed, 
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custom in the true legal sense of the word: 
and I doubt very much, if the plaintiff bad 
obtained independent legal advice on this 
point, if would haye made any difference 
or prevented her from executing the release. 
But even if she ‘had been advised that 
there was no such oustom binding on her 
as that alleged in the release, there was 
the fact of the two Hebas, the second of 
which was made in her presence and of 
the first of which, according to the evidence, 
she must haye been fully aware: As by 
one or both of these kader Bux, in my 
judgment, madea valid and effective disposal 
of all his property to his sons, ib cannot 
be said that when she executed the deed 
she was labouring under any mistake as 
to her rights in this respect or that the 
parties in this respect were labouring under 
a mutual mistake or misapprehension as 
to their respective rights. For these 
reasons, in my judgment, the deed of the 
Oth January 1908 was a good and valid” 
deed whereby the plaintiff for good ccon- 
sideration relinquished all claim and right 
to her father’s properties. 

With reference to this deed of release, the — 
learned Counsel for the plaintiff relied upon 
it as showing that there was only one Heba, 
that by such Heba all the property passed to 
the three sons, and consequently the defend- 
ant’s case as to the first Heba sould not be 
sustained. With this I have already dealt in 
the course of my judgment: and I` only refer 
to it again to point out that even if this 
contention be accepted in its entirety, there 
still remains the second Heba in the plaint- 
iff’s way, and I am satisfied onthe evidence 
that, whether by reason of thetwo Hebas 
or, (if, contrary to the view expressed by 
the learned Judge, the first was merely a. 
benami transaction) then by reason of the 
second Heba, Kader Bux intended todispose - 
and did dispose of all his properties to hig- 
three sons to the exclusion of the other 
members of the family, and whatever the 
rights of the sons might be “intar se,” this 
would dispose of the plaintiff's claim, for 
as far as she is concerned it would be 
immaterial whether the property passed by 
one or both of the Hebas. 


Speaking generally of this caso, the leara | 
ed Judge tried the case at great lengt4 
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and examined the evidence with much oare. 
I do not find any errors of apprehension 
such as could justify this Court in revers- 
ing his decision, nor do I find any mis- 
conception -of law. 
pointed out by their Lordships in a recent 
ease inthe Privy Counsil, Rivers Steam Navi- 
gation Oo. v. Hathor Steamship Oo. (8), it 
would be wrong for this Court to interfere 
with the Judge’s decision, For the above 
reasons, in my judgment, this appeal should 
be dismissed with costs. 

Wooprorre, J.—The plaintif is the 
daughter of Haji Kader Bux deceased and she 
claims according to the Muhammadan Law 
7/88th part of his estate. 
be, it is not disputed, entitled if the defence is 
not made ont. That defence is- three-fold: 
(1) that the parties belong to a community 
called Hrakis whose custom as to inheritance 
excludes the plaintiff, (2) tbat if this be 
not so, at any rate there was nothing for 
the plaintiff to inherit as her father -had 
daring his lifetime made over all bis estate 
by two Hebas to hig sons, (3) lastly, that 
if there-was no custom and no gift, the 
plaintiff for a sum of Rs. 4,5C0 surrender- 
ed all and any rights she might have possessed 
in her father’s estate. 

I will deal with these defenses in this 
order. A large body of evidence was ad- 
duced upon the question of custom and’ I 
was first somewhat impressed by it, sup- 
ported in part as it is by the Government 
publication on the. Castes and Tribes of 


the North-Western Provinces and Oudh, but ` 


a oloser analysis of the evidence and the 
pleadings and the fact elicited by my brother 
Mookerjee that the bulk of the evidence 
on custom was given with reference to the 
custom set up in the pleadings and not 
that in the issue, and that the defendant 
Ibrahim even now takes his stand on the 
pleadings, have satisfied me that the custom 
has not been made out in such a way as 
-to justify a reversal of Mr. Justice Greaves’ 
judgment that it has not been proved. I 
think there is no doubt that there ts a 
community galled Eraki, and I should say 
that it is possible on the evidence that they 
were Hindus converted to Mahomedanism. 
The point, however, is not of importance 
and I do not decide it, but I decide that 
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To this she would. 
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if this community has a custom which s 
in derogation of Muhammadan Law, this has 
not been made ont. It is very important 
in this connection to see what the 
pleadings say. The written statement was as 
follows:—. . 

“That this defendant denies the allega- 
tions contained in paragraph 38 of the 
plaint and states thateven if thesaid Haji 
Kader Bux had left an estate which he 
did not, the plaintiff being a daughter 
would not have been entitled to 7/¢8th or 
any share in the said estate, inasmuch as 
the community, which is known as the 
Eraki community and to which the plaint- 
iff and the defendants belong,. though 
governed in all other respects by the Sunni 
sshool of Muhammadan Law, is lite the 
Kbojas and Memons governed in matters 
of succession and iuherilance by the Hindu 
Law, and the plaintiff is not entitled by 
the law and custom governing the parties ` 
to any share in the estate, if any, of the said 
Haji Kader Bux.” 

The learned Judge was quite right in 
deciding that the evidence does not establish 
the custom pleaded, that is to say, that 
the community is governed in matters of 
succession by Hindu Law, for the evidence 
rather seeks to establish that in no circum. 
stances do females take by inheritance in 
this community, No doubt the issue as 
framed was “Is there a custom among the 
Eraki community excluding females from 
inheritance’, but the evidence on commission 
was taken .upon the case as stated in the 
pleadings and before the framing of this 
issue and even atthe trial Mahomed Ibra- 
him adhered to the case as set out in bis 
written statement. Without looking at the 
matter technically, if must be admitted 
that the ferm in which the written state- 
ment puts the case goes against the exist- 
ence of- the custom. For if females are 
excluded under all circumstances, how came 
it that the written statement alleged that 
the succession was governed by Hindu Law 
according to which females do in some 
circumstances succeed P Mahomed Ibrahim 
qualifies this in his evidence by saying that 
be is not fally aware of the provisions of 
Hinde Law, but if in certain cirsumstansces 
females inherif under that form of law, 


(8) 85 Ind. Cas. 198; 20 O. W. N. 1022; (1916) 1 M. -thon the same thing applies to us under cer- 


W, N. 446; 31 M. L, J, 169; 4 L. W. 176 (P. C.).$ 


tain circumstances as well,” This is contrary 
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to other evidence given on his behalf. This 
evidence in itself is not altogether the same 
in the mouths of the various witnesses. 
The Government publication edited by Mr. 
Crookes, to which I think we may refer, 
whilst it supports the exclusion of daughters, 
unless provision be made daring their 
father’s lifetime, shows that there are 
oases in which women do succeed, thus 
contradisting those witnesses who allege 
that the custom excludes females altogether. 
It is admitted that the alleged custom 
has not been recognised by any Court and 
the documents before us. go against it. 
For the judgments fo which the learned 
Judge refers show at least this, whenlread with 
the evidence,that the parties to these litigations 
were Hrakis, and yet though the custom 
might have been pleaded in defense, it was 
not. This is not necessarily conclusive, 
but it is some evidence against the exist- 
ence of the’ custom. I think also the 
pleadings in pending suits excluded by the 
learned Judge were also evidence on the 
same ground. Thus Mahomed Amin, though 
alleging that Mahcmed Jan and Mahomed 
Husain knew of the alleged sustom, yet 
says they must have forgotten to plead it 
in the written statement in their suit. 
It is also to be remembered that most of 
the witnesses who speak to the alleged 
custom were personally interested to establish 
it. Nor must we overlook the alleged fast. 
of the Hebas and the release. As regards the 
first alleged Heba, if it was, as the plaintiff 
alleges, benamt, there would be some reason for 
its execution at the date alleged, whatever 
might be the custom. Next, if the Heba 
wasa real transaction, ibis possible, though 
I think on the fasts not made out, that 
Kader Bux wished to immediately advance 
his eldest son to property which, under 
the alleged custom, he could only inherit 
at his father’s death. But as regards the 
second Heba, no such explanation is possible, 
This was, ib is said, executed only a month 
before his death. The reason assigned for 
it by Mahomed Ibrahim, namély, that his 
father intended to go on pilgrimage, is 
not supported by the other evidence, and 
I doubt its truth. IE further he was ill, 
the possibility of his death may have baen 
. present to his mind. But why should the 
Heba be executed in favour of sons who 
agcording to the alleged custom inherited 
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the property covered thereby a month or 
so later? Donbtless a person may make 
a disposition in conformity with the laws 
of inheritance, but the fact that it is alleged 
that a Heba was executed, has some hearing 
on the question of the existence of a 
sustom which rendered any Heba unneces- 
sary. It is not irrelevant also to consider 
that if was further thought necessary to 
get a release from the plaintiff acknowledg- 
ing a castom which, according to the 
evidence, is well known to every one. I 
sonclude, therefore, that the alleged custom 
has not been proved. 


I pass then to the question of 
the Hebas. The first is dated the 22nd 
April 1897 and is said to have been in 


favour of Kader Bux’s eldest son Mahomed 
Ibrahim. The property said to have been 
covered by it is the Calontta business. 
The plaintiff alleges that if there was any 
such transaction, it was benamt and not 
real, Thera is no document. The alleged 
Heba was oral. Its existence depends on 
two bases: (1) some oral evidenca of which 
two witnesses were slone heard by the 


learned Judge, and the rest on sommis- 
sion and <2) some entries in the books 
made at the time. Some exception has 


been taken to the mention of benamz, and 
it has been said that the matter was not 
argued before the learned Judge or meu- 
tioned in the evidence. This is not so, for 
the learned Judge mentions the matter 
of banami, and it was put specifically in 
gross examinaticn during the commission to 
Abdus Sattar. The plaintiff says that there 
were no Hebas in fact or law and that 
if there was a transaction in 1897 it was 
benamt and not real and that there was 
in fast no Heba. It is true it is argued 
that the evidence is that some entries were 
made at the time but if so, these were a 
mere paper affair, not affecting the real 
ownership or possession. 

Now it is to be observed that at the 
time of the first Heba Mahomed Ibrahim 
was then a minor of 15,16 or 17 years of 
age. The father was then in good health 
and no reason is assigned why the father 
ten years before his death should assign 
to his son what was perhaps his chief 
proparty and business, even if there were 
any other properties at the time, whichis 
not clear, The eyidense is that the value 
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of the property of the alleged second gift 
iin 1907 was of somewhat equal value. 
There is nothing however whioh clearly 
shows what, if any thing, was left to 
Kader Bux after the alleged gift. Moreover 
the son was aminor. There was no stated 
urgency for making a minor son a partzer. 
The only reason assigned for the alleged 
gift is that given by Mahatabo Bibee, who 
says that she enquired of her husband why 
he made that Heba—she said “I enquired 
from him why did he make that Heba and 
he replied that Ibrahim was his son and 
I made him owner just like wyself and 
made him seated on my gaddi (Juisa ham 
waisa wok)? This is no explanation at all. 
Others can give no explanation, If Kader 
Bux wanted him to take up his place in 
the business, there was no need to retire. 
He conld have kept him with him. 
The defendant is so anxious to dis- 
associate Kader Bux from the business 
after the date} of the Heba, that if is 
denied that he was ever afterwards even 
consulted on any ooaasion: a manifestly 
improbable statement. There was no 
apparent reason for his retiring from this 
business and making it over to a minor. 
Why, if is asked, was there any anxiety 
to put him in his place and at: dny rate 
“a boy of 16 years old or less. Further 
such a gift would exclude any possible 
issue, and it is noteworthy that the second 
son was born on the 80th December 
1897 and was, at the time of the alleged 
Heba, en ventre sa mere. This was said 
to be the less necessary that according 
to the alleged custom the sons would have 
taken without any Heba. 

Ascording to Mahomed Amin the defend- 
ant Ibrahim was a partner in the firm 
before the date of thefirst Heba, This 
contradicts other evidence that he was not 
a partner, but employed in the firm. At 
this time there were, it is said, three 
sets of accounts, account, No. 1 which 
was the partnership account in the name 
of Kader Bux Mahomed Ibrahim, account 
No, 2 in the name of the first in whish 
personal drawings are said to be debited, 
account No. 3 in the name of the latter, 
being, it is said, deposits made by 
Ibrahim of money given him by his father. 
It is suggested that the acconnt that 


stood in the name of Ibrahim before the ' 


* 


INDIAN OASES, 587 


alleged first Heba was’really the account 
of the father, These sums are supposed 
to represent gifts of large amounts extend- 
ing from Rs. 2,C00 to 5,090 by the 
father to the son. We find from Exhibit 
öd that the account standing to the credit 
of this young boy in 1897 was Rs. 14,386-1.0, 
This to me is a very improbable story, 
What is more likely is that the father 
opened an interest account of monies of 
his own in the son’s name. The source 
of the money being the father, the 
presumption is that the account was his, 
This so-called private account of Ibrahim 
is said to have been started when he 
was 14-or 15. I do not believe that 
the father gave this young boy these 
large sums amounting to Re. 2,000 at 
n time. It will be observed’ that 
Mahomed Ibrahim’s name was used before 
he was a partner. After the 22nd April 
1897 it is said that the first account 
was changed into the name of Mahomed 
[brahim alone and the other accounts 
continued “as before. — But Ibrahim says 
that the name of the second account 
indicated nothing for that though the 
account stood in the name of Kader Bux, 
he, Ibrahim, was the malzk of that account. 
So that according to the defendant's case 
both before avd after the Heba names 
were used in the accounts which did not 
inditeats ownership, 

That there was some change in the 
account in the year 1897 there is, I think, 
no donbt. The defendant’s evidence ‘is on 
this point supported by a document on 
which the plaintiff relies (Exhibit H, the 
Heba of Hazir Bux the brother of Kader 
Bux), in which it is stated that credit 


“and debit entries in respect of capital, 


profit and loss were made in the name 
of Mahomed Ibrahim. It may be admitted 
that this change of entry was done with some 
purpose. But whether that purpose was a 
benamt or a real gift, cannot be inferred 
from the transfer entries alone. For it js 
admitted that whether the transaction - was 
of the one nature or the other, there 
wonld have been the change in the entries 
which were made. That a transfer might 
take place in the name of Ibrahim when 
there was admittedly no gift is shown by 
the Motihari account, where the whole 
amount is transferred to the name of 
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Mahomed Ibrahim. though there had been 
no gift of the Motihari business, That 
there was a gift really depends on the 


“ * - oredit given to the oral evidence, for there 


4 


== giye 


bad 


is not, in my opinion, any document 
tendered by the defendant which is inson- 
sistent with the Genamz. I am not unmindful 
of Exhibit 3, which is a deed of dissolu- 
tion of partnership dated 7th February 
1907 between Abdul Gunny and others and 


Mahomed Siddik. This document was 
tendered by the defendants but was 
excluded by the learned Judge. It is, in 


my opinion, evidence and that document 
states that the share of Mahomed [brahim 
was seven annas and three pies and the 
name of Kader Bux does not oscur, This, 
however, is no& tusonsistent with the case 
that there was no real Heba: for, of sourse, 
whenever a benam? transaction 
everything is done which is necessary to 
it the appearance of reality. If 
Mahomed Ibrahim’s name stood for his 
father in 1897, it would stand for him 
in the deed of dissolution in 1907. There 
is no document, in my opinion, which 
supports the defendant’s case. It is 
admitted thaf so far as the public were 
concerned, the old name of the firm was 
retained notwithstanding the change of 
name in the books. No notice was given 
to the public that Kader Bux—had ceased 
to be æ partner, though little stress can 
be laid on this circumstance in the case 
of a firm of this kind. The gift is said 
to be oral. There is no mention in the 
transfer entry of the transfer being made 
on account of a gift. There is no gon- 
temporary document whieh supports the 
defendent’s case. Ib does not appear that 
there were any drawings on the partnership 
‘account, but as this ocsnrred also as 
regards Hazir Bur’s account all that can 
be said is that as this account was not 
drawn on, it does not help the defendant, 
No reason is assigned why the Heba was not 
made in writing, as for instance the Heba of 
Hazir Bux was. According, however, to Ibrahim 
his father Kader Bux was anxious about the 
matter before his death and wished to state in 
writing that this and the other Heba had 
been- made. He ia unable to explain if 
everything was in order why his father 
should wish todo this. There are, however, 
three documents besides the alleged release 
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which direatly put in doubt both this and 
the second Heba. On the I3th October 
1904, two persons named Abdul Bari and 
Abdul Majid made a conveyance of the 
premises No. 47, Taltolla Lane (Exhibit D). 
This doaanient purports to be “between 
these persons of the first part and Hazir Bux, 
and Kader Bax ‘the purchasers ofthe other 
part. It recites that the vendors were indebted 
to the purchasers in respect of Rs. 7,000 and 
by this conveyance conveyed the property 
to them for that sum, It is quite clear 
that the conveyance is to the two individual 
persons named and not to the firm as alleged 
by the defendant. The suggastion is that 
the name of the firm was inserted by mise 
take. This was after the date of the 
alleged Heba. Now the defendant’s case is 
that this purchase was made with moneys 
of the firm of which Ibrahim was, and 
Kader Bux was not, a partner. Whether 
the debt was to the whole firm or to the 
two partners mentioned in tha conveyance 
is disputed. If the money was that of the 
firm, then ,the conveyance would not have 
been to Kader Bux who, according to tha 
defendant’s case, had long ceased to ba a 
membar of the firm. I do not agrea with 
the learned Judge that the conveyance was 
to the firm and the alternative suggestion 
that if ib was in fact conveyed to these two 
individuals they. held is in trust for the 
partnership, is not founded on the evidence 
which suggasts that the conveyance, not. 
withstanding its terms was to the firm. 
Further the Heba (Exhibit H) made by 
Hazir Bux in Novembar 1907 refers to tha 
house in 47, Taltolla Lana, as belonging to 
him and his.deseased brother Kader Bux, 
a statement which the former’s son, a 
supporter of Ibrahim, attributes also to 
mistake, 

Farther in the schedule `of the alleged 
release dated 9th January 1908, a dosumont . 
drawn up in consultation with several Plea- 
ders on behalf- of the defendant [brahim 
and on which he relies to defeat the plaint- 
iff’s claim, it is re-affirmed that the house 
at 47, Taltolla Lane, belonged as to -half 
(not to the firm) but to Haji’ Kader Bus, 
the ancestor deceased. Itfurther sontains 
the statement that this property is “held 
and possessed as proprietors by Mabomed 
Ibrahim, Mahomed Sulaiman and Abdus 
Samad, sons of the Haji Saheb aforesaid,” 
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But how is this in the defendant’s case? 
If it was bought with the money of a 
firm of which Kader Bux had ceased to be 
a partner, the latter could not have a half 
or other share init. Nextly if the property 
as alleged belonged to the firm and 
’ Muhammad Ibrahim had alone a share therein 
to the exclusion of his brothers, how is it 
that in the schedule [brahim’s sharers are 
declared to he co-sharers in it? I am not 
overlooking the fact that the release itself 
speaks of Ibrahim having been made pro- 
prietor of the Oalcutta shop. 

Nextly, there is the Hebanama’ (Exhibit 
H) a registered document by Kader Bux’s 
brother Hazir Bux in favour of his sons, 
dated in November 1507, after the death of 
Kader Bux—as regards this document as 
well as Exhibit 3, the learned Judge in his 
judgment says they are not evidence though 
they were admitted and marked as exhibits. 
1 have already expressed my opinion that 
the defendant’s evidense (Exhibit 3) is 
evidence, and in my opinion the plaintiff’s 
document (Exhibit H) is so.. It was asserted 
in the evidence that -Hazir Bux as partner 
was aware of and had assented to the 
alleged Heba, an allegation this document 
refutes. Now this 
recital of great importance in this oase, 
This document runs as follows :— I am 
Sheikh Hazir Bux son of Sheikh Rahat Ali 
deceased, sect Shaikh, occupation Zemindari, 
money-lending 4nd trade, inhabitant of 
Mouza Kotwari, Parganah Lakhneswar, Dis- 
trict Balia. 

“Whereas I and Haji Kader Bux, de- 
ceased, were full brothers, I and the said 
deceased -brother jointly started hide and 
money-lending business at different places 
wherein our shares were halfe and half, 
which are by the grase of God going on 
up to thistime. So that (we) established 
a firm for Hide Commission Agency busi- 
ness in the town of Calcutta, wherein the 
business of Hide Commission Agency is 
carried on and which is at present situate 
at No. 3, Damzen’s Lane, Chinapara, in the 
town cf Caloutta, and the name of the firm 
is Haji Kader Bux Hazir Bux. In the 
capital thereof, out of the sixteen annas 
of the whole capital a share of seven and- 
a-half annas belongs to me and a share 
of seven and-a-half annas to Haji Kader 
Bux (my) deceased brother aforesaid, and a 
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share of half an anna to Shaikh Muham. 
mad Amin of Kotwari and a share of half 
an anna to Shaikh Abdul Latif of Kotwari., 
It isa period of about ten or twelve years 
since my deceased brother Shaikh Kader 
Bux owing to its being considered advisable 
(literally by reason of some advisability) 
sabstituted the name of his gon Shaikh 
Muhammad Ibrahim in the place of his 
own name in the papers of the said shop, 
such as books, accounts, eto., and having 
also declared his son Shaikh Muhammad 
Ibrahim to be the owner of his share of 
capital, got the credit and debit entries in 
respect of capital, profit, loss, eto., made in 
the name of Shaikh Muhammad Ibrahim 
aforesaid in the papers of the shop, so that 
the credit and debit entries in . respect of 
capital and profit, loss, eto., of the Com. 
mission Agency firm in Calcutta are up 
to this time madein the name of Shaikh 
Muhammad Ibrahim aforesaid in the papers 
cf the shop but the name of the firm continues 
to be Haji Kader Bux Hazir Bux as before,” 
After some further matter not relevant, it 
ti < » 
says: There is also a house in Oalontta pur- 
chased by a bill of sale which belongs to 
me and my deceased brother Haji Kader 
Bux and is, situate at No. 47, Taltolla Lane, 
in the town of Calentta. I and-my deseased 
brother Haji Kader .Bux are half and 
half owners and co-sharers thereof, The 
partners of the Calcutta firm have no con- 
nection with the said house.”—The words 
‘by reason of some fadvisability” have been 
at the request of the parties translated by 
Mr. Justice Imam as “for some politic 
reasons,” To my mind the first passage very 
clearly indicates that there was no real Heba., 
Tt states that he was a gsharer with his 
brother “up to this time,” which meana all 
along, e, with Kader Bux and his re- 
presentatives, for Kader Bux was then dead. 
This sould not be so, if there was the first 
Heba, for he would have shared with Ibrahim, 
not with Kader Bux, in that case. It very 
carefully avoids all mention of a Heba and 
siates the fact that “for some politic 
reasons” he (Kader) substituted the name of 
his son in the books of the firm which appears 
to be a fast, and declared his son to be. 
owner and that the entries are in the name 
of Ibrahim, though the name of the firm 
was the same as before. If there was a 
gift, why not mention it? - What is men. 
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tioned is a declaration for “some politic 
reasons” and transfer entries; and the share 
of Kader Bux, who is supposed to have 
transferred it to his son, is stated “to be 
going on up to this time,” This evidence 
very clearly in my opinion negatives the 
Heba. It is unexplained how a person like 
Hazir Bux, who was in a position to 
know the real facts and, so far as it 
appears, had no interest to misrepresent 
them, should thus either impugn or ignore 
the first Hoba. _the explanation that all 
these statements were due to his illness 
seems to be absurd. The statement is ob- 
viously a carefully considered one. 1 have 
already referred to the statement in this_ 
documentiregarding the Taltolla house, which 

also negatives-the Heba. 

Then we find that an application was 
made on 9th June 1903 by Muhammad 
Ibrahim for a certificate of guardianship 
of the person and property of his minor 
brothers, and in this document no mention 
is made of either of the first or second 
Heba and in the schedule of properties, §rd 
of which is declared to belong to the 
minors, is included, both the house No. 47, 
- Taltolla Lane, and thé ontstandings of the 
Caloutta business in which, if the first Heba 
- were a reality, the minors had no interest 
whatever. The explanation given as regards 
this is that his servant Budhraj wrote say- 
ing that the business was suffering for 
want of a sertificate. An application was 
sent to Ibrahim and he says he signed it 
without looking at it—thinking it was the 
usual thing. Now so far as regards an 
absence of mention of the second Heba, it 
does seem unlikely that Ibrahim would 
knowingly have done anything which would 
negative a Heba, which had already been 
set upin the alleged release by the daughter 
of the deceased in the January previous, 
This, however, only applies to the absence 
of mention of the second Heba for the in- 
terest of the brothers is admitted in the 
release as in the application for certificate. 
It is quite possible that Ibrahim might 
have been satisfied with the document as 
substantially affirming the rights of the 
. parties as set out in the release without 
reference to the title by which they were 
acquired. But assuming that he did not 
know at all what was in the document, 
how is it that this document is in the form 
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which it is, seeing that it was drawn up 
by Budhraj who had been two years in 
service and is admitted to have been aware 
of both the Hebas? Assuming again that 
Ibrahim was not aware of what was in 
the document, bow did it some to be drawn 
up in the way in which it is drawn up, 
which, whilst being in conformity with the 
release, is to that extent, as explained later, 
not in conformity with the case set up as 
regards the frst Heba? l 

I now, therefore, pass to the alleged re- 
leasa which was drawn up by Pleaders 
under the instructions of the defendant 
Ibrahim. In that dosument the widows and 
daughters of the deceased are alleged to 
have said as follows :— 

“We declare that the ‘late Haji Kader 
Bux, the predecessor of the declarants,-was 
the proprietor of the moveable and im- - 
moveable properties detailed below and his 
intention was to give away the whole of 
his properties to his three sons, Muhammad 
Ibrahim, Muhammad Solaiman and Abdus 
Samad, and with this object he made -his 
eldest son Muhammad Ibrahim the pro- 
prietor of the shop in Calcutta, and prior 
to his demise, the late Haji Saheb, in the 
presence of us the declarants and of Muham- 
mad lbrahim, Muhammad Solaiman and 
Abdus Samad and other relatives and 
kinsmen gf his, made a gift of and gave 
away all his moveable and immoveable 
properties situate in District Balia, Caloutta 
and Muzaffarpore to hissons aforesaid, made 
(them) proprietors and put (them) in posses- 
sion of the same and in accordance with the 
oral gift and grant aforesaid all the three sons 
of the Haji Saheb aforesaid are holding 
and possessing all the properties as pro- 
prietors and it is their names which have 
been registered in the Sarkari papers* * * 
our brothers aforesaid are in every way pro- 
prietors of all the same. 

“Clause the third:—We the declarants 
do in every way confirm and admit the 
oral gift and grant which has been made by 
our husband and (our) father in favour of our 
brothers, and (our), sons Mahomed Ibrahim, 
Mehomed Solaiman and Abdus Samad, and 
Mahomed Solaiman, Mahomed Ibrahim and 
Abdus Samad have in every manner besome 
proprietors (in place of) Haji Kader Bux 
deceased. Therefore, we do execute this 
declaration of relinquishment so that it may 
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in time and _ remain as a 


some to use 
document.” 

After giving the names of the declarants 
and fhe amount of consideration money, it sets 
out the schedule as follows:— 

“Schedule of the estate and property of 
Haji Kader Bux, the ancestor deacased; 
which in accordance with the oral gift and 
grant -aforesaid are held ‘and possessed as 
proprietors by Mahomed (brahim, Mahomed 
Solaiman and Abdus Samad, sons of the Haji 
Saheb aforesaid. 

“Schedule of Trading and Banking Genie 
(1) A firm of Arath (Commission Agency) 
for hide, the name of which firm is Haji Kader 
Bux Hazir Bux situate in the town of Calcutta, 
Chinapara, Damzens Lane, No. 3, together 
with the funds and capital, the trading 
and Arath business and articles of mer- 
chandise and household furniture, eto., lying 
in the firm together with all the things 
and rights, ete., appertaining thereto, wherein 
out of the sixteen annas, the right and 
share to the extent of seven annas and half 
belonged to Haji Kader Bux the ancestor 
deceased and which are held and possessed 
by Mahomed Ibrahim, Mahomed: Solaiman and 
Abdus Samad, sons of the Haji Saheb afore- 
said, as proprietors,” 

Then omitting some further partiaqulars 
we have: (1) A brick built house situate 
in the town of Caloutta, Taltolla Lane No, 
47, which is let out on hire, wherein right 
“and share to the extent of half belong to 
Haji Kader Bux, the ancestor deceased, 
and which. are held and possessed as 
proprietors by Mahomed [brahim, Mahomed 
Solaiman and Abdus Samad, sons of the Haji 
Saheb aforesaid.” 

This dosument is in my opinion very 
‘Strong evidence against the first Heba and 
as it is a -document prepared on behalf of 


the: defendant Ibrahim, itis of exceptional . 


importance. Before dealing with this doou- 
ment itis necessary to recall that the case 
of the latter now is that there was in 
1897 a valid Heba legally effective which 
transferred to him the Caleutta business, 
which from that date formed no part of 
the estate of the deceased. This document 
impugns each of these points. It was 
drawn up at the instance of Ibrahim in 
consultation with several lawyera who wera 
well aware what a Heba or gift is and 
its effect. Now it starts by saying that 
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Kader Bux made Mahomed Ibrahim “the 
proprietor” of the Caleutia shop just as 
the Heba of Hazir Bux says that Kader 
Bux for ‘ ‘some politis reasons” declared 
his son to be its owner.” Something may have 
taken place in 1897. But was the transas- 
tion meant to bə and was it in fact a 


-valid Heba? If it was, it is curious that 


the lawyers did not use the word gift or 
Heba, the more particularly that they do 
so immediately afterwards’ in conneation 
with the second Heba—why not say that 
Kader Bux gave his son the Calontta 
business, if such be the fact? If the matter 
rested there, this criticism might be said 
to be refining on words, It does not, hows 
ever, rest there, for we find fhroughont 
only one gift (not two) mentioned, under 
whioh all .Kader Bux’s properties (not ax- 
cluding the -Calcutta business) were given 
to the ihree sons (and not to Ibrahim alone), 
How could Kader Bux have given all his 
properties to his three sons if the most 
valuable property of all, the Caleutta busi- 
ness, had already been given to Mahomed 
Ibrahim? He could only do so if there 
were nolegal valid first Heba. It is possi- 
ble that there was no valid first Heba, 
but that for “some politic reasons” Ibrahim 
was declared proprietor or owner of the 
property now alleged to be covered by it 
and thatthe release refers to this fact: 
but that it was not a valid gift and that, 
therefore, objection was taken on behalf of 
the minars to its being so described in 
the release or given effest to as such. This 
is, it is true, only a matter of speculation 
put forward as a possible explanation of 


„how in this document two transactions are 


referred to, only one of which is called a 
gift. But the document itself and its 


_schedule leaves me in no: doubt as to jts 


meaning. For after the body of the dosu- 
ment had stated that all the properties 
had been given to the three sons, the 
schedule clinches the matter by showing 
what those properties were. It in the 
most express terms affirms that half of 
the Calentta business belonged to Kader 
Bux (not to Ibrahim as now alleged), 
though according to ‘the present sase Ibrag- 
him had been bolding the property from 
ten years before this document and his 
father had nothing to do with it, it, secondly, 
affirms that this business was the property 


$ 
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of. the three sons, and thirdly, that it was 
their property by virtue of the oral gift, thatis, 
the one gift referred to in the body of the 
document under which all three sons took, 

lt further goes on to make a similar 
affirmation as regards the Taltolla house, half 
of which is said to have belonged to Kader 
Bux though this is now said not to be 
so ,and which, if. it were purchased 
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he records the observation that they appear- 
ed -to him to have been tutored. If they 
were tutored they must have been “tutored 
by or on behalf of Mahomed Ibrahim, for 
he is the person most interested and for 
whose advantage only it would be done. 
That he is not altogether sorupulous 
is shown by Exhibit F, in which he shows 
himself a party to bribery. - 


out of the monies of the Caleatta business p A suggestion was put forward that the 


as: alleged by the defendant Ibrahim, 
would in the event of these being a valid— 
first gift have belonged to him ‘alone. Mr. 
Jackson has not given sany explanation of 
this except that this only oconrs in the 
schedule, But this is no answer. The 
schedule merely affirms the body of the 
document for we must read the body 
and schedule consistently if we can; and 
moreover the schedule is no trifling thing 
and the whole document was drafted by 
instruction of Ibrahim. 
In my opinion this release disposes of the 
case as to the first Heba, It merely alleges 
that, as is possible, there was some transas- 
tion in 1897 which did not amount toa 


valid gift but that what was the subject 


of that transaction was subsequently trans- 
ferred with other properties to all the 
three sons. It seems to me impossible that | 


\this document could have been framed as 


it is, had there been a valid Heba in 1897. 
In that case, all that if was necessary to 
say .was that the Caleatta business had 
been given to Mahomed Ibrahim and the 
rest of the properties to him and his 
brothers. As the matter stands if the second 
Heba isan effective document, then all the 
sons: of Kader Bux arə interested in the 
Calcutta business. 

I have no doubt that there was no valid 
first Heba in 1897. I may here point out 


“that of the evidence by which the two 


Hebas are sought to be supported all except 
two witnesses gave their evidence on com- 
mission, and we are, therefore,in no worse 
position than the learned Judge who heard 
the. trial. Of these witnesses the Com- 
missioner, who was entitled by law to do 
so, noted his observations as to the demean- 
our of some of the witnesses, Of Abdus 
Sattar, on whom great reliance is placed 
and whose evidence I distrust—the Com- 
missioner saya he was evasive. Of Maha- 
tabo Bibi, Hakima Bibi, and Hadi Hasan 


Pa 


Commissioner had dishonestly made these 
adverse comments because of a dispute as 
to his fee. This charge against the Com- 
missioner who is a Munsif is based on 
the fact that the observation on the demean- 
our of one witness was made sometime 
after he had given his evidence and after 
the date on which the dispute is supposed 
to have arisen. But the other observations 
were made before that date. The allega- 
tion is without substance and evidence 
only of the length to which the defence 
is prepared to go in support of the case 
which if sets up. It is then said that the 
Commissioner was not in a position to 
observe the witnesses because they were 
Pardanashin. The observation cannot apply 
to the two men witnesses and itis feasible, 
as I have often done, to judge of the 
character of a witness’s testimony without 
seeing her fase by the manner of and 
delay and so forth in answering questions, 
the character of the answers and so 
forth. l 

| The ‘learned Judge says that Ibrahim 
and Siddik appeared to him to be trath- 
ful and reliable witnesses and that he 
preferred them to the evidence of Abdul 
Hamid, the plaintiff's husband. That may 
well be so for the latter, in my opinion, 
is an unreliable and unserupulous person 
and the last to have represented his wife’s . 
interests in the matter of the release, I 
am not prepared myself to place such 
trusé on these two witnesses or to put 
aside all the probabilities and inferences 
arising from the documentary evidence 
becaase they do not ft in with Mabomed 
Ibrahim’s story. That story must, in my 
opinion, fit in with them or ib is not 
entitled to acceptance. The learned Judge 
does not in his judgment deal with a large 
number of the considerations which were dealt . 
with and had they been present to his mind, he 
might not improbably have taken a different 
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view of the value of Ibrahim’s evidence which 
is directly contradicted by the documents. 
it is farther to be remembered that he 19 
4 very interested party who is claiming 
the bulk of the property for himself, for 
the ‘value of the Calontta business is said by 
him to be about 3 lakhs. “+3 

A question was argued as to whether 
if the Heba was‘ made, legal effect was 
given to if by transfer of possession. If 
the evidence is accepted and it is held 
that there was a real Heba, then that same 
evidence -would Seem to establish that pos- 
Session was given. But as I am not 
satisfied that there was a Heba of 1897, I 
need not further discuss this matter. I 
will only add that the contention ‘that 
if there was any transaction in 1897, it 
was a benamt and not a Heba, was raised 
in the lower Court as appears both from 
the judgment and evidence. The submis. 
sion that this is not so is without found- 
ation, 

The question of the second Heba 
is one of greater difficulty. For there 
are not against it the same impro- 
babilities. It is said to have been made 
shortly before Kader Bux’s death in favour 
of all his three sons, and if there wera 
ground for impugning the alleged first, Heba 
that might in itself be a reason for exe- 
cutug a second. There is, howsver, uo 
mention of the seéond’ Heba in the Heba, 
of Hazir Bux, who, as having an interest in 
the other properties, might reasonably have 
been expested to refer to it; as he did 
to the transfer of. entries made at the date 
of the alleged first Heba. It ig not men. 
tioned in the application for a certificate 
of guardianship. Though there were Zəmin- 
daries, no evidence is adduced to show 


“by ‘revenue resords that there was such a. 


transfer, and the effect givanto ik. Tt ig 
true that there is araference to registra- 
tion in the Sarkari papers in the release, 


and in so far as this release is brought. 


home to the plaintiff this is some evidenso. 
Bat we have not these papers and do not 
know their contents, Thera are different 
provisions for transfers inter vivos, and by 
‘-Inheritance. If these papars do not: show 
a transfer inter vivos, they would ba eyi- 
dense against the existence of the second 
Heba. The presamption on this point is 
against the défendant Ibrahim who has 
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not produced these papers. For all that 
we know they may show a mutation effect- 
ed in ac@ordanse with inheritance and the 
alleged oustom excluding females. Then 
as I have above pointed ont, the release 
does refer to the second Heba but speaks 
only of one gift, and if the facts are correctly 
recorded there, the second- gift operated over 
property other than that which is ‘said to 
be itssubjest in the evidence. For if the 
first Heba be not established, the defendants 
could not claim as against the plaintiff in this 
for that would 
be to give them relief upon a new case. 
The present oase made on the evi- 
dence is that the Calcutta business is not 
covered by the second Heba. The sevis 
dence and the release have suggested the 
argument which is not without foundation 
that Mahomed Ibrahim, who admitted the 
title of his brothers to the Caloutta business 
in 1905, is now trying to take it from 
them. There is also to be considered the 
fast that by this Heba, which would seem to be 
unnecessary if there was the custom alleged 
(for the story of Kader going on pilgrimage 
is spoken to by Ibrahim alone, who at first 
said there was no necessity for it) Kader 
Bux is said to have made over his pro- 
perty to his sons withont making any 
provision whatever for the female members 
of the family. 

This Heba again is unsupported by any 
document and has the application for 
guardianship against it, for whatever that 
circumstance may be worth. It might have 
been supported by revenue papers showing 
that the properties were claimed by transfer, 
but such are not produced. There is nothing 
but the word of some of the witnesses to it, 
some of whom the Commissioner thought 
gave their evidenss in tutored fashion. 
Morebdver in the absence of sorroborative 
evidence, the view one takes as to the oral 
evidense given in sapport of the first Heba 
must necessarily re-act upon the evidence of 
the witnesses to the second Heba where these. 
are the same. I hold, therefore, that the 
existence of the second Heba hag not been 
established. [I need not then go into the 
question whether if it took plase in fast, 
it was valid, in law, at any great length, | 
It has been said to ba based on the 
dostrine of muska, Amongst other authorities 
a passage is cited from Fatawa Alamgiri, 
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Vol. 1V, p. 549, Ed. Cal, in which 
Al Hakim states: “A man makes a gift of 
a house to two of his sons one of whom 
is adult, and the other isa minor and the 
adult son takes possession (of it). The gift 
is absolutely void and this is the correct 
view. For the gift in favour of the minor 
is complete at the very moment of the 
declaration of the gift because the seisin 
or possession ‘of the father. is equivalent 
to his (minor’s) seisin or possession (gabz): 
Whereas the gift in favour of the adult 
son stands in need of acceptance. Thus 
the gift in favour of the minor precedes 
{that in favour of the adult) and thus 
confusion (shuyn) is, occasioned, And the 
device is that he (father) should deliver 
possession of the house to the adult son and 
then makea gift of it to both of them. Thus 
it is laid down in the Wajiz of Al Kardari.” 

There is no evidence of such a devise 


being resorted to here and one may 
reasonably question ‘whether Kader Bux 
was aware of such technicalities, I am not 


prepared tosay that the fact, if it be a 
fact (which I cannot hold), that Kader, 
asked Ibrahim to accept the gift for him- 
‘self and his brothers, whilst it would in- 
.terpose some one who does not appear to 
be the legal guardian between the alleged 
donor and the infant donees, whose share 
is not expressly stated, bronght the case 
strictly within the device according’ to 
which Kader should first have transferred 
possession to Ibrahim and then made a 
joint gift to [brahim and his minor brothers. 
It is, however, unnecessary for me to give 
a formal decision on this point. I, should 
have been sorry to decide the oase upon 
so technical a ground and am relieved from 
doing so by my finding that the existence 
of the second Heba has not been made out. 

I now pass to the concluding point, the 
alleged release of her rights by the plaintiff, 

Abdul Latif, when asked what was the 
necessity for the execution of the deed of 
release by the ladies,-answered to confirm 
the two verbal Hebas by Kader Bux.” I have 
already pointed out that it was nota son- 
firmation of the alleged first Heba. 

If the Hebas were real, it is noteworthy 
that it was though{, necessary according to 
the evidence to mention and thus sonfirm. 
the first at the date of the sesond and 
to confirm the last by a release, the de. 
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osased Kader Bux having, it is said, mean: 
while expressed a wish to confirm them in 
writing, which was not done. ! Shortly after 
the death of Kader Bux. on 28th August 
1907 steps were taken to segure Ibrahim 
from any claim by the ladies and it was he 
who suggested that they should give hima 
release of their claims, if any. The idea 
of the release originated, he says, with him. 
These ladies are illiterate Pardanashin, who 
from the evidence I should say arg entirely 
in the hands of the male members of the 
family. Indeed as appears from the evidence 
as to tha alleged custom, women are not of 
much account in this community for fear, 
according to one of the witnesses, that they 


‘might be spoiled. Now it is not suggest- ` 
ed that the plaintiff had any direct know- 


ledge of the alleged . first Heba, at the time 
it was made. If she was told anything it 
does not seem that she was told that there 
was a Hebs in 1897 giving the Oalontta 
business solely to Ibrahim and that his 
brothers had no share in it, for we do not 
find any such statement in the dosument 
which she is said to have executed and 
which was drawn up by Ibrahim’s lawyers. 
Ibrahim gives some vague evidence to the 
effect that he told his mother “shat his 
father, wanted to execute a document like 
that” and he wanted a document in which 
his father’s intention should be stated and 
that’ if the ladies desired payment for’ this, 
he would do so. The second Heba is alleged 
to have been made in aloud voice in the 
presence of many persons inoluding the 
ladies. According to the evidence the second 


gift was of property other than that disposed 


of by the first, ẹ fact whioh is, as I have 
shown, contrary to what is stated in the 
release and its schedules. We must take 
it then either that the evidence is not 
true or that the document which the plaintiff 
is said to have signed is an incorrect state- 
ment ofthe facts. The release also states 
that under the alleged custom the females 
get nothing. This the plaintiff denies and 
it is a different custom from that pleaded 
We thus find, that this release affirms 
facts which I find on the evidense not 
proved, namely, the two Hebas and the 
custom and without doubt (even on the 
defendants’ own_sbowing) sontains state.’ 
menis not consistent with the evidence and 
case now made, 
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Ibrahim got this document prepared by his 
lawyers. Manulvi Abul Barkut, the defend- 
ant’s witness, says that thedraft was taken 
to him. by Haji Ahmed and Abdul Hamid 
who “were in a harry” and they were sent 
over toa Pleader. The document received 
a great deal of legalattention in the interest 
of Ibrahim, but it never occurred to him 
that the ladies might properly require legal 
aivice asto their rights. He cannot say 
whether they were aware of thein rights 
under the general Muhammadan Law, nor 
does it appear that they knew what the law 
requires in the case of custom in derogation 
of ‘the law and what is‘ necessary to the 
logal perfection of a Heba. Thera were 
matters as to which legal assistance was 
clearly necessary. The fasts again as re- 
_ gards “the alleged first Heba were not in 
their direst knowledge. Tha document is 
then said to have been explained no less 
than five times to the different ladies by 
Mahomed Amin, Hadi. Hossain and the 
Ragistrar and, it is said, executed for the 
plaintiff by her husband, who on his own 
evidenca was a person willing for a considera- 
tion to cheat her. This same person Hamid 
is also said to have had the handling of 
the money Ks.4,500, which is said to 
have gone into the bands of the plaintiff 
ag the consideration for the release. It 
ig admitted that the plaintiff had no legal 
advice though this is, in my opinion, a 
case where it was necessary that she should 
be rightly advised of her rights before signing 
them away. I am not satisfied that she 
had any . proper advice or protection. 
Certainly her husband was not the sort of 
person'from whom if might have been 
expected, and the other ladies of the ‘family 
were no better situated than herself, Loearn- 
ed Counsel admits that he cannot support 
altogether the case made by his clients 
that the release was never read to her 
or that it was represented to be a Muktear. 
namah. That particular case must be held 
to fail, How little is the value to be attach- 
ed to the so-called explanation of the 
document of release is shown by the fasts 
mentionei and in particular by the following. 
An argument as to its meaning, which it 
may be argued is capable of various possible 
interpretations, has occupied us for several 
days. I do not refer to -some alleged 
slips in translation which do not appear 
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to .me fo affect the cage, even if established. 
If the release was explained to the plaintiff 
as if it acknowledged two valid Hebas, was 
the alleged mistake in the schedule which 
i3 contrary to such asknowledgment brought 
to her notice? If the ralease was explained 
as a document which recited only one valid 
legal disposition of the proparty, which is 
the interpretation which makes the body 
of the document and its schedules consis- 


tent, then the document was explained 
in a sense contrary to that in which 
‘thea respondent has now used it. .The read 


ing of documents to illiterate Pardanashinga 
is sometimes a meaningless formality of 
whichithe present case isa conspicuous illustra» 
tion. Whatever be the deficiencies in the 
plaintiff's case on this point, it will, however, 
still remain on the defendant, who sets up 
the release, to show that itis an operative 
bar to the plaintiff getting that share of 
the inheritance to which she i3 entitled 
under Muhammadan Law. If she is entitled 
to shire in the Caleutta basiness, she has 
not had anything like her rights, even 
assuming she resatyed the whole or any 
portion of the Rs. 4,500, of which I have 
considerable doubt. It is to ba noted that 
it is not possible to trace the sum of 
Rs. 13,500, for it is said to have been paid 
in rupees. [t is usual to make payment 
of consideration in notes capable of identi- 
fication. It is said that rupses were given 
bacause tha ladies specially asked for it, 
Rs. 13,500 was brought, it is said, in 9 
bags and counted out and, according to one 
witness, all this hard coin was paid into 
the outstretched hands of the ladies behind 


‘the Pardah. The story has a physiognomy 


spmmon to this‘ class of cases, but is not 
on that account the more convineing. 
The Registrar’s note is evidence of payment, 
and it may be, and probably is the case, 


‘that money was produced and counted out in 


his presence, but whether it or the whole 
of if remained with the ladies, is another 
matter. It is significant in this connection 
to refer to the evidence of Hakima Bibee, who 
appears ‘to have had Rs. 1,200 or so only. She 
says “the sum of Rs. 2, 800 has been spent 
up in our hide business at home,” When 
this witness was asked whether her male 
relatives—who were supposed to have been 
giving her Rs. 4,500 —nevertheless locked to 
her for pacuniary assistance, she saya sha 
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was told to give them the money to be used 
for the business — so I gave.” I have no sou- 
fidence that Rs. 4,500 found its way into 
the hands of the plaintiff: even though it 
may have been produced before the Regis- 
trar. As, however, the onus on this point 
is on the.plaintiff and her Counsel did 
not press her statemert on this matter for 
our acceptance, E am obliged ta hold that 
she has not established that she did not 
receive the money. Her rights, however, 
are in excess of this, if there be no eustom 
against inheritance and if her father did 
not divest himself of everything he’ pos- 
sessed in favour of his sons and left his 
daughters and other female defendants with 
nothing. On my finding as to the alleged 
custom and the Hebas, the release was 
executed in misconception of the trne facts 
and of the plaintiff's rights and is in conse- 
quence not binding upon her. 

Qn these findings it is not necessary 
to enquire into the question of jurisdis- 
tion, but even if the ‘first Heba had been 
established, the Covrt would, in my opinion, 
have jurisdiction. The plaintiff’s cause of 
action is the release which purported to 
operate over property within and without 
Caleutta. The mere fact that the defend- 
ant might make a sase as regards the 
Calcutta properties would not deprive the 
Court of the right to deal with the rest 
of the properties coverad by the same 
document, The result, therefore, is that, 
in my opinion, the suit should, snbjest to the 
remarks about to be made, be decreed with 
costs in terms of the prayers of the plaint 
other than clanses (g) and (A). Any relief, the 
subject of these clauses, may, however, be 
made the subject of indepondent applica- 
tion. On the account the plaintiff will 
have to be debited with the eum of 
Rs, 4,502 which, I have found, she must on 
the evidence be taken to have already had. 
As J] have no doubt that the judgment 
is erroneous I would, therefore, reverse the 
‘decree under appeal and decree the suit and 


| , appeal with costs in both Courts, 


Mooxersds, J.—The litigation, which has 
culminated in this appeal, was cemmenced 
by the appellant cn the #:d January 1911, 
for declaration cf her title to a 7/88th share 
of the estate left by her father, Haji Kader 
Buksh, who died on the 28th August 1907 
and left two widows, three sons and fire 
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daughters. Kader Buksh bad a brother, 
Hazir Baksh, who died on the Oth’ 
November 1907 and left two sons, The 
relationship of the parties to this suit will 
be apparent from the annexed genealogical 
table. The case for the plaintiff is that 
her father left an estate of considerable 
value, which has been unlawfully seized 
by her brother [brahim, the first defend- 
ant. She further alleges that on the 9th 
January 1908 she was induced to- execute 
a registered instrament in Urdu language 
and character on the representation that 
it was a general power-of attorney, but 
which she has. subsequently ascertained 
was a release of her rights in the estate 
of her deceased father in favour of her 
three brothers. She consequently prays 
that the deed of release may be declared 
void and inoperative, that she may be 
held entitled to the share mentioned in 
the estate left by her father, and that she 
may be awarded possession upon partition 
as also incidental reliefs. The first defend- 
ant, who contested the claim of -the 
plaintiff, filed his written statement on 
the 14 June 1912, which disslosed a three- 
fold defence, namely, first, that the parties 
belonged toa community galled Hrakis, whish, 
though governed in all. other respects by 
the Sunni School of Muhammadan Law, is, 
like the _Khojas and Memons, governed 
in matters of succession and inheritance - 
by the Hindu Law, so that the plaintiff 
is not entitled by the onustom prevalent 
in the community to any share of the 
estate of Haji Kader Baksh; secondly, 
that Haji Kader Baksh did not, at the time 
of his death, leave any estate, as whatever 
properties he had were validly transferred ~ 
by him by way. of two gifts onthe 22nd 
April 1897 and 19th July 1907; and thirdly, 
that if the alleged custom and the gifts 
are not established, the plaintiff bas relin- 
quished her right in tha estate of her 
father for a consideration of Rs, 4,500 and . 
executed a release on the 9th January 1908. 
Mr, Justice Greaves found upon the first 
question against the defendant and upon 
the second and third questions against the 
plaintiff. In this view, he dismissed the suit 
with costs. On the present appeal, the three 
questions stated have been elaborately argued 
by Counsel on both sides, and [ shall 
examine them in the order I have mentioned. 
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As regards the question of custom, reliance 
has been placed by Counsel for the appellant 
upon a ‘statement in the work on Castes and 
Tribes of the North-Western Provinces and 
Ondh by Mr. Crookes, prepared at the in- 
stance and published by the authority of the 
Government of that Frovinsa, Reference, 
I think, may legitimately be made to tbe 
work of Mr. Crookes as -an authoritative 
statement of customs prevalent among the 
Kraki sest of Mahommedans, but itis of 
no real assistance to the . plaintiff, The 
issues were not framed till the Sth April 
1915, and the fifth issue was expressed in the 
following terms: , 

“Is thera a custom amongst the Eraki 
community, to which the parties to this suit 
belong, excluding females from inheritance.” 


It will ba observed that the issue framed ` 


is not in conformity ‘with the custom 
alleged in the third paragraph of the written 
statement; the custom set out thera was, not the 
absolute exclusion of females from inheritanga, 
buta limited exclusion as prevails amongst the 
Khojas and Memons. [ Khojas and Memons cass, 
Hirbae y. Sonabae and’ Rahimatbae v, Hadji 
Jussap (9)]. Before this issue was framed, 
however, a large number of witnesses had 
already been examined on commission on 
bahalf of the plaintiff from the 14th Septem- 
ber 1913 to the 6th November 1913. These 
witnesses, as may ba antisipated, ware examin- 
ed and cross-examined with reference to the 
custom pleaded in the written statement, 
and not with reference to the custom sub. 
sequently set up in the issua. The evidense 
taken in Court later on, it may ba generally 
stated, seeks to establish thatia no cireum- 
stances do females “take by inheritance 
in the Hraki community, while the evidence 
On commission seeks to support the case 
that females are excluded only to a limited 
extent as amongst the Kkojas and Memons. 
The evidence df Muhammad [brahim on this 
part of the oase is not consistent with 
the evidence of his witnesses, who, as I 
have already stated, are not agreed amongst 
themselves as to whether the exclusion 
is absolute or qualified. The statement in 
the work of Mr. Crookes tends to show 
that in certain contingencies, women do 
take by inheritance, and consequently dis- 
credits the witnesses who supporta cass 


- of somplete exelusion. The custom allegad 
Rey Perry’s Oriental Cases 110; 4 Ind. Dec. (a. s.) 
$ 
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has not met with acceptance in any Court 
of Justice, and such documents as we have 
do not support the defendant. It ig also 
plain that the custom dogs not possess two at 
least of the essential attributes for its validity, 
viz. uniformity and certainty : Hurpershad v. 
Shen Dyal (5), Rajah Vurmah Valia v. Ravi 
Vurmah Kunht Kutty (10) and Mahamaya Debi 
y. Haridas Haldar (11). The faot thatthe 
custom was not pleaded in litigations bet ween 
members of the community where it might 
have been pleaded, is, I think, also relevant 
evidence, and the question of its relevancy 
is not affected by the circumstance that 
some of these suits were still pending at 
the tima of the trial in the Court below. 
I do not think reliance can be implicitly 
plased upon the oral evidence adduced by_ 
Muhammad Ibrahim in; support of tha 
custom, because -most of the witnesses who 
came forward to testify to the custom 
had excloded their female relations and 
were deeply interested to establish that 
the exclusion was justifiable. Some weight 
must also be attached to the circumstance 
that Kader Baksh deemed it nscessary to 
make gifts in favour of his sons and that 
the first defendant thought it prudent 
to take a release from his sister; neither 
the gifts nor the release would have been 
necessary if the custom of exclusion of 
female heirs, either entiraly or to a limited 
extent, had been as well known to members 
of the community as we are now asked fo 
believe. [ feel no doubt, on the first 
question, that the first defendant has failed 
to establish the custom of exslusion of 
female heirs, whether we look to the quali- 
fied custom pleaded in the written state- 
meant or the mora comprehensive castom rais- 
ed in the issue. 4 < NY 
As regards the second qaastion, 16 is 
alleged by the first defendant that his father 
had divested himself of all that he possess- 
ed by means of two oral gifts, the first 
made in his favour on the 22nd April 
1897 in respect of what has baen describ- 
ed in this proceeding as the Caloutta 
Hide Business, and the second made in 
favour of himself and his two infant 
brothers on the 19th July 1907 in respect 
of all the other properties mentioned in 
i . 235; 1 Ind. Jur. 184; 3 Sar. P: 
o ar ae P. 6.5. 88% 1 Ind. Deo- (N; 8.) 156. 
(11) 27 Ind. Cas. 490; 42 C, 455 at p. 472; 20 O. Ly 
183; 19 O. W. N. 208. 
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the sohedule to the plaivt. It may be 
stated here parenthetically that one of these 
properties is a house in47, Taltcla Lane 
Calcutta, which, itis said, was acquired out 
of the funds of the Caleutta business and 
must consequently be regarded as the property 
of the owners of that business. We have 
thus to consider the factum and validity of 
the two gifts separately. 

- By the first gift, it is alleged that Kader 
‘Buksh gave away his share of the Calcutta 
husiness to Muhammad Ibrahim, at that time 
his only son. There is no documentary 
evidence in support of the gift, but we 
have the statements of witnesses, sof whor: 
two were examined in Court and the others 
on commission. We have further entries 


in the books of acconnt of the firm. The 


plaintiff asserts that there was no gift at 
all and that if the parties went through 
the form of a gift, it was never intended 
to be a real and operative transastion. She 
further contends that the gift, if it did 
really take plase, did not satisfy the re- 
quirements of the Muhammadan Law. I am 
not prepared to reject entirely the evidense 
that in 1897, some transaction apparently 
in the nature of a gift did take plaoe; 
but I am of opinion that what Kader 
Buksh did was never intended by him to 
take affesi as a real gift. In the oase of 


a transfer for consideration, where the 
question arises -whether the ostensible 
purchaser is also the real purchaser, 


it is possible to apply the familiar 
test, usually conclusive in this class of cases, 
namely, what is the source of the purchase- 
money. In a case of gift, however, when 
it is alleged that the transaction was foti- 
tious, this test naturally fails, and we have 
to rely upon other aspects of the matter, 
namely, the surrounding circumstance con- 
temporaneous with the gift and the sub- 
sequent conduct of the parties concerned. 
Now, in tbe case before us, Kader Buksh 
was, in 1897, a man in business and in 
good health. His only son Ibrahim was a 
lad 15, 16 or 17 years old. His property, 
so far as we can gather, consisted of the 
hide business. What was the motive which 
sould possibly have moved a man in that 
position to transfer to his boy, by way of 
gift, all that he had, namely, a flourishing 
business in CalenttaP No plausible explana. 
tion has been offered. If Kader Buksh 
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was anxious to advance his son in life, he 
might possibly have taken him asa partner, 
but no theory has even. been so much as 
suggested why he should retire from 
business completely and leave it in the 
hands of a youth, even though his brother 
was a partner. No reason has been put 
forward why Kader Buksh should deprive 
his possible issue of their share in the 
patrimony. As a matter of fact, at ‘the 
time of the alleged gift, one of his wives 
was in the family way, and his second 
son was boro, within eight months of the 
gift, on the 80th December 1597, Reliance, 
however, has been placed on what is called 
positive testimony. That testimony -may 
point to the conolusion that some trans- 
action in the way of an apparent transfer 
did take place at the time, but it does 
rot establish with certainty that the trans- 
action was intended to be real. The sheet 
anchor of the case for the defendant is 
the account books, extracts from whick have 
been explained before us with great care 
and lucidity by Mr. Rasul. These accounts 
may be classified under three heads, name- 


‘ly, first, partnership accounts in the name 


of Kader Buksh Muhammad Ibrahim; sesond- 
ly, the personal drawing account of Kader 
Buksh; and, thirdly, the deposit account of 
Ibrahim in respect of money given to him 
by Kader Buksh. These accounts, in my 
opinion, are by no means of a conclusive 
character, for it is well known that when 
parties have decided to enter upon a fictitious 
transaction, the accounts are made oarefully 
to correspond to the apparent state of 
things; but, apart from this, there are 
inherent improbabilities in this case, which 
cannot be overlooked. Thus, the deposit 
account of Ibrahim shows that in 1897 
the sum of Rs. 14,8&6-1-0 stood to his credit, 
No explanation has been offered why such 
a large sum as this should be placed at’ 
the disposal of a boy of 15. His father 
was the source of this money and was 
presumably the owner. On the 22nd April 
1897, the partnership account was altered, 
and the name of Muhammad Ibrahim was 
introduced. This, in my opinion, does not 
necessarily indicate that Muhammad Ibrahim 
thereby replaced his father as a partner 
of the firm. The change of name may be 
consistent with the theory of gift, but does 
not necesearily indicate that there was a gift 
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for it is significant that no trace of a mention 
of gift ia to be found in the account books. 
lf there had been a real gift, it would have 
been only natural to recite it in the account 
books, when the substitution of name was made. 
In this’ connection, it may be observed that 
while one of the witnesses, Amin, says that 
Ibrahim was a partner from before, other 
witnesses maintain that he was only employed 
in the business. The mere entry of the name 
of Ibrahim accordingly does not show that 


there was a gift in his favour. To take 
one illustration, the Motihari business 
account was also transferred to the name 


of Ibrahim. But it has not been suggested 
that there ~was a gift of that businesa 


to Ibrahim. Much stress was laid by the, 


defendant on the deed of dissolution of 
partnership, dated the 7th February 1907, 
between Abdul Gani and others and Mau- 
hammad Siddique. This, in my opinion, 
was admissible to establish the factum of 
dissolution of a firm recited therein as 
‘sarried on by Muhammad Ibrahim, Hazir 
Baksh, Muhammad Amin, Abdul Latif 
and Muhammad Siddique in co-partnership 
between them.” This enumeration of part- 
ners is, however, really of little assistance, 
bscause if there was a benams in 1897, 
the parties would adhere to the benami 
when the partnership was dissolyed in 
1937. We have, on the other hand, the 
significant fact that in 1897 when, it is 
alleged, the intarest of Kader Baksh was 
transferred by way of gift to his sən 
Muhammad Ibrahim, no notis9 wai given 
to the public, and thongk the nama was 
changed in- the books of account, the 
original firm nams was retained and used 
in transactions with the publio, We have 
further the ~important fact that the gift 
was not recited in the account books, nor 
was there a written instrument, though 
the subject-matter of the transaction was 
property of considerable value. We have, 
besides all this, the incident of the pur- 
chase of the Taltola house on the ‘13th 
Ostober 1904, when Abdul Bari, Abdul 
Majid and others sold the house to Hazir 
Baxsh and Kader Buksh. The odnsider- 
ation for this transfer was money advansed 
to the vondors from the Calcutta busi- 
ness, Tho, transfer, however, wa3 
not to Mahannid [brahim as a partnor 
of the firm, kat to Hazir Baksh ani 
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Kader Baksh. A desperate effort was 
made to establish that: this was in reality 
a transfer "to the firm. In my opinion, 
that attempt has entirely failed. Besides, 


Hazir Buksh, in hia registered deed of 


gift, which, I think, was admissible in 
evidence, stated on the Ist November 
1907 that the Taltola House belonged to 
himself and his deceased brother Kader 
Bukeh, half and half. Indeed, in the 
schedule to the release, dated the 9th 
January 1908, the house is treated: as 


_the property of Kader Buksh, This could 


only be so if the consideration paid 
therefor belonged to Kader Buksh; and, 
as the purchase-money came from the 
Calcutta business, it is plain that in 1904, 
notwithstanding what might have happened 
in 1197, Kader Buksh was still treated 
as the proprietor of the income of the 
business. This, in my opinion, constitutes 
a serious difficulty in the way of accept. 
arse of the ease for the defendant that 
there was a real gift in his favour in 
1897. The release, in fast, furnishes 
strong evidence against the reality of the 
gift of 1897. It was drawn up at the 
instance of Muhammad Ibrahim; yet it 
mentions only one Heba (the other is 
apparently a buks’snam2z), whereby all pro- 
perties (notexeluding the Calontta business) 
were given fo the three sons. The description 
of the properties in the schedule shows that 
one-half of the Caloutta business belonged to 
‘Kader Buksh and not to Ibrahim, and 
consequently passed to the three sons by 
virtue of oral gift. Besides, in his deed 
of gift, Hazir Buksh farther stated that 
ten or twelve years before, his brother 
Kader Buksh had, “for some politic 
reasons,’ substituted the name of Muham- 
mad Ibrahim in the place of his own 
name in the papers and accounts of the 
firm and on declaration that Muhammad 
Ibrahim was the owner of his share of 
capital got the credit and debit entries 
in respect of capital, profit and loss made 
in the name of Muhammad Ibrahim, This 
clearly is a plain statement by Harir 
Buksh that the transaction of 1897, wuich, 
be it noted, he does not describe as a 
gift, was not real and operative. Wea 
have, in addition to all this, the remark’ 
able fact that in an applieation§ for 
guardianship of his infant brothers, made 


A ~ 
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by Mubammad Ibrahim on the 9th June 
1908, no trace is ‘found of the alleged 
gift of 1897; on the other hand, the 
schedule describes that a two-thirds share 
of the Caleutta business and the Taltola 
House belonged to the infants, an allega- 
tion wholly irreconcilable with the theory 
of a real gift of the Calcutta business 
to Muhammad Ibrahim in 1597, On a 
review of all these circumstances,” I do 
not see avy escape from the conclusion 
that there was no real gift of the Calcutta 
business to Muhammad Ibrahim in 1897, 
I am not unmindful that in this country, 
as in England, the settled rule is that 
the burden lies on the appellant to satisfy 
the Court that the finding of the trial 
Court which be assails is not supported by 
the evidence on the record: Lailjee Mahomed 
y. Dadabhat Jivanji Guzdar (12) and Oolonial 
Securities Trust Oo. v. Massey (3), but 
thè appellant has, T think, discharged 
this burden. In the view I take, it 
becomes needless to sonsider whether, if 
there was a real gift, it fulfilled the 
requirements of the Muhammadan Law. | 
am not unmindful that under the Muham- 
madan Liaw asadministered by British 
Indian Courts, where the subject of the 
gift is incorporeal property not susceptible 
of physical possession, a gift thereof may 
be completed by such transfer of control 
as may be appropriate and possible in the 
circumstances: Ameeroonnissa Khatoon Ve 
Abedoounissa Khatoon (18), Mullick Abdocl 
Guffoor v. Muleka (14), Anwari Begam v, 
Nizam-ud-din Shah (15) and Mahomed 
Buksh Khan e. Hosseini Bibi (1). But 
the question whether the gift of a share 
in a partnership business can be validly 
effected by delivery, and, if so, by what 
form of delivery, under the Muhammadan 
Law presents a problem of some nicety, 
as is clear from an exemination of the 
following texts, and I raserye my opinion 
thereon:— 


Text I, 
When one of two partners says'to his 60- 


(12) 34 Tnd. Cas. 807; 23 O. L. J. 190 at p. 204; 43 
0, 8383. 

(13) 2 1. A, 87; 15 B. L. R. 67; 23 W. R. 208; 3 
Sar. P, O. J. 423: 3 Suth..P. O. J. 87 (P. 0.). 

(14) 10 O. 1112 at p 1123; 5 Ind. Dec. (N. s.) 743. 

(15) 21 A. 165; A. W. N. (1899, 8; 9 Ind. Dee, 
(N. s) 815, 
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partner, “I make a gift ‘to thee of my right 
in the profit,” they (the jurists) say the gift is 
not valid if the property (7.e., capital atook) 
itself be in existence; because it is the gift 
of a Musha with respect to what is capable 
of division. Butif the partner has con- 
sumed, destroyed, wasted the property, the 
gift is valid; because owing to its" loss, 
destruction, it besomes a debt and « debt 
is not capable of division. Thus if is the 
gift of Musha with respesot to what is not 
capable of division; therefore it is valid, 
(Fatawa Qadi Khan, Vol. 1V, p. 282, 
Ed. Lucknow). 
$ % * * 


Tex H. 

If a person makes a gift to his fpartner, 
of his share in the partnership stook, cap- 
able of division, it is invalid, because of the 
invalidity of the gift of an undefined part 
of a divisible subject. (Hidayah, Vol. 
VII, p. 491, Ed. Cairo). i 


Text III, 
` If one of two partners says to his 0o- 
partner, “I make a gift to thee of my 
share in the profit; if the property be iu 
existence it is not valid; if destroyed, it 
is valid. (Fatawa Sirajiyah, p. 138, Ed. 
Lucknow). ; 
f Text IV. 

If one of two partners makes a gift to 
the other of his share in the profit; if the 
property be in existence it is not valid be- 
cause of its being capable of division; if it 
be destroyed, it is valid, because a debt 
is not capable of it (division). Thus it is 
laid down in the Muhit. (Bahr-al-Ra’iq, 
Vol. VII, p. 312, Ed. Cairo). 

% % £ 
Text V. 

When one of two partners says to his 00- 
partner, “I make a gift to thee of my share 
in the profit,’ they (the jurists) say it is 
not valid if the property be in existence 
because of its being a gift of Musha with 
respect to what is capable of division. But 
if the partner has destroyed the property, 
the gift is valid, because of its being then 
isgat (extinction). Thus if is laid down in 
the Zahiriyyah. (Fatawa Alamgiri,! Vol, 
TV, p. 531, Ed, Oalontta). n 

y 5 
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Text VI, 

When _ons. of two partners says to the 
other, “I make a gift to thee of my share 
in the profit, ” and the property is in exist- 
ence, itis nob valid because it is a gift of 
Musha with respest to what is capable of 
division. Butif the partner has destroyed 
it, it (gift) is valid. (Radd-al-Mubtar, 


Vol, IV, p. 796, Ed. Conatantinople). 
4 % ` $ % 2 


By the second gift, it is- alleged that 
Kader Bukhsh, on the 19th July 1907, that 
is, sbouta month before his death, gave 
the remainder of his properties to his three 
sons. This raises two questions, namely, 
first, whether there was in fact such a gift, 
and, secondly, if there was, did it fulfil 
the requirements of the Muhammadan Law. 
It is worthy of note at the ontset, before 
either of these questions is ,examined, that 
the second gift, even if established, would 
not affect the Caloutta business and the 
Taltola House, besause the evidence does 
not show that these two properties form 
the subject-matter of the gift. The evi. 
dence to prove the second gift is based on 
the assumption that there was a real gift 
of the Calcutta business in’ 1897, and, 


-consistently with that theory, seeks to 


establish that the transfer.of the remainder 
of his estate was effected by Kader Bukhsh, 
by this supplementary gift. As” regards 
the second gift, Iam not satisfied on the 
evidence that it did as a matter of fact 
take plase and was completed. There is 
no doubt oral evidence adduced by the 
defendant, but there are unexplained diffi- 
culties which cannot well be ignored. There 
is nò mention of the second gift in the 
application for guardianship to which re- 
ference has already been made. The ex- 
planation is, to my mind, not quite satis- 
factory. Mubammad Ibrahim must be 
deemed to have been fully aware that the 
matter was of grave importance to him, 
and one would have expected him, asa 
man of ordinary prudence, to set out the 
title under which he claimed. There is also 
the fact that no document was executed; 
here again, any cautions man would have 
insisted upon the execution and registration 
of a deed of gift, when the result of that 
gift would.be to deprive all the heirs, 
except the three sons of the donor, of what 
would otherwise deyolye on them by right 
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of inheritance. We have, in addition to 
this, the circumstance that no attempt 
appears fo have been made to give effect 
to the alleged gift, either by change of 
names in the resords of the Collector or 
in the books of the various firms. There 
is, besides, the noticeable fact that Hazir 
Bukhsh makes no mention of the second 
gift in his deed of gift. We cannot also 
overlook that the document makes no pro- 
vision whatever for the female members 
of the family, namely, the two wives of 
the donor and his five daughters. No 
reuson has been assigned why a man in 
the position of Kader -Bukhsh, possessed 
of considerable wealth, should make no 
provision whatsoever for his own wives and 
daughters, and leave all that he had to 
his three sons, two of whom were six and 
ten years old. In the face of these diffi. 
sulties, should we accept the oral evidence 
on the record? I am clearly of opinion 
that how far tha testimony of these wit. 
nesses is-reliable, must be judged by the 
surrounding circumstance. In this sonneg- 
tion, | may advert to the remark made by 
the Commissioner about the demeanour of 
some of the witnesses examined before him. 
Abdul Sattar is described as evasive and 
not trustworthy. Mahtabo, Hakima and 
Hadi Hassan appeared to him to have been 
tutored; it is difficult to say in whose in- 
terest they could have been so tutored, 
other than that of Muhammad ibrahim, 
The letter written by Muhammad Ibrahim 
onthe 9th February 1902 to Abdul Hamid 
furnishes some indication that Ibrahim was 
not above recourse to bribery. In this 
Court, a forlorn attempt was made to im- 
pute dishonesty to the Commissioner, who 
was a Judicial Officer of some standing. In 
my opinion, there is no foundation what- 
ever for this charge. I think there is also 
no force in the contention that the Com. 
missioner could not have really appreciated 
whether a Pardanashin lady under exami- 
nation before him was or was not a trust. 
worthy witness; whether a witness is re- 
liable or not may be judged, not merely 
from demeanonr, but „lso from the mode. 
and manser in which the answers are 
given. Ido not overlook that Mr. Justigg 
Greaves thought that Mahammad Ibrahim 
is truthful and reliable and that the hug- 
band of the plaintiff is just the reverse: 
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Bombay Ootton Manufacturing Oo. v. Raja Ba- 
hadur Motilal Shivlal (16) and Rivers Steam 
Navigation Co. v. Hathor Steamship Oo. (8), but 
we cannot at the same time overlook that 
Muhammad Ibrahim is deeply interested 
in the result of this litigation, and when 
the probabilities and the documentary evi- 
dence cannot be reconciled with his asser- 
tions, I cannot implicitly accept his asser- 
tions. My conclusion is that the evidence 
does not establish the second gift, 

If, however, the second giftis deemed to 
be established by the evidence, the ques- 
tion arises whether-it is valid under the 
Muhammadan Law. Uponan examination 
of the authorities, I have arrived at the 
sonclusion that this question must be 
answered against defendant as is clear from 


the following texts:— 


Text I. 
- If one person makes a gift of it (house) 
to two persons it is not valid according to 
Abu Hanifah, but it is valid acsording to 
Abu Yusaf and Muhammad. (Al Quduri, 
Vol. II, p. 10, Hd. Delhi). 


Text 11. 

“Tf one person makes a gift of it (house) 
to two persons, it is not valid according to 
Abu Hanifah, but it is valid according to 
Abu Yusaf and Muhammad.” For this isa 
gift of the entire (house) to two persons 
(jointly) as it is by a single act of transfer. 
Therefore no Musha is oscasioned, as when 
(a house) is mortgaged with two persone. 
But according to him (Abu Hanifah), it 
is a gift of half the house to each of them. 
Therefore if it (the gift) is with respeot 
to something incapable of division like a 
slave or slave-girl and one of them (donees) 
accepts it, it is valid (with respect to his 
share). Also because preperty is established 
for each of them (donees) with respect to 
the half and therefore the transfer would 
be likewise as it (property) is its (transfer’s) 
effect. This is contrary to mortgage, as 
its .effect is detention and it is established 
for each of them perfectly. Therefore if 
the debt of one of them (mortgagees) is 
paid, nothing of the mortgaged- property 


(16) 29 Ind. Cas, 229; 42 I. A. 110; 39 B, 386; 21 O. 
L. J. 528; 28 M. L. J, 598; 17 M, L. T. 408; (1915) M. 
W. N. 788; 2 L. W. 521; 17 Bom, L. B. 455; 19 C. 
Ww N. 617 (P. C.). z 
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will be returned, (AI-Jawharat-al-Nayyirah, 
Vol. IJ, p. 10, Ed. Delhi). 
* 5 ž * 
Text HI 

If he makes a gift of a house to two 
of his sons one of whom is a minor in 
his charge, the gift is invalid according to 
all, (Fatawa Qadi Khan, Vol, IV, p. 183, 
Ed. Lucknow). 

$ * * ¥ 
Texr IV, 

The Hedayah (Vol. VII, p. 496, Ed. 
Cairo) reproduces Texts I and II, 

aan ps * # 

7 Text V. 

{f two persons jointly make a gift of 
a house to one man it is valid.” In the 
converse case if ig not valid according to 
Abn Hanifah, but the two disciples declare 
it to be valid. (Al-Inayah, Vol. VII, p. 
495, Bd. Cairo). 

* 4 % $ 
l Text VI. 

The Kifayah (Vol. VII, p. 496, Ed. 
Cairo) reproduces the reasons for the 
difference of vpinion between the master 
and his disciples given in text IT. 

5 % # * 
Text VII. 

The gift of a house jointly by two persons 
to one man is valid. But its converse is 
not valid (according to Abu Hanifah) con- 
trary to them (ze. .the opinion of the two 
disciples) —(Multaga’l-Abhar by Ibrahim, b. 
al-Halabi d. 953 H. H®’=1549.A. D., p. 187, 
Ed. Constantinople). 


* * 
i ‘Text VIIL, i 
If he makes a gift of a house to two 


persons one of whom is an infant and 
the other adult and the infant is in 
his charge, the gift is not valid (lam 
tajuz) unanimonsly. For at the very moment 
of making the gift he becomes possessed of 
the share of the infant and thus the other 
half remains in a state of Musha. Thus 
it is laid down in the Muhit (Bahr-al-Raia, 
Vol. VII, p. 815, Ed. Cairo), 


Text IX. 

If bhe makes a gift in favour of an 
adult person and in that of an infant in 
the charge of the adult; or in favour of 
two of his sons, one infant and the othor 
adult, it is not yalid (Jam tajug) unanis 


* 
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mously. (Durr-al-Mukhtar, Vol. III, p. 498, 
Ed. Lucknow). 
* % 


3 % 


Text X, 

Al Hakim states—A man makes a gift 
of a house to two of his sons one‘of whom 
is adult and the other is a minor and the 
adult son takes possession (of it). The 
gift is absolutely void and this is the 
correct view. For the gift in favour of 
the minor ‘is complete at the very moment 
of the declaration of the gift because the 
seisin or possession of the father is equi- 
valent to his (minor's) seisin or possession 
(Qabz): Whereas the gift in favour of 
the adult son stands in need of acceptance. 
Thus the gift in favour of the minor 
precedes (that in favour of the adult) and 
thus confusion (shuzyn) is occasioned. And 
the device is that he (father) should deliver 
possession of the house to the adult son 
and then make a gift of it to both of them. 
Thus it is laid down in the Wayjiz of Al 
Kardari (Fatawa Alamgiri, Vol. IV, p. 549, 
Ed. Calcutta). 

* 


% X 


- Text XI. 

Al-Tahtawi (Vol. III, p. 400, Ed. Cairo), 
the celebrated ocmmentary on the Darr- 
al. Mukhtar, reproduces Text X, 

% Kg * 


=. ¥ 
Text XII. 
“Je he maxes a gift of a house to two 
persons, etc.” Al-Ramti says that it -is 
. obvious from this that if the two persons 
be. both infants in his charge, it is valid 
and what is stated in the Bazzaziyah 
indicates this. But all this is in accordance 
with the opinion of the two disciples (Abu 
Yusuf and Muhammad) and not according 
to his (Abu Hanifah’s) opinion. (Here 
Text ILI is quoted). Manhat-al-Khalig, 
Vol. VII, p. 315, Ed. Cairo. It is a com- 
mentary on the SBahr.al-Rawiq by Ibn 
Abidin, the author of the Radd-ul-Muhtar, 
d, 1835 A. D.) 
% % x % 
: Text XIII, 
Or in favour of two of his sons ete.” 
Text III and XI is quoted here. (Radd 
al Mukhtar, the celebrated commentary on 
the Durr-al-Mukhtar by Ibn Abidin d, 
1835, vo. IV, p. 514, Ed. Cairo). 
$ % 


_ 1 do not overlook the unfayourable judicial 
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comments made from time to time upon 
the principle of Musha, specially, the 
observation of Sir Barnes Peacock in 
Muhammad Mumtaz Ahmad v. Zubaida Jan 
(5):— 

“Phe doctrine relating to the invalidity 
of gifts of Musha is wholly unadapted to a 
progressive state of society and ought to 
be confined within the strictest rules” [see 
also -Mahomed Buksh Khan v. Hosseint 
Bibi (1), Ibrahim Goolam Arif v. Satboo 
(17), Kalkidas Mullick v. Kanhaya Lal 
Pundit (18), Alabi Koya v. Mussa Koya 
(19) and Jahedunnessa Bibi v. Najibul Islam 
(20)]. But it is plain that the doctrine, 
though not favoured, cannot be altogether 
ignored or repudiated: Vahazullah Sahib v. 
Boyavati Nagayya (21) and Ibrahim Goolam 
Arif v. Saiboo (17). In my opinion the 
ease before us falls within the strict letter 
of the texts on the subject [ Nécam-ud-din 
v. Zabeda Bibi (4) |, and this indeed appears 
to have been realised by the defendant 
himself and his advisers I refer to the 
remarkable passage in the deposition of 
Mahomed Ibrahim in which he dessribes 
the mode in which the gift was 
effected :— 

“My father said that he had already 
disposed of his share in the Caloutta 
firm in my favour, and he was disposing 
of the rest of his properties in favour of 
myself and my two younger brothers, and 
my father asked me to accept the same 
for myself and on behalf of my younger 
brothers, and he made over all the docu- 
ments in respect of these properties as 
also in respect of the Zemindari to me, 
requesting me to take charge of them on 
behalf of myself and of my two younger 
brothers.” I confess that this does bear 
the appearance of an attempt, in course of 
evidence, to show that the requirements 
of the law were satisfied. It is extremely 
improbable that Kader Bux was aware 
of the device whereby the law of Musha 
could be avoided as described in the Fatawa 


(17) 34 I. A. 167; 35 C. 1;6 C. L. J. 693; 11 0. W. 
N. 973; 9 Bom, L. R. 872; 4 A. D. J. 572; 17 M. LJ, 
408; 2 M. L. T. 479; 4 L. B. R. 154 (P, O.) 

(18) 11 I. A. 218; 11 C. 121; 8 Ind. Jur. 638; 4 Sar. 
P. C. J. 578: 5 Ind. Dec. (N. s.) 839 (P. C.), 

(19) 24 M. 513; 11 M. L. J. 227. 

(20) 8 Ind. Cas. 38; 15 OC. W. N. 328, 

(21) 30 M. 519; 17 M, L. J, 562. 
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Alamgiri. But it is plain that, even if 
the evidence be atcepted, the device was 
not strictly carried out. My conclusion is 
that the evidence does not conalusively 
establish the second gift, and that if it 


‘does, the gift was not valid and operative 


under the Muhammadan Law. 

As regards the third question, Mr. 
Justico Greaves has found that the 
plaintiff has failed to establish her alle 
gation that the release was obtained from 
her/ upon a misrepresentation as to the 
nature of the instrument. No attempt has 
been made in this Court to support the 
contention that the document was repre- 
sented to be a power of-attorney; in faat, 
that allegation has been abandoned in 
this Court. But the validity of the 
release has been questioned on the ground 
that it was executed under circumstances 
which do not make it binding upon a 
Pardanashin ‘lady, and the view has been 
maintained that the Court, when called 
upon to deal with a deed executed by a 
Pardanashin lady, must satisfy itself upon 
the evidence, first, thaf the deed was 
actually executed by her, or by some 
persons duly authorised by her, with a full 
understanding of what she was about to 
do; secondly, that she had full knowledge of 
the nature and effect of the transaction into 
which she is said to have entered; and, 
thirdly, that she had independent and dis- 
interested advice in the matter. How far 
the tests indicated are inflexible rules of law 
may be a matter for controversy, and it may 
not be easy to reconcile all the diota to be 
found in various decisions of the Judicial 
Committee where the validity of deeds exe- 
outed by Pardanashin ladies came under 
review. The cases on the subject will be 


` found analysed in the judgments of this Court 


in Bindubashini Dasi v. Giridhari Lal Roy (22), 
Alikjan Bibi v. Rambaran Shah (23) [ Moonshee 
Buzloor Ruheem v. Shumsoonnissa Begum 
(24), Geresh Ohunder Lahoree v. Musammat 
Bhuggobutty Debia (25), Syud Fuzzul Hossein 
y. dAmjud Ali Khan (26), Ashgar Ali v, 


(22) 3 Ind. Cas. 380; 12 ©. L. J. 115. 

(23) 7 Ind.-Cas. 163; 12 G. L, J. 347, 

(24) 11 M. I. A. 551 at p. 585;8 W. R. P. 0, 3; 2 
Suth. P. C. J. 59; 2Sar. P. G. J 259; 20 E. R. 208. 
` {25)13 M. I A. 419; 14 W. R. P. 0.7; 2 Suth. P, 
C. J. 389; 2 Sar. P. O. J. 579; 20 E. R. 607, 

(26) 17 W. R. 528 (P.O), . 
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Delroos Banoo Begum (27), Tacoordeen 
Tewarry v. Nawab Syed Ali Hossein (28), 
Sudisht Lal v..Musammat Sheobarat Roer (29), 
Skambatd Koeri v. Jago Bibi (30), Amarnath 
Sah vy. Achan Kuar (31), Mahomed Buksh 
Khan v; Hosseint Bibi (1), Sajjad Husain v. 
Abid Husain Khan (82), Ismail v. Hafiz 
Boo (33) and Kali Bakhsh Singh v. Ram Gopal 
Singh (2)]. In view of the weighty obser- 
vation of Lord Haldane, L. C., in Kreglinger 
v. New Patagonia Meat and Cold Storage 
Company (34) as tothe proper use of judicial 
procedure as binding authorities, it is plain 
that no useful purpose would be served by an 
analysis of the fasts of each of these cases, 
which fall broadly into two groups, namely, 
first, where the person who seeks to hold 
the lady to the terms of her deed is one 
who stood towards her in a fiduciary 
character or in some relation of personal 
confidence; and, secondly, where the person 
who seeks tc enforse the deed was an 
absolute stranger and dealt with her at 
arm’s length. Jn the former class of cases, 
the Court will ast with great caution and 
will presume confidance putand influence 
exerted ; in the other class of cases, the 
Court will require the confidence and 
influence to be proved intrinsically ; this 
is a fundamental distinction which does 
not appear to have been always kept in 
view. A great deal will also depend upon 
the intellestual attainments of the lady, 
and the Court will naturally not bé inclined 
to set aside the deed, where the lady is 
proved to have been of business habits, 
to baye been literate and to have pos- 
sessed capacity to judge for herself, 
Tested in the light of these principles, 


(27) 3 O. 824;3 Sar. P.C. J. 749; 3 Suth. P. C.J. 
444, 2. Ind. Jur. 601; 1 Ind. Dec. (N. s.) 794. 

(28) 1 I. A. 1923, 13 B. L. BR. 427; 21 W. R. 340; 3. 
Sar. P. C. J, 868. 

429) 8 I. A. 39; 7 C. 245; 4 Sar. P, C. J. 222; 5 Ind. 
Jur. 270; 8 Ind. Dec, (N. s.) 707, 

(20) 291. A. 127; 29 C. 749; 6 C. W. N. 682; 4 Bom, 
L, R. 444; R Sar. P, C. J. 304 (P. C.). 

(31) 19 I. A. 196; 14 A. 420; 6 Sar. P. C. J. 197; 7 
Ind. Dec. (w. 8.) 637 (P. C.). j 

(32) 16 Ind. Cas. 197; 39 I. A. 156; 34 A. 455; 16 C. 
I.1. 618; 14 Bom. L. R. 10656; 16 C. W. N. 889; 23 
M. D. J. 210: 10 A. L. 3.364; 12 M. D. T. 861; (1912) 
M. W. N. 976; 15 O. C. 271 (P. C.). l 

(83) 33 I. A. 86; 33 0. 773;3 0. L. J. 484 8 Bom, 
L. B. 379; 10 C. W. N. 570; 16 M. L. J. 165; 3 A. L.J. 
358 AP. C.). ; 

(34) (1914) A.C. 25 at p. 39; 83 L. J. Ch, 79; 109 
L, P. 802; 58 S. J. 97; 30 T. D, R. L4, 
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how does the case before us stand P Here 
is a deed’ obtained by a brother from her 
sister. By that deed she parts with all 
her interest in the estate of her father 
for a sum of Rs. 4,500. There is no 
Shadow ofa doubt that the amount itself 
is wholly inadequate as the price of her 
share in the patrimony. Itis represented 
to her that by the austom of the com- 
munity, she is excluded from the inherit- 
ance, She is farther told that her father 
had divested herself of all he possessed 
by two oral gifts. No doubt we have 
evidence given that the deed was read 
over to her and explained to her 
and that she had the advice of her 
husband. It is olear, however, that 
the deed is so expressed that its meaning 
and effect are by no means quite beyond 
doubt even with the aid of the elucida- 
tion by learned Cornsel. It is to my mind 
equally clear that the husband of the 
plaintiff was absolutely untrustworthy and 
was ready to sacrifice the interest of his 
wife for the sake of his personal benefit. If, 
asa matter of fact, the custom of exclusion 
existed, if in truth the oral gifts were real 
transactions and were operative in law, a 
deed of release was wholly superfluous. 


The deed, after the most careful considera- 


tion of attendant circumstances, does not 
impress me favourably; I do not attach 
much importance to the recitals, some of 
whioh at any rate may be deemed exhibi- 
tions of the art of the conveyancer 
which, whether mediœval or modern, 
cannot be permitted to mislead the Court. 
I do not overlook the statement of the 
Registering Officer, which shows that the 
parties were careful to conform to all 
the formalities; but the substance of the 
matter still remains. that the deed was 
obtained from the plaintiff by her 
brother on representation of a state of facts 
untrue in material particulars. In these 
circumstances I do not think the deed can 
stand, I am not anmindful of the import- 
ance of the rule that a settlement of a 
disputed or doubtful claim is a valid and 
binding arrangement which the parties 
thereto are not permitted to deny, ignore 
or repudiate, This principle is deducible 
from a long line of oases which will be found 
collected in the judgment of this Court in 
Upendra Nath Bose w. „Bindeshri Prosad 
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(35), but that principle is not anplicable to the 
circumstances of this case, The defendant 
does not assert that there was a compro- 
misg to put an end to dispute and to 
terminate or avoid litigation, and that the 
consideration for the compromise was, not 
the sacrifice of a right, but the abandon- 
mont ofa claim. What wə have here is a 
surrender of the rights of the plaintiff for 
a nominal consideration, obtained from her 
on the representation that she had no rights 
whatsoever; this cannot be deemed an bonest 
settlement of an existing dispute which a 
Court of Justice should not permit the plaint- 
iff to question. 

As regards the actual payment of the 
consideration, the ` plaintiff has failed to 
satisfy me that she did not receive the 
money, so that she san be permitted to 
have her deed sanselled only on re-payment 
of that sum. This sum must consequently be 
debited against her when the accounts are 
taken under the deoree. 

I hold assordingly that this appeal must 
be allowed, the decree of Mr. Justise 
Greaves set aside and the suit decreed 
with costa ins ‘both Courts in the terms 
indicated in the judgment of Mr. Justice 
Woodroffe. ` 


Appeal allowed. 


' (36) 32 Iud. Cas. 468; 22 O, L. J. 452 at p. 476; 20 
0. W. N, 210. 


ALLAHABAD HIGH COURT. 
ORIGINAL Civin Sur No. 1 or 1917, 
May 22, 1918. 

Present: —Mr, Justice Piggott and Mr, Justice 
Walsh. 

GOPI LAL ano oraers—PLAINTIFES — 
PETIVIONERS 

| VETSUS 
LAKHPAT RAI anv OTAERS—DAFENDANTS 


—- RESPONDENTS, 

Evidence Act (I of 1872), s. 126—Communication 
made to Vakil in course of employment, admissibility 
of —Communication, modes of. 

For the purposes of section 126 of the Evidence 
Act, it is immaterial whother the communication 


+ 


- stove which was then in the 
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a“ 
which is sought to be protected was verbal, that is 
to say, by word of mouth, or by demonstration. [p. 606 
col, 2. 

Ina suit for the revocation of a patent in which 
the question for decision was the formation and 
process of working of a stove owned and used by 
the defendant, the plaintiff tendered in evidence a 
Vakil who had been employed by the defendant in 
some previous proceedings and had, in the course 
and for the purposes of his employment, visited the 
defendant’s premises at the latter’s invitation, in 
order to make himself acquainted with the working 
of the stove: 

Held, that the knowledge acquired by the Vakil 
as to the formation and process of working of the 
stove amounted toa communication made to him 


_ by his client in the course and for the purposes of 


his employment and that, therefore, his evidence 
was inadmissible under section 126 of the Evidence 
Act. [p.6C6, col. 2.] 
Dr. Surendra Nath Sen, for the Petitioners. 
Mr. Remfry (with him Mr, Kamala Kanta 
Varma), for the Opposite Party. 
JUDGMENT, | 
WaALSH, J.—It is necessary: for us to 
dispose of a question which has arisen 
under section 126 of the Hvidence Act. The 
proceedings before us are a suit or petition 
brought by the applicant or petitioner to 
revoke certain letters Patent granted to 
the respondent firm, consisting amongst 
others of a member named Lakhpat Rai, 
and the question which arises for decision 
is the formation and the prosess of the 
working of a certain stove owned and 
used by the respondent firm for the manu- 
facture of banslochan. In the course of the 
proceedings on behalf of the petitioner a 
Vakil of the name of A, K. Banerji was 
tendered in evidence on behalf of the 
petitioner to prove the formation and the 
process of the working of this particular 
possession 
of the aforesaid Lakhpatf Rai. In the year 
1295 the Municipal authorities took pro- 
seedings against the said Lakhpat Rai, or, 


‘the firm of which he was then a member, 


for a nuisance by smell in the prepara- 
tion of banslochan. The witness was em- 
ployed by the firm to represent them as 
defendants in answer to that charge and 
in his capacity as a Vakil he, at their 
invitation, visited their premises in order to 
make himself acquainted with the stove 
which it was alleged created the nuisance. 
A question was raised by a membar of 
the Court as to whether any question 
sould be asked from this witness as to 
the information conveyed to him by his 
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clients with regard to the subject-matter 
in respect of which he was representing 
them. The decision of that question turns 
upon the language of section 126:—‘No’ 
Vakil shall at any time be permitted unless 
with his slient’s express consent” (in this 
case the witness has got no consent from 
Lakhpat Rai) “to disclose any communica- 
tion made to him in Abe course and for 
the purpose of his employment as such 
Vakil by or on behalf of-his client.’ Mr, 
Banerji told us that any knowledge which 
he had acquired as to the formation and 
the process of- the working of the stove 
in question was acquired by him only in 
the course of and for the purpose of his 
employment as such Vakil. The only 
question, therefore, which remains is as to 
whether any communication within the 
meaning of the section was made to him 
by his client. The exact fact which he 
proposed to prove was not disclosed and 
the nature of the communisation was not 
given. We. thought it undesirable to hear 
the evidence without first deaiding whether 
it could under avy ocircumstances be ad- 
missible, We think that as a matter of 
law it is immaterial whether the sommuni- 
cation was verbal, that is to say, by word 
of mouth, or by demonstration. To our 
mind if the communication were of such 
a nature that the client had, for the pur- 
pose of enabling his Vakil to defend the: 
charges of nuisance, described the formation 
and the process of the working of the 
stove in his own language, it would ‘be 
impossible to contend that such conversation 
would not be excluded by the rule of 
professional privilege laid down in section 
126. We think it follows that if the 
client, instead of giving the Vakil a verbal 
description of the process itself, told him 
to go himself to see it, or pointed it ont 
to him, that]would equally be a sommuni- 


| cation within the meaning of the section. 


This view is borne out really by proviso 
(2) of the section. In England there has 
been some discussion in the decided cases 
as to whether the rule of professional 
privilega applies to fasts brought to the 
knowledge of a professional gentleman by 
his sensas, 2.6, fasts obsearvad by him; 
and it was desided, at any rate in one 
wall-known casg, thaf where a matter. is 
in Court, and by his senses -the Counsel 


_he is bound 


" 
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becomes aware that an entry in a book 
has been fabricated or altered after its 
produstion in evidence bafore the Court, 
this is a matter which is brought to his 
senses by observation independently alto- 
gether of his client and ig a matter whish 

to disclose. But thə Code 
says that any fast observed by the Vakil 
in, the course of his employment as such, 
showing that any crime or fraud bas been 


. committed since the commencement of his 


employment, is not protested. That clearly 
indicates that fasts observed may berjast 
as much communication as other communi- 
cation in the ordinary way by word of 
mouth. The rule is a statutory rule and 
ought to be strictly applied, for at least 
two reasons. If ig in the interest of the 
proper and houoorable conduat of an honour- 
able profession. If communications oom- 
ing either direstly or indirectly. to the 
knowledge of the Vakil or lawyer in the 
course of and for the purpose of his em- 
ployment are not protested, it is easy to 
conceive cases in which the Vakil might 
besome acquainted with siraumstancas, for 
example of crime, Which it would be the 
ordinary duty of a citizen to communicate 
to the proper authorities, and he would 
render himself liable for prosecution under 
the Penal Code for not disclosing. such 
information to the proper authorities. It 
if clear that professional gentlemen who 
do their daty ought not to be placed in 
a position of that kind. Secondly, it is 
of importance to the public that they 
should be protested in the right whish the 
law gives them to defend themselves 
against proceedings of all kinds with 
absolute freedom, untrammelled by the 
embarrassment of the possible consequences 
of failure to -disslose the -full facts with- 


` in their knowledge to the expert assistance 


on which they rely for 
their cases. It would be 
the ordinary man to consult a lawyer 
with anything -like confidence, for ex- 
ample, about some machinery or system in 
his own premises about which he is liti- 
gating with a rival in trade, if, when the 
public authorities threatened him with a 
ease for nuisance, he had- to calla lawyer 
to assist him in answering that charge 
without knowing whether or not the 
jawyer might not the next day turn round 


the conduct of 
impossible for 


"a delicate question 
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and present his opponent in the civil suit 
with all the information whioh the lawyer 
had obtained from his otherwise nnauthoris- 
ed visit to his client’s premises. 

One word I should like to add. It was 
suggested to Dr. Sen that he should open 
his case by giving some indisation of the 
broad lines on which he would proceed 
to tender evidence. I attach great im- 
portance to that duty. Iam afraid, judg- 
ing from the cases which oome in appeal 
before this Court, it is not always as 
strictly regarded in the Courts of Sub- 
ordinate Judges as it ought tö be, so 
that the legal gentleman who represents 
the plaintiff or petitioner fails to give 


‘guffisient- indication of the lines on which 


he proposes to present 
Court. Counsel are here to assist the 
Court, and in a delicate matter of this 
kind (as far as we oan see, the respond- 
ents to this application had no intimation 
or warning that this question was going 
to be raised), a party in our opinion has a 
right to be warned that a professional gentle- 
man previously employed by him is going 
to be put in the box to disclose a com- 
munication made to him in the course and 
for the purpose of his employment, in order 
that he may have a full opportunity, not. 
in the hurry and suddenness of surprise, 
but with care and deliberation, to decide 
whether he shall exersise the undoubted 
option he possesses in his own interest, in 
the interest’ of the Court or in the 
interest of public time, to waive his ob- 
jection. 

In addition to this. asmy brother has 
remarked in the sourse of the argument, 
there are a number of authorities on the 
Indian law as “codified. Itis- better where 
of this kind is going 
to be raised, that warning should be given 
so that an opportunity is provided for 
seeing whethér the question is quite as 
clear as may be supposed by the legal 
gentleman intending to produce the evi- 
dence. 

Pragotr, J.—This is a suit for revoca- 
tion of a patent. It was agreed that 
the evidence taken in the previous suit, 
which we have just disposed of, should 
be admissible in this suit. Upon the 
broad issue of fact, namely, that the patent 
is bad in law, -either because it has been 


his evidence in 


“ee, 
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anticipated, or Because it is not a proper 
subject-matter for a patent, we have made 
up our minds against the plaintiff for 
reasons which are contained in the judg- 
ment in First Appeal No. 178 of 1917 
[Lakhpat Rai v. Sri Kishan Das (1)] 
delivered to-day and which may be 
‘there by the applicant if he cares to 
read them. We do not think, having 
listened to Dr, Sen’s argument and to the 
testimony of the witnesses Gopi Lal 
and Kunji Lal, given orally before 
us, that they have suaceeded in shaking 
the conclusions arrived at by us in the 
other suit. No serious question has been 
raised abcut our jurisdiction to entertain 
this suit, and we muat simply dismiss it 
with costs tpon the ground thai the 
slaim has not been proved. We were 
invited to read certain laarned authors on 
the subject of the ansient process of manu- 
facture of banslochun. We declined to do 
so. So faras they were matters of opinion 
on admitted facts, there was no necessity 
_ for us to read them; so far as they were 
tendered for the purpose of proving auy 
sontroverted fact in the suit, we were 
unable to dissover any section of the 
_ Evidence Act which entitled us to read 
. them. We, therefore, hold them to ba 
inadmissible. The suit is dismissed with 


costs. . 
Suit dismissed, 


(1) 48 Ind. Cas. 450; 16 A. L. J. 941. 





PATNA HIGH COURT. 


APPEAL From ORIGINAL Orver No, 254 oF ` 


1917. 
October 25, 1918. 

Present: —Mr. Justice Roe and Mr. Justice 
Jwala Prasad. 
KARIMULLA SHAH — PuMNTIFH — 
APPELLANT 
Versus 
Mirza MUHAMMAD RAZ A—DEFENDANT 


— RESPONDENT. 
Civil Procedure Code (Act V of 1908), O. XXXIV, 
r. 6— Mortgage decree —Compromise providing for sale 
of properties not subject to mortgage - Order of Court, 
whether necessury~-Procedure. 


om 
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A compromise in a mortgage suit provided that ` 
if the amount due” under the mortgage was not 
realised by sale of the mortgaged properties, the 
other properties of the judgment-debtor should be 
pursued in due course. A decree was passed in 
accordance with the compromise and’the mortgaged 
properties having been sold; the decree-holders 
sought to proceed against the other properties of 
the judgment-debtor: 

Held, that a formal order under Order XXXIV, 
rule 6, of the Civil Procedure Code was a necessary 
preliminary before proceeding against the properties 
not covered by the mortgage. [p. 608, col. 2.] 


Appeal from an order of the Subordinate 
oe Gaya, dated the llth November 
1917. M 

Messrs. Mohammad Fakhruddin and Pan- 
chanan Banerjee, for the Appellant. 

Messrs. Katilas Pati and D.. N. Sirkar, for 
the Respondent. - 

JUDGMENT.—These proceedings arose 
from a decree made upon a mortgage in 
accordance with a compromise. That 
compromise provided that if the amount 
due under the mortgage was not realised 
by sale of the mortgaged properties, the 
other properties of the judgment-debtor 
should be pursued in due- course. The 
properties covered by the mortgage were 
sold. It is not contested that there is 
a balance outstanding, but on the decree- 
holder’s seeking to proceed against the other 
properties of the judgment-debtor two objec- 
tions were made, firstly, that the judgment- 
debtors were minors and could not be 
pursued without guardians, and, secondly, 
that there had not been any order under 
rule 6 of Order XXXIV and until that 
order was made no proceedings against 
properties other than the mortgaged proper- 
ties could be taken. l 

In the first objeotion, there appears, on 
the merits, to be no substance whatsoever, 
but there is substance in the contention 
that the making of a formal order under 
rule 6 is a necessary preliminary to 
pursue properties not sovered by the 
mortgage. This has been the universal 
view taken, and the position is not 
altered by the fact that the original decree 
was a compromise decree. All that that 
compromise in effeck does is to createan 
undertaking on the part of the judgment- 
debtor not to sontest an order under rule 
6. The beneSt of an order under -rule 6 
is that a proper account is taken, the 
parties know exactly ‘where they stand, and, 


ut 
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the proceedings are inorder, As at present : 
framed the proceedings are not in order. 
We, therefore, direct that a proper order 


. ba made under rule 6, stating the amount 


of the’ indebtedness of the judgment-debtor 
and- formally authorizing the dearee-holder 
to proceed against the properties not covered 
by the mortgage. 
Order accordingly. 
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CALCUTTA HIGH COURT. 
APPBAL Faow APPELLATE Decree No, 729 | 
or 1916. 

April 3, 1918. 
Preseni:—Mr. Justice Fletcher and Justice 
Sir Syed Shamsul Huda, Kr. 
- SAINUDDIN— PuaIntiFF—APPELLANT 
VOTEUS 
Sanai LATIFANNESSA BIBI AND OTHERS 


—DEFENDANTS — RESPONDENTS. l 
Muhammadan Law—Divorce—Tafveez—Post-nup- 
tial delegation of power of divorce, validity of— Resti- 
tution of conjugal rights, suit for, maintainability of. 
Under the Muhammadan Law, post-nuptial delega- 


tion of the power of divorce or tafveez-t-talag made . 


bya Muhammadan husband in ‘favour of his wife 
and contained ina registered kabin-numah exocuted 


~ after marriage is valid and operative. [p. 609, col. 2.] 


(Authorities reviewed.) 
The plaintiff, 2 Muhammadan, executed a kabin- 


, namak sometime after his marriage in favour of 
' his wife, which provided amongst other matters that 


he would not,take a second wife without the per- 


mission of his first wife, and that in case of violation 


of this condition the latter might, when she chosg, 
divorce him and take a second husband. 
after without taking the permission of his wife the 
pleintif took a second wife and upon that the first 
wife exercised the right of divorce contained in the 


There- 


` kabin-namah. The plaintiff then sued her for 


+ 


restitution of conjugal rights: 


Held, that the suit did not lie, as the wife Haa 


exercised the power of divorce “given to her by the 
husband and had thus putaneud to the marital 
relation between herself and her husband. [p. 611, 


col. 2.] 


Appeal against the decree of the District 
Judge, Tipperah, dated the 9th December 
1915, affirming that of the Munsif, lst Court, 
Comillas dated the 23rd December 1914, 


Babu Ramdayal De, for the Appellant: 
Babu Sasadhar Roy (Sr.), for the ines ponds 
ents, 
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JUDGMENT, 

SHAMSUL Hopa, J.—This appeal arises out 
of a suit brought by the plaintiff for restitution 
of conjugal rights against his wife, the defend- 
ant No. 1. The facts of the oase are 
shortly these. The parties were married 
in 1308, when a Kabin-namah was executed 
but not registered. This document was sub- 
sequently lost. A dispute then arose between 
the parties, which was settled by the exe- 
cution and regisiration of a second Kabin- 
namah in 1313. Among other matters the 
new Kabin-namah provided that the plaintiff 
would not take a second wife without the 
defendant’s permission. The 
concluded as follows — Be it noted that if 
I violate any of the aforesaid conditions 
or-any portion thereof, I delegate to you 
my own powerof giving three ¢alags such as 
is possessed by males. Whenever you 


` choose you may #dlag or repudiate your person 


three times and then take another husband.’ 


. it is found that between 1313 and 1320 


. the plaintiff-appellant took a second wife 


without obtaining the permission of the 
defendant. - When the present snit for 
restitution of conjugal rights was instituted, 
the wife gave herself three divorces in 
accordance with Muhammadan Law under 
the authority given to her by the husband. 
Both the lower Cour's have dismissed the 
plaintifi’s suit and hence this appeal. 


It has been contended before us that a 
post nuptial delegation of the power of divorce, 
or tafvecz-t-talag as it is called by Musalman 
lawyers, is not valid. No authority has been 
sited for serch a proposition. A reference 
to books on Muhammadan Law makes it 
abundantly clear that such a delegation is 
valid. In fast most of the instances of 
tifveez given in the books are post nuptial 
and refer to authority given by a person 
to another who is already his’ wife. Re- 
ference may be made to Baillie’s Digest of 
Muhammadan Law, page 241. The mora 
difficult questions, however, that have begn 
raised before ns are the following: — 

_L. That the authority given to the wife 


-gould only be exercised immediately in the 


majlis in whick it was given and was Jost not 
being so exercised, 

2. That the authority should have been 
exercised immediately on the happening of 
the event upon which it was contingent, 


document | 
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3. That the delegation was revocable 
and the institution of ‘the suit amounted to 
such revocation, 

Before proceeding to a discussion of these 
questions, it would be convenient to refer to 
certain well-established principles of Muham- 
“madan Law with reference to which the 
law onthe subject of ‘delegation’ has been 
discussed ‘in the text books. Muhammadan 
lawyers make a distinction between zsbatat 
or acts which create rights and ¢sgatats, če, 


acts which only extinguish existing rights.~ 


Mr. Justice Abdur Rahim refers to .the 
distinction in his extremely valuable work on 
Mubammadan Jurisprudence at page 195, 
Lamleek, which means making another the 
malik or owner of a thing and insludes 
ordinary cases of sale, gift and similar other 
transactions, belongs to the former, 

The <sgatat inclade release, divorce, 
emancipation of slaves, etc. leaving aside 
‘exceptions to the generalrule, it isa well. 
established role of Muhammadan Law that 
in 
-it is not valid to make the transaction 
dependent on any condition or sontingensy, 

ak sk ; * * # 


~ 


All tamleeks must, as a rule, be uncon- 


_ ditional, they must be accepted immediately 


inthe majlis (sitting) itself and it is open 


in such cases to the mumallick (ie, the condition becomés void or it vitiates 


person making another the malik of his 
rights) to reyoke the tamleek before ao- 


ceptance. Whereas in isgatat, (ie, aots 
causing extinction of rights} faleeg is 
valid, 2.e., these may be made dependent 


`., on conditions and generally acceptance in 


the majlis is not necessary nor 
authority revocable. 
yers have found it difficult to apply to 
cases Of delegation or divorce all the ingi. 
dents of g tamleek. They argue that thig 
isa special kind of tamleek, for the reason 
that in ordinary cases of tamleek, or the 
transference of a right, the transferor ig 
completely deprived of his right which 
‘after the transfer vests in the transferee, 


is the 


but in the case of a delegation of the’ famleck (ie, delegation of the. right of’ 


anthority to divorce, the husband is not 
deprived of his right and both the husband 
and the wife have in their hands the power of 
divorce. It is also not strictly . included 
in the ¢tsqatat, because the delegation doos 
not by itself .extinguish any rights 
though the exercise of the delegated an. 


he a ' 
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cases of tamleek, talseg is not valid; z.¢,, 


The Muhammadan lawe- 


[1918 
thority does. They hold that the delega- 
tion of an authority to divorce partakes 
only partially of the character of tamleek. 
It, therefore, admits of taleeg, that is, it 
may be made dependent on conditions. 
Accordingly they lay down special rules for 
cages of this class, Theso may be stated thus: 

(1) That where the delegation is un- 


the majlis, the delegated authority must 


conditional and the woman is present in . 


be accepted and exercised then and there - 


or as the Muhammadan lawyers call it, ‘in the 
majlis’ as in ordinary cases of tamleek. 

(2) That unlike ordinary tamleeks as- 
ceptance in the majlis ~is not essential, so 
‘that if the woman is absent, ‘she may 
accept the delegation in the majlis in which 
she hears -of it and must exercise the 
authority thenand there, unless any time is 


fixed or she is expressly allowed to exercise ` 


the power at any time she oliooses. 
(83). That there is no power of revocation in 
such cases. | a a z ' 
(4) That the delegation may be con- 


` tingənt or be subject to conditions and in 


such cases the contingency must bave hap- 
pened and the condition must haye been 


* fulfilled before the delegated authority could 


be exercised. This is unlike tamleek which, 
when coupled with any condition, either ae 
the 
transaction, In cases of conditional or col: 
tingent delegation, the power must 
exercised as’ soon as the contingency ‘has 
happened or if the fulfilment of the con- 
dition. is not in the immediate powbr of 
the wife, when the condition is fulfilled 
unless, as in the case of conditional delega- 
tion, words are used to indicate that the 
power js to be exercised within a particular 
period or at any time the wife chooses. i 

The following passages translated from 
text books on Muhammadan Law amply 
establish these propositions, The original 
texts are quoted* in the “appendix to this 
judgment, 

(1) It is. stated in the Zakhira that thia 


divorce) is different from .other tamleeks, 
inasmuch as it continues after. the majlis 
when the woman is absent and is not 
dependent on acceptance. Lt is, therefore, 


‘Olearthat this kind of tamleek does not require 





* Not quoted in this report— Ad, 5 


“ a 


be ` 


r 


- 


~ 


. ‘mailis but where words 
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as 


* 


_ the asseptance on which the validity of other 
tamleeks depends, bacause itis a tamleek 
which ends alone with the person, giving it 
without an acceptance and is notcapable 
of baing revoked—Fat-hul-Qadeer, a comment- 
ary on the Hedaya by Shaikh-al-Islam Ibn-i- 
Hamam, Volume III; page 411, Caleutta 
Edition. | 

(2) The. woman is authorised (to exer- 
sise the power of divorce that ‘may be 
delegated. to her). in the majlis in which 


. She “comes to know of the delegation either 


by being present when the delegation is 
made or (if absent) when she hears of it, 
Bat if she allows one or more days -to 
pasi, she is not entitled to exercise the 
authority after the majlis exoept where the 
husband adds, to -the expression ‘divorae 


yourself’ or similar expressions, words such 


as ‘when yon desire’ or 
desire’,in which case the exercise of the 
‘authority will not bə confined to the 
majlis and the husband has no right to 
revoke the authority giyen —-Duor-rul-Mukh- 
tar, Book 2, pages 475, 476, Egyptian 
Edition. A gk 

- (8) The use of the words ‘when’ or 
‘whenever’ embraces all times 
man had said ‘at any time you desire’ 


~ 


“and the delegation is not sonfined to the 


majlis—Rad-dul-Muhtar, Volume II, page 
487, Egyptian Edition. 

(4) “A delegation confined to the 
‘when you choose’ 
are added, the woman is authorised to 
divorse either in the’ majlis or after it. — 
Bah-rur-Raigq, Volume ILI, page354, Egyptian 
Edition. (Exactly the sama lauguags is used 


19 


_.in Hedaya, Hzyptian Edition, page 4353). 


AS 


` 


(5) If a man says to his wife your 
-business is in your hand\when or when- 
ever you desire, it is open to her to divoree 


herself at once in the majlis or outside it at. 


any time she desires —Fatawa-i-Alamgiri, 
Volume I, page 562, Calcutta Edition. 

(6) A man left ~the business of his 
wife in her hand on this condition. that 
when he beat her without fault, she could 
divorce herself whenever she wished, Then 


she went out of the house without her 
husband’s permission. The husband then 
sbeat her. Would hər business be inher 


hand? It is ‘said it would not bain her 
hand if her prompt dowar has-been paid 
bat if itis nob paid, itis open, to her to 


d 
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go to her father’s house without his per- 
mission or to . refuse her person to him 
for the realisation of her prompt dower. 
In that case her going out of the house 
will not be a fault (and the beating being 
without fault'she would have the right to 
divorce herself;—-Alamgiri, Volume. I, page 
Caloutta Edition. 

In. this case there was a clear delega- 
divorce which the 
defendant was expressly allowed to exercise 
‘whenever she chose.’ She has exercisad that 
power and thus has put an end to the 
marital relation between her and her hus- 
band, The suit for restitution of sonjugal 
rights’ sannot, therefore, lie and has been 
rightly dismissed. The appeal fails and is 
dismissed with costs, 


WLETCAER, J.I agree. 


Appeal dismissed. 
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NAGPUR JUDICIAL COMMISSIONER'S 

| COURT. 

MISOELLANEOUS Civin APPÉAL No 25B or 1917, 
. April 10, 1918. 

Pregent:—Mr. Kotwal, A. J. O.. 
LAXMINARAYAN~Decree-Hotpsr— 
APPELLANT 

, versus 

Musammat PURNABAI—Prrowasmge, AND 

Musammat JAWAHER BAI Winow or 
~MUKUNDRAM—Jopauunt-Destor— ` 
NoN- APPLICANTS. 

Civil Procedure Code (Act V of 1908), 0. XX, rr, 
54 (2), 67, 63, 90—Ezecution of decree ~Sale—Pro- 
necessary for—Omission to 
comply with necessary formalities, effect of. 

À. copy of the proclamation of sale must, under 
rifle 67 read with rule 54 (2) of Order XXI of the 
Civil Procedure Code, be ‘affixed upon a conspicu- 
ous part of the-Court house, and under rule 68 of 
the Order the sale must take place after the expiration- 
of at least 30 days from the day on which the copy 
of the proclamation isso affixed. An omission to 
comply with any of those formalities is a material 
irregularity in the publication of the sale within the 
meaning of Order XXI, rule 90, of the Civil Pro. 
cedure Code and vitiates the sale. [p. 612, col. 1.] 

Appeal against the order of the 2nd Addi- 
tional Divisional Judge, Amraoti, dated.the 
25th June 1917, in Execution Case No. 28 


r> 
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- but the 
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KHEITRA MOHAN SINGH V. SAIB DAS CHANDER, 


Messrs. K. V. Deosker and 8S. K. Duram, 
for the Appellant. ; 

Mr. M. V. Joshee, for Respondent No. 1. 
_ JUDGMENT.—The appellant is the 
assignee of a desree for sale passed `on foot 
of.a mortgage in fayour of one Sadasukh 
Jankidas. A house, the subject of the mort- 
gage, was ordered to be sold on the 29th 
March 1917. The appellant, who-has. been 
substituted as the decree-holder, bid at the 
sale, and the house was knocked down in 
his favour for Rs. 6,000. As he did not 
deposit the 25 per cent. of the price of the 
sale, the gale Amin put up the house for sale 
On the exe- 
suting Court receiving the sale Amin’s 
report, if ordered a fresh sale proclanration’ 
to issue and a fresh sale to be held on 
the 14th May 1917. On this date the house 
was knocked down to the’ respondent for a 
sum of Rs. 650. The appellant applied to 
the executing Court to set aside the’ sale 
application was summarily dis- 
missed, An appeal has now been filed to 
this Court by him. 7 

On looking through the record I find that 
there was a material irregularity in the 
publication of the sale. A scopy of the 
proclamation of sale must, under Order 
KAI, rule 67, read with rule 54 (2), be 
‘affixed upon a conspicuous part of the Court 
house, and under rule 68 the sale must 
take place cnly after the expiration of at 
least 30 days, from the day on which the 
copy- of the proclamation has been affixed 
on the Court house of the Jndge ordering 
the sale. The proclamation announcing the 
2nd sale bears.an endorsement, dated 14th 


“May 1917, that a copy of it is affixed to 


the board. I take this prima facie to mean 
that it was affixed on that day. The house- 
was sold on the lst occasion for Rs. 6,000 
and is said to fetch a rent of Rs, €0 per 
month: Its sale for Rs. 650 only on the 
second occasion cannot but be said to have 
resulted in a substantial injury-—to the 
deoree-holder. I set aside the 2nd sale of 
the 14th May 1917 in favour of the re- 
pondent Purnabai. The question remains 
whether the first sale in favour of the 
decree-holder should be upheld, In view of 
the fact that the decree-holder took no steps 


- ‘to have the order of the executing Court, 


dated 5th April 1917, ordering a fresh sale 
set aside, I də not consider it necessary to 
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“interfere with that order, The result will 


bə that a fresh sale will have to be held 
after,the necessary preliminary formalities. 
As regards costs the appellant is to blame 
for not having taken proseedings to have 
the order of the executing Court, dated 5th 
April 1917, set aside. I direst that he 
will pay the ccsts of the respondent Parna- 
bai throughout, including. the costs of the 
sale certificate and. Rs. 15 as Pleader’s-fee 
in this Court. The appeal is allowed to 
the extent indicated above. 
Appeal parily allow:d. 


| CALCUTTA HIGH COURT. 
Civit Rus No. 312 or 1918, 
July 26, 1918. . < 
Present: —Mr, Justice Teunon and Mr, 
Justice Cuming. 
KHETTRA MOHAN SINGH AND anoragr 
s + PETITIONERS 
VETEUS 


SHIB DAS CHANDER—Opposire PARTY, 

Provincial Small Causes Courts Act (IX of 1887), s. 
23— Return of plaint in suit involving question of title 
——Court, power of. ; 

Under section 23 of the Provincial Small Causes 
Courts Act a Small Cause Court has power to return. 
a plaint, to be’presented in the Court having juris- 
diction to determine the question of title raised in 
tha suit, ever though the question is alleged to 
be res judicata by-reason of a previous suit between ` 
the a and the lessor of the defendant [p. 618, 
col. 1. 


Rule ‘against the order of the Court of 
Small Causes, Sealdah, 

Babu Fitaram Banerjee, for the Petition- 
ers.—This Rule was directed against an orJer 
passed under section 23 of the Provincial 
Small Causes Courts Act in a suit for 
recovery of damages for wrongful use and 
occupation. The learned Small Cause 
Court Judge has improperly exercised his 
jurisdiction in ordering the return of the. 
plaint simply beesause the defendant raised 
a question of title, The learned Judge 
shonld have considered that the question, 
of title now raised was decided in a former — 
suit between the plaintiff and the person 
seb up by the defendant as his lessor, 


7 
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Under section 23 a Court ‘of Small Causes. 


‘tis not debarred - fram determining a ques- 


LAN 


' akal (1), 


tion of title, and if it does try- the ques- 
tion it'becoies res judicata., The learned 


Judge has looked at the thing from 8 S Present: —Mr. Justice Roe and Mr. Justica `. 


~ wrong standpoint, 
7 whether the plaintiff had proved his ‘title, i 


His duty was to see 


but ha'has` not done that. ‘Again, when 
the defendant set up a title in favour, 


-ofa third person, the Court should have. 


seen whicli of thé two persons had got a 
‘better title. - The question whether the 
“plaintiff - or the . person set up by the 
defendant has got a better title as. his 
lessor; 1 is also .res judicata in view of the 
previous case batween them in which the 
question of title was decided in plaintiff’s 
favour, é 

Refers to Gopi Nath Chobe v. Bhugwat Per- 
Run Bahadoor Ringh- v.. Lacio 
Kooer (2) 

No one appeared for the Opposite - Patty. 


JUDGMENT. —This is- an application 


- under section 25 of the Provincial Small 


ON 


- ~ brought in the- 


b 


Causes: Courts Act. It is dirested against 
an order by which, proceeding under section 
23 of that Act, the Judge of the Court . 
of Small: Oansés has returned the_ plaint 


“to be presented’ to a Court having juris- 


distion to determine! the ques'ion of title 
raised in the suit.. 
plaintiffs in the suit in question “did 
„depend upon. proof of plaintiffs’ title to 
' immoveable property sannot. be - disputed, 


and we ‘sea no ground for thinking that in ` 


returning the. plaint the Judge of the 
Court of Small Causes has improperly 
exercised the discretion vested in him under 
section: 23 of the Act. ‘It has ‘been sug- 
gested that the question of title is in. 
faot res: judicata by reason of a suit 
preceding year between 
the present plaintiffs and the lessor’ of 
the present, defendant... But for-the reasons 
given by the- Subordinate Judge and also 
. by reason of ` the fast that the Court of 
Small..Causes cannot- finally determine ‘a 
question of title, we cannot accede to that 


sontention, This maa is accordingly ndi 
charged, . 
idi Rule discharged,” 
(1) 10 O, 697; 5 Ind. Dec. (N. 8.) 468. : 


` (2) 6 G. 406; 7 0. L. R. 253; 3 tad, Dec. (N. 8.) 265; 
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PATNA HIGH COURT,- 
ÅPPEAL FROM APPELLATE Decree No. 988 OF 
~ . 1917, 

Tay 18,1918, 


Coutts. 
Thakur DEBËNDRO NATH SAH DEO— 
` APPELLANT ih 
versus- 


—DEO NANDAN SINGH— RESPONDENT. 

Impartible property, transfer of, whether subject to 
right of maintenance of younger members—Custom, 
proof of. 

-~ Where it is alleged thai a transfer of. impartible 
property is subject to the right of maintenance of 
the younger members of the family ‘of the trans. 
feror, the allegation must be supported by proof of 
a custom to that effect existent i in the family. [p. 614, 
col. 1.] 


Appeal from á decision, of the]Subordinate 


Judge, Ranchi, dated the 12th February 1917, - 


modifying that of the Munsif, Gamla, dated 
the 15th December 1915. . 


Mr. Amir Hasan for Mr, Mohammed E ukht: < 


uddin, for the Appellant.. 


Rai Gurusaran Prosad, for the Respond- 
ent. 
JUDGMENT.—The appellant in this case 
was a purchaser of an impartible estate 
situated in Chota Nagpur, the respondent 
being one of the younger brothera of the 
transferor. The suit bythe respondent wag 
for the recovery of a J/8rd*share of the 


property transferred. The learned Munsif* 
- dismissed his suit. 
‘nate Judge, on the ground that the respond- 


The learned Subordi.- 


ent was entitled to . maintenance ont of 
the property alienated, held that in equity 
the respondent was entitled to.a decree 
for a share in the property in lieu of tha 
maintenance that he had lost by the transfer, 


and in this view of the’ case gave a decrea . 


for a 1/4th share of the property transferred. 
Against ‘that desision there is an appeal 
and a cross- appeal, 

In our view the appeal must snaceed, 
The authority. quoted bythe learned Sub. 
ordinate Judge .[Durgadut Singh vy. Ramesh. 
war Singh (1)] cannot be interpreted in the 
way suggested: by him, and indeéd it was 
interpreted in a directly sontrary fashion 
in the Munsif’s Court. Where there has 
already been a grant made for maintenance 


| (1) 4Ind. Cas. 2; 86 C. 943; 13 O. W. N. 1013; 6 M. 
L. T. 68; 19 M. L.J. 667; 10 O. L.J. 288; 6 A. L.J, 
‘847; 11 Bom. U. B. 901; 36 T. A.-176 (P. C.), 
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 BIBHDTI BATSAN CHAKRAVARTY V. UMESH CHANDRA MUKHERJER, 


from impartible property, we may consede 
that the transfer of the property would 
not destroy the grant made, but where ib 
is alleged that the transfer of sush imparti- 


ble property is «subject to the right of? 


maintenance that is in the younger mem- 


bers of the family, that suggestion must - 


be’ supported ‘by proof of a custom existent 
in the family. 
that there are still other properties left 
with the head of the family. It will bs 
-open to the plaintiff to instituto any suit 
against his own family for suitable main- 
tenance. The appeal must be deoreed, 
and the cross-appeal dismissed, and the 
plaintiff's “suit dismissed in all Courts with 
costs. 
o Appeal decreed, 


CALCUTTA HIGH COURT. 
_ Orvin Row No, 349 or 1918, 
August 19, 1918. 


_*  Present:—Mr. Justice Fletcher and Mr. 


Justice Walmsley. 
-BIBHUTI BHUSAN CHAKRAVARTY 
AND OTHERS—~—PETITIONERS 


z i Versus 
. UMESH CHANDRA, MUKHERJBE— 
Opposite Parry. 

Civil Procedure Gode (Act V of 1968), s. 115— 
Revision — Question of law— High Court, power of 
interference of. 

A High Court cannot interfere under the ee 
of section 115, Code of Civil Procedare, with a decision 
at the instance of persons who complain of the 


- decision ‘on a point of law. [p. 614, col. 2.) 


Rule against the desision of the District 
Judge, Bankura. 

Babus Shtb Chander Palit and Jadunath 
Mondal, for the Petitioners. 

Babus Bepin Behari Ghose (II) and Bejoy 
Kumar Chatterjee, for the Opposite Party 

JUDGMENT. ° 

FLETCHER, J.— This is an application made 
by the decree- holders who purchased certain 
property in execution, asking the Court to 
get aside an order made by the. District 


~ 


It is brought to our notice’ 


“it would have been mush batter 


Judge affirming the decision of the Munsif, 
The District Judge has found that the” 
applicants obtained by  frandulent supe 
pression of salo. notices a property of son- 
siderable value for an - inadequate price of 
Rs... 49 only. The decres-holders, being 
averieved by the judgment of the- District 
Judge, have applied to this Court to have 
the order set aside.. The first question 
that arises is this: Had the opposite party | 
an interest entitling him’ to come to Court — 
under the provisions of Order XXI,rule 90, 
Code of Civil Procedure. The opposite 
party had a mortgage—a mortgage securing 
the payment of paddy—and apparently there 
were endorsements on the deed. The 
learned Judge held that the opposite party 
had an interest. Itis quite trne that the 
learned Judge departed from the duties of 
a Judge when he stated that the mortgagors 
were morally bound to pay off the debt. 
But notwithstanding that, he in his capacity 


as a Judge adjudicated on the rights of the - 
parties and held that the opposite party | 


had a subsisting interest on thè terms of 
the mortgage. Thatisa pure question of 
law. Whether or not the opposite. party has 
under the terms of the mortgage an interest 
in the property isa matter on which, as 
far as I can see, the. Judges of this Court 


- are not all agreed as-fo what is the nature 


of the mortgage and what is the afticle of 
the Indian Limitation Aot that applies to 
the case. Botthisis a question 
and itis quite clear that the Court will not 
and cannot interfere under the terms of 
section 115, Code: of Civil Procedure, at the 


. instance of the persons who complain of the 


learned Judge’s decision on a point of 
law. 

The next point that has been seriously 
ressead by_ Mr. 
petitioners is as regards the finding.of the 
learned Judge with reference to the applica- 
tions to set aside the sale, having regard 
to the fasts of the case, being within the 
time allowed to make such ‘an application. 
It is quite true that if one takes that as 
the first part of the judgment and alone, 
the finding is not sufficient. Of course, 
“if - the 
finding ` had been givenin clear and con- 
clusive terms in an earlier part of the judg- 
ment. But what the learned Judge meant 
to say is quite clear. If one reads the neyt 


- 


of law 


Palit on‘ behalf cf the - 


* 


4 
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part of his judgment which is’ not dealing 


with the question of limitation, and takes 
the findings made therein coupled with the 
earlier portion of the judgment, it is quite 
clear thatthe learned Judge meunt to find 
facts on which he could some to the son- 


- glngidn that the application to set aside the 


sale was within time. I think in this case 


. ho ground has been shown to us to interfere 


with the decision of the learned District 


Judge. The present Rule, therefore, fails 
and is discharged with costs, one gold. 
mohur. 


< WALMSLEY, J.—I agree, 
a Rule discharged. 


MADRAS HIGH COURT. 


Seconp CIVILE Appears Nos. 1307 to 1357, , 


1359 ro 1867, 1369 anv 1370 oF 1916, 
Ostober 31, 1917. 
Present :—Mr. Jaskae Seshagiri Aiyar 
and Mr. Justice Napier. 
-KAMULAMMAL AVERGAL, ZEMIN. 
< DARINI or BODIN AICKANUR— 
PLAINTIFE— A PPELLANT 
VETSUS 
ATHIKARI SANGALI SUBBA PILLAI 
AND OTHERS — DEFENDANT S=—= . 


RESPONDENTS, 

Madras Estates Land Act (I of 19808), ss, 6 (2), 28, 
45, 163—Landlord and tenant—Rent, right to recover, 
from persons not regular tenants—Jurisdiction of 
Revenue Courts—Grant of land for cultivation without 


‘fixity of property or tenure, validity of—Indefiniteness 


-—-Kandetha poruppuguthagai, payment of—Status of 
person paying—Permanent tenure, grant of, whether 
binding on grantor ‘or his successor— Evidence Act (I 
of 1872), ss. 64, 65—Copy of document exhibited by 
consent of parties— Appellate Court, power of, to reject 


copy. 
z Undér the provisions of sections 45 and 163 of 
the Madras Estates Land Act read-with the Expla- 
nation to section 6, clause (2) of the Act, a claim for 
rent against persons within an estate who occupy 
ryott land, either by legal right or otherwise, must 
be instituted in the Revenue Court. [p. 618, col. 2.] 
A grant allowing the grantees to cultivate what- 


ever and whenever they dike isnot a grant with . 


any fixity of property or of tenure, which the law 
will ka, ilah as epee nee a heritable right. [p. 619, 
pl. 1. a 


~~ 
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Except under the provisions of the Madras 
Estates Land Act, a permanent settlement of rent 
by a landlord is not binding on his successors. Tho 
burden ison the grantee to show that there is a 
grant of the kind mentioned im section 26 of the 
Act. [p. 619, col, 2 ] 

Where a copy of a document is exhibited in the 
trial Court with the consent of both parties, the 
Appellate Court has no jurisdiction to reject it on 
the ground that the original has not been produced. 
[p. 617, col. 1.] 

Per Seshagiri, Aiyar J; —Where the relationship of 
landlord and tenant is admitted, the mere fact that 
the tenant has not paid rent for a long number of 
years will not bar the landlord’s right to recover 
what x considers to be a reasonable rent, [p. 620, 
col. 1 

Per Napier, JiWhere there has been a bona fide 
mistaken belief that a document has been properly 
proved and where that document is of fundamental 
importance for the decision of the questions at 
issue between the parties,the Appellate Court should 
always give the parties an opportunity of producing 
proper evidence on the point. [p. 620, cols. 1 & 2.] 

_ Obiter.—A grant on payment of a kandetha porup. 
puguthagai,ie., by payment of 2 fixed rent, will not 
make the grantee a landlord but only a tenant. ([p. 
621, col. I. 

Second appeals against the decrees of the 
District Court, Madura, in Appeal Suits 
Nos. 444 to 494, 496 to 504, 506 and 507 
of 1915, preferred respectively against the 
decrees of the Court of the Deputy Colleetor, 
Usalampatti. Division, in Summary Suits Ncs. 
817 to 827,-£29, 831 to 234, 836 to 839, 841 
to 844,446 to £50, £52, 857 to 859, £61 of 
1912, 1036 to 1038, 1041, 1042, 1044, 1045, 
1047, 1050, 1053, 1054, 1056, 1057, 1060, 
1062, 1068, 1064, 1066, 1€67, 1069, 1072, 
1073, 1074, 1077, 1081, 1086, 1089 and 1099 
of 1913, 

Messrs, K, V. Krishnaswamy Ayyar and K, 
V. Sesha Ayyangar, for the Appellant. 

Mr. S. Panchapagesa Sastri for Mr. K. 8, 
Jayarama Ayyar, for the Respondents. 

: JUDGMENT. 

 SESHAGIBI ÅIYAR, J.—The same point arises 
in all these second appeals. Second Appeals 
Nos. 1:07 to 1340 arise gut of suits by the 
landlord for rent in the Revenue Court. 
Second Appeals Nos. 1341 to 1570 are from 
suits by tenants against the landlord to 
set aside revenue sales. The first group of 
eases relates to the rent of Fasli 1318. 
The second group of oases relates to the 
sales for the rent due for Fasli 1321. The 
landlord is the Zemindarini of Bodinaickaner. 
The tensnts are known as Mannadies and 
reside in the village of Agamalai within 
the Zémindari. The plaintiff, by. which ex- 
pression I refer tothe landlord throughout 


vs 


f 


- and, lastly, 
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this jodgmont, sued for rent. on the ground 
that Agamalai is within her Zsmindari, 
that she is the landlord and that defendants 
dre her texants. The plea of tho Manna- 


dies is that the plaintiff is not their land-° 


lord, that from- time immemorial, they have 
been paying a Bil Mukta amount-of Rs. 50 
a year known as Poruppuguthagai, that the 
said payment was not made by them in 
the oapasity of tenants, that, consequently, 
this suit brought in the Revenue Court 


‘does not lie and also that the claim for 


rent is barred by limitation. 

The Deputy Collector found against most 
of the coutentions of the defendants, but 
he held that the suit. was barred by limi- 


tation, that the defendants were not tenants 


and that consequently the plaint should be 
returned for presentation to the Civil Court, 


The judgment was practically confirmed in. 
Some of 


appeal by the District Judge. 
the points. raised by the tenants are not 
supported by “any document filed in the 
case, The Courts* below have drawn large- 
ly from the District Manual of Madura 
compiled by.Mr. J. H. Nelson in arriving 
at their conclusions, Hven this compilation 
does not help us in finding a solution 
for many points of antiquarian interest 


“which have been raised by the “defend- 


ants, 

_ Before TER the points argued be- 
fore us, I may state that we have baen 
acsisted a great. deal in onr task by the 
well‘arranged and: clearly thought ‘ont 
judgment of the Deputy Collestor. The 
points which have to be considered in de- 
siding whether the Revenue Oourt or the 
Civil Court has jurisdiction are -these:— 
(a) Whether the village in which the pro- 
perties in question are situatec is part of 
an estate; (6) whether the plaintiff is a 


. landlord; (c) whether the lands, in respect 


of which rent is claimed, is a ryoti land; 
(d) whether the defendants are tenants; (e) 
what is the amount of rent 
payable i in respeot of the holdings of each 


_ of the defendants ? 


As regards the lst question, the Deputy 
Collector was of opinion that Agamalai is 
part of the Bodinnickanur estate. The Dis- 
trict Judge has differed from him, mainly 
on the ground that the Sannad relating to 
Bodinaickanur has not been exhibited in 
the case. The original of the Sannad - yn- 


' ing to grant him time. 


doubtedly was not filed. But, it is olone 
that both parties agreed thata sopy of it 
‘printed in a Privy Council record may be 
exhibited in the place of the original. The 
District Judge says that the Saunad was 


not mentioned as an exhibit in the list 
‘of documents in the lower Court’s judg- 


ment. His opinion was that the Deputy 
Collector, without exhibiting the document, 


perused it and used it irregularly in ar- 


riving at a conclusion on the question . 
whether Agamalai was within the Bodi- 
naickanur Zemindari. The learned District ' 
Judge is clearly under misapprehension on. 
this question. What happened was that 
the printed book was put in before the- 
Daputy Collector. He marked that portion 

of it relating to the Sannad as Exhibit 62 
and puthis initials thereunder. Apparently 
the printed copy was’ returned to the party 
without getting a certified copy filed under 
Order XIV, rule 9 of the Code of Civil 
Procedure. This is undoubtedly an ir- 

regularity which has apparently misled 
the. District Judge. But there is no ground 
for saying that the copy. of the Sannad 
was not exhibited before the Deputy Collector. 
Apparently the District Judge is of opinion 
that a copy should not have been allowed 
to “be filed. If he thought that the’ origi- 
nal should be referred to, he should hays 
given the parties an opportunity of produs- 
ing it, having regard to what took -place 
in the Court below. Before us, the Vakil 
for the tenants conceded that the copy 
‘exhibited is a true copy of the original 
Sannad. We also find, on referring to the 
printed book, that this same scopy was filed 
as an exhibit ond previous occasion in the 
Mansif’s Court. We suggested to the Vakil’ 
for the respondents that-if he desired to have 
an adjournment in order that the original 
may be compared with the sopy we were will. 

But the learned Vakil 
said that there is no necessity for the 
original being sent for, the copy having 
been exhibited with the consent of both. 


_the parties it- was not opani to: the Dis- 


trict Judge to have rejected the Sannad, The 
Appellate Court has, no ‘doubt, large powers 
in rejecting documents on the ground of 
their not being relevant. Bat on-the 


-question whether the original should have 
„been produced and whether the lower Court 


was justified in. putting on tha fils a gJ, 


e” 


- Das v, Babu . 
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I do not think the Appellate Court had 
any right to.reject a document exhibited, 
The reason of the. rule is that if one 
party objected to the copy going in, ths 
other party could have taken steps to 
produce the original. As was pointed cut 
by the Judicial Committee in A.B. Miller, 
Official Assignee of the Estate of Ramkishen 
-Madho Das (1), while the 
Appellate Court has jurisdiction to reject 
a document on: the. ground of its not 
being relevant, it has no right to object 
-to a dosument on the ground of insuffici- 
noy of proof. ‘This principle was recog 
nised in Padman v. Hanwanta (2), Uppara 
Hanumanthu vy. Peddapulle Samacharlu (3), 
Ohimnaiz Govind. Godbole v, Dinkar Dhondev 
Godbole (4) ‘and Akbur Ali. v. Bhyea Lal Jha 
(5), Mr. Jastico Benson and Mr, Justice 
Sandara Aiyar, -after reviewing all the 
authorities on the question, point out in 
Sri Rajah Parakasrayanim Garu v. Venkata 
Rao (6) “consent or want of objection to 
the reeéption of evidence which is irrele- 
vant cannot make the evidence relevant. 
But consent or want of objection to the 


wrong manner in which relevant evidence 


should be brought on record of the suit 
disentitles parties from objecting to such 
evidence: in a Cort of Appeal.” I en- 
tirely agree with this statement of the 
law and hold that the District Judge 


- was wrong in not having considered the 


Sannad which was,admitted in evidence 
: by the Deputy Collector. On perusing the 
Sanuad, it is clear that Agamalai is one 
of the villages within the ambit of the 
Bodinaiskanur Zemindari. That. was the 
view taken by the Deputy Collector and 
I agree with him. Therefore, the first 
requisite is satisfied, namely, that the suit 
village is Dart of an estate. 


(1) 19 A. 76 at p. 92; 23 I. à. 106; 7 Sar. P. 0. J, 
13; 9 Ind. Deo. (N. s.) 50 (P.C 3J 

(2) 29 Ind. Cas. 807; 29 M. L. J. 307; 17 Bom. L. 
R. 669; 18 M. L. T. 54; 2 L. W. 645; (1915) M. W. N. 
500; 22 0. L. J. 1723, 19 ©. W. N. 929; 18 A. L. J. 


801; T R. 1916; 11 P. L. R. 19:6; 110 P, W. R. 1916 


(P. 0.). 
(8) 33 Ind, Cas. 188; (1916) 1 M. W.N. 9. 


(4) 11 B. 320; 11 Ind. Jur, 842; 6 Ind, Deo. (x. 8.) . 


209. 

(6) 6 O. 686;7 O. L. R, 497; 3 Shome L. R. 260; 
3 Ind, Dec, (N. 8.)-482. 

6) 21 Ind. Cas. 819; 33 M. -169; 25 M. L. J. 360; 
(1913) M. W. N. 800, \ 


+ 
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£ 
On the second point it is not easy to 
follow the tenants’ allegations. In their 


written statement they say that the village 
originally belonged to the Travancore 
Government, that during that reign, the 
Mannadies themselves were landlords and 
paid a sort of quit rent to the Travancore 
Government, that after the British Goy- 
ernment assumed sovereignty over this 
part of the country, their rights as land. 
lords continued to subsist, that consequently 
when . the village became a part of the 
Bodinaickanur Zemindari, the Zemindar 
could have been assigned only the right 
of collecting Poruppuguthagai or quit rent 
whish was all along being paid by 
the Mannadiées first to the Travancore 
Government and then to the British Goy- 
ernment, There is nothing in the doou- 
mentary evidence produced before us to 
support this contention. The reference in 
Nelson’s. District Manual does not support 
the contention that the defendants were 
landlords. Even if they had any spesial 
rights under fhe Travancore regime, un- 
less they were recognised or continued by 
the British Government, they are not enti- 
tiled to it, Secretary of State for India vy, 
Bai -Rajbat (7). On the other hand, 
there are two unimpeachable documenta 
which show that the British Government 
did not recognise any proprietary rights 
in the Mannadies. Exhibit N is of the year 
T802. Is gives alist of the names of the 
Mannadies as cultivators and regards the 
Government as landlords, Exhibit N (1) is to 
the same effect, In both these documents 
Agamalai is mentioned as being within 
the Bodinaickanur Palayapat. The Jama- 
bandi account Exhibit O (1) gives the 
boundaries of the village and speaks of’ 
a Nattamai as the lessee of the village. 
Apparently the village was not ‘ given 
Bodinaickanur Zemindars until 
the year 1834. In Exhibit BB, which 
iss a statement recorded by the Tah- 
sildar in the sourse of an enquiry regard- 
ing boundary disputes between the Zemin 
village of Agamalai and the neighbouring 
Government village, it is stated that. the 


(7) 80 Ind, Cas, 203; 39 B. 625; 29 M. L. J,242; 19 
O. W. N. 1087; 23 O. L. J. l; 13 A. L. J. 953; 17 Bom, 
L.R. 730; 18 M. L. T. 179; 2 L, W. 731; (1915) M. 
W, N. 563; 4231. A. 229 (P. C.), 5 
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village belonged to the Bodinaickanur Zemin- 
dari. 
ment had granted the village to the Zemindars. 
| The next document of importance is 
Exhibit 6. That is a Takeed from the 
OCollestor tothe Tahsildar, in, which the 
latter officer isasked to inform the Zemin- 
dar “that he himself may collect from 
the 5th instalment the Teervai due in 
respect of the aforesaid land belonging- to 
| Yemindars and that, for realising the kist 
due for the four idetalments from the ryots 
who ploughed his said land, if the Zemin- 
dar distrains their property according to 
law and sends the Yadast to the Hazur, 
the Commissioner will be ordered to put 
the same to auction, realise the money 
and pay it (to the Zemindar).” This 
was on the 7th March 1826. By this time 
the Government had completely severed 
their connection with -the village; they had. 
no «donbt intended to directly deal: with 
the Mannadies because, as was stated in 
Nelson’s District Manual, the Government. 
wanted to have sontrol~over these hill- 
tracts as they were places of refuge for 
bandits. The same authority points ont 
that the Collector, Mr. Hurdiz, tried the 
experiment for one or two years to come 
to some settlement with the Manunadies 
and that he ultimately gave up the task 
and handed over the'villege to the Zəmin- 
dars. This is all the evidence available 
in the case regarding the history of the 
village. There is practically no evidence 
on the side of the defendants to substantiate 
their contention tha they were themselves 
the landlords.’ There is the .unquestioned 
fact that the Eruvadees have recognised the 
Bodinaickanur Zemindars as their landlords. 
` There is no reason for supposing that the 
Mannudies occupied a different position 
towards the Zemindar from the Hruvadees. 
I must bold with the Deputy Collector-that 
it has been established that the Bodinais- 
kanur Zemindars are the Jland-holders. 

The third question is as to whether the 
land is a roti land. Section 23 of the 
Estates Land Act enacts that where the 
question is, whether the land is old waste 
or ryote land, the presumption is that it 
is a ryote land. But this is a presump.-. 
tion which cam be rebutted. The question 
as to whether the land in respect of which 
rent is claimed js ryolt land has not been 
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in the, Revenue Court. 


`~ ing that it 
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considered by the Courts babe and although 
there is this presumption in favour of the . 
landlord, Iam not prepared.to hold at present 
that these lands are ryott lands. That is a 
question which will have to be considered by 
the Court of first instance. 

.The fourth question is whether the 
defendants are tenants. Mr. K. V. Krish. 
naswamy <Ayyar argued that, where tke 
lands are within a Zsmindari and they 
are ryott lands if a person is in- posses» 
sion of them, he can be proceeded-against 
in a Revenue Oourt. Section 163- of the 
Estates Land Act provides for ejectment of 
a trespasser by a Civil Court. On the 
other hand section 45 of the Ast enables 
a land-holder to resover from a person un- 
lawfully: in possession of. ryott land rent 
in the Revenue Court.” When segtions 45- 
and 163 are read together with the explana. 
tion to section 6, clause 2, ib" is, clear that 
& claim for rent against persons within the 
estate who ocoupy ryoti land, either -by 
legal right or otherwise, must be instituted 
Therefore, even if 
it is found that the defendants are not 
regular tenants; the jurisdiction of the, 
Revenue Conrt will not be ousted. Bat 
I think that in this case, having regard 
to the pleadings and to the. defense raised 
by the defendants, there is hardly any 
room for doubt that the defendants are 
tenants. We asked the learned Vakil -for 
the respondents to state the exact position 
he contended for his clients, If we reject | 
the interesting but unfounded theory that 
the Mannadies were themselves landlords, 
we have to see what their status is other- 
wise, It was suggested rather faint-heart- 
edly that they may have been Inamdars. 
There is not a serap of paper to support 
this. Then it was argued that under 
Exhibit J they acquired a permanent right 
to be on the land not necessarily as‘ ten- 
ants but as having a sort of under-tenure 
on payment of a favourable quit rent, 

Now as regards Exhibit /J,a document 
on which apparently the Deputy Collastor 
and the District Judge have relied, I may 
at once say that I see no reason for hold- 
is not receivable in evidence, 
It purports to have'been written. by a 
slerk of the Collestor’s Office, and he boldly 
quotes a statement ofa Karnam who in the 
discharge. of his duty compiled a list and 


3 


‘any written grant, 
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the descriptive memoir added tothe list. 
It was admitted that, ~ excepting for the 
beading ‘which says “that this is an ac- 


` gaunt of the village taken from the state- 


ment of Chinnayya Asari, Karnam of the 
Village,” the -rest of it is a verbatim 
report of the Karnam himself. I thiak 
that this is receivable in evidence ag being 
an official record compiled in the course 
of business, under section 34 of the Evidence 
Ast. i 

’ Now, as regards the value and effect 
of. this document the tenants contend that 
by this document they obtained a right for 
all time to come to cultivate whatever 
extent of land they liked and wherever 
they liked and to pay only Rs. 50 pew 
annum for snah cultivation. There is no 
donbt the language in the document is 
in, their favour. I may at once say that 
I ‘do not agree with the contention of the 
learned Vakil for the appellant that -this 
right must be confined to certain particular 
forest tracts” and not to the sultivable 
portion of the village.’ This construction 


- would do violence to the language of the 


document. The real question is, whether 
such a comprehensive grant can convey 
apy heritable right to the? grantees. It 
is to be remembered that we have not 
The Karnam purports 
to embody in this statement an oral pro- 
mise said to have been made to the ten- 
ants by the Zemindar. As the grant is 
Vague, . there is no fixity of property nor 
fixity of’ tenure. That such a grant sane 
not confer a heritable right was laid down 


“usus et 


in Bhaskarappa v. Collector of Nerth Kanara. 


(8). Mr. Justice West points out at 
page 584: “Even in the case of a grant of 
a definite quantity of land, but of undefined: 
locality, the two eminent lawyera Yorke 
and Talbot, both afterwards.Lord Chancel- 
lors, said: “We are of opinion that, in 
lie is not described, mor 
tained, such grant... . is by reason of 
‘the uneertainty heredi. ‘absolutely void in. 
law.’ Again he says: "As there must be 


-certainty in.a grant as to the area con- 


ferred, so must-there. be certainty as to 
the area, or at least as to the identity of 


+? 


` 


.regard to the plase where the said lands - 
any ~method_ 
“provided by which the same may be ascer- 


‘to show that there was a 


“present 
“sary for thé landlord to 


the object occupied, if the occupation, is t to 
raise the presumption of a grant of aoqui- 
escence in definite occupation: talis enim 
presumitur titulus , præcassisse qualis apparet ... 
possessio.” In the present case 
there is no ascertained locality; and an 
indefinite promise to allow the Mannadies 
to cultivate wherever and whatever they 
liked is not a‘ grant which the law will 
recognise as conferring ‘a heritable right. 
I must, therefore, hold that Exhibit J did 
not sonter A perpetual tenure in fayour of 
the tenants. There is a further difficulty 
in this case and flat is that, even suppos- 
ing that the- grant was capable of confer- 
ring a- permanent ‘right, it is not avail- 
able against the successors of the Zemindar 
who granted it. It was conceded that the 
original giantee is dead and that there 
have been three generations since his time, 
Section 26 of the Estates Land Act pro- 
vides that except in the case of grants 
made by a -Lemindar to enable the grantee 
to clear the jungle and to bring the 
waste land into cultivation, a permanent 
settlement of rent by a predecessor is not 
binding upon the successors. I do not 
want to say that it is not open to the 
defendants to show that the grant was 
made for the purpose mentioned in clause 1 
of sestion 26, but.the burden ison them 
grant of that 
it is binding upon the 
Zemindarini. , But it is unneces- 
invoke the aid 
of section 26, as I have held that Exhibit J 
did not confer a fixed tenure, ` 

[t was argued before us that even though 
defendants may be tenants, they are not 
liable to pay anything’ more than Rs. 50 
agreed to under Exhibit J. It was suggested 
in this Court that the defendants have 
acquired a limited prescriptive right to 
continue to hold the lands in their holding 
by paying an amount considerably less than 
what otherwise is being demanded in the 
present suits. “There san be no „question | 
that until the present suits were brought the 
tenants ‘have not been asked to pay any- 
thing like the amount now claimed against 
them. It may be that by long’ payment 
they have acquired a right to continue 
that payment, as argued in this Conrt. But 
that would not oust the jurisdiction of the 
Revenye Court, I express no opinion on 


e 


nature and that 


" 
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the amount of rent payable by the tenants party an opportunity of producing the prope! 


or on the question of prescription raised. _ 


My conclusion is that the Revenue Court 


“has jurisdiction to hear and determine these 


\ 


~ amount of rent payable by cach 


ny 


suits. I must, therefore, reverse the desress | 


‘of the Court below and remit the case to. 


the Court of firat instance to determina 
whether the land in respect of which rent 
is claimed. is ryof land, and what is the 
of the 
tenants in respect of the lands in his pos- 
session. l 


= I$ was rightly conceded before us that, 
if these defendants are tenants, the mere 
faot that for a long number of years they 
have not paid any rent, will not bar the 
right of the landlord to recover what he, 
aonsiders to bə reasonable rent. Really no 
question of limitation can arise under the 
circumstances, excepting if bain respsct of 
the particular sums claimed in the suits. 

The costs hitherto incurred‘will be pro- 
vided in the revised decree. 


In disposing of the oases the right said 
to have been conceded in the Courts below 
and recorded in paragraph 41 of the Deputy 


—Collestor’s. judgment, will have to be borne 


in mind. As regards the Vakil’s fee in 
this Court, we award Rs, 500 and direst 


. that it be distributed, if costs are awarded 
‘against them or in their favour, 


among. 
the tenants, The costs of printing will 
be similarly distributed. ` 

NAPIER, J.—I agree. The District Judge 
was undoubtedly in error in supposing that 


evidence. The District Judge has, however: . 
considered the oase on the assumption that 
the copy is a true one, and has desided 
that, although the village in question is- 
within the ambit of the Zemindari, the 
Asmindar is not a Jand-holder in respect 
of it within the meaning of section 3(5) of the 
Estates Land Aot and that the defendants 
who hold. possession are not ryots within 
the meaning of sub-section 15 of the same 
section. He has accepted the theory of original 
tenure of this village_ and of. its dealings 
by the British Government which, I think, 
is not supported by the evidence. He oon- 
siders it proved that this village was not 
originally a part of the Zemindari but be- 
longed to the defendants’ ancestors and that, 
therefore, the inclusion of it in the terms 
of the Sannad sould not affect their vested 
rights. Daring the argument on appeal the 
claim of the defendants was put in two 
ways, oneon the lines of the judgment of 
the District Court and the other on the 
theory of a perpetual grant from the 
Zemindar. I agree with my learned brother 
that neither of these contentions has baen 
made oub. There is nothing, in my opinion, 
in the information gathered from the Distrigt 
Manual of Madura to support this theory 
of an original grant to the defendants ; and 
whatever may have ‘bsentkeir rights under 
the previous Government, there san be- 
no question that, ab the time of the oos- 
sion, Government dealt with this village 
as being at its own disposal unfettered by 
any previous grants. It appears from the 


the copy of the Sannad “had not been pro- - istrict Manual that the Collestor resom- 
` perly exhibited in the case. Iam satisfied 


that, by consent of parties, the printed - 


scopy was pat on the file instead of the 
original. It is not suggested to us that it 
is not a correct copy, and indeed it must 
be so, being a print made for the purpose of 


. mended the retention of this village in the 


hands of Government: for the time being, 
as it was situated in the hills and was 
occupied by lawless persons who required 
olose observation. This proposal was aa- 
cepted by the Board of Revenue, -who agreed 


an appeal to the Privy Council, Even if- with the Collector that the. hill villages 


the District Judge had baen right, he should : 


not, in my opinion, have “dealt with- the 
case without giving the plaintiff an opportu- 
nity of producing the original: Sannad. 


~ Where there has been a bona fide mistaken 


belief that a document has baan properly 
proved and where that document is of 
fundamental importance for the desision of 
the question at issue! between the parties, 
qn Appellate Court should always give the 


@ 


+ 


must ba kept under Sarkar management. 
In pursuance of this policy the Collector 
fixed the rent payable for the village at 
47°5 Pans by Jamabandi in 1802, but no 
period is mentioned in the document “Hs- 
hibit O evidencing this transaction and it is 
obviously a settlement for one year only. It 
is olear that this temporary arrangement 
continued for a -namber of years but wags 
subsequently pnt an end to, 


` ~ 
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Exhibit VI, dated the 7th March 1836, 
is an entry in the book containing the 
orders -f the -Collector of the Madura 
District. It is an instruction to the Tabsildar 
to inform . the Zemindar that he might 
collest Teervai from certain lands in the 
Agamalai village as those lands were com- 
prised in his Agamalai village and. not in 
the adjacent Tenkarai Government village. 
Tt reottes that there had been a dispute 
- between the Bodinaickanur Zemindar and 
the Government with regard to the boundary 
between the two villages, which- dispute had 
terminated ‘in favour of the Zemindar. And 
we baye in Exhibit BB the evidence of a 
witness called during that boundary dispute 
to prove the true boundary between the 
villages. It appears in the form ‘of an 
Attakshi given on the 1st» September 1834, 
and the witness deposed that the land in 
question was in the village of Agamalai 
attached to the Bodinaickanur Zemindari. 
There can be no doubt, therefore, that some 
time before 1534 the Government had decid- 
ed no ‘longer to retain possession of this 
village but had granted it to-the Bodi- 
naiskanur Zemindar. This grant was subse- 
quently made permanent hy the Sannad of 
~ 1880, I am constrained, therefore, to differ 
from the District Judge, in his conclusion 
_ ou this point. 

The next ling of argument is that there 
had been a perpetual grant of the owner- 
ship of the village to the ryots proved by 
the statement of the Karnani in Exhibit J. 
I agres with my learned brother that this 
document is receivable in evidence under 
section 34 of the Evidence Act. The statement 
is. as follows; ‘Coming’ to know that the 
other ryots were not able to pay Porup- 
puguthagai, the Kandetha Poruppugathagal 

‘was fixed for all time at Rs: 50 per annum, 
as per the oral orders of the late Zemindar 
in Fasli 61 (1852), whatever be the extent 
‘of land cultivated and. wherever -be the 
‘place cultivated by these rvyots, and the 
said ryots bad to pay-the same in the 

Zemindar’s Catcherry and it was not includ- 
- 6d im the village Jamabandi, No documents 

have been secured in writing regarding 

the said lease.” The contention for the 
defendants is that they thereby became the 
land-holders, they were not tenants within 
the meaning of clause 15, section 3. - With 
regard fo the argument that they were the 


s 


t 


land-holders by virtue 


“dar purported to do was 
ryots to cultivate in this peculiar manner 


“any definite portion of the trast, 


~ land-holders. 


ere not ryots. 


< of being “persons 
owning an estate or part thereof,” I agree 


with my learned brother that this: state- 


ment by the-Karnam does not proye a 
grant of title to defendants’ ancestors, 
The village is a forest tract and the 
cultivation is Kumati, All that the Zemin- 
fo permit the 


such land as they required at a fixed rent 
of Rs. 50. Itis admitted that in the same 
area there, are and have been for a great many 
years, a number of fenants not descendants 


of the original ryofs who are known as 


Erewadees, and a number of grants: on 
Darkhast to such persons by the manager 
of the Zemindari during the minority of 
one of the Zemindars baye been pnt in 
(vide Exhibit VII series), and there is a 
mass of other evidence showing the same ` 
thing which is not disputed in this gase.. 
The existence of these other tenants made it 
impossible to hold that the Zamindar ever 
purported to make a grant of ownership of: 
It is clear, 
that the defendants are not 
They contend that they are 
not tenants, as itis not shown that they 
hold for the purpose of agriculture ryote 
land in an estate on condition of paying 
rent to the land-holder. It is not necessary 
at this stage to decide the questions raised 
on this point. Land in a Zemindari which 
is not excepted under clauses (a), (b) and (c) 
of sub section 16 of section 3 is ryoti land, 
and section, 23 raises a presumption in 
favour of the Zemindari. That question is 
one which will have to be desided, If 
it is found that the land in quéstion ig 
ryott land it will, in my opinion, be dificult 
for the defendants to make out that they 
The contention has been 
raised before us ‘that their liability being 
limited to pay Rs. 50a year, that is not 
rent within the meaning of the Act be. 
cause it cannot be increased. During the 
argument I asked for any authority for this 
proposition or for any case in which it 
had been held that persons holding under 
a Zemindar in this manner, who were not 
land-holders themselves within the meaning 
of section 3 (5), were still not ryots within the 
meaning of sub-section 15, and no such autho- 
rity was brought to my notice. Itis quite 
open to question whether the right to cultivate . 


therefore, 


pad 
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as much land as they required at-a fixed rental 
of Rs. 50 is still binding on the estate. It 
may -be that the defendants can show that 
under the provisions of section 26, clause 
(1),.they are entitled to pay only this fixed 
` rent, but it rests on them to” show this, 
if such rent is found to be lower than 
the rent ‘payable upon ‘land of similar 
description iu the neighbourhood Loide sec- 
tion 26 (3)]. 

In the result I agree with my learned 
brother in reversing the decrees of the 
lower Appellate Court and remitting the 
cases to the Court of first instanoe to de- 
termine whether the land is ryott land and 
what is the amount of rent payable by each 
of the tenants in respest of the lands in his 


possession. 
M.C.P, 
Appeals allowed; 
Oases remitied. 
CALCUTTA HIGH COURT. 


ORDINARY ORIGINAL CivIL JURISDICTION, 
- Sort No. 980 of 1917, 
i May 21, 1918. 
Present:—Mr. Justice Greaves, 
E, D. MURRAY — PLAINTIFF 
VETEUS 
EAST BENGAL MAHAJAN FLOTILLA 


Co, Lrp.—Drrenpants. 

Civil Procedure Code (Act V of 1908), O. XXY— 
Security for costs—Insolvent, undischarged, suit by— 
' Cause of action accruing after adjudication —Security, 
avhether can be demanded-—Principles applicable? 

An undischarged insolvent suing to recover & 
sum due to him from the defendant and earned by 
him subseqnent “to the adjudication cannot be 
compelled to give security for, costs merely because 
he is an insolvent, unless he is a nominal plaintiff 
acting on behalf of the trustee or for the benefit of 
others. [p. $28, col. 1.] ' 

An application for an order that the plaintiff, 
who is an undischarged insolvent, be directed to 
give security for costs of the suitis not covered 
by any provision of the Civil Procedure Code and 
should be dealt with under the general law, [p. 622, 
col. 2. ~ 
Ib a well settled in English Law that a bankrupt 
is the proper plaintiff to sue in respect of property 

ired by him after adjudication and that any- 
thing recovered by him remains in the bankrupt 
until the trustee intervenes, and the same principles 
are applicable in this country under the Presidency 
Towns fusolyency Act. [p. 622, col, 2; 622, ool, 1.) 


Mr. Hyam, for the Plaintif. 
Mr. N. Si:car (with him Mr, S. O, Bose), 
for the Defendants. 


hd 


JUDGMENT.—This is an application by 


the defendant Company for an order that | 


the plaintif be directed to give security 
for the costs of the suit. The plaintiff is 
an undischarged insolvent and he is suing 
to recover from the defendant Company a 
sum of Rs, 33,731 for brokerage, said to 
have been earned by him subsequent to 
his adjudication, The total liabilities of 
the insolvent are said to amount, according 
to his schedule of affaira, to Rs. 11,604. 
In reply to an enquiry addressed by the 
defendant Company to the Offisial Assignee 
on the 22nd January 1918 as to whether 
he claimed any interest in the suit and 
if it had been instituted. with his- know- 


ledge or consent, he replied on the 25th ' 


that the suit would be 
but so far as I am 
steps .with 


January 1918 
continsed by him; 
aware, he has not taken any 


` regard to it: 


It is admitted that this application is 
not covered by “any provision in the Oode 
of Civil Procedure, but that Code is not 


exhaustive, and ! must deal with it under ` 


the general law. It is well settled in 


“ English Law that a cause of action which 


accrues to a bankrupt subsequent to the 
adjudication in respect of after-acquired 
property, remains vested in him and does 
not vest in his ‘Trustee 
and that he is the proper plaintiff fo sue 
in respect thereof, and that anything re- 
govered by him remains in the bankrupt 
until the Trustee, intervenes, see William’s 
Bankruptoy Practice, 11th Edition, | pages 


, 242 to 250, and I see no reason to doubt that 


the same principles are applicable in this 


country under the Presidensy Towns Insol- ' 


yengy Act, 

Again, it is well settled in English Law 
that a plaintiff will not be compelled 
to give səcurity for costs merely because 
heis a pauper or a bankrupt, see Chitty’s 


Archbold, Volume I, Part 5, Chapter 33, page . 


398, quoted with approval by Lindley, L. J., 
in Rhodes v. Dawson (1), and see Oook v. 
Whellock (2), where Vaughan Williams 


(1) (1886) 16 Q, B. D. 648 at p. 653, 55 L, J. Q. B. 
134; 84 W, B. 240. : 

(2) (1890) 24 Q. B. D. 658; 59 L, J. Q. B. 829; 62 
Ta; T, 675; 38 W, BR, 584, 


A 


< 


in Bankruptoy . 


4 


` 


LI 


t 


ne 
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J., states at page 659 that a plaint- 
iff suing in respect of a cause of action 
accruing subsequently to the - bankrupteoy 
cannot, simply because he is an undischarged 
bankrupt, be called upon to give security 
for costs unless he is acting on behalf of 
the Trustee and that the order for security 
as to’costs only applies where the plaintiff 
is a nominal plaintiff suing for the benefit 
of others, and Lord Esher states at page 662 
that if the undischarged bankrupt gets a 


benefit, he is tof a nominal plaintiff, see also 


Cowell v. Taylor (3), and “the judgment of 
Bowen, L. J., at page 38, 

I think that the ‘same principles are 
applicable in this country. 

What, therefore, I Have got to deside on 
this application is, whether “the plaintiff 
here is a nominal plaintif suing -only for 
the. benefit of the Official Trustee. -I think 
that he is not. I will assume in favour 
ofthe defendant Company that the letter 
of the Official Assignee of the 25th January 
1918 amounts to an intervention by him, 
so that he will slaim up to the sum of 


Rs. 11,604 any sum recovered by the 
plaintiff in the suit, but the oclaimis for 


- Rs: 83,731 and accordingly any sum re: 


covered in oexcess\of Rs. 11,604 remains 
for the plaintiff’s benefit, so that I cannot 
say that the plaintiff in any event gets 
no benefit and is a nominal plaintiff. In 
certain events he gets a substantial ‘benefit 
and on this ground I dismiss the applica- 
tion with costs. | : ; 
` Application dismissed, 


god 
(8) (1886) 81 Ch. D. 34; 55 L. J. Oh. 92; 53 L. T. 
483; 34 W, R, 24. < 


NAGPUR JUDICIAL COMMISSIONER'S 
: ~- COURT, 
Seconp Civiu ArreaL No. 566 or 1917, 
4 ~- August 31, 1918. 
Present:~~ Mr. Batten, A. J.C. 
NAGO AND oTHeRs—DerseNpANTs— 
E APPELLANTS 
: . Versus f 
PAIK U—PrLamntirr— RESPONDENT. 


`O. ‘P.gPenancy Act (XI of 1898), s 85 (4)— . 


CASES, 


: doctrine of eae surrender 
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Surrender, implied, doctrine of, applicability of— 
Occupancy tenancy, alienation of, by female holder— 
Necessity, want of—Alienee, possession of, whether 
adverse to reversioner. 

The doctrine of implied surrender contained in 
section 85 (4) of the Central Provinces Tenancy Act 
is intended to apply .to normal circumstances where 
the landlord or the person put in by him’ holds 
adversely to the tenant. Where, however, a female 
holder alienates an occupancy tenancy and the 
alienation is not for legal necessity, the alienee does 
not begin to hold adversely to the ultimate rever. 
sioner until the death of the female holder, and the 


bas no applicati 
sucha case, [p, 624, col. 1.) f pplication to 


Appeal against the decree of the Additional 
District Judge, Wardha, in Civil Appeal No, 
141 of 1917, dated the 26th September 1917 
arising out of the Civil Suit No, 27 of 
1917, ‘decided by the Sub-Judge No. 3 
Wardha, on the 25th July 1917, 


JUDGMENT.—The holding to whioh the. 


- appeal relates was the ocoupanoy holding of 


Raghoba. He died on the 27th August 1893 
leaving a widow Lakshmi and a daughter 
Tulsi by another wife, Jai. Jai kept 
Lakshmi out of possession, and . Lakshmi 
recovered possession by a decree, dated 29th 


“March 1894, 


On 5th Ootober 1894, Lakshmi transferred 
the. holding to Nama, the Ist defendant. 
appellant’s - father, who was Raghoba’s 
sister’s son. The transfer was with tha 
Malguzar’s consent. The plaintiff-respon. 
dent Paiku is Tulsi’s son, and sued for 
possession about 5 months after Lakshmi’s 
death. It, has been found that the transfer 
to Nama was not for legal necessity. After 
the transfer Nama and his adopted son, the 
appellant, have “been in continuous posses- 
sion, the landlord has accepted them as 
tenants and received rent from them and 
at Settlement they have been recorded ag 


occupancy tenants. The defendants pleaded, 


among other things, that in the circumstances 
there ‘was an implied surrender by Lakshmi 


"under section 35 (4) of the Tenanoy Act, 


The learned Additional District Judge 
has held, following Vithu v. Mendri (1), 
that the suit is maintainable and that the 
doctrine of implied surrender does not 
apply to the case. The suit in Vithu v. 
Mendri (1) was for a declaration during 
the ‘lifetime of the female holder, but 
the principles enunciated, are applicable 


(1) 4Ind, Oas. 798; 5 N. L. R, 172, 


tw 


au 


‘ed by the 


become a tenant as be was put 
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to a suit brought by the reversioner after 
the death of the female holder. 

The learned Advocate for the appellants 
relies on implied surrender, and points out 
that the question of implied surrender was 
not raised in Vithu v. Mendri (1); and he 


seeks to distinguish the present case on 
that ground. I have looked into tke re-/ 


` cords of Véthu v. Mendri (1) and find that 


though the question of implied surrender 
was not put in issue, the transferee from 
the limited female holder had been accepted 
by the landlord as tenant. It is difficult to 
believe that the learned Judicial Commis- 
sioner entirely overlooked the rule of 
implied surrender and would not. have taken 
it into consideration, -if-he had sonsidered 
it applicable. The circumstances of the two 
gases are identical. Both the suits are govern- 
Tenancy Act of 1883, under 
which a transfer was voidable by the land- 
lord unless it was consented to by him. 
It is argued that the Ist appellant has 
in pos- 
session by the landlord, and, therefore, -oan 
plead implied surrender according to the. 
rulings of this: Court, and that there has 
been constructive sarrau .by the widow 
by non-cultivation and by non-payment of 
rent for over two years,, Jt has been held 
in Gunpat v: Trimbak (2) that a minor's 
rights are lost by a transfer by his guardian 


- followed by possession by. the landlord for 


over two years- with. failure to cultivate or 
to pay rent on the part of the minor 


-tenant, and it is argued that & reversioner 


_ is not ina better position than a minor. 


a 


This is one of the cases where a difficulty 
arises in reconciling the Hindu Law with 
the special provisions of the Tenancy Act. 
It appears to-me, as af present" advised, 


“that the doctrine of implied surrender con-, 


- pat in by -him ‘holds sdversely 


tained in section 35 (4) of the Tenansy 
Act is intended to apply to normal circum- 
stances where the landlord or the person 
to the 
tenant. Where the alienation is not for 
legal necessity the alienee does not begin 
to hold adversely to the ultimate reversioner, 
untilthe death of the female holder. It is 
true that Nama was accepted as a tenant 
by the landlord, but it appears to me that 
this must be held to have been subject 


= 


(2) 19 Ind. Cas. 759; 9 N, L, R. 54. 
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to the claim of the reyersioner on Lakshmi’s 
death. For these reasons I think the Ad- 
ditional District Judge was right in following 
the case of Vithu, y. Mendri (1) and I 
dismiss the appeal, with gosts. | 
Appeal ‘dismissed, `. 


_ 





CALCUTTA HIGH COURT. 
Appeal From APPELLATE -Décree No, 1792 
or 1916, ~ 
July 16, 1918. 

Present: —Mr, J BE Ra Newbould and Mr, 
Justice Panton. 
DINABANDHU PATRA—Devrenpant 
No, 2— APPELLANT 

w. tersus 
SANATAN DANDAPAT—Ptaintire 
AND BIKRAM KAR—Derenpant No. i— 
RESPONDENTS, 


= Evidence Act (I of 1872), s. F1—Mortgage - bond 


signed by attesting witnesses before 
Ewecution, proof of. 

A statement by the attesting witnesses to a 
mortgage deed that they signed the blank paper 
and not the completed deed is sufficient to attract 
the operation of section 7i of the Evidence Act 
and entitles the mortgagee to prove execution 
by evidence other than that ‘of the attesting 
‘witnesses, [p. 625, col. 1.] 


Appeal against “the decree of the Sub- . 
ordinate Judge, lst Court,Midnapur, dated 


i a 


‘the 25th of May 1916, modifying that of the 


Munsif, 3rd Court at that place, dated the 
22nd of December 1914. ma 


~ Babus Amarendra Nath Bose and Karwnamoy 


Bose, forthe Appellant. 

Babu Satcowripati Roy, for the Respond- 
ents.: 

JUDGMENT. —This appeal arises ont of 
a snit on a mortgage bond. The execution 
of the bond. was admitted by. defendant | 
No. l, the sole executant., Defendant No..2 
is a purchassr of a part of the mort- 
gaged property, He alone contested the 
his main objection being that the 
bond was invalid for want of consideration. 
This point was decided in his favour hy 
the first Court; but that finding has boen 
reversed by the lower Appellate Conrt and 
the suit has been decreed against both the 
defendants. . ` 

As regards the issue of payment of’ 
consideration,, the finding of the lower 
Appellate Court is final in second appeal, . 


but it is now contended that. the suit 


2 
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should be dismissed on the ground that 
there has been no proof of exeoution of 
the bond or that it has been attested 
according to law. 

As regards the question of execution, this, 
it is stated, was admitted in the written 
statement of defendant No. 1. It also 
appears to have never been denied by 
defendant No. 2 and further, the defend- 
ant No. 2 ia his- evidence stated that 
the bond had been signed in his presence. 
It cannot, therefore, be held that there 
was no evidence to support the finding of 
the lower Appellate Court and, if thera 
was any evidence atall, this finding is final. 

As regards the question of attesta tion, 
evidence in this oase was firstgiyen on the 
side of the defence and the attesting witnesses 
were examined and they stated that they had 
signed -blank papers and not the completed 
deed. This statement by these witnesses 
is sufficient to. attract the operation of 
section 71 of the Evidence Act and enable 
the plaintiff to prove execution by other 
evidence than that of the attesting wit- 
nesses; and this, it bas been held, he has 
been able to do, 
the deed was attested and this also is a 
finding of fact. Though there seems to be 
no direct evidence of attestation, this 


fact could have been inferred from the signa-. 


tures of the attesting witnesses on the deed 

when their story of how those signatures 

came to be there had been disbelieved. . 

The appeal fails and is dismissed with costs, 
Appeal dismissed, 





PATNA HIGH COURT. 
- FULL BENCH. 


Appear FROM ORIGINAL Decree No. 418 or 1915, 
August 2, 1918. 

Present:—Sir Dawson Miller, Kt., Chief J ustice, 
Mr. Justice Mullick, Mr. Justice Jwala Prasad, 
Justice Sir Ali Imam, KT., and Mr. Justice 
Thornhill, 

August 6, 1918. 

Present:—Sir Dawson Miller, Kr., Chief 
Justice, and Justice Sir Ali Imam, Kr. 
UMA SHANKAR PRASAD PARASARI— 
PLaIntTIF¥Y—A PPELLANT 

Lersus 
~- Musammat NAGESWARI KOERI AND 


OTHERS — DEFENDANTS— RESPONDENTS. 
Hindu Law—Nitzkshara School —Succession~ 
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Spiritual benefit, whether test for preference among 
vival bandhus— Maternal uncle, whether to be preferred 
to sisters daughters son—Appeal—Appellate Court, 
interference by, on finding of fact—Hvidence, weighing 
of. z 
By THE FULL BENCH. —(3ir Dawson Miller, C. J., 
and Sir Ali Imam, Jọ, dissenting).—In a family 
governed by the Mitakshara schoolof Hindu Law the 
maternal uncle of the last male owner is preferred to 
the sister’s daughter’s son as next heir to the estate, 
[p. 639, col. 1; p. 656, cols. 1 & 2; p. 662, col. 2.) 

Per Mullick, J—-Both the Dayabhaga and the 
Mitakshara recognize the principles of propinquity 
of blood and religious efficacy. The only difference 
is that in the Dayabhaga religious merits arising 
from the celebration of the Parbana Sradh is accord- 
ed greater weight and that in the absence of 
religious merié accruing from Parbana rights, the 
ability to benefit the deceased by some other 
religious ceremony is a sufficient foundation of a 
title to inherit. The Mitakshara, on the other hand, 
regards oblations presented by cognate kinsmen as 
Secondary and conferring no claim against the 
whole body of agnates. The Dayabhaga, admitting 
that the oblations are secondary as compared with 
agnates of the same line, insists that the Parbana 
Pindas conferred by cognates should prevail against 
agnates of aremoter line, The true view is that 
nearness of blood determines the heritable right 
while the doctrine of spiritual efficacy determines 
the preferential right, [p. 633, col. 1] 

The test of religious and spiritual benefit can 
and should be applied to determine the preferential 
right, that is tosay, where the principle of affinity 
by blood relationship does not clearly indicate with 
which claimant the preference lies. [p. 639, col. 1.] 


~ Per Jwala Prasad, J.—The first and foremost 
rule of preference among several claimants is that 
the nearest in degree, ascertained by the simplo 
method of counting given in the Mitakshara, excludes 
those more remote and whenthe degree is equal 
only then other considerations might be resorted to 
for the- purpose of preference among the rival 
claimants. [p. 645, cols. 1 & 2.] 

The rule that the heirs ex parte paterna should 
be preferred to those ex parte materna is not to be 
found in the text relating to Bandhus in the Mitak. 
shara and there is no authority for supplying any 
omission in that text. [p. 649, col, 1. { 


Per Imam, J.—In the Mitakshara religious efficacy 
is not the determining guide for the purpose of 
inheritance. [p. 657, col. 2.] 


Per Thornhill, J.—As between Bandhus of the 

same class a rule of preference may be found in the 

uantity of spiritual benefit which they confer, 
fe 662, col. 1.] 

By THE Division BencH. (Sir Dawson Miller, C. J., 
and Justice Sir Ali Imam).—A Court of Appeal should 
not readily cisturb the findings of fact arrived at by 
the trial Judge even if it might be inclined'to take a 
different view from reading the evidence, butif the 
Appellate Court is satisfied beyond all reasonable 
doubt on considering the evidence that the findings 
are erroneous, then it ought to interfere. Or again, 
if the reasons given by the Judge of the lower Court 
for arriving at his conclusions are such that they 
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cannot be supported then the Court of Appeal is 
clearly entitled todisregard those findings and form 
ita own independent judgment of the facts from the 
evidence and probabilities of the case. [p. 664, col. 1.] 


Appeal from the desision of the Addi- 
tional Subordinate Judge, Gaya, dated the 
16th June 1915. : i 

ORDER OF REFERENCE, 

MiLLERrR, O, J., AND Imam, J.—(May 20th, 
1918).—In this case an important question of 
law is involved as to the succession of Ban- 
dhus under” the Mitakshara Law and the 
question for determination is, whether in 
a family governed by the Mitakshara 
school of law a sister’s daughter’s son is to 
be preferred to the maternal unole of the 
last male owner as bis heir. Having regard 
to the importance of the question and the 
apparent conflict of dasisions on .the point 
we think it desirable that the case should 
be referred to a Full Bench for an expres. 
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ng 


sion of opinion on the point of law involved, 
A Full Bench will be appointed to consider 
this question at an early date. - 

Messrs. Krishna Sahay, Abani Bhusan 
„Mukherjee and Panchanan Banerjee, for the 
Appellant, < 

Messrs. Kailaspati and Mrityunjoy Lal, 
for the Respondents. 


JUDGMENT. 

Minter, O. J.—The question for deter- 
mination in this reference is, whether in 
a family governed by the Mitakshara 
school of law the sister’s daughter’s son 
or the maternal uncle of the last male 
owner is to be preferred as next heir to 
his estate. The pedigree set out below 
shews the relationship batween the parties. 
The last male owner of the property in 
suit was Chamman Lal Upadhya. 


e 


Mandal Missir, 
Maternal torai 


” 


eran 
— 
— 


a { 
Bechan Lal Upadhya Mother 


aka ) 


Musammat Chunni Bibi 
(Sister) | (Propositus), 
Musammat Pun Bibi 


Uma Shankar (Plaintiff), 


A t 


The persons whose claims to succeed to 
Chamman Lal’s estate have to be consider- 
ed.are (1) the plaintiff Uma Shankar, and 
(2) Raghunandan Missir. The former is 
Chamman Lal’s sisters daughter’s son, the 
latter is his mother’s brother.. Chamman 
Lal died childless in the year 1910 and 


‘his widow Musammaé Parmeshri Koer 
suceseded to his estate. She died in 
1912 and the plaintiff Uma Shankar 


claimed fo succeed to the estate as nearest 
Bandu and next heir to Chamman Lal. 
His claim was opposed by one (Ganesh 
Prasad Panday, a nephew of Parmeshri 
Koer, Chamman Lals widow, and by 
Musammat Nageshari Koer, a sister of the 
same lady. The nature of their claims is 
not material to the present issue. They 


£ vw 


TT) 
Chamman Lal Upadhya 


Raghunandan 
Missir, Maternal Uncle. = 


Parmeshri Koer. 


were based on a transfer and an adoption 
alleged to have been made by the widow. 
Daring the course of the trial, however, it 
transpired that Raghunandan Missir, the 
maternal uncle of Chamman Lal, was alive. 
He had made no claim to the estate, but 
the learned Additional Subordinate Judge 
at Gaya who tried the case came to the 
sonslusion that even if the plaintiff sould 
succeed in establishing his oasé in other 
respests,’ the maternal uncle of Chamman 
Lal would succeed tə his nephew’s pro- 
perty in priority to the plaintiff whose 
relationship was that of sister’s daughters 
son. On appeal to this Court, the ques- 
tion, being considered one of importance 
in which there was some sonflict ‘of 
authority, was referred to a Fall Benok, 
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It is ecntended on behalf of the re- 
spondents (defendants) that although under 
_ the Mitakshara consanguinity may deter- 

mine the right to inherit in the first 
instance, nevertheless ag between rival 
claimants of the same class the efficacy of 
religious offerings is' the determining factor 
establishing priority. In the present case 
both the plaintiff and Raghunandan Missir 
are Atma Bandhus of the propositus. 
Raghunandan Missir could confer some 
spiritual benefit on the deceased by his 
. offerings. The plaintiff coald sonfer none. 
The appellant .contends that. whatever 
may be the rule prevailing under the 
Bengal school, -the right to inherit under 
the Mitakshara as well as thé order of 
succession are determined solely by near. 
ness of blood, «subject to certain rules 
founded on the text itself or based by 
analogy on the principles to be deduced 
therefrom and that the efficacy of religious 
oblations forms no part of the scheme of 
succession prescribed by the Mitakshara. 
It is true that under the Mitakshara the 
nearest agnates who succesd are those who 


confer the greatest spiritual benefit on the - 


deceased proprietor, but when the more 
distant agnates are considered it is clear 
that their claims to inherit in -priority to 
near cognate relations, such as the sister’s 
son whose religious offerings rank much 
higher than those of distant agnates up to the 
14th decree to whom he is postponed, cannot 
be based on any considerations of religious 
efficacy. Mr. Mayne, in his well-known 
treatise on Hindu Law and Usage, says: “The 
doctrine that heirs are to be placed in the 
direct order, of their spiritual merit was 
announced for thé first time by Jimuta 
Vahana and has been expanded by his 
successors,” and’ points out that this neaes- 
sitated a remodelling of the order of succes- 
sion in the Bengal system, the cognates being 
shuffled in amongst the agnates to the 
exclusion of those mentioned in the Mitak- 
shara and whereas in Bengal the inheritance 
follows the duty of offering sacrifices, else- 
where the duty follows the inheritance. 
According to that learned author the cardinal 
. distinction between the two schools of 
Hindu Law governed by the Dayabhaga 
and the Dayakrahma Sangraha on the one 
hand and the Mitakshara on the other is 
that in the former the order of succession 
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is based on the efficacy of religious offerings 
and in the latter on consanguinity, Mr. 
Mayne goes so ‘far as to say that the 
Mitakshara in dealing with susecession never 
once alludes to the test of religious merit. 
There isa passage in the Mitakshara which 
might appear to conflict with this dictum 
where the commentator distinguishes bet- 
ween Sapindas and Samanodakas, stating 
that the former succeed before the latter 
and that the former offer funeral cakes and 
the latter only libations of water. This 
Mr. Mayne explains as merely a way of 
indicating different degrees of propinquity 
and nof as evidencing different degrees of 
religious merit, and there is sertainly no room 
for doubt that under the Mitakshara those 
who confer high religious benefits on the 
deceased owner ‘are in many cases postponed 
to those who confer little or none. Sir 
Ernest Trevelyan, an authority of weight on 
this subject, when dealing with the difference 
between the law of inheritance prescribed 
by “the Mitakshara and that ofthe Bengal 
school, also says: “In the system of inheritance 
under the Mitakshara school of law pro- 
pinquity of relationship is the guiding princi- 
ple for determining the order of sucses- 
sion.”- (Hindu Law, 2nd Edition, page 377.) 
Colebrooke’s celebrated paraphrase of the word 
Sapinda in his translation of the Mitakshara 
as ‘‘connested by funeral oblations” no 
doubt afforded material for the supposition 
that Vijnaneswara has in mind the efficasy 
of religious offerings, and not propinquity, as 
the scriferion determining the order of suc- 
cession, This translation of .the word 
Sapinda made over acentury ago would 
hardly appear to be justified by reference 


to other passages in the Mitakshara which 


have more resently been translated, but its 
effect has undoubtedly been felt. in many 
of the judgments dealing with questions of 
inheritance under the Mitakshara Law. That 
part of the Mitakshara known as the 
Acharakanda which was not translated by 
Colebrooke makes it clear beyond donbt 
that the meaning attributed to the word 
Sapinda by Vijnaneswara himself was blood 
relationship. Ae says: Sapinda relationship 
arises between two people through their 
being connected by particles of one body,” 
and truly enough observes that “the word 
Sapinda on account of its etymological 
import (connected by haying in commoy 
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particles of one body) would apply to all 
men”, and accordingly restricts its significa- 
tion as shewn in the text to relations connest- 
“ed by a common ancestor rot more than 6 
degrees removed from either. It is true 
this passage does notoccurin that part of 
the text which deals with inheritance, but 
there is nothing to suggest that the use of 
the same word in other portions of -the 
commentary was meant to have a different 
signification, I have stated that Colebrooke’s 
translation has been accepted by learned 
Judges when dealing with questions of 
inheritance under the Mitakshara Law, but 
in such cases if does not appear to have 
been questioned. In Omrit Koomaree Dabee 
y. Luckhee Narain Ohuckerbutty (1) decided in 
1868 the question was whether a person 
could be heir to Lis maternal unole as a 
Bandhu, although not one of those specially 
named in the text of the Mitakshara. 
Dwarka Nath Mitter, J., in dealing with 
Colebrooke’s translation of the Mitakshara, 
Chapter II, section 5, verse 3, made some 
observations which may be urged as shew- 
ing that that learned Judge accepted Cole- 
brooke’s rendering of Sapinda in sonnection 


with the definition of Bandhu. He says at 
page 8!: “It will be observed that two 
conditions are necessary to meet the 


requirements of this definition, namely, first 
‘that the claimant should be a kiosman 
sprung from a different family and second 
that he should be connested by funeral 
oblations.”, Colebrooke’s translation is as 
follows: ‘For kinsmen sprung from a 
different family but connected by funeral 
oblations” (Sapindaship) “are indicated 
by the term cognate (Bandhn).” Both 
these sonditions were fulfilled jin that 
‘ease by the claimant; a sister’s son of the 
propositus, and idid not become necessary 
‘to discuss the acsuracy of Colebrooke’s 
‘translation nor does it appear to have 
been questioned. But in a later passage 
the learned Judge says: “It is perfectly 
true that the lawyers of the Benares school 
sometimes use the word Sapinda in the 
‘sense of consanguinity -or mere connection 
through the body,” and on either view he 
decides that the sister’s son was a Bandhu. 
‘The real point decided in that case was 
that the enumeration of Bandhus in the 

(1) 2 B.L. R. (F. B.) 28; 10 W. R, (F.B.) 76 at'p. 
6; 1 Ind, Dec, (N. 2.) 592, 
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Mitakshara was illustrative and not ex- 
haustive, which ` was the view also taken 
by their Lordships of the Privy Counsil 
in Gridhari Dall Roy v. Bengal Government (2) 
desided in the same year. In the latter 
case also Colebrooke’s translation was ao- 
cepted without comment but it was not 
necessary to consider the point. In 1680 
the case of Lallubhut Bapubhad v. Oasszbat 
(3) came before their Lordships of the 
Privy Council. It was a Bombay case and- 
concerned the claim of the widow of-a pater- 
nal sousin, who was a Gotraja Sapinda of 
the desaased, to succeed in preference to a 
more remote male heir, also a Gotraja 
Sapinda, it was contended inter alta that 
the passages in the Acharakanda of the 
Mitakshara defining Sapinda relationship as 
connected by particles of one body should 
apply also to the same word in the parts 
cf the text which treatof inheritance. 
The Court below had so decided. Their 
Lordships in dealing with this proposition- 
said they were prepared to assent to the 
conclusion to which the Judges of the 
High Court upon consideration of : the 
authorities arrived that by the Law of the 
Mitakshara as interpreted and accepted in 
Western India, the preferential right to 
inherit in the classes of Sapindas is to be 
determined by family relationship or the 
community of corporal particles and not 
alone by the capacity of performing funeral 
rites.” i 


In the same year the oase of U maid Bahadur 
y. Udot Chand (4) was decided by a Full Bonch 
of the Caloutta High Court. In that case 
the rival claimants to the property of the 
last male owner were the plaintiff whose 
father had purshased from the widow of 
the deceased owner and the defendant who 
was his sisters danghter’s son. His 
relationship to the propositus was identical 
with that of the plaintiff Uma Shankar 
in the present case. The question turned 
upon whether the defendant as sister’s 


(2) 1 B. L. R.P. 
466; 10 W. R. P, C. 81; 2 Suth. P. C. J. 159; 2 Sar. P. 
C. J. 382; 8 Mad. Jur, 386; 20 B., R. 408; 1 Ind. Dec, 
(x. 5.) 28. 

(3) 5 B, 110; 71. A. 212 at pp. 282, 234; 4 Sar. P. C. 
J. 164; 3 Suth. P. 0O. J. 795; 4 Ind. Jur. 538; 3 Shome 
L. B. 245; 7 0. L, R. 445;3 Ind. Dec. (N. s.) 75. - 
' (4)60. 119; 6 O. L.R. 500; 5 Ind, Jur. 585; 3 
Shome L, R, 146;.8 Ind. Dec, (x. 8.) 78. 


C. 44; 12 M. I, A. 448 at pp. 457, | 
3 


- 
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daughter’s son of the propositus could he 
an heir. This depsnded upon the meaning 
to be attached to the word Sapinda in 
Chapter II, sestion 5, verse 3 of the 
Mitakshara, The defendant was certainly 
not connected by funeral oblations with the 
deceased. The Court consisting of Sir R, 
Garth, ©. J.,and four other Judges came 
to the conclusion that the word Sapinda 
should be used throughout the Mitakshara 
in the sams sense, viz,, connected by par- 
ticles of one body as explained by the 
author himself in the Chapter on rituals 
and that Colebrooke’s translation was wrong. 
They accordingly decided’ that the defend- 
ant was entitled to inherit. In this jadg- 
ment reference is made to a further pass- 
age in the Mitakeshara (Acharakanda), 
where the author sites a text of Vrithat 
Manu dealing with Sapinda relationship 
and that of Samanodakas in the case of 
agnates aud says with regard to it: ‘Sapinda 
relationship with the father does not arise 
by reason of connection through funeral 
cakes but through the connection of par- 
ticles. of one body.” This is significant, as 
the Sapinda relationship referred to in the 
text -of Manu was evidently that of Gotraja 
Sapinda. Reference to other parts of the 
Mitakshara also supports the view that 
propinquity and not religiois effizacy is 
the principle on which the 
heirs is based. In Chapter IIL, section 
8, verse 3, the. mother is preferred to the 
father as an heir on the ground that “the 
father is a common parent to other 
sons (obviously meaning by another 
wife) but the mother is not so and since 
her propinquity is gonssquantly greatest, it 
is fit she should take the estate in -the 
first instance sonformably with the text to 
the nearest Sapinda the inheritance belongs.” 
This quaint process of reasoning is based 
on the doctrine that man.and wife are 
Sapindas to each other as they together 
beget one body but the privilege of the 


husband to a plurality of consorts, which is 


_ his- shildrén than that of their mother, 


not shared by the wife, is, supposed to 
place him in a category more removed from 
As 


the mother presents no oblations to her 


son whilst the father doaa, this is not only. 


a striking instances of the meaning of the 
word Sapinda as used in the təxt dealing 
with inheritance but also indigates the 


. 
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doctrine on whish priority of inheritance 
is based. A sonsideration of the Bandhnus 
specifically named in the Mitakshara also 
dissloses the fact that 4 out of the 9 men- 
tioned confer no spiritual banefil at all on 
the means of the deceased. These are the 
Sth, 6th,-8th and 9th in the order given 
in the text. (Mitakshara, Chanter II, 6.) 
Moreover, after enumerating the 3 classas 
of Bandhus the text continues:-~— 

“Here by reason of near afinity the cog- 
nate kindred of the deceased himself are 
his successors in the first instanca, on 
failure of them his father’s oognate kind- 
red; or if thera bə mong, his mother’s 
oosgnate kindred. This must bs under. 
stood,to bə the order of succession here 
intended.” 

The Mitakshara also bases the claim of 
the daughter to inherib upon coonsangnainity 
along and not, as in the Diyablaga, on tha 
expectation of religious offerings from her son 
and neither the sonless widows nor the 
barren ara excludedas inthe Bangal system 
(Mitakshara, ChapterII,sestion %, verses 2—4), 
The question, however, appears to hava been 
finally determined in so far as, Vijnaneswara’s 
conception of the meaning of Sapinda is con- 
cerned, by the decision of their Lordships of 
the Privy Council in the oase of Ramchandra 
Martand Watkar y. Vinayak Venxatesh Kothe. 
kar (5) in the yaar 1914, where ib is stated: 
“Mr. Colebrooke in his rendering of the 
Mitakshara has paraphrased Sapinda as a 
relation ‘connected by funeral oblatione’, 
which resulted in virtually obliterating one 
of the main distinctions between the Benares 
and the Bsngal schools. But it is now 
recognised that his paraphrase was erroneous 
and that the true theory of Sapinda relation. 
ship propounded by Vijnaneswara was based 
on community of blood.” 

There are no doubt passages to ba found in 
many of the earlier cases which support the 
view that the order of sucsession in the. 
Mitakshara is founded to some extent at 
least on the doctrine of religious benefits. 
It is not necessary to refer to those cases in 
detail, It would appear that in most, if not 
all, of them the translation of Sapinda as 


(5) 25 Ind. Cas. 290; 18 C. W. N. 1154 at pp. 1167, 
1163, 1173, 1174, 1175; 42 O. 384; 27 M. L. J. 333; 1 
L. W, 831; 16 M'L. T. 447; (1914) M. W. N. 835; 10 
N. L. R, 112; 16 Bom. L, R. 863: 12 A. L J.-1281: 29 


Q, L. J. 573; 41 I. A. 290 (P, CO). 
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‘sonnected by funeral oblations’ was the 
foundation of the opinions therein expressed, 
and in some instances much ingenuity has 
been expended in an attempt to reconaile the 
clear evidence to be found in the text of the 
Mitakshara itself that -consanguinity and not 
funeral oblations is the guiding principle 
governing the order of suesession with 
Colebrooke’s translation which for many 
years was accepted without question. Once 
it is conceded, as it must be, that this trans- 
lation was erroneous, the authority of the cases 
which ascepted it as accurate is materially 
diminished. . 


But our attention has been urgently 
directed by the learned Vakil for the re- 
gpondents to certain passages in the case of 
- Buddha Singh v. Laltu Singh (6). The actual 
point there decided was that as between 
agnates the great-grandson of the grand- 
father was to be preferred to the grandson 
of the great-grandfather. , The nearer stock 
up to 3 generations from the common paternal 
ancestor had to be exhausted before the 
nearer descendants of a more remote stock 
óf descendant could take. The decision 
depended upon the meaning of the word 
Putra as used,;by Vijnaneswara in the 
Mitakshara, and this was interpreted as in- 
eluding three generations in descent from the 
common ancestor. There is a passage, how- 
ever, towards the end of their Lordships’ 
judgment which, whilst recognising that the 
right of inheritance ‘arises from Sapinda 
relationship or} community of blood, points 
out that in determining propinquity amongst 
the Gotraja the preferential heir may be 
discovered by applying the test of the capa- 
sity to offer oblations, and a passage in the 
Viramitrodaya is referred to as supporting 
this proposition as well as an earlier ruling 
of the Board in the year 1870 in the case of 
" Bhyah Ram Singh v. Bhyah Ugur Singh (7). 
The application of this test in the case of near 
Gotraja Sapindas up to three generations i in 
descent froma common ancestor is no doubt 
one which san be safely resorted to in the 
cases named, but it does not determine the 


(6) 80 Ind, Cas, 529; 20 0. W. N.1:29M. L. J 
534, 2 L. W. 897; 13 A. L J. 1007; 18 M. L. T. 409; 
17 Bom. L. R. 1029; 220. L. J, rt (1015) M. W.N. 
772; 37 A. 604; 42 I. A. 208 (P. 

(7) 18 M. I. A. 373 at pp. 380, 380; 14 W. R. = C.) 
1,5 B. L. R. (2.C.) 293; 2 Suth. P, 0, J. 830, 2 Sar. 
P.O, J. 566; 20 F. R. 591 (P, 0.); 
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vexed question of whether the inheritance 
follows the duty of offering oblations or the 
duty follows the inheritance. The whole 
question is disaussed at length by Mr. 
Mayne in Chapter XVI of his treatise, 
wheres he comes to, the conclusion that 
the Hindu Law of inheritance in its 
inception is founded on nearness of blood’ 
and noton the capacity to offer oblations, 
and that this is the governing prinsiple re- 
gulating the rules of inheritance observed 
when the Mitakshara was compiled, whereas 
some three centuries later the effect of 
Brahminisal influence resulted in a remodel- 
ling of the basic principle of inberitance in 
accordance with the religious dostrine as 
expounded by Jimuta Vihana and his 
followers. However this may be, it appears 
to me that when applied to the ordér of 
scecession amongst Bhinna Gotra - Sapindas 
the religious test fails at nearly every turn, 
and I am unable to accept the view that it, 
was the intention of their Lordships in the 
cases last referred to to lay down a rule of 
universal application which should govern 
the order of suscession in a class of oases 
not then under consideration. The ease of 
Adit Narayan Singh v. Mahabir Prosad 
Tewari (8) desided by a Bench of this 
Court in 1916 undoubtedly took a contrery 
view and decided that superior efficacy of 
religious oblations should be applied in tke 
case of Bandhus even-to the extent of pre. 
ferring a Matri Bandhu to the son of one 
of those named in the text as an ‘Atma 
Bandhus and who, according to a previous 
decision of the Bombay High Court in Baz 
Vilji yv. Prabhalakshmi (9), was himself an 
Atma Bandhu. Assuming that Rajender in 
that case was an Atma Bandhu, and there 
ig a series of decisions in addition to the 
Bombay case above sited which support this 
view [Krishna Ayyangar v, Venkatarama 
Ayyangar (10); Balusami Pandithar v, 
Narayana Rau (DI, it is difficult to see on 
what ground the claim of a Matri Bandhu 
can be preferred to that of an Atma Bandhu 
in face of the ‘express text of the Mitak. 
The case, however, 


(8) 35 Ind. Cas, 687; 1 P. L. J. 824; (1917) Pat. 12; 


` 2P. L. W. 317. 


(9) 9 Bom. L. R, 1129. 

(10) 29 M. 115. 
; (11) 20 M. 342; 7 M. L. T, §207; 7 Ind. Dee. (y. 8,) 
43, 
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is decided on the hypothesis that none of 
the descendants of the named Atma Bandhus 
are themselves Atma Bandhus, and the 
reason given by the learned Chief Justice in 
that case for arriving at this conclusion is 
that if the descendants of an Atma Bandhu 
are entitled to susceed in preference to all 
the -Pitri or Matri Bandhus expressly men- 
tioned, it may easily happen that an obvious- 
ly remote Sapinda may exclude a nearer 
Sapinda, I confess that it is with some 
hesitation that I yenture to differ from the 


` . view here expressed by the learned Chief 


Justice for whose attainments and ability 
I entertain a profound respect, but I am un- 
able to share in the difficulty which waighed 
with him and assisted to the conclusion to 
which he came. The number of heritable 
Bandhus is not indefinite but limited in any 
one line of descent. [See Umaid Bahadur v. 
Udot Ohand (4).] Within these limits those 
tracing through a nearer common ancestor 
may well be regarded as nearer in blood 
relationship to the propositus than others 
descended from a more remote ancestor 
though less removed from the common an- 
cestor. In the present case the plaintiff is 
more remote from the common ancestor than 
Raghunandan, but he traces his descent 
through the father and mother of the pro- 
positus whereas Raghunandan traces through 
the maternal grandfather. This question 
was considered in Balusamt Pandithar v. 
Narayana Rau (11), where preference was 
given to the sister’s son’a son over the 
mother’s brother’s son, although the latter 


was 2 degrees only and the former 3 degrees 


removed from the -common ancestor. Two 
main principles were relied upon’ and given 
effect to in that case, (1) that amongst 
' Bandhus of the same class those ez parte 
paterna are preferred to those ex parte 
materna, (2) that the nearer line is preferred 
to the more remote, 

The earlier case of Sundrammal v. Ranga» 
samt Mudaliar (12) is also an authority 
for the first of the above propositions, 
Tn another case. Subramaniu Mudeliar 'v, 
- Ranganathan Ohettyar (13), the father’s 
sister’s son’s son is preferred to the 
mother’s brother on the same prinsiple. 


(12) 18 M, 193;4 M, L. J. 275; 6 Ind. Dee. (N. 8.) 
4 a 


484. 
(13) 18 Ind. Cas. 506; 24 M. L. J, 80); 13 M., L. T, 
213; (1913) M. W. N. 202, 
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The claims of the present plaintiff would 
appear to be even stronger than those of 
the successful claimant in the case last 
sited if if is admitted, as I think it 
must be, that the intervention of a greater 
number of females makes no difference 
except in cases where other tests fail. It 
has been so desided in Madras | Krishna 
Ayyangar v. Venkatarama Ayyangar (10), 
Tirumalachariar v.lAndal Ammal (14) ] and I 
see no reason to differ from the rule 
there followed. In Bombay also where 
women are permitted to inherit as Bandhus, 
the preferential claim of the father’s line 
over that of the mother has been recognize 
ed to the extent of postponing the mother’s 
full brother to the father’s half sister 
[ Saguna v. Sadashiv Pandu (15)]. The rule 
that the nearer line excludes the mora 
remote is accepted by Sir Ernest Trevelyan 
(Hindu Law, 2nd Edition, page 401), sub- 
ject fo the rule that in each of the 3 
classes of Bandhus preference is given to 
those related through thse father over those 
connected through the mother. In laying 
down the order of succession, however, in 
the case of Atma Bandus it is obvious that 
he does not exhaust the nearer line before 
bringing in the more remote. His reason 
appears to be that sons of daughters of 
the family (. e., daughters who would have 
inherited if they had been sons) come 
“first, then sons of daughters’ sons and 
lastly sons of daughters’ daughters. Sub- 
ject to this the nearer line is preferred 
to the more remote. But he follows con- 
sistently what he regards as the dominant 
“rule that in each of the 3 classes the 
Bandhus of the deceased connected with 
him through his father haye preference 
over those connected through his mother, 
In this he is supported by Dr. Rajkumar 
Sarvadhbikari and Dr. Jogendranath Bhatta- 
charya. The authority of the former as 
an expounder of Hindu Law has been re- 
cognized by their Lordships of the Privy 
Council on more than one occasion and 
the reputation of the latter is well known. 
The question for determination is, I feel, one 
of some doubt and difficulty, but I think 
the principles to be gathered from the 
text of the Mitakshara and the weight 
of authority on the subject favour the claim 
(14) 30,M. 406; 17 M/L. J. 285; 2 M, I. T. 887, 
(15) 26 B, 710; 4 Bom. L. R. 527. 
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of the plaintiff and, in my opinien, the sister's 
daughter’s'son should be preferred to the 
maternal uncle. 

MULLIGK, J.—I am of opinion that the 
defendant must succeed. The term Bandhu 
is said to have been used for the first 
time in Hindu Law by Yajnavalkya. To 
him the term owas synonymous with 
Bandhava and applied indiscriminately to 
relatives in general, both agnates and 
sognates, and even to friends. In some 
out of the 17 texts in whioh he uses 
the term, he applies if to the kinsmen 
on the mother’s side reserving for other 
kinsmen related througha female the term 


‘‘Yonisamandha.”’ He was the first to pres- 
scribe obsequial offerings to maternal 
ancestors and their issue, and it would 


seem that his object in doing so was to 
find a reason for giving the heritable 
right to relations on the mother’s side. In 
truth the concession was made in deference 
to the continuous disintegration of commu- 
nistie life. „Though economic causes had 
begun to operate long before Gautama and 
the sages compromised with individualism 
by adopting spiritual benefitas condition 
of heirship, Yajnavalkya found a further 
advance necessary and brought widows, 
daughters and some others within the 
cirale of heirs who were incapable of 
offering the funeral cake. Notso courage- 
ous was his predecessor Manu who, while 
bowing before the advancing wave and 
affirming the principle of affinity by blood 
relationship, seems still to have retained 
allegiance to the principle of spiritual 
benefit, 


such texts as ‘the funeral oake follows 
the family and the estate.’ “To three 
ancestors must water be given for three is 
the funeral cake ordained, but the fourth 
in descent is the giver of oblations to 
them and the fifth has no concern with 
the gift of funeral cakes.” (Manu, IX-185, 
IX-187, [X-186.) 

The efforts of the lawgivers, however, 
were powerless and compromises did not 
avail, Little use was it for Gautama to 
seek to stem the tide by ruling that 
“Those who are allied by the funeral cake 
shonld take the wealth of the deceased” 
or for Manu. to temporize or for Yajna- 
yalkya to extend the heritable right while 


kana 
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rendering himself liable to the- 
’ charge of indecision and inconsistency by 
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still clinging to Gautama’s rule.” The fact 
remains that by the time of Vijianeswara, 
that is within the next 900 years, the 
doctrine of spiritual benefit bad. lost further 
ground. But the vitality of Hindu insti- 
tutions is proverbial and although that 
commentator in clear and unequivocal 
terms declared Sapinda relationship to be 
dependent on community of blood, never- 
theless between the llth and the 15th 
centuries spiritual benefit still. continued 
to affect the preferential right. In my 
opinion this explains why Vijnaneswara 
did not insist upon the father’s line 
being exhausted before any of the grand- 
father’s line were admitted. 

The position in the 16th century is 
further elucidated by the Viramitrodaya, 
which repeatedly contains passages to the 
effect that “somparative propinguity is 
evidenced by the amount of spiritzal 
conferred on the deceased pro- 
prietor and that spiritual benefit can be 
conferred by the presentation of Pindas. 
in the Parbana Sradh held in honour of 
the deceased ` and of his ancestors.” 
(Viramitrodaya III, 1—11; III, 5—1.) Again 
in book II, sestion 1, verse 23 of that 
work, Mitra Missir, the author, gives the 
following remarkable opinion: “Blood re- 
lations alone are entitled in the first instance 
to celebrate Parbana rights of the déceased 
and their competence to benefit the Bandhus 
ig in proportion to the nearness of their 
deceased relative. If we know the one, we 
know the other. Where there are many~ 
claimants to the heritage among the Gotrajas 
and the like, then the fact of conferring 
spiritual benefits on the deceased merely 
settles the question of precedence among the 
heirs,” = 

The next stage in the development of the 
theory of religious benefit, is furnished. by 
the Dayabbaga, which finally and definitely 
recognised it as a ground of preference in 
the case of both agnates and cognates. 


Whereas in the Mitakshara no sognate is: ~ 


allowed to succeed in preference to an 
agnate, however superior the offerings of 
the former may be in religious efficacy, 
the Dayabbaga adopted the more logical 
basis and applied the test equally to both. 
The result was that many cognates, who 


_were excluded by the Mitakshara, took pre- 


cedence under the Dayabhaga over more 


rd 
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distant agnates. It would be wrong, how- 
ever, to say that the Dayabhaga discarded 
- the principle of propinquity ‘by blood. 
Equally wrong would it be in my opinion 
to say that the Mitakshara took no account 
of the principle of religicus merit. In my 
opinion both systems recognise propinquity 


‘of blood and religious efficacy. The only | 


difference is that in the Dayabhaga reli- 
gious merit arising from the celebration of 
the Parbana Sradh is accorded greater 
weight and that in the absense of religious 
merit accruing from Parbana rights, the 
- ability to benefit the deceased by some 
other religious ceremonies is a suficient 
foundation of a title to inherit. The Mitak- 
shara, on the other hand, regards oblations 
presented by cognate kinsmen as secondary 
and conferring no claim against the whole 
body of agnates. 
that the oblations are secondary as com- 
pared with agnates of the same line, insists 
that .Parbana Pindas conferred by cognates 
should prevail against agnates of a remoter 
line. The point of difference between the 
two systems depends upon the interpre- 
tation of the seriptures relating to the 
efficacy of chblations presented by agnates 
and cognates. It would be wrong, there- 
fore, to say that the doctrine of spiritual 
efficacy was, as has been observed by one 
learned "author, a Segment of the Brahminic 
brain in Bengal and that in the Mitakshara 
it has no place. The true view appears 
to be that nearness of blood determines 
the heritable right, while the! dostrine of 
spiritual efficacy determines the preferential 
right. : 

The position of Bandhus could not fail 
to remain unaffected by the vicissitudes of 
the doctrine of religious efficacy and we 
find, therefore, that while Yajnavalkya left 
the question of their heritable right un- 
determined in his list of heirs and while 
he made express mention only of the 
“maternal uncle and the rest” in regard to 
their right to succeed a trader dying 
abroad, Vijnaneswara was the first to ex- 
tend the list by the inolusion of nine selected 
cognates. , | 

The nest development that followed was 
the addition of the daughter’s son as a 
special heir and for nearly four centuries 
thereafter the sommentators appear to have 
recognised only ten Bandhus, . 
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Next Mitra Misser added three, namely, 
the maternal uncle of the deceased, of his 
father and of “his mother. 

Since then the number does not appear 
to have been added to for the next 300 
years till the claims of the maternal unele 
and of the sisters son came up for oon- 
sideration in the caseof Omrit Koomaree 
Dabee v. Luckhee Narain Ohuckerbutty (1). In 
that case Mitter, J., held that the list of 
Bandhavas given by Vridha Satatappn was 
not exhaustive and that although a sister's 
son was according to their Lordships a 
Pitri Bandhu, he took precedence over other 
Bandhus on the ground of superior religious 
efficacy. is 

Following the principles enunciated by 
their Lordships it seems to me clear that 
we must look to a large expansion of the 
list of heritable Bandhus, but at the same 
time there does not seem to me to be 
any doubt as to how the present oase 
should be desided. 

Now the first point for consideration is, 
whether the plaintiff and Raghunandan 
have any heritable right at all. They are 
undoubtedly sognate Sapiades. For the 
purpose of marriage Sapinda relationship ig 
prescribed by the Mitakshara to extend 
to seven degrees when relationship is 
claimed through the father and five degrees 
when claimed through the mother. There 
was some divergence of opinion betwean 
text-book - writers as to whether these 
limitations applied also for the purpose of 
determining the heritable right and Pro- 
fessor Golap Chandra Sarkar was of opi- 
nion that Sapinda relationship for purposes 
of inheritance extended to seven degrees 
both on the father’s and the mother’s 
side. Their Lordships of the Privy Council 
have, however, now ruled that the limits 
applicable to marriage also apply to in- 
heritance, Ramchandra Martanda Watkar vy 
Vinayak Venkatesh Kothekar (5). f 

Professor Golap Chandra Sarkar also 
doubted the correctness of the dictum of their 
Lordshipsofthe Caleutta High Court in Umard 
Bahadur v. Udot Chand (4) to the effect that 
in order to establish the heritable right 
Sapindsa relationship must be mutual. On this 
point also their Lordships of- the Privy 
Counsil in the above-mentioned case hava 
pronounced in favour of the view of their 
Lordships of the Caloutta High Court, 
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Their Lordships of the, Privy Council 
have not, however, yet pronounced any 
opinion on the point whether Sapinda re- 
lationship through cognates oan be claimed 
through an ancestor more remote than 
the father’s or mother’s grandfather. 
Professor Raj Kamar Sarbadhikari in his 
Tagore Law Lectures answers this question 
in the negative, basing his conclusion on the 
following passage of the Mitakshara where 
Vijnaneswara quoting the tegb of Vridha 
Satatappa observes as follows. I give the 
translation made by West and Buhler, which 
is now accepted as more correct than that 
made by Colebrooke and which differs 
from the latter on the point whether the 
term Sapinda means connected by parti- 
gles of the same body or connected by 


funeral. oblations. The passage runs 
thos:— ME 

“On failure of agnates, the cognates 
are heirs. The cognates are of three 


kinds, related to the “person himself, to 
his father, or to his mother, as is declar- 
ed by the following text. “The sons of 
his own father’s sister, the sons of his 
own.mother’s sister and the sons of his 
own maternal uncle must be considered as 
his own cognate kindred. The sons of 
his father’s paternal aunt, the sons of his 
mother’s - maternal aunt, and the sons of 
his father’s paternal uncle must be deemed 
as his father’s cognate kindred. The 
sons of his mother’s paternal aunt, the 
sons of his mother’s maternal aunt and 
the sons of his maternal uncle must be 
reckoned as his mother’s cognate kindred,’ 
Here by reason of near affinity the oog- 
nate kindreds of the deceased himself are 
his successors in the first instance. On 
failure of them his father’s cognate kind- 
red, or if there be none, his mother’s 
cognate kindred, This must ba the order of 
succession here intended.”, Mitaksbara (II, 
section 6.) < ‘ < 
This indeed is the only other text be- 
sides the text of Yajnavalkya regarding the 
goods of a trader dying abroad in the 
whole of Hindu Law-as at present known 
to us which is of any assistance in deter- 
mining the limits of the heritable right 
of Bandhus. From this text Professor 
“Sarbadhikari derives the following rules: 
“T, A Bandha is a cognate Sapinda within 


four degrees counting.(1) from the deceased 
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himself, in ascent or descent: (2) from 
any one of the four immediate ancestors of the 
deceased.” 

“IL The right of inheritance accrues 
to a Bandhu if the late owner and the 
person claiming the heritable right were 
related as Sapindas to each other, either 
direstly through themselves or throngh their 
mothers or fathers. l 

“In other words, a heritable Bandhu is a 
cognate Sapinda within four degrees counting 
from — | 

1. The 
cent, 

“2. Deseased’s paternal ancestor within 
four degrees. - 

“3. Deceased’s maternal ancestor within 
four degrees. 

‘4, Deceased’s father’s maternal ancestor 


deceased in ascent or des- 


‘within four degrees. 


‘5. Deceased’s mother’s maternal ancestor 
within four degrees. A 

“N. B.—The word ‘five’ is to be substi- 
tuted for ‘four’ in the case of father’s 
Bandhus. If the deceased or his ancestor 
be related through father’s mother, then 
fiva degrees instead of four should be connt- 
ed in both directions. Thus grandson's 
daughter’s grandson is related to the deceased 
(or his paternal ancestor) through father’s 
mother. 

“Rule of exclusion: 

“Il. The cognate descendant of each of 


2 


these classes is exeluded from inherit- 
ance when (4) the deceased or (21) the 
deceased's ancestor does not belong 
to— : 


“(a) His maternal gandfather's line. 

“(b) His father’s ditto. . 

“(e) His mother’s ditto. 

2. The cognate ascendant of the deceased 
is excluded from inheritance when he does 
not belong to— 

“(a) The deceased’s maternal grandfather’s 
line. < : 

“(b) The deseased’s father's ditto. 

““(c) The deceased’s mother’s ditto.” 

The learned Professor proceeding upon 
these rules classifies Atma Bandhus into 
Atma Bandhnos eg parte paterna, namely, the 
sons of the daughters of the family, sons 
of the ‘daughters’ sons of the family, sons 
of the daughters’ daughters of the family; 
next into Atma Bandhus ez parte materna 
beginning from mother’s father; next into 


= 
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Atma` Bandhus eg parte paterna to whom 
the deceased was ‘Atma Bandhu eg parte 
paterna; next into Atma Bandhus eg parte 
materna to whom the deceased was Atma 
Bandhu eg parte materna; next into Atma 
Bandhus ex parte paterna to whom the 
‘deceased was Pitri Bandhs; and finally into 
Atma Bandhus ew parte materna to whom the 
deceased was Matri Bandhu. He adopts the 
same method for Pitri Bandhus and Matri 
Bandhus. ` 
Nowit is to be observed that the learn- 
ed Professors two rules of exclusion are 
inconsistent with the text which inoludes 
within the circle of Bandhu heirs all who 
claiming through the mother are within five 
degrees of the common ancestor. Mr, Mayne 
in his work on Hindu Law would seem to 
partially accept Professor Sarbadhikari’s 
view, for ha does not seem to give the 
heritable right to the heirs of the maternal 
grandfather's grandfather though he gives 
him the 27th place in his chart. In the 
case of . Ramchandra Martand Watker - v. 
Vinayak Venkatesh Kethekar (5) to which 
I have. referred above, Mr. Lowndes in his 
address to their Lordships of the Privy 
Counsil noticed this insonsistensy between 
the text on marriage and the rule adopted 
by Professor Sarbadhikari, but it besame 
wnnecessary for their Lordships to decide 
the point. Following Professor Sarbadhikari, 
Professor Jogendra Nath Bhattacharya and 
Professor Trevelyan would seem to base 
their conclusion on that part of Vridha 
Satatappa’s text which appears to limit 
Pitri and Matri Bandhayas to those descended 
from the mother’s or father’s grandfather. 
This conclusion might perhaps be jus- 
tified if, as was thought by Mitter, J., in 
Omrit Kumaree’s case (1), the term Bandhavas 
in -Satatappa's text were synonymous with 
Bandhava, the pluralof Bandhu; but Pro- 
fessor „Jogendra Nath Bhattacharya has 
clearly demonstrated that this is not the 
dase and that Bandhavas is not the plural 
of Bandhu and signifies what is known 
among Hindus as oognate brother or 
first cousin. Speaking with the greatest 
respect I think this is the oorrest- ren- 
dering of the term and that Professor 
Sarbadhikari’s rules of exclusion are not 
warranted by the text. I think also that I 
am supported in this view by Professors 
Golap Ohandra Sarkar and Jogendra Nath 
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Ghose, whose works on Hindu Law have 
often been referred to by their Lordships 
of: the Privy Council. 

In my opinion Satatappa in enumerating 
the nine Aima, Pitri and Matri'/Bandhavas 
did not intend to limit heritable right to 
the descendants of the mother’s and father’s 
grandfather within five degrees, ‘Nor is 
there anything to show that Vijnaneswara 
was of a different view to that which I have 
ventured to take. 

If this is the correct interpretation of 
Satatappa’s text, then it follows that the 
classification given in the text into Atma, Pitri 
and Matri Bandhus applies only to the 
nine Bandhavas specially esumerated there- 
in, All other Bandhus are subject to one 
and only one limitation, namely, that given 
in the text on marriage. 

In support of the view I take, it is to 
be noticed that neither Professor Sarbadhi- 
kari, nor Professor Bhattacharya, nor Mr, 
Mayne are agreed as to the classes within- 
which certain heirs should be grouped. 
Indeed it has been said that Professor Say. 
badhikari has been guilty of reading into the 
text words which do not ocour therein, go 
as to give the status of Atma Bandhus to 
persons who would otherwise be classed ag 
Pitri Bandhus. 

Similarly is it to be noticed that their 
Lordships of the Oaleutta High Court in 
Omrit Koomaree’s case (1) have classed a 
sister's son as a Pitri Bandhu, though the 
learned Vakil for the plaintiff before ug 
relying on Professor Sarbadhikari’s view 
strenuously contends that he is an Atma 
Bandhu, ' 

In this state of doubt and uncertainty 
it.would, in my opinion, be unsafe to insist 
on the classification within the group of 
Atma, Pitri and Matri Bandhu of heirs 
other fhan the nine specifically enumerated 
in the text. In my opinion the son of one 
of these nine is nof entitled to claim member- 
ship in the class to which his father 
belongs and I think the doubt thrown ‘ont 
by Chamier, C. J., in Adit Narayan Singh, y. 
Mahabir Prosad Tewari (8), whioh is binding 
on this Court till overruled, was well 
grounded. In that case the learned Judges 
gave effect to their doubt by preferring ` one 
who would be a Matri Bandhu according 
tə Professor Sirbadhikari’s classification to 
ong who would hs a Pitri Bandhu, because 
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he was nearerin degree. counting from the 
common ancestors in their respective lines, 
and also on the ground of religious merit. 

It follows from the above view that 
when there isa contest between Bandhus 
other than the nine Bandhavas or between 
one of the former and one of the latter, the 
principle of numerical propinquity alone 
will determine the heritable right, supple- 
meuted in case of doubt by the rule of 
religious benefit and such other rules derived 
from the succession of agnates as may be 
appropriate. ; 


Let us next sonsider what is the posi- 
tion of the claimants in the case now before 
us, 


Both- parties seem to be agreed that the 
` plaintiff and Raghunandan are Atma Bandbus, 
If Atma Bandhu is the same thing as Atma 
Bandhaya and if Bandhava has not the 
special meaning of cousin brother or first 
cousin, then if a maternal grandfathers 
son’s son is an Atma Bandhu in the sense 
of one specially nearto the propositus, it 
would be reasonable to olass the grand- 
father’s son also as an Atma Bandhu. But isthe 


sister’s daughter's son also an Atma Bandhu? 


I think not, although he has been classed 
as such by Professor Sarbadhikari. Their 
Lordships of the Caleutta High Court 
observed in Omritt Kuomaree’s case (1) that the 
sister’s son was both an Atma and Pitri 
Bandhu, but they seem to have slassed him 
as a Pitri Bandhu onthe ground that he 
was nearer in degreeto the father of the 
propositus than to the propositus. 

But as 1 have already observed, tke 
Mitakshara does not warrant the inference 
that all Bandhus must be classified into 
the three classes assigned tc the nine 
enumerated Bandhavas and I respectfully 
venture to differ from those desisfons of 
the Madras Court which hold that every 
descendant of an Atma Bandhu within the 


requisite limits is entitled to claim the 
status of his ancestor. 
The diffienlty in following onf this 


classification logically in the case cf the 
descendants of the daughters of the family 
sompelled Professor Sarbadhikari to alter 
the text to an extent which has been 
pronounced unwarrantable by other text: 
_ book writers. I think, therefore, that 
_.Bandhus other than the piye Bandayas 
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named in the text cannot appropriately 
be placed inthe three groups reserved for 
the latter, 

Assuming, however, that the three 
classes are exhaustive on the point of 
classification and that there oan be no herit- 
able right without membership within one 
of these three olasses, then T think 
Raghunandan being an Atma Bandhu and, 
the plaintiff Pitri Bandhu, the former is, 
entitled to preference. 

Let us assume next that both are Atma 
Bandbus as has been held by Professor 
Sarbadhikari. 

If the principle of nearness by particles 
of the body is applied, how is the caleula-. 
tion to be made ? We have no means of 
ascertaining how much the plaintiff has in, 
common physiologically with the deceased 
as compared withthe maternal unsle. We 
san only estimate through the sommon 
ancestor through whom they respestively 
claim and if that test is applied, then 
obviously the maternal uncle. and.the deceased, 
have greater community of blood than the 
plaintiff and the deceased. 

Let us take next the mode of counting 
sanctioned by the Hindu Law. The Indian 
Succession Act, following the principle of 
the civil law, prescribes that counting is 
to ba made from the -propositus upwards 
toa common ansestor, each ancestor repre-. 
senting one degree, and then downwards till; 
the ‘claimant is reached. The Mistakshara 
prescribes that counting is to be made from 
the common ancestor, from whom the branch, 
divides beginning with such -sommon 
ancestor as-the first degrees. Adopting this - 
mode of counting Reghunandan is two 
degrees removed whilethe plaintiff is four 
degrees removed. In the absence of any 
detailed order of suecession for sognate, 
Sapindas, I think Raghunandan is entitled 
to priority. 

But then it is said that the rule. of 
the Mitakshara is that the. nearer line, 
excludes the more remote and, therefore, the 
line of the father of which the plaintiff 
is a member must be exhausted before the, 
line of the maternal grandfather san come. 
in. Now this rule is not*based upon any 
text. It is derived from the order of 
succession as given in the Mitakshara relat-. 
ing to certain named agnates, but even in 
that connection the rule is not of general 
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and universal application, In the earlier 
decisions in Upper India “the limit was 
placed on the authority of Colebrooke at 
` the seventh lineal descendant, according 
to later decisions, in Madrasfit was fixed 
at the second degree, while their Lordships 
of the Privy Council have now definitely 
held that the limit of collateral descent 
is three degrees in each line, Thus the 
grandson’s grandson, though a lineal and 
nearer descendant, is excluded by descend- 
ants within three degrees in the lines cf 
the father and the grandfather. The 
Mitakshara in this respect is not singular, 
for we find that in other systems too the 
law has recognised the propriety of pre- 
ferring some collaterals to lineal descend- 
ants of the fourth and the fifth degree. 
If, therefore, the rule is limited in- ap. 
plication with regard to agnates, I see 
no reason why it should be applied without 
restraint and restriction in the case of 
cognates. .Upon the admitted mode of 
sounting, a maternal uncle is nearer in degree 
than a father’s daughter’s daughter’s son and 
I cannot find any equity in defeating his 
rights bya resori to analogy and by the 
arbitrary extension of a rule applicable to 
another class. i 

I am unable, therefore, to exclude Raghu- 
nandan on the ground that he olaims 
descent tbrough a more distant line than 
the plaintiff. If the principle is to apply 
at all, it must apply to 
respective candidates are numerically of the 
same degree. In such an event this test 
as well as other tests may be taken into 
account for the purpose of determining the 
preferential right, 

Next it is said that the Mitakshara 
favours the male against the female heir, 
and, therefore, the plaintiff, who is conuected 
through the father, is preferable to Raghu- 
nandan who is sonnected through the 
mother, Here again the rule is derived 
not from an express text inthe Mitakshara 
bat from the order of suasession given by 
the sages as regards agnates. But even 
among the latter the preference for males 
is not rigorously enforced and female re- 
latives, such as a mother, daughter, and sister 
and a male relative descended through a 
female, namely, the daughter’s son, have been 
accorded high places within the sirsle of 
aguatic heirs, the last named being even 


cases where tha 
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preferred to one nearer in degree on the 
male side, namely, the father’sson. Here 
again the question arises whetHer the 
preference for males shown by tbe Hindu 
Law in the case of agnates generally, and 
in particular in Satatappa’s text as regards 
Bandhavas, is to be applied regardless of 
numerical nearness in degree. It may be 
noticed that Satatappa and Vijnaneswara 
seem to limit the preference to cases where 
the degree of relationship is equal, as for 
instance when they give precedencé to Pitri 
Bandhavas over Matri Bandhavas. Eyen in 
Madras where their Lordships of the High 
Court have applied the rules of agnatic 
succession to the case of Bandhus more 
freely than other Courts in favour of 
claimants who would be otherwise excluded 
the decisions have not been uniform and 
we find that inspite of the superiority 
aseribed by analogy to males a mother’s 
sister’s son has been preferred to a mother’s 
brother’s son. 

I think, therefore, that the correct rule 
in regard to these analogies has been laid 
down by Professor Golap Chandra Sarkar 
as follows:— 

(1) The nearer in degree on either side 
must be preferred to one more remote. 

(2) OF those equal in degree the one 
related on the father’s side is to be 
gli to the one related on the mother’s 
side. 

(3), When the side is the same, the 
circumstance of one being related through a 
male and another through a female makes 
no difference. 

Applying these rules I do not gona; 
that the fact of plaintiff’s being Km 
throngha nearer branch or throngh a male 
can operate in his fayonr. 

l On the other hand if the latter fact operates 
in this case af all, then the circumstance 
that he claims through two females must 
also ‘be taken into account asa counterpoise 
At the same time it must in fairness be 
remembered in this connection that although 
their Lordships of the Madras High Court 
in Appandat Vathiyar y. Ragubals Mudaliar 
(16) preferred the mother’s siater’s son to the 
mother’s brother's son, their Lordships of the 
Allahabad High Court in Ram Oharan Lal y, 


(16) 5 Ind. Cas. 280; 


3 


3 M. 439; - 
(1910) M, W. N, 44; 7 9 = M, L, J, 275; 
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- Rahim Bakhsh (17) were of a contrary opinion, 
holding that the mother’s sister's son 
- boing removed by two females the principle 
of preference in favour of males rendered 
the mother’s brother’s son nearer in affinity. 

Being, however, clearly of opinion that 
Raghunandan is nearer in affinity than the 
plaintiff from every point of view, I do not 
think the interposition of two females affects 
the present case. 


For the same reason the question of spiri- 
tual benefit also does not arise.. In this 
respect the position, as I have already said, 
appears to be this, that while the Dayabhaga 
recognizes the principle of affinity as well 
as the principle of spiritual benefit for the 
purpose of creating the heritable right and 
admits into the circle of heirs persoons by 
reason of their capacity to confer spiritual 
benefit alone, the Mitakshara makes affinity 
the sole test ofthe heritable right, leaving 
the preferential right to be regulated by 
the .dostrine of spiritual benefit. This 
position has been repeatedly affirmed by- 
their Lordships of the Privy Council ina 
long line of desisions beginning from 
Gridhart Lall Roy v. Bengal Government (2) 
and ending with Buddha Singh vy. Laliu Singh 
(6), and it could not have been more 
emphatically recognised by their Lordships 
of the Calcutta High Court than it was in 
Gunesh Ohunder Roy v. Nil Kamul Roy (18), 
where a father’s daughter’s son was pre- 
ferred to a mother’s sister’s son on the ground 
of spiritual benefit. Applying this principle 
to the case under consideration, it is im- 


material “whether the plaintiff and Raghu- ` 


nandan are both ordinary Bandhus or both 
Atma Bandhus; in either event Raghunandan 
is clearly entitled to preference because 
he can offer spiritual benefit upon the 
maternal grandfather of the propositus, 
while the plaintiff can confer no spiritual 
benefit upon the propositus of any kind 
whatsoever. f 

In the various Courts in India the 
strongest, resistance to the application of 
the doctrine of spiritual benefit has 
perhaps come from their Lordships of 
the Madras High .Courf and particular 


(17) 34 Ind. Cas, 108; 88 A, 416 at pp. 421 to 424; 
“WAL, J. 538. 
(18722 W, R, 264 
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reliance has been placed by the plaintiff. 
on Balusami Pandithar v. Narayana Rau (11), 
where a maternal uncle was defeated by 
a sister’s son’s son on the ground that the 
nearer line must exclude the more remote, 
and also on the ground that an Atma 
Bandhu ex parte paterna exoludes an Atma 
Bandhu ex parte materna. Their Lordships 
declined to consider the principle of reli- 
gious efficacy at all but with great respéct, 
I venture to say that this view is not in 
accordance with that of other Judges of 
the same Court and is certainly in direct 
conflict with the latest pronounsement of the 
Privy Counsil. 

As an illustration of this divergence of 
opinion I need only cite the case of Muttu- 
sami v. Mutiukumarasamit (19), where 


their Lordships of the Madras High Court ° 


decided in favour of the maternal unole 
of the half blood against the son of the 
father’s paterrial aunt and laid down the 
rule that as between Bandhus‘of the same 
class the spiritual benefit conferred upon the 
propositus is, as stated in the Viramitrodaya, 
a ground of preference. That decision was 
affirmed by their Lordships of the Privy 
Council in Muthusami Mudaliyar v. Simam- 
bedu Muthukumaraswamt Mudaliyar (20) 
and no exception was taken to the above 
statement of the law. The unsatisfactory 
condition produced by subsequent conflict. 
ing decisions has been somewhat sharply 
commented upon in a recent judgment by 
Sadasiva Aiyar, J., in Subramania Mudeliar 
y. Ranganathan Chettyar (18), His Lordship 
there, although approving of the claim of 
the father’s sisters son as against a 
maternal uncle on the ground that the 
former is an Atma Bandhu ex parte paterna, 
characterizes Satatappa’s text as illogical, 
incomplete and inconsistent, but feels him- 
self bound to accept the law as settled 
by the Courts even though based on less 
authoritative treatises than the ansient 
authoritative Shastras. He points out that 
a mother’s sister’s son need not necessarily 
be always a Bhinna Gotra Sapinda, as 
sometimes the mother of the propositus 


and her sister might marry husbands of 


(19) 16 M. 23;2 M. L. J. 296;5 Ind, Dec, (nN, s.) 
4 


(20) 23 I, A. 83; 19 M. 405; 6 M. Lit J, 113; 7 Bar 
P, O. J, 45; 6 Ind, Dec, (N. s.) 987, 
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the same Gotra. He is nevertheless. of 
opinion that the rule as to religious bene- 
fit laid down in Mutiusami v. Muttukumara- 
sami (19) is not supported by the law and 
custom within the Presidensy of Madras, 
where the question of spiritual benefit or 
of death pollution or of the right of per- 
formance of obsequial seremonies does not 
_operate in determining the preferential 
right. He considers that Mr. Mayne’s 
classification is inaccurate and misleading 
as he gives the maternal unele the 9th 
place and the maternal grandfather the 
17th place, and does not scarry the -class 
of Bandhus to the fifth degree. He agrees 
with the desision of Aikman, J., sitting 
as a single Judge in Ram Bharos v. Rum 
Parshad (21), where preference is given to a 
father’s brother’s daughter's daughter’s son as 
against a mother’s brother’s son on the 
ground that the former is an Atma Bandhu 
ex parte paterna, but he feels that this 
position is really contrary to the Hindu 
Shastras and that legislation should inter- 
yene to alter the current of judicial decisions. 
The learned Judge’s findings are admittedly 
: limited to the Madras Presidency where the 
Smriti Chandrika and. other later commen- 
taries have acquired special predominanse, 
but higobservations are of general applica- 
tion in so far as they indicate the possibility 
of a different mode of interpretation of the 
texts. 

So far as concerns the Province to which 
the parties before us belong and the terri- 
tories which are now subject to the authority 
of the High Court at Patna, I am quite satis- 
fied that the test of religious and spiritual 
benefit can and should be applied to deter- 
mine the preferential right, that is to say, 
where the principle of affinity by blood 
relationship does not clearly’ indicate with 
which claimant the preference lies, 

The result is that I would answer the 
reference in favour of the defendant. 

This result is in conflict with the lists 
prepared by Professors Sarbadhikari „and 
Bhattacharya, while Mr. Mayne, who gives 
precedence to the sister’s son as against 
the maternal uncle, does not consider at all 
the claim of a sister’s daughter’s son, 

On the other hand Professors Golap 
Chandra Sarkar and Jogendra Nath Ghose 


(21) 8 A, In J, 461; A, W, N, (1908) 197. 
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would seem to support the claim of the 
maternal uncle on the rule of nearness 
laid down by them. 

In my opinion as the texts do not ex- 
pressly declare the order of priority between 
the rival claimants we are entitled to apply 
the principles, of affinity and spiritual bene- 
fit, both of which hava been pronounced 
by sages and commentators to be of univer- 
sal application and here operate to establish 
Raghunandan’s claim. Other principles, 
inferred from the order of succession for 
agnates who have been specially mentioned 
by name in the texts, cannot be invoked in this 
case as the claimants are not numerically 
of the same degree of nearness. 

JwaLA PRASAD, J.—-The question for deter- 
mination is whether Uma Shanker or Raghu- 
nandan is the preferential heir of one 
Chaman Lal Upadhaya. Uma Shanker is 
the sister’s daughter’s son of Chaman Lal. 
Raghunandan is the mother’s brother, or 
maternal uncle of Chaman Lal. The com- 
petition, therefore, is between a maternal 
uncle and a sister’s daughter’s son. The 
former bases his claim for preference over 
the latter on the following grounds :— 

(1). That he is nearer in degree to the 
propositus than the sister’s daughter’s son 
inasmuch as he is 4 degrees removed from 
the propositus and 2 degrees from the common 
ancestor of the propositus (the maternal 
grandfather) and himself, whereas the sister's 
dsaughter’s son is 5 degrees removed from 
the propositus and 4 degrees from the com- 
mon ancestor of the propositus (the father) 
and himself, 

(2), That the maternal unole offers Pindas 
or funeral oblations totwo ancestors of the 
propositus, namely, the maternal grandfather 
and the great-grandfather, to whom also 
the propositus offers Pindas, whereas the 
sister’s daughter's son offers no Pinda to 
any of the ancestors of the propositus, and 
thus the maternal uncle confers spiritual 
benefit tothe propositus, whereas the sister’s 
daughter’s son confers none. 

(3). That the maternal uncle is related to 
the propositus through one female only, 
namely, the propositus’s mother, whereas 
the sister’s daughter’s son is related to him 
through two females, namely, the sister and 
the daughter. 

(4), That the texts of the Mitakshara 
and Viramitrodaya give to the maternal 
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uncle a high position among heirs, Refer- 
ence has been made to the Mitakshara, 
Chapter II, sestion 6, clause 1, where the 
maternal uncle’s son is enumerated as an 
Atma Bandhu, to another part of the Mitak- 
shara (page 322, 3rd Edition, 1829) where 


he has been expressly mentioned as a prin- . 


cipal heir of a trader dying abroad, to 
Asharkanda, Chapter I, verse 52, where 
the maternal uncle has been mentioned as 
& prominent Sapinda, and to Viramitrodaya, 
Chapter III, part VII, -sestion V, where 
the maternal uncle has been mentioned as 
an heir superior to the three classes of 
Bandhus. Sister’s daughter’s son or any of 
his ancestors, sister or sister’s daughter, is 
not mentioned any where. 


The above facts are not disputed, but 
it is contended that the sister’s daugh- 
ters son should be preferred to the 
maternal uncle on the following grounds:— 


(1). 


That he is related to the propositus 


through his father, whereas the maternal 


uncle is related to the propositus through his 
mother; and 


(2). That he traces his descent through 
a nearer ancestor of the propositus, namely, 
his father, whereas the maternal uncle 
traces his descent through a remoter ancestor, 
namély, the maternal grandfather of the pro- 
positus, 


_The parties are governed by the Benares 
school of the Bindu Law. The remoter 
sources of the Hindu Law are the Insti- 
tutes of Mann and of -Yajnavalkya and 
other Rishis, who gave different Smritis. 
These ancient texts are common to all the 
schools, The authority of a commentator 
was receiyed in one and rejected in another 
part of India. Hence schools with con- 
fisting doctrines arose. The Mitakshara, 
- which is 4 commentary on the Institutes of 
‘Yajnavalkya by Vijnaneswara Bhutta, is 
universally accepted by all the schools 
except that of Bengal where also it is 
received as of high authority, yielding only 
to Dayabhaga in those parts: where they 
differ, In like manner there are glosses 
and commentaries upon the Mitakshara 
which are received by some of the sshools 
that acknowledge the supreme authority 
of that treatise but are not received by 
all [Collector of Madura vy. Moottoo Rama- 
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linga Sathupathy (22)]. 

Smriti Chandrika by Deonand Bhutta 
and Subodhani by Visheshwar Bhutta are 
generally followed in Sonthern India 
(Madras Presidency) and Vivahar Mayukha 
by Nil Kantha Bhutta in Western India 
(Bombay Presidency). They differ in es- 
sential rules of ~law from those followed 
in the Benares school | Buddha Singh v. 
Laltu Singh (6) ). 

In: the Banares school, whioh is said by 
their Lordships in Bhyah Ram Singh v. 
Bhyah Ugur Singh (7) to be the most 
orthodox of the different schools, Viramit- 
rodaya by Mitter Misser is followed con- 
ourrontly with the Mitakshara [Omri Kos- 
maree Dabee v. Luckhee Narain Ohuckerbutty 
(1).] Their Lordships of the Judicial 
Committee as well as all the Courts in 
India from the earliest times up to the 
present moment have recognized Viramit- 
rodaya as an authoritative commentary 
on the Mitakshara and as governing the 
Benares school [wide Collector of Madura 
vy.  Mootios Ramalinga, Sathupathy (22), 


‘Gridhari Lall Roy v. Bengal Government (2), 


Bhyah Bam Singh v Bhyah Ugur Singh (7), 
Lallubhai Bapubhai v. Oassibai (8), Buddha 
Singh v. Laltu Singh (6), Narasimma v, 


Mangammal (28), Muttusami v. Muttu- 
kumarassmit (19), Appandait Vathiyar v. 
Ragubald Mudaliar (16), Janki v. Nand 


Ram (24), Suba Singh v. Sarafraz Kunwar 
(25), Buddha Singh v. Lalitu Singh (26), 
Lallubhai v. Manukvarbat (27) and Mohandas 
y. Krishnabaz (28) }. 

In Collector of Madura v. Mootteo 
Ramalinga Sathupathy (22) their Lordships 
point out that in administering Hindu 
Law, the duty is, not so much to inquire 
whether a disputed doctrine is fairly 
deducible from the earliest authorities, as 
to ascertain whether if has been received 
by the particular school -whieh governs 


(22) L B. L. R. P. O. 1; 12 M. I. A, 897at pp. 485 
—438; 10 W. R. P. O. 17; 2 Suth. P. 0. J. 135; 2 Sar. 
P. 0. J. 361; 20 E. R. 359,3 Mad, Jur. 298; 1 Ind. 
Dec. (N. s.) I. 


(23) 13 M. 10; 4 Ind. Dee. (N. 3.) 717. . 

(24) 11 A. 194; A, W. N. (1889) 30; 13 Ind. Jur, 
347; 6 Ind. Dec. (N. s.) 5524F. B. 

(25) 19 A. 216; A. W. N. (1897) 53; 9 Ind. Dac. 
(x. 8.) 142. 

(26) 16 Ind. Cas. 529; 34 A. 663; 10 A. Li: J. 803. 

(27) 2 B. 38S at p. 421; 1 Ind Dec. (N. 8.) 682, 

(28) 6 B. 597; 3 Ind. Deo, (nN. s.) 393, 
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the district with which he has to deal, and 
“has there been sanctioned by ngage, 
This has baen emphasised in Bhyah Ram 
Singh v. Bhyah Ugur Singh (7) and recently 
in Ramchandra Martand Watkar y. Vinayak 
Venkatesh Kothekar (5) in thé following 
words .—~ ‘Questions arising under the 
Hindu Law, cannot be determined’by abstract 
reasoning or analogies borrowed from other 


systems of law, but must depend for their | 


decision on-the rules and doctrines en- 
unciated by its own lawgivers, and recog: 
nised expounders.”” i ` 

The question whether a maternal uncle or a 
sisters daughter's son will have a pre. 


ferentigl right to succeed to the properties 


of the propositus will, therefore, be deter- 
mined by the rules laid down in the 
Mitakshara by Vijnaneswara and in Vira- 
mitrodaya by Mitter Missir. l - 
The text of Manu upon which all the rules 
of inheritance in the Hindu Law are 
. founded consists of two Slokas 186 and 
187, Chapter [X—* = # ij 
% ¥ * * * * * 3 
Translation :—186. - “List a man do the 
water rite and offer oblations to his 
three ancestors (7. ¢., father, grandfather 
‘and great-grandfather); no Sapinda relation- 
ship exists betweén the %offerer of such 
oblations aud his fifth ansestor (z. e., great- 
great-grandfather).” 
187, “Of the 


Sapinda relations one 


nearest to the deceased shall. inherit the ; 


propérty (in exclusion of ‘one more remote); 
in the absence of ‘one’s Sapindas one’s 


_ ., Sakulyas shall inherit his property, and in the 


. absence of a Sakulya his preceptor, and 
-in the absence of a preceptor his disciple 
(shall inherit his property).” 

It is clear from the above that Manu, 
whose antiquity is not unknown, prescribed 
obldtions to the three ancestors and held that 
no Sapinda relationship exists’ between the 
offercr and the fifth ancestor—great-great- 
grandfather, the offerer being the 4th. 
Manu does not mention of any oblation to the 
‘maternal ancestors and does not expressly 
mention Bandhusamong the heirs, As held 
by thétr Lordships in Ramchandra Martand 
Watkar v. Vinayak Venkatesh Kothekar (5), 
Yajnyavalkya, who lived in the ‘2nd century 
of the Christian era, was the first to in- 
troduce Bandhus or distant kinsmen related 
to the deceased through females, as heies 
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and he was also the first to mention the 
offering of a cake to maternal ancestors 
—* * * [Trinslation:——Thus (he should 
give rice balls) even to the manes on the 
maternal side (Chapter I, sestion 10, Sloka 
942, Yajnyavalka, Acharkanda), (Mandalik, 
page 190)}. Consequently it became neces- 
sary to allow those who could offer Pindas 
to inherit and this let the Bandhng in. 
The cake offered to maternal ancestors was 
offered to 3 ascendants of the mother and 
no lapa was offered to higher assendants 
and no water offerings. So the right of 
inheritance was confined to 5 degrees, 
whieh is the exact 
limit allowed to persons claiming relations 
through mother. ~ 

By the dime that Vijnaneswara flourished 
in the llth or the 12th century, the right 
of inheritance came to depend upon blood 
connections and not upon the right to offer 
' Bat there can be 
no doubt that the latter had still great 
inflaence upon the right of inheritance and 
the two were still regarded as going together. 

In verse 135, Yajnyavalkya has enumer- 
ated the heirs of a sonless man and in 
verse 1386 has said that on failure of the 
first among those enumerated, the next in 
order is the heir of the deceased and that 
this rule extends to all persons and classes. 
Bandhus have been mentioned to succeed 
after the Gotrajas or gentiles. 

The Mitakshara, commenting upon the- 
aforesaid verses, has defined Gotrajas to 
mean Sapindas and Samanodakas and has 
order of their : 
suecession in Chapter II, section 5. In 
clause 3, section 5, if says that by the 
word ‘Bandhu’ must be understood a Sapinda 
relation bsalonging to a different Gotra or 


family—(connected with the propositas 
through females) * * * a * 
* * 4 *% x x se 4 


In Mitakshara, section 6, Chapter II, the 
following rules have been laid down regard- 
ing the suscession of Bandhus :— 

Olause 1.—"On failure of Qotrajas or 
gentiles the Bandhus are heirs. The Ban- 
dhus are -of three kinds—the Bandhns of 
the man himself, the Bandhus of the father 
and the Bhandbas of the mother, as is 
declared by ths following text:—-The sons 
of his own fathor’s sister, the sons of his 
own mother’s sister, and the sons of his 


~~ 
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own maternal uncle must be considered as 
his own Bandhus, 

“The sons of his father’s paternal. aunt, 
the sons of his father’s maternal aunt and 
the sons of his father’s maternal anole 
must be deemed to be his father’s Bandbus., 
“The sons of his mother’s paternal aunt, the 
"sons of his mother’s maternal aunt and 
the sons of his mother’s maternal uncle 
must be regarded as his mother’s cognates 
kindred.” 

Clause 2>— ‘Here by reason of nearness 
the cognate kindred of the deceased himself 
are his successors in the first instance; on 
failure of them his father’s ‘cognate kind- 
red, or if there be none,. his mother’s 
cognate kindred. ‘This must be understood 
to be the order of succession here indicated.” 

Viramitrodaya, Chapter III, part VII, 
section 5, quoting the above passages from 
the Mitakshara, adds the following :— 

‘In the text of Manu, namely,— In their 
default, a Sakulya, or the preceptor, 
or a pupil (becomes heir),’— the term 


Sakulya includes the Sagotras (Sapindas) and 


Samanodakas, the maternal uncle and the like, 
and the three classes of cognates. Also in the 
text of Yogiswara the term- ‘cognate’ or 
Bandhu comprises also the maternal uncle. 
Otherwise the exclusion of the maternal uncle 
and the like would be the result. And it 
would be extremely improper that their sons 
are heirs, but they themselves though nearer 
are not heirs” {quoted in Griédhari Dall Roy 
v. Rengal Government (2), Cmrit Koomaree 
Dabee v. Luckhee Narain Ohuckerbutty (1)]. 

Viramitrodaya, therefore, recognised that 
the above quoted textof the Mitakshara is 
not an exhaustive enumeration of all the 
Bandhus who are capable of inheriting, but 
is only an illustration of the proposition that 
there are three kinds of Bandhus, as is held 
by their Lordships of the Privy Council in 
Gridhart Lall Roy y. Bengal Government (2). 
This is now a settled proposition of Hindu 
Law. : 

In addition to.the 9 persons mentioned 
in the Mitakskara, many other persons have 
been let in as heritable Bandhus and their 
place in the order of sussession has to pe 
determined, 

Ascording to the definition of Bandhu 
as Bhinna Gotra Sapinda given in the Mitak. 

_ sbara, it is obvious that a heritable Bandhu 
„must be a Sapinda of the propositus, and 


INDIAN CASES, 


But no 


s i [1918 A 


according to the text of Manu (Chapter 
IX, section 187)— The property of a 
near Sapinda shall be that of a near 
Sapinda,” the Sapinda relationship must be 
mutual. Among agnates the Sapinda rela-- 
tionship is always mutual but amongst 
cognates it is not’ in a few cases. In 
order, therefore, to determine whether any 
persons are heritable Bandhus, if is ne- 
cessary to see whether they are Sapindas to 
each other—-Ramchandra Martand Wazkar 
vy. Venayak Venkatesh Kothekar (5). 

Chapter II, sestion 6, clause 2, no doubt 
clearly lays down the order of priority 
among Bandhus of each of the three classes. 
“special rule has teen’ laid 
down by the Mitakshara, or Sanskrit 
təxt: writers and commentators as to the. 
order in which the heritable Bandhus of 
eash class should take preference amongst 


~ themselves, as pointed out in Ram Charan 


Lal yv. Rakim Bakhsh (17) and Gridhari 
Lall Roy v. Bengal Government (2), 

According to the Mitakshara the rule 
given fòr the preference of Atma -Bandhus 
to those of Pitri Bandhus and so on is 


said to be “by reason of nearness; (Chapter 
If, verse 6, clause 2). The Sanskrit 
KK ee ee 


words used are ; 
literally meaning “by reason of nearness 
or proximity” (vide Monier William’s 
Sanskrit English Dictionary). The reason 
“of nearness” assigned by the Mitakshara 
for the preference of one class of Bandhus 
to the other glass is in accordance with 
the text of Manu itself “tothe nearest 
Sapinda the inheritance belongs.” This, 
therefore, is the only rule prescribed by 
Manu and the Mitakshara for determining 
the claims of rival Bandhus—tke nearest of 
the Bhinna Gotra Sapindas or Bandhus will 
exclude the others. 

The question then is now to determine 
the nearness or proximity among the Bhinna 
Gotra Sepindas of a propositus, 

Mann in Chapter 111, verse 5, recom- 
mends for marriage’ a giei not related“ to 
one’s- mother by the tie of Sapinda rela- 
tionship nor to one’s father as Sagotra and ` 


has limited the Sapinda relationship to seven . . 


degrees on the paternal side, Ohapter V, 
Sloka 60. Yajnavalkya in Chapter I, verse 
52 (Acharkunda), says, “a Sapinda should not 
be married.” Commenting upon this verse 
Vijnaneswara in Mitakshara defined aSapinda 


` 


~ 
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relationship and declaréd that definition 
to’ apply to the word ‘Sapinda’ used 
elsewhere in “the Mitakshara, namely, in 
Chapters on Sradha and Inheritance. 
Verse 52, Chapter I, runs as follows : — 
"He should marry, a girl who is a non- 
‘Sapinda (with himself). Sho is called his 
Sapinda who has particles of the body (of 
` some ancestor, etc.) in common (with him). 
Non Sapinda means not his Sapinda. Such 
a one he should marry. Sapinda relation- 
ship arises between two people through 
their being sonnected bY particles: of one 
body. * * w 
Thus the son stands in Sapinda ise as 
to his father because of particles of his 
father’s body having entered (his). 
(manner stands the grandson in- Sapinda 
relationship) to his paternal grandfather 
and the-rest, because through his father 
particles of his grandfather’s body have 
entered into. (his own). Just so is (the 
son) a Sapinda relation of his 


entered into (his), Likewise (the grandson 
atandsin Sapinda relationship) to his mater- 
nal grandfather and the rest through his 
mother. So also is (the nephew) a Sapinda 
relation of his maternal aunts and uncles and 
the rest, beaause particles of the same body, 
the paternal grandfather, have entered into 
(his) and (theirs), - Likewise does he stand 
in Sapinda relationship with paternal uncles 
aud aunts and the rest, so also, the wife 
and the husband are Sapinda relations to 
eash other, because they beget one body. 
Likewise brothers’ wives are in Sapinda rela- 
tionship to each other. They produce one 
body, the son, with those (severally) who have 
sprung from one body (that-is, because they 
bring forth sons by their union with the 
offspring of one- person and thus their 
husbands’ father is the common bond which 
sonnests tbem). Therefore, one ought to 
_ know that whenever the word Sapinda i 15 used there 
exists (between the persons to whom tt is 
applied) a connection with one body either 
immediately or by descent.” The Sapinda re- 
lationship i is limited in verse 03 ag follows :— 

“After the fifth ancestor on the mother’s 
side,” and “after the seventh on the father’s 
side’ — ‘on the mother’s. side in the mother’s 
lina “after. the fifth, on the father’s side in 
the father’s line after the 7th (ancestor) 
the Sapinda relationship ceases ; these latter 
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In like 


mother, 
because particles of the mother’s body have- 
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two words must be understood, and, there- 
fore, the word Sapinda, which on account of 
its etymological import (connected by having 


~~= in common) particles (of the body) would 


apply to all men, is restricted in its signi- 
fication, just as the word Pankaja (which 
etymologically means growing in the -mud, 
and, therefore, ' ‘would apply to all plants 
growing in the mud) designates the lotug 
only, and the like: and thus the 6th de., 
scendant beginning with the son and one’s 
self- sounted as the 7th in each case are 
Sapinda relations. In the case of a division 
of a line also the enumeration should be until 
the Tih degree commencing from whence the 
direction of the line changes. This rule should 
be opplied in every case.” 

“The above translation is to be found 
in the Digest of Hindu Law of West and 
Bubler, page 120, and also in the judgment 
of the Bombay High Court in Lallubhai v,” 
Mankuvarbat (27) and in Lallubhat Bapubhat 
‘y. Oassibat (3) and recently in the case of 
Ramchandra Martand Watkar v. Vinayak 
Venkatesh Kothekar (5), The rest of the 


verse 53 runs as follows:— 
i % * * % $ 


% * * & * 


-It bas thus been translated by Pandit 
‘Rajkumar Sarvadhikari, pages 604 and 605 
(Tagore Law Lectures, 1880): — A girl is 
said tobe related to a given person through 
his mother if in reckoning upwards from 
the mother -to the common stook (6.g., the 
maternal grandfather, the great-grandfather 
and the rest), she is found to stand in 
the 5th degree of the kindred in the mother’s 
line. Similarly, a girl is said to bs related 
to a given person in the 7th degree through 
his father if in reckoning upwards from the 
father to the common stock (e.g., the pater- 
nal grandfather and the rést) she is found 
to stand in the -7th degree of kindred to 
the common ancestor in the father’s line.” 

In Ramchandra Martand  Waikar v. 
Vinayat Venkatesh Kothekar (5) their 
Lordships held that the ‘limitation pres- 
gribed in verse 53 regarding Sapindas 
connested through females, applies only to 
Bhinna Gotra Sapindas and thatthe right 
of a Bhinna Gotra Sapinda or a Bandhu 
ceases with the Sth degree from the pro- 
positus not merely for the purpose of marriage 
but generally, and, therefore, for the purposes 
_of inheritance also. - 2 


pd 
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The limits of Sapinds relationship pre- 
scribed by Manu in Chapter V, Sloka €0, 
and those prescribed by Vajnavalkyva and 
Mitakshara on marriage apply to Sradha, 
impurity and inheritance (vide Mitakshara, 


Chapter I, verse 253, Chapter II, verses . 


135 to 137, and Oh apikan IH, verse 18). 


In Soorendronath, Roy v. Musammat Heera- 
monee (29) their Lordships observe: “Still 


there is in the Hindu Law so clesea sọn- 


néstion between their religion and their 
succession to property that the preferable right 
to perform the Sradha is commonly viewed 
as governing also the question of the pre. 


‘ferable right to succession of property and 


as a general rule they would be expested 
to be found in union.” According to Manu 
the near Supinda is enjoined to perform 
the funeral rights and he is also entitled 
to inherit the property-of the deasased. 
For tbe purpose of inheritance and Sradha, 


the..Mitakshara, therefore, .in the aforesaid. 


verses 52 and 53, Chapter I, lays down 
tha rule for ascertaining in what degree 
of kindred a Bandhu or Sapinda belonging 
to a different Gotra stands to the deceased 
both in the direct line as well as when 
the line ot lineage diverges. This rule of 
counting the number of degrees that a person 
is removed from the propositus is for the 
purpose of determining his nearness or 
propinquity with the propositus, and is, 
therefore, also the rule for the order of 
preference among several Bandhus for 
the purposes of inheritance and Sradha, 
Referring to the aforesaid verses 52 and 


_53 the learned Judges of the Sadr Dewani 


Adaulat, Agra, in their judgment quoted in 
Bhyah Ram Singh v. Bhyah Ugur Singh (7), 
hold: We have thus furnished to usa rule 


_for computing the order of suseession in 


regard not only to Sapindas but to Samano- 
dakas.”- That was a case of Gotrajas, but 
the above remarks 
case of Bandhus as well. 

It must, therefore, ba held the Mitakshara 
in the said verse has laid down the rule that 
the nearest in the degree ascertained by the 
mode of caloulation. indicated there exclude 
those more remote. The mode of saleulating 
in what degree a person stands to the pro- 

(29) 1 B. L. R. P. C. 26; 3 Mad, Jur. 434; 2 Suth. 
P. ©. J. 147; 2 Sar. P.O. J, 872: 20 E.B. 271; 12 M, 
ae .81 at p. 96; 10 W. R. P., C. 35; 1 Ind, Deo. 6. a 


~ 
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positus has been élearly laid down inthe.said < 
verse both when the line is direct as well 
as when the lineage diverges. For the 


‘latter it is said:—' Should the line diverge 


the enumeration should be made until the 
Sth degree commencing, from whence the 
line varies. This sbonld he applied in 
avery case,” that is, among collateral 
Bandhus the degrees of propinquity are coun: ' 
ted from the ansestor from whence the line 
diverges (vide Mayne’s Hindu Law, 8th Edi- 
tion, page 7L2and illustration, and Ramchandra 
Martand Watkar v. Vinayak Venkatesh Kothe» 
kar (5), where the collateral Bandhus, per 
genealogy given therein, beyond 5 degrees 
from the propositus were held not to be 
heritable). According to Sarvadhikari’s 
Tagore Law Lectures, 1880, pages 633, 635, 
the- degree in which a Bandhu stands- to 
the deceased is ascertained by counting 
from the deceased himself to the Bandhu in 
question allowing a degree for eash 
person, and among collaterals the count. 
ing commences from the common ancestor 
from whence the line diverges. ‘At page 728, 
the same author says: “Within a well. defined 
range. the degrees of Sapinda- relationship are 
allowed to be heritable and the distance from 
the common ancestor is the test of propin- 
quity,”’ 

This is also the method of determining 
nearness or propinquity adopted in the Indian 
Succsssion Ast, Part III, sestion 22, where 
igis laid dows that— “fot the purpose of 
ascertaining in what degree any collateral 
relative stands to a parson deceased, -it is 
proper. to reskon upwards from the person 
deceased ‘to the common stock and then 
downwards to the collateral relative allow- 
ing @ degree for each person both~ ascending 
and descending.” 

The table annexed to that ` section 
illustrates the mothod of determining 
the nearness of degree. The nearest in 
degree of kindced to the propositus thas 
ascertained excludes remoter degrees : (vide 


‘section 44). 


Adopting thea method-of computation laid” 
down in tha Mitakzhara, thə sister’s 


- daughter’s. son is 5 degrees removed from . 


the propositus, whereas the maternal unsle 
is only 4 dezre33 ramawvel from the pro. 
positus., Again the formsr is Ath in 
descent from the common ancestor of him- 
self and the propositus, wheraas the latter is 
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only 2nd in descent from the common ances- 
tor of himself and the propositus, According 


ta the English method of sounting (tide 


Table to the Succession Aat, section 22, mutatis 
mutandis) the former is 4 degrees removed 
and the latter 3 degrees removed from the 
propositus. Thus if the nearness or pro- 
pinquity of Sapinda relationship depended 
upon the number of degrees removed 
either from the propositus or the common 
ancestor, there ean hardly be any doubt 
that the maternal uncle is nearer than 
the sister’s daughter’s son, whatever mode 
of counting be adopted. In Sradha also 
where preference is giyen to the Sapindas 
on the ground of nearness, the method of 
determining the nearness is by counting 
the number of degrees removed from the 
common ancestor of the propositas, There 
is no reason, therefore, why this should 
not be the mode for determining the near- 
ness or “propinguity for the purpose of 
succession, particularly where there is no 
other rule mentioned expressly in’ the text or 
in the commentaries. : 


Brahaspati— ‘Where there are many jnati, 
Sikulyas and Bandhavas, among them 
whoever is the nearest he shall take the 
property of the childless” [quoted in Lallubhai 
y. Mankuvirbat (27) and also in Ram 
Oharan Lab y. Rahim Bakhsh (17)]. This is 
strictly in accordance with the text of Mann 
“to the nearest Sapinda the inheritance 
shall belong,” and the Mitakshara, verses 
52 and.53, Chapter I, as well as the Chap- 
ter on Bandhu where the only test is that 
of nearness. This again is the test applied 
in the Indian Succession Ast. í 

Sarvadhikari has clearly laid down at 
‘page 722 that among the heritable Bandhus 
“the distance from the common ancestor 
is the test of propinquity:’ and at page 
711 that the “nearer exoludes the more 
remote.” 


So does Golap Chandra Sastri in his 
Hindu Law, 4th dition, at page 294 
lay down—‘the nearer in degree on whioh- 
ever side is to bs preferred to one more 
remote’, as the foremost prinsiple for de- 
termining the rival claims of Bandhus. 
Both of them have laid down other 
rules for selection among thosa equal in 
degree. 


It is thus clear -that the frat ani the 
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foremost rule of preference among several 
claimants is that the nearest in degree, 
ascertained by the simple method of sount- 
ing given in the Mitakshara, exclude those 
more remote and when the degree is equal 
only then other considerations might be 
resorted to for the purpose of prefer- 
ence among the other rival claimants. 

In the present case the maternal unele 
and the sister’s - daughter's son are not 
equal in degree. The former is nearer in 
degree than the latter and must on this 
There is, there. 
fore, no oecasion for applying any other 
test to the present case and it would have 
been unnecessary to disouss the other tests 
for determining the preferential claims of 
Bandhus but for the great stress laid on them 


-at the Bar. during the hearing of this 


ease. 

It is said that although a sister’s daugh- 
ter’s son is remoter in degree than the 
maternal unele, yet the common particles of 
the body of the propositus in the former are 
greater than those in the latter. It is difficult 
to weigh with exactitude the common 
partisles of body or blood, and an attempt 
to do that would perhaps be futile, The 
following illustration, suggested, during the 
hearing of this case, by one of my learn- 
ed colleagues in this Full Bench (which 
I quote here with}his kind permission) 
will, however, show that the maternal 
uncle and the propositus have more parti. 
eles of body and blood of their common 
ancestor (the maternal grandfather and the 
maternal . grandmother of the propositus) 
than the sister's daughter’s son and the 
propositus have of their common ancestor 
(the father and the mother of the 
propositus). The propositus’s mother and 
the maternal unele had each 16 
annas of the common particles of body 
and blood of the maternal grandfather 
and the maternal grandmother. The pro- 
positus had 8 annas of his mother in com- 
mon with the maternal uncle. Now the 
propositas and his sister had 16 annas of 
the common blood of the father and the 
mother. The sister’s daughter inherited 
S.annag and the sister’s daughter’s son 
only 4 anvas of that common blood. The 
sisters son or the sister's daughter may 
be said to have equal quantity of common 
blood or partigles of body of the father 
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and the mother as the maternal uncle 
and the propositus bad of the maternal 
grandfather and the maternal grandmother, 
but in a descendant further removed, 
namely, the sisters daughters son, the 
sommon particles ‘of body and blood became 
less. Thus the descendant of a remoter ances- 
tor as the maternal uncle will have more 
common particles of body and blood than 
one descended from a nearer ancestor but 
several generations down. The uncertainty 
of this test is obvious and cannot be the basis 
of a general rule, 

It is then contended that the sister's 
daughter’s son, being descended from the 
father or mother, should be preferred! to 
the maternal uncle who traces his descent 
from a more remote ancestor, namely, the 
maternal grandfather: in other words, the | 


line of. the father must be exhausted be. 


fore that of the grandfather is resorted 
to. This contention is supported by the 
view expressed in Balusami Pandithar v. 
Narayana Rau (11), where a sister’s son’s 
son was preferred to a .maternal uncle’s 
son [followed in Krishna Ayyangar v. 
Venkatarama Ayyangar (10)]. No text or 
- authority was cited in support of the view taken 
by their Lordships. As au illustration the 
case of a nephew exelading his unele 
was quoted. The analogy does not afford 
any principle, for the priority of the 
nephew (brother’s son) over the anole 
(paternal grandfather’s son) is by virtue 
of a special text inthe Mitakshara. 

In Chapter II, placita 1385 and 136, 
Yajnavalkya,the order of succession of (an 
Aputra) a sonless propositus is as follows:— 
“The wife, the daughter, both parents, 
brother likewise, and their sons (* *), gentiles: 
(* *) cognates (* #) a pupil and 
a fellow-student. On failure of the fret 
among these the next in order is indeed 
heir to the estate of one who departed for 
heaven leaving no male issue.” 

In accordanse with this text of Yao 
valkya, in Chapter II, section 5, the Mitak- 
shara gives the galas and the order of 
saccession of Gotrajas (Sapindas and Samano- 
~ dakas) and in clause 1 declares that brother’s 

sons €or * * * *~ ) succeed befors 
the patnernal grandfather and his sons, 
In placitum 4, it is expressly laid down “on 
failure of the father’s descendants (Santan) 
the heirs are successively the paternal 
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grandmother, the paternal grandfather, th® 
uncles and their sons.” | 

Placitum 5. “On failure of the paternal 
grandfather’s descendants (Santan) the 
paternal great grandmother, the great-grand- 
father, his sons and their sons inherit. 
In this manner must be understood the 
succession of kindred belonging to the same 
Gotra or family till the 7th degree among the 
Sapindas.” 

* % “Suta” in verse 136 of Yajnaval- 
kya, ‘Santan’ and ‘Putra’ in placita 4 and 5 
of the Mitakshara cited above, do not mean 
only son or descendant in the restricted 
sense, for in Yajnavalkya the word ‘Putra’ 
in the verse stands for son, son’s son and 
son’s son’s son, as defined by Mann, 
Vishnu, Harita, Yajnavalkya, Sankha and 
Lakhita -(Mitakshara, Chapter I, section 11, 
Sloka 3, Viramitrodaya, Chapter 111, Part I, 
section 11, page 198). 

Upon the aforesaid spacial meaning of 
the word ‘Putra and Santan,’ the texts 
enjoin that the three immediate descendants 
of an ancestor would sua3zeed before the 
next ancestor and his 3 descendants can 
come in. This rule applies only -in the 
case of 3 immediate ancestors of-the de- | 
ssased upon the text of Manu, Chapter 
IX, verse 187, and is also based upon the 
theory of KAN Bon benefit: ‘ ‘To three ancestors 
water must be offered, to three funeral 


-gakes must be given, the fourth descendant 


is the ‘giver of oblations, the fifth has no 
connection,” 


The Smriti Chandrika, an authority in 
Madras, has restricted tbe meaning of son 
to inelude only son’s son and has further laid 
down that the son and grandson of an ances. 
tor succeed even before the ansestor’” (vide 
Smriti Chandrika, Chapter IX, restion 5), 
This view has been adapted by the 
Madras Court in Suraya Bhukta v. 
Lakshminarasamma (80) and Ohinnaswamd 


Pillai v. Kunju Pillai (81). This would 
show that in Madras, either on the text 
or on the authority there is no general 


rule even in the case of Gotraja Sapindas 
of exhausting all the heirs in the nearer 


line before going up toa higher one, Far 
less this san be a rule in the coase of 
(80) 5 M. 291; 2 Ind. Dec. (x. 8.) 203. 2 


(81) 11 Ind. Cas. 885; 35 M, 152, 21 M, L.J. 856; 
10 M, Li. T, 226. 
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Bandhus, There is no such rule in the 
Benares school either. _ 
Their Lordships of the Judicial Com- 


mittee in the case of “Buddha Singh v. 
Laltu Singh (6), affirming the decision of 
the Allahabad Court, laid down the order 
of succession among Gotrajas by working 


_it up from*the express texts, and not upon 
_the geveral prinsiple that the nearer line 


excludes the more remote.’ Indeed if.this 
were the rule, then the descendants up to 
the 7th degree of each immediate ancestor 
would have been exhausted before going 


- up to a higher ancestor and the nephew’s 


great-grandson would have excluded the 
grandfather and the  great-grandfather 
and their three respective immediate degcend- 
ants, ae 

It is noticeable that among Gotrajas the 
heirs succeed: in the order in which they 
have been named in, verses 135 and 1386, 
Yajnavalkya, but the Bandhus do not 
susceed in the order in which they have 
been enumerated in Chapter IJ, verse 6, 
as held in Ram Charan Lal vy. Rahim Bakhsh 
(17), dissenting from Appanda! Vathiyar v. 
sRagubali Mudaliar (15). Thus the analogy 
of the principal rule of succession among 
the Gotrajas is not extended in the Benares 
sshool to Bandhus. Why then should the 
avalogy ofan unole succeeding: before the 


‘ nephew apply fo the case of Bandhus? 


As to the contention that, as “in the 
case of Gotrajas so in the ease of Bandhus 
three descendants of nearer line should be 
exhausted before going to--a higher line, 
or his. descendants, it is enough to say that 
the words “and their sons” have not 
been used against the Bandhus named in 
Chapter II, section 6, Sloka 2, as in-the 
case of Gotraja Sapindas.” Besides, it would 
hardly help the sister’s daughter’s son, for 
Putra means son’s son’s son, and a daughter 
does not come in. 

In the recent case of Adit Narayan Singh 
y. Mahabir Prosai Tewari (8) this Court 
declined to adopt the rule that a descend- 
ant of a nearer ancestor must be 
preferred to that of a remoter one, and 
held that a mother’s paternal aunt’s son, 
who although traced his descent through 
the mother’s father’s father, was prefer- 
able to mother’s sisters song son who 
traced his descent through the mother’s 
father, on the ground that the former was 
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nearer in degree than the latter.. Another 
ground for preference mentioned in that 
case was that the former offered reliriona 
oblations to two ancestors of the deceased, 
whereas the latter offered to none. This 
principle will be referred to later, but at 
present the decision of this Court is re- 


` ferred to for the purpose of showing that 


among Bandhus there is no such.rule that the 
descendant ofa nearer ancestor excludes that 
of a-remoter one, Sir Edward Chamier, 
C. J., observed that if effect be given to 
this male, “it may easily happen that an 
obviously more remote heir will exclude 
a nearer Sapinda” and will, therefore, 
override the cardinal prinaiple of Hindu 
Law that “the inheritance belongs to the next 
Sapinda.”’ Sir Edward Chamier was a party 
to the desision in Kalian Raty. Ram Qhandar 
(32), where it was held that the grandson of 
a brother is preferable toa son of a paternal 
uncle, and that among the Gotrajas “the 
father’s line as far as the grandson must 
be exhausted before the grandfather or 
his line can ‘some in” and ‘was, there- 
fore, fully alive to the texts regulating 
the rule of succession among the -Gotrajas; 
still he would not lay down a general 
role that a wearer line excludes the one 
more remofe and would not extend the 
rule by analogy to apply to the oase of 
Bandhus. His long experience at the Bar 
and on the Bənoh in the United: Pro- 
vinees and lately on the Bench of this Court, 
where the Mitakshara Law of the Benares 
school prevails, is entitled to great weight, 
as showing that the Hindu Law, as adminis- 
tered in the United Provinces and here, 
does not admit of the rule that ‘the nearer 
line excludes the one more remote’... , 
In the Madras cases Balusamt Pandithar 
v. Narayana Rau (11) and Krishna Ayyangar 
y. Venkatarama Ayyangar (10), relied upon, 
no . text or authority has bsen quoted. 
Besides, the rival claimants were equal in 
degres, and that »also makes the ruling 
inapplicable to the present oase, where 
the one claimant is nearer than the other. 
Sarvadhikari, at page 712 says, “all other 


. things being eqaal, the nearer line excludes 


the one more remote.” 
It is then contended thut the sister’s daugh- 
ters son isa descendant from the father of 


(32) 24 A. 128; A. W. N. (1901) 189.) 


` 
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the propositus, whereas the maternal uncle is 
connected on the mother’s side of the proposi- 
tus, and hence the former would exclude 
the latter on the principle that the heirs 
ex -parte paterna exclude those ex parte 
In the earlier decisions of the 
Madras Court the principle does not appear 
to have been recognised. 

In Narasimma v. Mangammal (23) a 
maternal uncle was preferred ‘toa father’s 


“ pister and thas the above principle relied 


upon was not followed although in Madras 
females were heritable Bandhus, vide Nallanna 
(33), Ramappa Udayan v, 
Arumugath Udayan (84). 

In Muttusami y. Muttukumarasami(19)mater- 
nal uncle was preferred to father’s fatker’s 
sister’s son, although the former was connect- 
ed through the mother and the latter through 
the father and grandfather. This decision 
was affirmed by the Privy Council in Muthu- 
samt Mudalzyar v. Simambedu Muthukumara- 
swami (20), whish is an indication that their 
Lordships did not give effect to or recog- 
nise the principle of preferring ex parte 
palerna to ex parte materna. 

For the first time in Sundrammal v. Ranga- 
sami Mudaliar (12) it was simply stated, 
without deciding, that as between the plaint- 
iffs, the daughters son of the paternal 
uncle, and the defendant No. 3 who was 
mother’s sister’s son, the latter is ex parte 
materna while the former is ex parte paterna, 
The point could not be desided as there 
was, no dispute in that case between the 
defendant No. 3 and the plaintiffs; they 
compromised the case in the Court below. 
The appeal was by defendants Nos, + and 
5, who were the sister’s daughters of the 
propositus, against the ‘plaintiffs. That 


“ piling, therefore, cannot be any authority 


for the proposition that a Bandhu eg parie 
paterna is to be preferred to one ex parte 
materna. Yet this was relied on in the 
oase of Balusamt Pandithar v. Narayana 
Rau (11) for the proposition that the eg 


-` parte paterna excludes the ew parte materna 


and on that ground a sisters son’s son 
was preferred to a maternal unole’s son. 
Here also no text of the Hindu Law was 
quoted in support of the general proposition. 


The later decision in the Madras Court 
(33) 14 M. 149; 1 M. L. J. 46; 6 Ind. Deo. (N. 8.) 


105. 
(34) 17M. 182; 4 M. L. J. 30; 6 Ind. Deo, (N. s.) 
125, 
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in Subramania Mudeliar v. Ranganathan 
Cheityar (13) shows that the Judges felt them- 
selves bound to follow the decisions of that 
Court in Sundrammal v. Rangasamt Mudaliar 
(12) and Balusami Pandithar v, Narayana Rau 
(11). Miller, J., in answer to the argument 
that the rule is not based on any 


‘ Smriti or accepted commentary, said that: 


“It ig not a- sufficient reason why we 


should refuse to follow the course of deci- . 


sions in this Court.” Sadasiva Aiyar, J., went 
further and said that “It is not the 
Shastra according to my views.” The 
learned Judge, however, recognised that the 
Benares branch of the Hindu Law was 
different from that administered in that 
Presidensy, as is expressly said by him 
within brackets “(and ignoring the Benares 
Branch of tbe school).” His lordship 
further said that the father’s sister’s son 


would inslade father’s sister's son’s son, as 


son means son’s son. I have already shown 
that the Mitakshara in enumerating the 
Bandhus does not add the words “and sons” 
as in the case of Gotrajas, and there is, 
therefore, no justification for including sons 
and grandsons of the persons named. Even 
if it be so, it would not apply to the 
present case. In the first place, sister 
or sister’s daughter is not mentioned. In 
the second place, we are concerned here 
not with the sister’s son’s son, but with the 
sister’s .daughter’s son, andthe word ‘son,’ 
although it includes son and grandson, does 
not mean daughter and daughter’s son? 
These Madras cases seem to accept the 


notion, as expressly held. in Appandaz- 
Vathiyar v. Ragubali Mudaliyar (16), that” 


amongst the persons #ntersenamed in the 
text of Mitakshara they succeed in the order 
in which they have been named. - This 
view was dissented from recently in an 
elaborate judgment of Banerji and Piggott, 
JJ., in Ram Okaran Lal v. Rahim Bakhsh (17), 
where the mother’s brother’sson was prefer- 
red to mother’s sister’s son and it was concln- 
sively shown that the Madras authorities were 
wrong in holding that the order of priority 
among cognate Bandhus of each of the three 
glasses is not the order in which those 
persons have been named in the text. In 
Madho v. Janki (35) relied upon, 
it is expressly mentioned that the decisiqn 


(35) 86 Ind. Cas. 614; 12 N, L. R. 148, 
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is based upon the law and usage prevalent 
in the Bombay Presidency, where Mayukha 
and Smriti Chandrika are the authorities 
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and have been given precedence over the. 


Mitakshara. Mitter, J., said that “unless 
there were clear and cogent reasons 
for dissenting from the earlier desisions 
in Nagpur and in Bombay, where by custom 
the females are heirs, it would be my duty 
to follow them.” Thecase of Ram Bharos 
y. Ram Parshad (21), where father’s brother’s 
daughter’s son was preferred to mother’s 
brother’s son, was desided by Aikman, J., 
sitting singly. The learned Judge did not 
discuss the point or oite any text. The 
decision, therefore, is not of any assistance 
in the case, - 

The rule that the heirs ex parte paterna 
should be preferred to those ex parte materna 
is not to be found in the. text relating to 
Bandhus in the Mitakshara and there is 
no authority for supplying any omission in 
that text. It was well observed by Hollo- 
way, J., in Oheltkani Tirupati Rayaningaru v, 
Rajah Suranent YVencata Qopala Narasimha 
Rau Bahadur (36): “It is satisfactory to find 
it at least recognised that the rule of law 
is not to be derived...from the positive words 
of a commentator and stil] less from his omis- 
sions.” 

According tc Mayne, those on the father’s 
side take precedence over those on the 
mother’s side “as regards two setsof persons 


equally near,’ and hence the nearer in 


degree on whichever side will exclude 
the one more remote (Mayne’s Hindn Law, 
8th Edition, page 812, paragraph 579). 
Similarly Gélap Chandra Sastri lays 
down among the governing principles of 


-gompetition--among Bandhus first rule — the 


nearer in degree on whichever side is to 
be preferred to one more remote” and the 


second rule “of thése equal in degree one 


related on the father’s side—is to -be 
preferred to one related on the mother’s 
side.’ In the Madras cases the claimants 
were equal in degree. Thus the rule that 
ex parte paterna is to. be preferred to 
ex parte materna becomes inapplicable to the 
present case where the claimants are not 
equal in degree, but the maternal unole is 
nearer in degres than the sister’s daughter’s 


(86) 6 M. H. C. B. 278 al pp. 285, 291. 
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son. I do not see how the father’s line should 
be preferred to the mother’s on the text of the 


` Mitakshara,for the Mitakshara as distinguish- 


ed from Dayabhaga prefers mother and 
grandmother to father and grandfather res- 
pectively, onthe ground that their propin- 
quity is greater than the fatherand grand. 
father - (rede Mayne, paragraph 512, page 
714; also Mitakshara, Chapter II, placita 
8, 4 and 5), According to Smriti Chandrika 
which governs the Madras Presidensy, the 
father succeeds before the mother and thig 
might be the reason for the decisions -in 
that Province that persons connected through 
the father are to be preferred to those 
connected through the mother. There jg 
an absence of direst authority of the Privy 
Council on the point but as already shown, 
the principle was not given effect to in 
Muthusamt Mudaliyar v. Simambedu Muthu- 
kumarswami Mudaltyar (20). 

The reason urged for preferring persons 
related.through males to those related through 
mothers or other females is possibly that 
in the case of the latter the Gotra becomes 
different by marriage, and where two 
females intervene the family becomes much 
more remote and is disconnested by two 
different Gotras or families, On this ground 
also the maternal uncle should be prefer- 
red because only one female intervenes 
between him and the propositus, whereas 
in the case of the sister’s danghter’s son 
two females intervene. There is apparently 
a conflict of decisions in the Madras 
Court on this point. In Krishna Ayyangar 
v. Venkatarama Ayyangar (10) father’s 
sister’s daughter’s son was preferred to 
paternal grandfather’s sister’s daughter, 
As regards the intervention of two females 
in the case. of the former, it was said as 
follows: == 

“Whether having regard to the pre- 
ponderating influence in the Hindu system 
of law of relationship through males with 
reference to the devolution of the heritage 
of a man, such a circumstance (interven- 
tion of females) as that relied on may 
or may not avail when the competition 
is between Bandhus of the same category 
and of thesame degrees, it is unnecessary 
to sonsider.”’ 

The question, therefore, was left undecided. 
The question was, however, expressly 
decided in the case of Ttrumalachariar y, 
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Andal Ammal (14), where a daughter's son’s 


son was preferred to a daughter's daughter's 


son on the grounds stated that “it is 


legitimate to prefer that claimant between 
whom and the stem there intervenes one 
famale link to that claimant who is separated 
from the stem by two such links.” df 
may be noted thatin Madras a datghter’s 
daughter isan heir and Bandhu [| Ramappa 


. .Ldayan v. Arumugath Udayan (34), Nallanna 


wv 


y. Ponnal (33) |, With regard to the decision 
in Tirumalachartary. Andal Ammal (14),it was 
said inthéoase of Appandat Vathiyar v. Ragubalz 


, Mudaliar (16) that. the principle of two 


females intervening would not apply to the 
case, because of the important qualification 
“of all other considerations being equal,” 
and the mother’s sisters son was pre- 
ferred to the maternal uncle’s son on the 
ground that he was mentioned before the 


- latter in the list of Bandhus given by the 


Mitakshara in the text, section 6, Chapter 
II. This view has been dissented from 
recently in the case of Ram Charan Lal v, 
Rahim Bakhsh.(17), where it is held that 
the mother’s sisters son, though namad 
before the maternal unele’s son in the 
ennmeration of Bandhusin the Mistakshara, 
gannot still be preferred to the latter 
inasmuch as he is separated from the 
propositus by two females, whereas in the 
case of the maternal uncle’s son only one 
female intervenes. So far as the present 
ease is concerned, the Allahabad decision 
must be preferred tothose of the Madras 
and the Bombay Courts. Apart from‘the 
aforesaid desision of the Allahabad Coart, 
I think that the intervention’ of two 
females would more diverge the Gotra and 
family of the person sorelated from that 
-of the propositus than where only one 
female intervenes and that there would be 
less or no possibility of the former classes 
of relations conferring any spiritual benefit 
to the propositus or his ancestors. This 
might possibly be the reason for therule, 
if any, of postponing females or relations 
through females to males,and those connest- 
ed through males, The reason will apply 
with greater forse to exclude persons 
connected through two females in preference 
to those connected’ through one female, 
This was the reason adopted in Tirumala- 
chartar v. Andol Ammal (14) and Ram 
Charan Lal y, Rahim Bukhsh (17). 
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I have disonased all the tests for deter. 
mining the rival claims of Bandhus and I 
would conclude by saying that none of those 
tasts are mentioned in the text either of the 
Rishis or by Vijnaneswara in the Mitakshara, 
orin the authoritative commentary of Mitak- 


shara, namely, Viramitrodaya, recsived as a 


treatise of high authority and as exposi- 
tion of what may have bsen left doubtful 
by the Mitakshara. [ have also shown 
that there is no authority for rasorting to 
any of those tests where the claimants 
are notequal in degree. 

Tha claim of the maternal uncle rests 
upon a firmer ground, namely, that 


“he offera oblations to the two common an- 


sestors of the propositus and thereby con- 
benefit to him, whereas the 
sister's- daughter's son offers oblations to 
none of the ane’stors of the propositus 
and confers, therefore no spiritual benefit 
at all. It is said that some of the ‘per- 
sons named in the Mitakshara as heritable 
Bindhus do not confer spiritual benefit 
and in particular “one of the Matri Bandhus, 
who confera spiritual benefit, is postponed 


till some of the Pitri Bandhus who confer. 


none, and heace- the Mitakshara abandoned 
the dostrine of spiritual benefit to be applied 
to the case of Bandhus. 

We are dealing here with the case of 
claimants who are not expressly mentioned 
in the Mitakshara as Bandhus, and there 
is no‘reason why their nearness or pro: 


‘pinguity to tha, propositus should not be 


determined by the religious benefit they 
confer upon the deceased in order to- 
giva preference among rival olaim- 
ants. L 


In the case of Bhyah Ram Singh v. Bhyah 
Ugur Singh (7) the Board affirmed this 
ruling. in the following words:— 

“When a question of ‘preference arises, 
as preference is founded on superior effi- 
cacy of oblations, the principle must be 
applied to the solution of the difficulty. 
16 obtains properly when a succession opens 
to the deceased, when the question mooted 
is a real one (at leastin the contemplation 
of pious Hindus), viz. who best can confer 
on the deceased and his ancestors not fully 


benefited the benefits which the grades of 


oblations offer in differing degrees.” | 
In the resent case of Buddha Singh v. 
Laliu Singh (6), their Lordships, relying 
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upon the təxt of Viramitrodaya, Chapter 
II, Part I, section 23 (A), observed—“Now 
it is absolutely clear “that ander the 
Mitakshara whilst the right of inheritance 
ariges from Sapinda relationship or communi- 
ty of blood, in judging of the nearness of 
blood relationship or propinquity among 
the Gotraja the test to be applied to 
discover the preferential heir is the capasity 
to offer oblations.” . 


- 


Similar was their Lordships’ observation 
in the case of Soorendronath Roy v. Musam- 
mat Heeramonee - (29), already referred to 


‘in the earlier part of this judgment, 


It is “contended that the rule laid down 
by their ‘Lordships of the Privy ` Council 
applies only to the odse of Gotraja Sapin- 
das and not to the Bhinna Gotra Sapindas 
or - Bandhus. . There doss not appear to 
be any substance in this contention. Their 
Lordships do not restrict the application, 
and “the guthorities that will be presently 
quoted will show that the rule applies 
also to the case of Bandhus. Besides, if 
the rule applies to the Sagotra Sapindas, 
there is no reason why it should not apply 
to the Bhinna Gotra Sapindas. The pass- 
age in Viramitr:daya relied cn by their 
Lordships ocours in Chapter II, Part I, 
section 23 (A), relating to the Partition of 
Heritage: “But when there are many claim- 
ants to the heritage amongst the gen- 
tiles and the other olass, then the fact 


. of conferring benefits on the ,proprietor of 


the wealth by means of the offering of 
oblations and the like, only exsludes 
those that do not confer such benefits 
though. this is not the oriterion here.” 
The Sanskrit words are: — 

$ * % * 


(vide page 39, Sanskrit Text, and page 
91, Translation by Golap Chandra Sastri). 
The expression ka = 3 
means ‘Gotrajas and other (class)? as 
rendered by Dr. Sarvadhikari. It clearly 
lays down the general rule applicable not 
only to Gotrajas.but to all lasses of 
heirs including Bandhus. This is by using 
the word ‘Gotraja,’ and the other classes. . 


a 
= 


Devala says, “Sages declare partition of 
heritable property to be co-ordinate with 
gifts of funeral cakes.” Vishnu and Gau- 
tama support the theory of religious obe 


three descendants beginning with the 
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lations as a determining” factor in ine 
heritance. l 

Mitter Missir has conclusively shown 


that according to Manu, Yajnavalkya and 
other Rishis as well as the Mitakshara, 
inheritance is intervoven with 
city to offer funeral oblations, It ig 
needless to quote these passages. They 
have been referred to in Viramitrodaya, 
Chapter III, Part 1, section 11, pages 
134, 155, 157, 186 and 200, Relying 
upon those texts, Viramitrodaya says: “the 


GApa- 


confer the greatest amount of spiritual 
benefit‘on the three ancestors beginning 
with the father, sonsequently the estate, 
condncing as it does to the benefit of 
the owner himself when taken by the song, 
eto, continues as it were the owner’s own 
by reason of the proximity of benefit, And 
the nearness on account of the spiritual 
benefit is consistent with reason: thus if 
is ordained..,...Since, in the Chapter on 
Partition of Heritage, the conferring ‘of 
spiritual hənefit is by the term ‘therefore’ 
set out as the reason; hence it is indicated 
that he alone is entitled to get the estate, 
on whom the estate being devolved sonduces 
to the greatest amount of spiritual benefit 
of‘ the deceased owner, and that proximity 
in this way is to be accepted as a general 
rule and reasonable.” Indeed Mitter Missir 
has considered the religious efficasy in 
discussing the claim of every heir separately 
and has throughout his work maintained 
that the degrees of propinquity are deter- 
mined by religions merit. West and 
Buhler accept the principle of religioug 
efficacy as propounded in Viramitrodaya, 
Aparakba, another commentator of great 
repute, who flourished a century before 
Mitter Missir, bas also upheld the 
principle of preference among _ several 
claimants. There are passages in the 
Smriti Chandrika supporting the same view 
in Chapters on Inheritance of Gotrajas and 
the last paragraph (15) in Chapter 
XI regarding the succession of Bandhus, 


same 


I next deal with the principle of religions 
efficacy as accepted in the judicial desisions, 
The Caloutta High Court in the Full Bench 
case of Omrit Koomaree Dabee v. Luckhee 
Narain Ohuckerbutty (1),per Mitter, J., applied 
the doctrine of spiritual benefit for holding 
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that sister’s sow and maternal anole, thongh 


not specifically mentioned in the list given 
by.Mitakshara, are heritable Bandhus, and 
affirmed the views of Sir William Jones 


that “the doctrine of funeral cakes is the - 


key to the whole Hindu Law of Inheritance, 
All the schools of Hindu Law that are current 
in the country are agreed in accepting this 
principle as their guide, however much 
they might differ from one another with 
reference to particular points connected with 
its application.” 

In Gunesh Ohunder Roy v. Nil Kamul Roy 
(18) the principle of spiritual benefit was 
accepted to be the general principle of Hindu 
Law and as a general guide in determin- 
ing the preferential claims of the parties 


` where their respective position is not settled 


in the Mitakshara itself or by any decided 
case, the principle was applied and a 
gister’s son was preferred to a mother’s 
sister's son of .the deceased on the ground 
that the former “confers greater spiritual 
benefit upon the soul of the deceased than the 
latter.” l 

Similarly the Allahabad High Court in 
the Full Bench oase of Janki v, Nand Ram 
(24), upon the authority of Viramitrodaya 
and the Mitakshara, held - that although 
propinguity is the rule of inheritance and 
the spiritual benefit cannot create the 
heritable right, yet it determines with pre- 
gision the preferable right of Gotrajas and 
other keirs, where there is more than one 
slaimant to the heritage. ; 


Mahmood, J., agreed with the above and’ 


went the length of saying: “The Hindu 
system went farther and laid it down as 
an imperative rule, that the right to 
inherit a dead man’s property is exactly 
so-extensive with the duty of performing his 
obsequies. The devolution of property 
depends upon the competence to perform 
the obsequial rites of the deceased.” 

In the Full Bench case of Suba Singh 
v. Sarafraz Kunwar (25) with regard to 
the paseage in Viramitrodaya already re- 
ferred to, Banarji, J., observed that 16 
may be that, where two Sapindas stand, 
with reference to propinquity, in the same 
degree of nearness to the propositus, the 


- gapacity to confer the highest amount of 


spiritual benefit should be applied as a 
test to determine the order of priority. 


But, where the degrees of propinquity are 


v 


` 


different, the rule of religions efficacy has, 
according to the Mitakshara, no applica- 
tion,” z 


= 


According to Banerji, J., therefore, evan - 


if the maternal unole and the ‘sister’s 
daughter’s son were equal in degree, the 
former would have been preferred and being 
nearer in degree, his claim is much more pre- 
ferable, | : 


The Bombay -Court in Lallubhai v, 
Mankuvarbat (27) held that the Mitakshara 


‘adopted, in lien of -religious efficacy, the 
theory that Sapindaship is based upon.com- 


munity of corporal particles, or in other 
words, upon consanguinity. This was affirmed 
by their Lordships of the Privy Council 


in Lallubhai Bapubhat vy. Oassibat (3), _ 


Neither the Bombay Court nor their Lord- 
ships of the Judisial Committee held that 
Spiritual benefit could not be taken into 
consideration in determining the preferen- 
tial right of rival claimants. Their Lord- 
ships say that by the law of Mitakshara 
as interpreted in Western India, the pre- 
ferential right to inherit in the classes of 
Sapindas is to be determined by family rela- 
tionship or community of corporal particles 
and not alone by the capacity to perform 
the funeral rights. Moreover, in that case 
the right of the widow of a first cousin was 
upheld upon the local law.and usage and upon 
the Mayukha which has precedence over the 
Mitakshara in Gajerat and Bombay Presidency, 
Except for the principle referred to above 
the authority is not applicable to the 
Benares school as females, unlesa specially 
mentioned, do not sucaeed in Northern India 
to the exclusion of male heirs [Gauri Sahat 
y. Rukko (87)]. 


Later on in Mohandas v. Krishnabai (28) 
the Bombay Court applied the prinoi- 
ple of religious efficacy and preferred the 
maternal uncle to mother’s sister’s son. It 
was observed— When it is once admitted 
that the list of Bandhus given in the text 
is not exhaustive and that other relatives 
take before some of those specified in the 
list, there is no other logical conolusion 


except that the relative who as the near- 


est of kin is capable of conferring the 
greatest spiritual banefit on the soul of the 


(37) 8 A. 45; 5 Ind. Jur. 43372 Ind. Dec. (x. s.) 
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deceased, must in all cages ba preferred to a 
more remote Bandhus.” 

This Bombay case | Mohandas y. Erishnobat 
(28)] has been referred to in the later 
decisions . oË the same Court in Gojabai 
v. Shrimant Shahajirao Maloji Raje Bhosle 
(38) and the Privy Counsil case of Bat Kesser- 
baz v. Hunsraj Morarji (89). Buf tha principle 
laid down there has not been at all dis- 
sented from or adversely commented upon. 
The case of ‘Parot Bapalal Sevakram v, Mehta 


‘ Harilal Surajram (40) has also been refer- 


JON 


- as to preference by religions efficacy, 


red to, but in that case there were no 
rival slaimants and no question arose 


The views of the Madras Court have been 
conflicting. In Chelikanit Tirupati Rayanin- 
garu vy. Belah Suranent Vencata Gopala 


Narasimha ` (36), Innes, J, observed as fol-- 


lows:— 

Putting the Mitakshara aside for the 
present, all the treatises on Hindu Law 
just referred to seem to disclose the in- 
tention of including as heirs in the order 
of propinguity all kindred, however remote, 
except when propinquity requires to be 
postponed to the superior benefits which 
another relationship is capable of conferring 
in funeral oblations,” 


In Lakshmanammal vy. Tisuvengada Mutali 
(41) Turner, C. J,,. referring to Chelikant 
Tirupati -Rayaningaru v. Rajah Suranent 
Vencata Gopala Narasimha (33), said that 


“that ruling has the support of at least 


one text,- although the right to perform 
; funeral rites is `a sequence and not a cause 
of inherifance and -the recognition of the 
right in a person may fairly be regarded as 
recognition of the claim of inheritance i in the ` 
Bame person,” 
In Mutiusam? v., ET eee: (19) a 
maternal uncle of the half blood was prefer- 
red to father’s paternal aunt’s son; the Court, 


- relying on and quoting a passage from the 


Viramitrodaya, Chapter I, ‘Part I, zeotion 
2, page 158, observed:— “This passage - in- 
| dioatos ‘that as between Bandhus of the 


game class, a rule of preference. may be. 


er in the quantity of: spiritual benefit 
(38) 17 B. 114; 9 Ind. Dec. (N. s. ) 75. 


(39) 30 B. 431 at p. 449; 331. A. 176, 100, W. N. 


802; 4 0. L. J. 9: 8 Bom. L. R. 416; 3 ALL. J. 484; 
1 M. L. T. 211; 16 M. L. J. 446 (P. 0.). 

(40) 19 B. 631; 10 Ind. Dee. (N. e.) 421, 

(a) BAM. 241 at p. 250; 2 Ind. Deo. (x. s.) 169. 
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which they confer.,........00... AS between 
Bandhus of the same slass the spiritual 
benefit they sonfer upon the propositus is, 
ag stated in Viramitrodaya, aground of 
preference.” 

On ‘appeal to the Privy Couneil 
Muthusami Mudaliyar y. Sitmambedu Muthu- 
kumaraswamt Mudaliyar (20) their Lordships 
affirmed this decision but did not take 


_exception to the observation of the Madras 


High Court. On the other hand, their 
Lordships expressly recognized the authority 
of Viramitrodaya. 

In Sundrammal v, Rangasamt Mudaliar (12) 


~ relied upon by the appellant, the decision in 


Muttusami v. Muttukumarasami (19) was 
referred to, but the doctrina laid down 
there regarding the preference ta be given 
by reason of spiritual benefit was not dis- 
sented from. On the other hand, the analogy 
of the sister’s son excluding the sister was 
quoted with the remark that the sister is 
a" mêre relative and being a female, ‘oan 
offer no funeral oblations.” 


In Balusamı Pandithar vy. Narayana Rau 
(11) and Appandai Vathiyar v. Regubali 
Mudaliar (16) the doctrine of religions 


\ efficacy was not acted upon. In the latter 


ease their Lordships felt themselves more 
at liberty not to follow the. dostrine “by 
the fact that the parties were Jains and 
that though the Hindu Law is prima facie 
held applicable to them, its religious develop- 
ments should not have unrestricted opera» 
tions.’ The actual decision in the case, 


“that the -mother’s sister’s son is preferable 


to the maternal uncle’ason, has been dis- 
sented from recently by the Allahabad 
Court in Ram, Charan Lal v. Rahim Bakhsh 
(17). Inthe former Madras case [ Balusami 
Pandithar v. Narayana Rau (11)] it was held 
that the doctrine ought not to be resorted 
to in derogation of the principles (1)- the 
nearer line excluding the more remote, and 
(2) that persons ex parte materna should ' 
be preferred to those ex parte paterna on 
the ground that these principles are the 
eardinal principles of the Hindu Law and 
pervade the law of inheritance under the 
- Mitakshara system. But no text or authority ' 


‘was quoted in support of the aforesaid — 
. view, or that these principles shéuld override 


the rule of religious efficacy for the purpose 
of giving preference in the case of rival 
claimants as laid down in the earlier deci- 
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sions of the same Court. But both the 
aforesaid Madras desisions in Bdlusami 
Pandithar v. Narayana Rau(11) and Appandai 
Vathiyar v. Ragubali Mudaliar (16) have ad- 
mitted that ‘the Privy Council and the 
Madras Court have adverted to consider- 
ations cf religious efficacy of oblations as 
a factor in determining the relative priority 
of competing claimants,” partisularly as 
between Bandbus -of the same class,” The 
doctrine, therefore, has not been wholly 
abandoned by the Madras Court. Indeed 
a reference to the Smriti Chandrika itself 
will show that. the doctrine has been 
referred to in more places than one in 
Chapters relating to succession of Gotrajas. 
In Chapter XI, section 5, paragraph 14, 
Smriti Chandrika has quoted from the 
Mitakehara the enumeration of Bandhus. In 
paragraph 15, it says of the kinsmen, 
distant kinsmen, and sognate kindred, in 
default of one that stands nearest in the 
order expressly given, he that may bə somes 
how viewed to stand on a par with him, may 
be selected, it being generally declared by 
Gouiama ‘let those take the inheritance 
who give the funeral cake’ (Pinda), who 
are the descendants from the same Gotra, 
or who are sprung from the same Rishi,’ ” 
I do not know how in face of the above, 
it can be said that the Smriti Chandrika did 
not lay down that (1) the nearest in degree 
should be preferred to those more remote, 
and (2) that religious efficacy may be resorted 
to for the purpose of preference of the rival 


claimants. This exactly agrees with then 


view in Viramitrodaya and as stated in 
the rules given in Dr. Sarvadhikari’s Tagore 
Law Uectures and Golap Ohandra Sastri’s 


Hindu Law already referred to. Whatever 
may have been the view in the other 
Presidencies, the proposition has been 


stoutly affirmed and followed in Northern 
India, where the Mitakshara as interpreted 


by Viramitrodaya governs - the rule of 
SUGGeBSION. ; 
The - Privy Councilas early as 1668, in 


Qridharit Lal Roy v. Bengal Government (2), 
- observed, after quoting the text of the 
. Mitakshara rvethe enumeration of Bandhus: 


“ This sub-division of Bandhus into 3 classes , 


is possibly a consequence of that part of the 
definition already referred to, which treats 
-them as kinsmen connected by funeral 
oblations ” As observed by their Lord- 
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ships of the Privy Council in Bhyah Ram 
Singh v. Bhyah Ugur Singh (7), “* The 


` compiler of the Mitakshara is said to have . 


been an ascetic or a devotee and from 
that source nothing at variance with the 
religion of the Hindus is likely to have 
flowed.” Yajnavalkya was the first to 
mention the offering of a cake to the 
maternal ancestors in Chapter I, Sloka 242, 
and to introduce Bandhus as heritable 
heirs and could not ignore the religious 
considerations from inheritance, much less 
his commentator, Vijnaneswara, the author 
of the Mitakshara, could do. | 

Mayne on Hindu Law, 8th Edition, 
section’ 516, page 723, dealing with the 
succession of Bandhus, says: “The Mitak- 
shara recognized the difference between the 
offerings which A and B were bound to make’ 
_to X, but it used the difference in order to 
ascertain which of the two was nearer to 
X in a direst line.” - 


Coming to this Court, in the recent oase 
of Adit Narayan Singh v. Mahabir Prosad 
Tewari (8) Sir Hiward ‘Chamier, ©. J., 
réferred to Viramitrodaya and to the Privy 
Council anthorities and gave effect to the 
religious benefit in determining the claims 
of the mother’s paternal aunts son to 
that of a mother’s sister’s son’s son, although - 
the latter was the son ofan Atma Bandhu 
expressly named in the MitakeHara. Sir 
Edward Chamier in Kalian Rat v. Ram 
Ohandar (82) had’ also referred to Virami- 
trodaya.for the proposition that - religious 
consideration should be resorted to in order 
to prefer the claims of competitors. 


In another case, Harihar Oharan v, Jang 
Bahadur (42), a Divisisn Bensh of“ this 
Court per Roe, J., held that although the‘ 
succession of a “Bandhu is based on son- 
sanguinity, it must still be supported by the 
right to offer oblations to a somon ancestor, 
There is :no reason why the two desisions 
of this very Court shonld not be followed 
in this case. It appears to me clear that 
the maternal uncle must exclude the sister's 
daughters son on the ground that he 
confers spiritual benefit on the propositus, 
whereas the latter confers none. 

There is a difference of opinion among 
the recent commentators as to the rights of 


the present claimants. Those who have placed 
(42) 34 Ind. Cas. 183. 
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the sister’s daughter’s son above the maternal 
uncle have apparently done so on the 
.anthority of the Madras cases which, as 
has already been shown, do not apply to 
the Benares school. They have not sup- 
ported their views by any text of the 


Mitakshara or the Hindu Law. The claims. 


of the parties must be determined in 
accordance with the texts. According to 


Sarvadhikari’s Tagore Law Lestures, 
page 728, ‘father’s paternal aunt’s son 
should take precedence over mother’s 


brother or mother’s sister’s-son, but this 


“is obviously contrary to what has -been 


held in Muthusamt Mudalzyar yv. Simambedu 


` Muthukumarswami Mudaliyar (20). We oan- 


not, therefore, depend upon a commentator’s 
views but upon the text, 

The claim of the maternal uncle ‘to 
succeed - ranks high after the Gotrajas 
under the Mitakshara. In verses 52 and 
ög, the Mitakshara itself, while enumerat- 
ing. the Sapindas, mentions maternal unole 
as occupying a high position. .. 

Viramitrodaya, -Chapter III, Part VII, 
section 5, at page 200 of Golap Chandra 
Sastri’s Translation, after quoting from 
the Mitakshara the list of Bandhus, adds— 
“In the text of Manu, namely—‘In their 
default, a Sakulya or the preceptor or a 
pupil (becomes heir)’—the term Sakulya 
insindes the Sagotras (Sapindas) and 

~Samanodakas, the maternal uncle and the 
like, and the three classes of sognates. 
Also in the text of Yogisvara the term 
‘cognate’ or Bandhu comprises also the 
maternal uncle. „Otherwise, the exclusion 
of the maternal uncle and the like would 
be the result. And it ‘would beextremely 
-improper that their sons are heirs but they 
themselves though nearer are not heirs.” 

Dr. Jolly in the Tagore Law Lectures 
for 1883 at page 215 isof the same view.. 

According to Viramitrodaya, the maternal 
uncle , would even’ have precedence over 
the 3 classes of Bandhus. There is no 
reason-why the authority of Viramitrodaya, 


“right or wrong, which has been acéepted 
’ for centuries in the -Benares school, should: 


be discarded on any sfrained analogies or 
on account of its being either unreasonable 


or sven repugnant to the text of Mitak-- 


shara, for the Benares school is governed 

not by the Mitakshara alone, but by the 

Mitakshara -as interpreted by Mitter 
ME ? 
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Missir in Viramitrodaya. There is another 
pasaage in the Mitakshara itself, page 
322 3rd Edition, 1829, quoted in Gridhart 
Lall Roy v. Bengal Hovernnien (2), Omri 
Kooméaree Dabee y. Luckhee Narain Ohucker- 
butty (1): “When one having gone to a 
foreign country dies, let the descendants, 
sognates’ (Bandbus), gentiles, or his 
companions take the goods. In their 
default, the King. When of those who 
are associated in trade, any one having 
gone to a foreign country dies, then his share 
shall be taken by his hoirs, 1. 6,, the son 
aud other descendants, cognates, Bandhavas.” 
This passage was relied on by their 
Lordships of - the Privy Conneil in tke 


aforessid case at page 466,* intthe follow- 


ing words:— Here then is a passage 
written by the anthor of the Mitakshara 
himself, which treats the maternal unele 
as capable of inheriting. The learned 
Judges of the Court below meat this 
authority by suggesting that the heirship 
of the maternal uncle, as well as that of 
the co-trader, may be exceptional and 
confined to the gase of the trader dying 
abroad. Their Lordships however, cannot 
admit the reasonableness of this hypothesis.” 
Thorafore, the maternal uncle occupies the 
foremost position among the Bandhus and 
ascording to Viramitredaya is superior to the 
Bandhus. Sister's daughter's son is nowhere 
mentioned. Besides, if is doubtful whether the 
sister’s daughter's son is an Atma Bandhu 
ora Pitri Bandhu. ‘If he isa Pitri Bandhu, 
‘he: will clearly be excluded by the maternal 
uncle. The: doub§ was also expressed in 
the cass of Umaid Bahadur v Udor Chand 
(4), and in fact I am not satisfed that 
the persons not named in the Mitakshara 
shold necessarily be classed in one of the 


three-classes mentioned there. In the already 


sited Patna oase, Adit Narayan Singh v. 
Mahabir Prosad Tewari (8), it was not ao- 
cepted that the descendant of an Atma 
Bandhu is “necessarily an Atma Bandhu, for 
the reason that then “it may easily happen 
that an obviously more remote Sapinda will 
exclude a nearer Sapinda.” h 

I have refrained ffom quoting any trans- 
lation from Colebrooke for the reason that 
the accuracy of his translation has been 
doubted. On a consideration of the original 
texts and of such translations as have been 
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accepted by the authorities, partioularly of 
the Privy Council, I have oome to the 
conclusion that the theory of religious 
efficacy is based upon the original text of 
the Smritis, the Mitakshara and the Vira- 
mitrodaya, the authoritative commentary 
thereof. The-rule has heen accepted by 
all the authorities on the Hindu Law and 
has been affirmed by judicial decisions, both 
in this country and of the Judicial Committee 
of the Privy Council prior to and after 
Colebrooke's translation of the word Sapinda 
was doubted. The rule has nothing to do 
with the meaning of the word ‘Sapinda,’ 
whether it means a cdnnestion through the 
particles of one body or a connection. by 


balls of rice, but is founded.upon the fact: 


succession and religion 
in the Hindu 


that the rules of 
indissolubly blended 


are 
Law and cannot, by any process of . 
reasoning or- anelogies, be, separated. 


This has been affirmed recently by the 
Privy Council, as already adverted to, in 
Buddha Singh v. Laliu Singh (6) (a case of 
the Benares school and applicable to the 
partiés in the present-case). 


To conclude, the maternal uncle must 
be preferred to th3 sister’s daughter's son 
is nearer in 
degree than the latter, (2) he confers 
spiritual benefit on the propositus, whereas 
the latter confers none (3) he is mentioned 
in certain texts of the Mitakshara as occupy- 
ing a high position among heirs, whereas 


the sister's daughter’s son is not mentioned | 


anywhere, and (4) he is sonnected with 
the deceased through one female, whereas 
the latter is connected with the deceased 
through two females and is 
more remote. 


1 do not think, that the fact that the 
sisters daughter’s son is related to the 
deceased through his father, whereas the 
maternal unole is related through his mother, 
or that he is descended from a nearer 
ancestor, namely, the father, whereas the 
maternal uncle is descended from a 
more remote ancestor, namely, the maternal 


. grandfather, does in any way give him any 


preferential right, for the ' simple reason 
that these are not the tests mentioned in 
the Smritis, the Mitakshara, or any authorita- 
tive commentaryn’ > te 
I, therefore, hold that the maternal uncle 
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should be preferred to the sister’s daughter s 
son aud would'answer the reference accord- 
ingly. 


IMAM, J.—The question, referred to us for 
determination, by this Fall Bench is 
whether in & family governed by the 
‘Mitakshara School cf Law a sister’s ~ 
daughter’s son is to be preferred to the 
maternal uncle of the last male owner as 
his heir. The answer to this question 
depends upon the order of succession among 
the Bhinna Gotra Sapinda under the Mitak- 
shara as expounded in the Benares school. 
The Mitakshara has placed Bhinna Gotra 
Sapindas, that is Bandhus,~into three classes . 
in the order in which they stand to the 


deseased for the purposes of inheritance. . 


These are Atma Bandhus, who are cognate 
kindreds of the decaased; Pitri Bandhus, who 
are cognate kindreds of the father of the 
deceased, and Matri Bandhus, who are cognate 
kindreds of the mother of the deceased. 
This is evident from the following passage 
in Chapter [I, sastion 6, paragraph 1, of the 
Mitakshara:— ; 
“Na 

“On failure of gentiles cognates are heirs. 
Cognates are of three kinds, related to the 
person himself, to his father or to his 
mother as is. declared by the following 
text,— ‘the sons of his own father’s sister, 
the sons of his nwn mother’s sister and 
the sons of his own maternal uncle must 
be considered as His own cognate kindred’. 
The sons of his father’s paternal aunt, the 
sons of his father’s maternal unsle must 
bə deemed his father’s ‘sognate kindred. 
The sons of his mother’s paternal aunt, 
the- sons `of his mother’s maternal sunt 
and the sons of his mother’s maternal uncle 
must be reckoned his mother’s sognate 
kindred.” : 


The passage wag relied upon in Omrti 
Koomaree Dabee v. Luckhee Narain Chuckerbutiy 
(1). It will be observed that the text of the 
Mitakshara does not mention sister’s daugh- 


tar’s son or maternal ansle as heirs, but it 


has been repeatedly held that the enumeration 
in the text is only illustrative and not exhaus- 
tive Lorde Gridkari Lall Roy v. Bengal Govern- 
ment (2), Mathuswami Mudaliyar v. Simam- 
bedu Muthukumaraswamt Mudaliyar 9(2)), 
Uma Bahadur v. Udot Chand (4), Babu Lal 


—_ 
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only illustrative it is clear that 
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y. “Nanku Ram (43). Taking the text as 

sister’s 


daughter’s son and maternal unole are 
Atma Bandhus of the deceased. This is 


‘admitted. in the’ argument addresséd to us 
‘by both sides at the Bar, The question 


then is, which ofthese two Atma Bandhus 
has preference for the purposes of in- 
heritance. They both have a plase in the 
first group of heritable Bandhus, 

Paragraph 2, section 6, Chapter II, of 
the Mitakshara runs as followe: —- 

“Here by reason of more affinity the 
cognate kindreds of the deceased himself 
are his successors in the first instance: on 
failure of them his father’s cognate, kindred: 
or if thére be none, his mother’s cognate 
kindred. This must be understood to be 
the order of succession here intended.” 

The text lays down the order of pre- 
cedence among the three main classes 
of Bandhus known as Atma Bandhus, Pitri 
Bandhus* and Matri Bandhus. This is 
not questioned -by the parties before 
us and is supported by judicial. pronounce- 
ments [vide Muthuswami Mudaliyar v. 
Stmambedu Muthukumaraswamt M udaleyar 
(20), Appandat Vathtyar y. Ragubald Mudaliar 
(6) ]. There is no text- of the Mitakshara 
which definitely lays down any rule of 
precedence when the competition is between 
Bandhus of the first class inter se. “That a 


sister’s Gaughter’s son is a heritable Bandhu - 


received the sanction of judicial authority 
in the decision of tha Caleutta High Court 
in Umaid Bahadur’s' case (4). 


The learned Vakil appearing on behalf - 


of the ‘appellant does not dispute that 
the mother’s brother is also a heritable 
Bandhu, ‘nor could this be ‘doubted onge 
the illustrations given in the Mitakshara 
are accepted to be not exhaustive. We 
kave, therefore, to deside between the 
rival claims of two 


cognates who are 
both admittedly heritable Bandhus. If the 
test as .a determining factor were. the 


efficacy of religious benefit, there is little 
doubt that the ‘mother’s brother would have 
preference over a sister’s daughter’s son, 
for the former admittedly would offer 
Pindas to the maternal grandfather of the 
propositus; whereas the latter suffers from 
complete Incapacity to render any religious 


service whatever to the propositus or his 
(43) 22 C. 339; 11 ind. Deo, (N. 8.) 228 
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antestors, One of the cardinal differences 
between the Dayabhaga of the Bengal 
school and the Mitakshara of.the Benares . 
school is that inheritance under the 
latter law is regulated by propinqnity of 
relationship as the guiding prinsiple for 
[vide 
Suba -Singh v. Sarafraz Kunwar (25), Parot 


” Bapalal Sevakram v, Mehta Harilal Suraj- 


ram (40), Balusami F'andithar y. Narayana 
Rau (1191. Jd 

Indeed the mistake by Colebrooke in trans- 
Mitek. 
shara by the phrase ‘ ‘connested by funeral 
oblations” has become a matter of history 
in the case-law of India and was discoverd 
so long ago as 1876, when their Lordships 
of the Bombay High Court gave their 
decision in the wall-known case of Lallubhai 
v. Mankuvarbai (27). That reli- 
gious efficacy is not the determining guide 
for the purpose of inheritance in the 


- Mitakshara is also evident from the fact that 
mo less than 4 heritable Bandhus out of the 


9 specifically mentioned in the text (Chapter 
II, section 6, paragraph 1) oan confer no 
religions benefit whatsoever. The proposi- 
tion that Vijnaneswara, the author of the 
Mitakshara, construes Sapinda relationship 
to arise from community of blood is supe 
ported by judicial decisions [vide Ramchandra 
Martand Watkar vy. Vinayak Venkatesh 
Kothekar (5), Appandat Vathiyar v. Ragubali 
Mudaliar (16), Parot Bapalal Sevakram vy, 
Mehta Harilal Surajram (40)]. 

I donot, therefore, think thatthe mother’s 
brother’s sapacity to render religions service 
can be relied upon in a oase governed by 
the Mitakshara as a ground of preference 
over a sister’s daughter’s son. It was 
contended by the learned Vakil for the 
respondent that though propinguity of blood 
determines the preferable right to succeed, 
the test to determine propinquity is clo_eness 
in religious benefits and not blood particles, ` 
No text has been placed before us that the 
principle enunciated by the learned Vakil 
is- one that has application to snecession 
by Bandhus under the Mitakshara. It has, 
however, been argued that where the Mitak- 
“shara is silent, the authority of Viramitro- 
daya must be redeiväd as an exposition of 
what has been left in doubt by Vijnaneswara, 
That Mittra Missir, the author of Viramitro- 
daya, has a high place in the Benares school 
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s ^. ig not denied [tide Gridhari Lall Roy ve 
NEH Government of Bengal (2)}. But no text 
_from Viramitrodaya has been. plaged be- 
fore. us to establish the proposition that 
among Bandhus preference must be given = 
to one that renders: religious service over > 
another who does not, or that among 3 
- Bandhus the capacity to offer such servies is 
the test of propinquity of blood. Reliance has - 
“ been placed upon a passage of Viramitrodaya 
© quoted by their. Lordships of the. Judicial 
Committee in Buddha Singh v. Lalita Singh (6). 
| The passage in question is as follows: — 
“When there are many claimants to the 
: _ heritage among Gotrajas and the like, then 
the fast of conferring benefits on the pro- 
prietor of the wealth by means of the 
‘offering of oblations’ and the like only ex- 
cludes those that do not confer such benefits,” 
The rival claimants ‘before their Lord- 
ships of the Judisial Committee were ag- 
nates of the propositus. and i in dealing with 
the case their Lordships were ‘pleased to ob- 
serye as follows: — 
“Now itis absolutely clear that under the 
: Mitakshara whilst the right of inheritance 
arises from Sapinda relationship, the oom- 
~munity of blood, in judging of the nearness of | 
“ blood relationship or propinquity among the 
Gotraja the _ test to be applied to discover 
the preferential nami is the capacity to offer 
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oblations.” 
A So also ‘ine the case of Bhyak Ram 
- Singh’ v. Bhyah Ugur Singh (7), where 


the claimant- was "a “Gotraja, the Board | 





. common ancestor or ancestors 
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made thé following observation i— 

“When a- question of preference arises, 
as preference is founded on superior efficacy 
of oblations that prinsiple must be applied 
to the solution of the difficulty.” 

~The learned Vakil for the respondent. 
> has failed to produce any authority except, | 
"a decision of a Divisional Bench of this 
Court.in ‘support of his sontention that 
the passage of the Viramitrodaya _ is . 
‘applicable’ to`a oase in which the claimants ` 
are not Gotrajas of the- propositus but 
Bhinna Gotrajas. To my mind there is a 
material difference between the two 
classes of cases: The Gotrajas are agnates 
and dessendants in the male’ line from a' 
“of the- 
propositus; In tbeir case the, male line of 
descent is not: broken or disturbed by a 
Gotra springing from a different family as 
in the case of Bandhus. It is quite 
evident that’ id cases where” the rival 
` claimants ‘are ‘Gotrajas, greater-propinguity” 
of blood is identifiable by greater tapacity 
to render religions rights. But this is 
necessarily. the case ‘when the 
rival claimants are Bhinna Gotrajas- The 
point may be illustrated by a reference to | 
„the ‘case of Adit Narayan Singh v. Mahabir 
Prosad-Tewart (8) decided by a’ Divisional 
Bench of this Court and relied upon by . 
the learned Vakil for the ‘réspondent. <In | 
that case the rival Bandhus were an Atma 
Bandhu and a Matri Bandhu as will. appear’ 


Ci 


from the genealogical table given below:— 


— 





A daughter, 
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` fou a : os et Hanuman, . 5. ts 
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` The question of preference in_ this case as it- was hald that in tha Mitakshara 


was between Hanuman and “Rajendra. 
Their Lordships who desided the case 
applied to the issue before them the test 
of finding™ont the nearest Sapinda “by 
the sapacity to offer oblation.. As I have 
said before, that principle will apply to 
the case of praferance among Gotrajas 
eae ding” any violence to the Mitak- 
shara rule, .which ` bases ’ succession on 
` community of blood. The same rule, when 
-applied to the sase of rival Bandhbus, will 
~ produce a result which doas not soom to 
me to bas in agreamant with the text of 
the Mitakshara itself. In daaiding the case 
reported as Adit Narayan Singh v. 
Mahabir Prosad .Tewart (8) their Lord- 
ships resognized the fast that the test 
of religious’ efficasy to determine nearness 
of blood was a test that had been applied 
in reported cases with reference to disputes 
bstween agnates. With profound | respect 
to their Lordships who desided that ease, 
I have not been. able to discover the ground 
upon which ‘the test was applied for desid- 
ing the issue batween Bhinna Gotras. 


~ 
~ 


There can ba no question that Hanuman, a, 


Matri Bandhu, could offer oblation tothe great- 
great-grandfather of the ‘propositus. Oa 
the other hand Rajender was incapable of 
offering such religious service. The ap- 
plication of the principle held’ to be the 
test among the Gotrajas to a case among 
Bhinna Gotrajas resulted in the exclusion 
of au Atma Bandhu by a Matri Bandhu. 
It appears to me that this is inconsistent 
with the clear and explisit text of the 
Mitakshara already quoted (Chapter II, 
section 6, paragraph 2). Fally recognizing 
the high authority ofthe Viramitrodaya 
. in the Benares. school in matters left 
doubtful by the Mitakshara, I am unable 
to acospt a view which subordinates the 
Mitakshara toa merely possible interpreta- 
tion of the text of the Viramitrodaya. 

I am not, unmindful of the dictum laid 
down by the Oaleutta High Court in the 
case of Gunesh Ohunder Roy v. Nil Kamul 
Roy (18). In that case the contest was 
bafween a sister’s son and the mother's 
sister's son. Preference was given to the 

- .gister’s gon as he conferred greater spiritual 
benefits upon the soul’ of the dessased 
_than a mother’s sister’s son. In that case 
the fest of Spiritual benefits was applied, 


itself the respective positions of the parties 
were nof definitely settled ani the gansral 
principle of {the Hindu Law was, therefore, 
applied to determine the issue. Tha desision 
in that case is nonetheless consistent 
with the genaral principle of the Mitak- 
shar based upon affinity of bloai. If is 
‘also quite ‘evident that theo Mitakshara 
gives: preference to the male line over the 
female line, The Mitakshara kinsmen ex 
parte paterna” have preference over kinsmen 
ex parte materna. The text of the Mitak- 
shara already quoted clearly indicates 
that Bandhus ex ‘parte paterna should 
ba preferred fo Bandhus ex parte materna, 
This is a view that is supported by 
the order of sucsession of Atma Bandhbus 
laid down by De. Jogendra Nath Bhat. 
tacharya and Pandit Raj Kumar Sarva- 
dhikari. According -to these learned authors 
the Srat group in order of merit is made 
up of Bandhus who are sons of the 
diughtersa of tha family of the propositus. 
The sesond group is mide up of song of 
daughter’s son of the family. The third group 
is somposed of sons of daughter’s daughters 
of the family, and it isin this group that 
father’s daughter’s daughter’s son has been 
placed and is the seveuteenth in the list 
given in Trevelyan’s Hindu Law. On the 
other hand, mother’s brother’s son ‘is out- 
side these three groups and has the 23rd 
place in order of merit’ as an` Atma 
Bandha. This is evidently due to the 
Mitakshara preference of the Bandhus of 
the deceased connected with him through 
his father over those connected through 
his mother. The principle of the Mitakshara 
has been the guidé in the decisions given 
in Saguna vy. Sadashiv (15) and Ram 
Bharos v. Bam Parshad (21). This is also 
the view taken in Sundrammal v. Rangas 
sami Mudaliar (12) and was followed in 
Balusami Pandtthar vy, Narayana Rau. 
(11). In the last case the doctrine of re- 
ligious efficacy based upon the authority of 
the Viramitrodaya was dealt with. Their 
Lordships who desided this case, while un- 
willing to hold that the doctrine in quese 
tion could never be resorted to in dealing 
with diffisult questions arising under che 
Mitakshara aad for which no rule was ex- 
prassly or impliedly stated in the treatise 
of the Banarea school, did nevertheless 
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emphatically lay down the rule that the 
doctrine of the Viramitrodaya was not to 
be resorted to in derogation of the great 
principles governing the law, of inheritance 
under theMitakshara. The competition i in that 
case was between a sister's son’s son of the de- 
ceased and his maternal uncle’sson. Their 
Lordships held that the latter had no 
preference, inasmuch as one of the pervading 
principles of the Mitakshara Law of In- 
heritance was that the nearer line ex- 
oluded the more remote. The sister’s son’s 
gon, tracing his descent from the fathér of the 
propositus, was given preference over the 
maternal unele’s son who traced his descent 
-from a more remote ancestor, namely, the 
maternal grandfather. It is quite evident 
-¢hat the «decision in the case turned 
on the nearness or propinquity of blood, 
service. The Ssinoiole 
has been applied by the Allahabad and 
Calontta Courts to a reversionor of the 
full blood excluding one of half blood 
[vide Suba Singh v. Sarafraz Kunwar (25) 
and Sham Singh v. Kishun Sahat (44)], 
Jt ceems to me that these principles 
goyerning inheritance under the Mitakshara 
are clearly dedusible from the well-known 
text of Manu “to ' the nearest Sapinda 
the inheritance next belongs,” 

In the case before us the sister’s dangh- 
ier’s son seems to Have two distinct 
advantages over the maternal “uncle, 
Firstly, he descends from the father of the 
propositus, while the other from the mater. 
nal grandfather, Descendants of the nearer 
ancestor exclude thoge of the more remote, 
Sesondly, though both are Atma Bandhus, 
the sister's daughter's son is ex purte paterna 


unlike the mother’s brother who is ez parte 


materna. These advantages are based upon 
the broad principles of the law of inheri- 
tance laid down in the Mitaksharsa. . Can 
it, therefore, be said that the authority 
of the Viramitrodaya is sufficent to out- 
weigh the principles of the Mitakshara? 
‘I think, not. There is no authority for such 8 
proposition. Iam unable to accept the view 
that on any point on which the principles of 
the Mitakshara are clear the authority of the 
Niramitrodaya can have any place. [wide 
Appandai Vathiyar v. Regubali Mudaliar (16), 
and Ram Charan Lal vy. Rahim Bakhsh (17). 


(44) 6 C. L. J. 190. 
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I do not, therefore, thiuk that the capacity 
to offer oblation san bs permitted: in the 
present reference to inflaence the desision. 
This view is also supported by a decision 
of the-.Madras High Court | Subramania 
Muidéliar v. Ranganathan Ohettyar (13). In 
this- case ‘the rival claimants. were sister’s 
son’s son of the propositus and his mater- 
nal unole. The decision was against the 
latter and in favour of the former. 

One of the disqualifications of the sister's 
daughter’s son in competition with the mater- 
nal uncle was pointed out by the learned 
Vakil for the respondent to ba the inter- 
vention of two females in the case of the 
former. Ido not think there is any substance 
in this sonténtion. The rival claimants are 
no doubt both Atma Bandhus, but as has 
already been pointed ont, the sister's. daugh- 
ter’s son is ofa nearer line andis also 
ex parte paterna., The rule based on the 
intervention of two females is, therefore, 
inapplicable to the present oase, where the 
claimants do not stand on the same place 
Ayyangar vy., . Venkatarama 
Ayyangar (10)]. It is only when all oon- 
siderations are equal tbat the rule applies 
[vide Tirumalachariar y. Andal Ammal (14). 

It was suggested in the course of his 
address by the learned Vakil for the re- 
spondent that the decisions of the Madras 
Court on points arising in the present case 
were in the light ofthe Mitakshara Law 
as understood in the Madras Presidency 
and probably influenced by the textof the 
Smriti Chandrika and the Saraswati Vilas, 
which are-of high authorities in that province 
but not here. It is worthy of note that 
neither of these authorities contains any text 
laying down any order of precedence among 
Bandhus of each of the three classes enter 
se. All that they dontain is reproduction 
of what is laid down in. the Mitakshara. 
This feature of these two, books was noticed 
in Ram Charan Lal v. Rahim Bakhsh (17). 
Nothing has basa plasei before us . to es- 
tablish the . proposition that the decisions of 
the Madras Court on the issues raised in 
this case are inconsistent with the principles 
of the Mitakshara ag expounded by such 
eminent authorities as Mayne, Trevelyan, 
Golap Chandra Sarkar Sastri, Bhattacharji 
and Sarvadhikari.- Nor has any case-law 
been relied upon to show that the cardinal 
principles of the Mitakshara baye received ` 
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& provincial interpretation in the 
‘desisions. 

Having given my mosticareful considera. 
tion to fhe reference, my opinion is that the 
sister's: daughter’s ‘son has preference over 
the maternal uncle under the law of in- 
heritance as laid. down in the Mitakshara. 

THORNHILL; J.— The appellant, Uma Sankar 
Prasad, olaims to succeed to the estate of 
Chuman Lell, deceased, on the ground that 
he, as sister's dauchteris son of the said 
| deceased, must, under the Mitakshara Law 
of Inheritance, be preferred to the mater- 
nal uncle of the said deceased. Both are 
Bhinna Gotra Sapindas or Bandhus. It is 
admitted the sister’s daughter’s son confers 
no- spiritual benefits on the deceased whereas 
the. maternal uncle does, 

It was on this account the learned -Vakil 
for the appellant devoted a considera ble 

_time ‘to the meaning of “Sapinda” 
relationship, He has authoritatively shown 
that the word “Pinda?” as used in the 
Mitukshara is used in the sense of “body” 
und not in the sense of funeral cakes” 
and that Sapindaship is based upon com- 
munity of corporeal particles, or, in other 
words, upon consanguinity. The Mitakshara, 
after enumerating the three classes of 
Bandhus, that is to say, those related to 
the person himself, those related to his 


father and those related to his mother, - 


declares that “by reason of mere affinity, 
the cognate kindred of the deceased him- 
self are his successors: in the first- ins- 
tance, on failure of them his father’s cognate 
- kindred or ‘if there be none, his mother’s 
cognate kindred. This must be understood 
to pe the order of succession here intend- 
ed, 

Thus it would appear that the order 

of priority of the three classes of Bandhus 
is established, but the Mitakshara lays 
down no rules for our guidance as to the 
order of suscession inter se of the Bandhus 
comprised in each class, but case-law has 
“made it clear that in the system of inherit- 
' anog under the , Mitakshara school pro- 
pinquity or nearness’ of relationship is the 
guiding principle for determining the inherit- 
anse. 

The Viramitrodaya by Mitra Missir, which 
is an authority to be looked to of what may 
have been left doubtful by the Mitakshara 
[Gridhari Lall Roy v. Government of Bengal 
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(2)] says at page 194:. “Greatness of propin- 
quity is alone the ariterion of succes- 
sion.” 

The method of counting Sapinda relation- 
ship according to the Mitakshara is referred 
to in Mayne, 8th Edition, page 707, but 
no matter what method of counting is 
adopted, the maternal unole in the present 
case would be nearer in degree of relation- 
ship. 

Tt is, however, argued that the appellant’s 
slaim must be postponed in conformity 
with the’ two rules which are to be found 
in Trevelyan’s Hindu Law, Second Edition, 
page 401:— 

(1) In each of these classes as between 
cognates related through the father of 
the deceased and those connected through 
his mother, preference is given to those relat- 
ed through his father. 

(2) Subject to the above, the nearer 
fine exaludes the more remote. 

The former of these rules- appears to be 
founded on Sundrammal v, Rangasami Muda- 
liar (12). There the plaintiffs compromised 
with a number of the defendants and the 
competition for the desision by the Court 
rested between the males and females. The 
case does not appear to me to satisfactorily 
In Tirumala. 
chartar v, Andal Ammal (14) the competition 
was between Bandhus of equal degree in 
nearness to the propositus., The learned 
Judges in their judgment stated: “We 
base our decision on the geueral preference 
exhibited by the Mitakshara for the male 
over the female line. We think that 
that preference, of which it is unnecessary 
to give instances, may legitimately be 
extended so as to prefer, all other son- 
siderations being equal, that claimant bet- 
ween whom and the stem there intervenes 
only one female link, to that claimant 
who is separated from the stem by two suoh 
links.” 

This-seems to indicate that preference 
of a male line over female was resorted 
to because the sompetition was between 
Bandbus of the same class and in the same 
degree of propinquity. 

There has been one case, however, which 
has been referred to, Madho v. Janki (85), 
decided in the- Nagpur Judicial Commis- 
sioner’s Court, where a competitor connected 
through the fatber, though further remoyed 
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from the propositus by one degree, was 
preferred to a competitor connected through 
the mother. There seemed to be a doubt 
in the mind of the Court as to whether the 
succeseful competitor was a Gotraja Sapinda 
or a Bandhu, and admittedly the law 
applied was the Mitakshara as interpreted 
and. followed in Western India. It cannot, 
therefore, be- taken as laying down a 
principle to be followed in the present case. 

The second rule appears to be based 
upon the decision in Balusamz Pandithar v, 
Narayana Rau (11), where it is‘ said that 
“the doctrine of religious benefit ought not 
to be resorted to in derogation of the great 
principles pervading the law of inheritance 
under the Mitakshara system. The first 
of such principles is that the nearer line 
excludes the more remote,” In this case 
also the competition was between persons 
who were, removed from the propositus, 
or deceased owner, by an equal number 
of degrees of relationship. This was followed 
in Krishna Ayyangor v. Venkatarama (10), 
where the competitors were also removed 
from the propositus in an equal number 
of degrees and where the Court desided 
that an Atma Bandhu had preference 
to a Pitri Bandhu. Such rules, if applied 
in the present 
be completely inconsistent with the princi- 
ple “Greatness of propinquity is alone the 
criterion of suecession.” It is pointed out 
in Mohandas v. Krishnabat (28) that the 
maternal uncle: occupied amongst Bandhus 
an important status. The passages from 
the Mitakshara, quoted at pages 49 and 
41 of the judgment in the Calentta Fall 
Bench case, Omrit Koomare: Dabee vy. 
Luckhee Narain Ohucherbutiy (1), tend 
to show that the maternal uncle was 


regarded by Yajnavalkya as the principal ~ 


representative Bandhu, while the passage 
from the Viramitrodaya cited at page 42 is 
still more clear upon the point. 

In Upper India, however, where the 
Viramitrodaya is taken as .the greatest 
authority, Chapter III, “Part I, section ll, 
pages 157, 158, there “is a distingt indication 
that as between Bandhus of the same class 
a rule of preference may be found in the 
quantity of spiritual benefit which they 
confer, In Buddha Singh v. Laltu Singh (5), 
where the dispute was between agnates, 
the Privy Counail niade it clear that while 
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under the Mitakshara the Sapinda relation~ 
ship arises from community of .blood and 
the right to offer oblations, still it does 
the right to offer oblations 
from consideration as a test of propinquity — 
or nearness-of blood. No sass has been 
sited showing that the right to offer obla- 
tions may not be taken into consideration 
as atest of propinqnity when _ dealing 
with the elaims. of Bandhus of the same 
class. i 

I would, therefore, hold on the ground 
of propingnity the maternal uncle has 
preference over the sister’s daughter's son. 

By Tas Cooart.—The order of the Fall 
Court is that in a family governed by the 
Mitakshara school of law the maternal 
uncle of the last male owner is preferred 
to the sister’s daughter’s son as next heir 
tə the estate. The case will ba returned 
tothe Division Bench for disposal. > 


JUDGMENT OF THE DIVISION 

BENCH. l 

Miuuer, C. Jọ, and Imam, J.—(August 
6, 1918).—This is an appeal from a 
jadgment .of the Additional Subordinate 
Judge of Gaya, dated the 16th June 
1915. The suit was instituted on the 
ard March 1913. The plaintiff seeks a 
declaration that heis the nearest Bandhu 
and legal heir to the property of Babu 
Chaman Lal Upadhya and entitled to suaseed 
to his.estate after the death of his widow, 
who died on the 30th August 1912, He 


‘farther claims a deslaration that neither 


of the defendants, whose claims to the estate 
are based upon a deed of sale and a deed 
of adoption executed by the widow a‘ few 
months before her ‘death, has any lawfal 


‘title to the property and that the said deed 


of sale and deed of adoption may be de. 
clared void and that possession of the pro- 
perty may be given to the plaintiff, 
Chaman Lal died on the 23rd November . 
1910, leaving a widow Musammat Parmesh- 
wari Koer but no issue. Under the Mitak- 
shara Law which governs the family, his 
wife Parmeshwari suscaeded as his next 
heir taking a life-interest, and on her 
death on the 30th August 1912 the sua. 
cession to Chaman [al’s estate~re->pened. 
The plaintiff Uma Shankar Prasad Prasarj 


” 
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no son or agnatic relation of Chaman Lal. 


alive. He traces his relationship through 


his mother Poon Bibi, who is the daughter 
of Chaman Lal’s sister Musammat Chnni 


Bibi. Defendant No. 1, Musammat Nagesh- 
wari Koer, was a sister of Musammat Par- 


in the property, alleging that she acquired 
it by purehase from her sister during the 
latter’s lifetime by a Kabala, dated the 
98th April 1912) the sale being for valuable 
consideration and` justified by legal neces: 
‘sity. The defendant No. 2, Ganesh Prasad 


l mesh wari and she claims an 8-annas share: 
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fact no child has been born to the said Poon 
Bibi and the plaintiff cannot be. and is not 
either the son of Poon Bibi or grandson of 
Musammat Chuni Bibi.” It would have been 
sufficient for the defendants simply to deny 
the parentage of the plaintiff, but they have — 
by their written statements seb up a case 
which ‘they called evidence to support that 
it was entirely untrue to say that Poon Bibi 
had ever bornea child. At the trial the 


learned Subordinate Judge arrived at the 


conclusion that the plaintiff was not the. 
son of Poon Bibi on the ground that she 


. had not in fact given birth to any child. 


Pandey, isa nephew of Navochwari: being © 


the son of her deceased brother Ram Pra- 
sad. Pandey, and he claims the remaining 


half of the estate which was not acquired 


by -his aunt Nageshwari under ‘the Kabala ° 


referred to, alleging that he is the ‘adopted 
son of Chaman Lal, the ceremony having 


. heen performed by Ghawan Lal’s widow 


Parmeshwari after her husband’s death 


‘with his verbal’ permission and under his 


instructions, and in support of this he relies 
upon a deed of adoption executed by Par- 


‘meshwari on the same day as the Kabala 


just mentioned in favour of Nageshwari. 
It. is clear that’ if the defendants’ case can 
be made out, they would defeat the title 


-of the plaintiff even if he proved his- re- 
The defendants, 


lationship to Chanan Lal. 


however, by their written statements set up . 


a second line of defence. They say that 
the. plaintiff is not the son of Poon 
Bibi and they go further and say that Poon 
Bibi never had a child at all and, there- 
fore, the plaintiff cannot be her son. The 
written statement on behalf of the defend- 
ant No. I states in paragraph 3 as follows:— 
“That the plaintiff is not the son of Mu- 
sammat Poon Bibi and is not the grandson 
of Musammat Chuni Bibi. As a matter of 


fact no child has been born to Musammat — 
The written statement on be- : 


Poon Bibi.” 
half „of defendant No. 2 also says in para- 
graph 4: “That the plaintiff's allegation 
in paragraph 1 of his plaint that he is the 
son of Musammat Poon Bibi the daughter 
of Musammat Chuni Bibi, who is the sister 
of the late Babu Chaman Lal Upadhya, is 
entirely false and the genealogical table 
therein referred tois also untrue and false 
and incomplete and has been fabricated to 
support 4 false case end as a matter of 


ewan. 


He, ‘however, desided that assuming the 
plaintiff to be the son of Poon Bibi he was 
not the nearest heir to Chaman lal, but 
that the latter’s maternal uncle who was 
alive had a prior olaim to inherit his 
nephew's property. Having come to 
this conclusion, he thought it was not 
necessary to decide the other issues 
which were raised by the defendants as 
to the Kabala and the deed of adoption 
upon which they relied. We should like 
to say here that in our opinion it is 
desirable when- issues of fact are raised 
before the Court of first instance that 
those issues about which evidence has been 
adduced should be considered and determined 
by the trial Judge notwithstanding that 
the determination of one issue only may 
decide the case in favour of one or other 
of the parties. In the event of the judg- 
ment being overruled on appeal upon the 
issues in fact decided, it becomes necessary 
to send back the saseon remand to the 


Court of first instance to have the 
other issues determined, and this must 
necessarily involve additional expense 


to the parties which might have been 
avoided had those. issues been determined 


‘in the first instance, 


From this judgment the plaintiff has 


‘appealed and asks this Court to overrule 


the findings of fact as well as the con- 
clusions of law arrived at by the learned 
Subordinate Judge. There arə sertain 
general principles which ought to guide 
the Court of Appeal in dealing with 
questions of fact whish have been decided 
by the trial Court. The Court which tries 
the case has a great advantage over the 
Appellate .Court in that the Judge of 
first instange has an opportunity which jg 
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denied to the Appellate Court of observing 
‘the demeanour and behaviour of the wit- 
nesses when giving their evidence before 
him and has special facilities for judging 
of their credibility, and, therefore, as a 
general rule the Court of Appeal should 
not readily disturb the fndings of fact 
arrived at by the trial Judge, even if it 
might be inclined to take a different view 
from reading the evidence, but if the 
Appellate Court is satisfied beyond all rea- 
sonable doubt on considering the evidence 
that the findings are erroneous, then it ought 
to interfere. Or again if the reasons given 
by the Judge of tke ‘lower Court for 
arriving at his conclusions are sush that 
they cannot be supported, then the Court 
of Appeal is clearly entitled to disregard 
those findings and form its own indepen: 
dent judgment of the facts from the evi- 
dence and probabilities of the case. As 
already mentioned, the sase made by the 
defendants both in their written statements 
and by their evidence is that Poon Bibi 
never had a child atall. Both Poon Bibi 
and her husband have given evidence to 
the effect that the plaintiff is their son. 
This is supported by a sonsiderable volume 
of evidence of relations and neighbours who 
support the plaintifi’s case. It is insoneeiv- 
able that Poon. Bibi and her husband could 
possibly be mistaken as to the fact of her 
having had a child or ehildren, and it is 
highly improbable that the neighbours and 
relations who speak to the cireumstances 
` surrounding the birth of this child could 
have been deceived.as to the fact that -Poon 
Bibi had given birth to a child. The 
-nature of the defence, therefore, involves a 
charge of wilful conspiracy to defraud, 
certainly on the part of Poon Bibi and 
her husband, and almost as certainly in- 
volves in that conspiracy the others who 


were near neighbours at the time and who’ 


speak to the events connected with the 
birth of achild by Poon Bibi. Moreover, 
the fact that a woman bas borne a child is 
one which can be established without any 
reasonable doubt by proper medical examina- 


tion by qualified doctors, and -in the 
present case evidence of this natare has 
been adduced by the plaintiff in the 


form of certificates given by two lady. 
doctors holding a distinguished position 
in charge of the Dpfferin Hospital at 


\ 
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Lucknow, and one of these ladies hag-also 
given oral evidence to tke effect that 
Poon Bibi has at some previous time borne 
a child. 

Altogether apart from Poon Bibi ‘and 
her husband Kalika Prasad, ‘some 7 
witnesses gave evidence to the effect that 
the plaintiff was Poon Bibis son and in 
addition two medical certificates were put 
in, one dated the 9th September 19!3 
signed by Mrs. Huffton, the Lady Superin-- ` 
tendent of the Dufferin Hospital at 
Lucknow who was temporarily in charge 
during the absence of Miss. O’Brien, the 
permanent doctor in charge, and another 
dated the 4th February 1914 signed by 
Miss O’Brien .who had then resumed her 
duties and who was subsequently examined 
as a witness. These documents certify 
that Poon- Bibi had been examined by- 
the ladies in question and that she had . 
at some period borne a child, and Miss 
O’Brien’s evidence is to the same effect. 
There is, therefore, a large volume of 
positive evidence in support of this part 
of the plaintiff’s case. .The evidence of 
the defendants on this issue is of a 
negative. character only and is to the 
effect that Poon Bibi never had a child. 
The defendants’ main witnesses consisted 
of the defendant-Nageshwari Koer herself- < 
sister-in-law of Poon Bibi, 
Lalita Bibi a sister of Poon Bibi, and 
Chandrika Koer the wife of a distant 
relation. In addition Ram Lal and Ram | 
Saran Ram, old servants of Chaman Lal 
and now in the service of one or other 
of the defendants, were called and stated 
that Poon Bibi never had a son. The 
other witnesses who were called spoke to 
the other issues in the suit but added 


nothing material to the question now 
under consideration. Poon Bibi and her 
husband Kalika Prasad as well as the 


principal witnesses called for the plaintiff 
resided at Badaun near Lucknow, whereas 
the defendants and their witnesses resided 
in the Districé of Gaya some hundreds 
of miles distant. The plaintiff’s witnesses, 
therefore, would obviously be in a better 
position to speak to the truth of the 
plaintiff’s parentage than those of the 
defendants, but at the same time one 
would hardly expect that the- sister 
and sister-in-law of Poon Bibi could 
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have remained in ignorance of the fast 
that that lady had borne a son, Although 
there was nothing in the nature of a 
quarrel between them, Poon Bibi does not 
appear to have had any close . association 
with her relations at Gaya since her 
marriage, whioh took placa soma 20 years 
or’ more ‘before the date of. the suit, 
During that time_so far as the evidence 
goes, she visited Gaya very seldom and 
only on ceremonial oseasions, one being 
when Chaman Lal died and another on 
the death of his widow. It appears from 
the evidence of Lalita Bibi~that she -was 
anxious that the defendants should suaceed 
and would be very grieved if they-should 


fail, aud the three ladies who supported — 


the defendants’ case, including: Nageshwari 
herself, . were undoubtedly on very intimate 
terms with each other. Both Lalita Bibi 
and Chandrika affirmed that they had 
not been informed by anybody as to the 
natere of the evidence that would be 
‘required of them and that until the 
moment they were examined they had no 
idea as to the fasts they would be asked 
to depose to. Such a state of things 
is so improbable. that if casts considerable 
suspicion upon the ingennausness of their 
evidence, 

Looking atthe case broadly, the first 
outstanding feature is that the existence 
of the plaintiff as the reputed son of Poon 
Bibi and her husband cannot be disputed. 
The defendants, beyond denying his 
parentage, do not attempt in their written 
statement to setup any affirmative sage 
alleging who his ‘parents were.. It was 
suggested, however, in the course of the 
trial that he was probably the son of 
Kalika Prasad by his frst wife, it being 
admitted that Poon Bibi was the second 
wife. The evidence on this point, which 
is not sontradicted, appears to make it 
‘quite clear that although Kalika Prasad 
had been married some years before he 
married Poon Bibi, his first wife died 
before the Gaona ceremony was performed, 
and, therefore, the marriage was rever~con- 
summated. On reading the whole of 
the evidence we shouldhave no hesitation in 
coming ta the conclusion that the plaintiff 
has established satisfactorily that he was 
the son of Poon Bibi and Kalika Prasad, 
but as. the learned Subordinate Judge has 
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arrived ata different conclusion it becomes 
necessary to examine his judgment with 
care to see how he arrives at that son- 
clusion. The learned Judge in the earlier 
part of the judgment has made a caloulation 
based upon the evidence of Poon Bib; 
herself and the evidence contained in one 
of the medical certificates, from which he 
arrived at «the conclusion that the plaintiff 
being. admittedly 18 years of age or over 
j the judgment was 
delivered, sould not. possibly have been 
the son of Poon Bibi. With respect to the 
learned Judge we cannot help feeling that 
he has misinterpreted the effect of Poon’ 
Bibis evidenve, where she states that she 
was married 20 or 23 years ago. He hag 
assumed that the. effect of this evidence 
ig that Poon Bibi’s marriage according to 
her own statement took place either 
exactly 20 years ago.or exactly 23 years 
ago, and that in'either case the age of the 
plaintiff coupled with the other evidense 
in the. case does not ft in with that 
statement. If, however, the marriage took 
place somewhere between 20 and 23 years 
previously to the date when her evidence 
was given, which was in March 1914, the 
dificulty which weighed on the mind of 
the learned Judge at once disappears, It 
ig a wellknown fact that Pardanashin 
ladies frequently have no very definite and 
preoise ideas of time or dates and are 
not accustomed to calculate the number 
of years that have passed since a given 
event with any great nicety, and it may 
safely be assumed that when Poon Bibi in 
answer to questions put to her in grogge 
examination stated that she was married 

about 20 or 23 yeara ago”, she was 
allowing a margin to sover an event 
about the exact date of which she was 
not absolutely positive. The certificate 
(Exhibit L) relied upon by the learned Judge 
as his starting point was that granted by 
Miss O’Brien, in which she says that she ig 
of opinion that Poon Bibi is about 39 
years of age on the date when she examined 
her, which was on the 4th February 1914, 
This agrees with Podn Bibi’s own evidenca 
given in the following month, when sha 
deposed that she was 39 years of age 
and that her son was then 18. She further 
says that she was married at the age of 17 
and that herson was born 4 years later, 
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Taking the time when her evidence was 
given, iftshe was then 39 years ofage and 
was married at the age of 17, that 
would mean that she had been- married 
22 years and if her son was born 4 years 
after her marriage that would make him 
exactly 18, which appears to have been in 
fact his age at that time and unless it 
is to be taken that her statément that 
she was married about 20 or 23 years ago 
is inconsistent with her having been 
married in fact 22 years ago, the conclu- 
sion arrived at by the learned Judge does 
not appear to be well founded. It’ is 
‘only necessary to read that portion -of his 
‘judgment in which he deals with this 
matter to see how he has been misled. 
After stating that the onus of proof is on 
the plaintiff he refers to Poon Bibi’s 
evidence and continues: “Her deposition 
was begun to be recorded on the 28th 


March 1914, The lady dostor’s certificate , 


Exhibit 1 shows her age on 4th February 1914 
to be about 39 years only. She also gives her 
age in the deposition to be 39 years. She 
says that she was married at the age of 17 
and she was married 20 or 23 years ago from 
the time of her deposition, She could not 
have been married 23 years ago, as in 
that case her age at the time of her 
deposition would be 40 years, which neither 
she nor the dostor says. 1, therefore, have 
no alternative but to take the other figure, 
namely, 20 years from 1914 March, as 
the probable time of her marriage from 
her own words. She then says that 4 
years after her marriage she gave birth 
to a male child, meaning apparently the 
plaintiff, Therefore, the plaintiff was born 
to “her 16 years ago from 1914. Now, 
therefore, the plaintiff would be 17 years 
of age or more properly speaking 17 years 
and a few months old, 2, e. not even A 
major. The plaintiff, however, says that 
he is a major now.........from these it 
follows that Poon Bibi’s first child, if there 
was one, is not the plaintiff who is now 
over 18 years of age, though she appa- 
rently means him as her first child,” It 
seems to us with great respect to the 
learned Judge that having rejected 23 
years ago as the date of Poon Bibi’s mar- 
riage he was not justified in saying that 
he had no other alternative but to take 
the other figure, namely, 20 years ago, as 
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the probable time of her marriage from 
her own words. An obvious alternative 
was to take a pericd somewhere between 
20 and 23 years, which wonld make the 
whole of the evidence consistent. Another 
reason why the Judge rejected the evidence 
on behalf of the plaintiff on. this issue 
was because from the appearance of the 
plaintiff whom he saw in Court, it seemed 
to him that he was in fact cver “21 years 
of age. There are few things more difficult 
than to guess the age of a person by 
his appearance within 2 or 3 years, and 
we do not think that the learned Judge 
wa3 entitled to rely upon his.own ‘judg- 
ment’ based on the appearance of the’ 
plaintiff in, coming tod the conclusion that 
he was in*fact 21 years of age and not, 
as he would have been in June 1915 when 
the judgment was delivered, something over 
19 years if the evidence of his mother 
is accepted. The only other reason which 
influenced the learned Judge in rejecting 
the evidence as to the plaintiff's age was a 
statement made by the witness Raghunan- 
dan Missir, who stated that on the birth 
of the plaintiff he was sent by Chaman 
Lal with clothes, dolls, ete., to Budaun and 
that that was 17 or 18 years ago. That 
evidence was given in June 1915 when 
the plaintifi would be about 19 years of 
age, but ithe fact that this witness may 
have been a year or even two years out 
in his calenlation appears to ba such 
a trivial matter that it ought- not 
to have weighed with the learned Judge 
as against the great bulk of positive evi- 
dence given by the witnesses who were 
called on behalf ofthe plaintiff. It is quite 
true that the evidence of this witness was 
somewhat discounted by the fact that he 
had on a previous ossasion in an affidavit 
sworn that the age of Nageshwari Koer 
the defendant” was about 25 years, whereas 
she was obviously older than that. But 
assuming, as the Judge ‘was quite entitled 
to do, that this witness was unreliable, 
that was not sufficient reason for. discarding 
the whole of the other evidensa given by the 
plaintiff’s witnesses. 

Turning to the evidence of the lady 
dostors it seems to us that the learned 
Judge has given no sort of reasons which 
can be accepted for refusing to believe 
this evidence. The first certificate was 
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granted on the 9th September 1913, when 
‘Poon . Bibi was examined by Mrs. Huffton. 
On ‘applying later to endeavour to get this 
lady to attend as a witness on behalf of 
the plaintiff it was discovered that she 
had left the Dufferin Hospital and had 
gone to England. The plaintiff thereupon 
applied for a further’ examination by Miss 
O’Brien, who had resumed the duties of 
dostor in charge when Mrs, Hufiton went 
away, and a second examination was accord- 
ingly made, this time by Miss O’Brien, on 
the 4th February 1914, when that lady 
granted the certificate already referred to, 
and onthe 2ist January. 1915 Miss O’Brien 
was examined on commission on behalf of 
the plaintiff. It appears that Poon Bibi 
gave evidense on commission on the 28th 
March 1914, that is, something less than 
two months after. Miss O’Brien’s sertificate 
had been granted. Nothing was said by 
Poon Bibi in her evidence either about 
the certificate or about the fact that she 
had been medically examined shortly before 
by Miss O’Brien and previously by Mrs. 
Hnuffton and these certificates had not at 
fhat time apparently been filed in the aase, 
This fast appears to have weighed very 
much with the learned Judge, and from 
that he argues that the certificates could 
not really have been obtained on the dates 
alleged but must have been obtained at 
a much later period and after Poon Bibi 
gave her evidence, becanse she did not 
mention them and they were not filed 
until the 2nd January 1915. He then goes 
_on and says that it is doubtful whether 
the real Poon Bibi was produced before 


the lady doctors at all and arrives atthe ~ 


conclusion that the certificates are so suspi- 
cions that he cannot act upon them. The 
suspicious nature of these certificates, 
he says, is corroborated by the persist- 
ent refusal of Poon Bibi to be examined 
by any Gaya -lady dostor, and then the 
learned Judge continues as follows: “She 
had experience of lady doctors of Lucknow 
and she _suspected that the Gaya lady 
dostors could be purchased with money and 
‘thus I think her refusal “sa 
Had she really given birth to a child 
and had she any reason to think that the 
lady doctors. woald do their work honestly, 
then I.think she would not have refused 
in the way she had done in this case. I 
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cannot from these certificates. hold that 
Poon ` Bibi, the sister’s daughter of Chaman 
Lal and the wife. of Kalika Prosad, gave 


„birth to any child...............Hven if these 
-certificates be considered 


reliable about 
whish I have already said that they are 
not; I cannot think that they would go to 
shew that the plaintiff is the son of Poon 
Bibi.” Now it will be seen from the 
reference which I have made to the 
learned Judge’s judgment that he first of 
all doubts the genuineness of the certificate 
of the 4th February 1914 granted by Miss 
O’Brien, and, secondly, he doubts whether 
Poon Bibi was in fact the lady who wag 
examined by Miss. O’Brien, and, thirdly, he 
hints pretty clearly that the evidence of 
these two ladies had been deliberately 
bought by those acting on behalf of the 
plaintiff. Not only is there no evidence 
seems 
to us that the slightest sonsideration of 
the circumstances of the case must lead 
to the conclusion that these findings of 
the iearned Judge are wholly unwarranted 
and cast an unmerited slur upon the 
character of two ladies who have been 
devoting their lives to a most landable 
objest. 

First of all turning to the evidence of 
Poon Bibi, itis obvious that at the time 
when she gave her evidence, which was 
rather legs than two months after the 
date of Miss O’Brien’s certificate, she at all 
events was acquainted with Miss O’Brien, 
because when asked in oross-examination 
whether she was willing to be examined 
by a lady doctor, she stated that she had 
no objestion to being examined but would 
rot be examined by any lady doctor from 
Gaya where the defendants live, and she 
then stated after her examination was 
completed that she would keep a lady 
doctor of her own, Miss O’Brien of Luok- 
now who treated her, by her side if she 
were to be examined by a lady doctor 
of any other place. Poon Bibi could 
obviously not have made a statement of 
this sort unless at that time she had at 
least been acquainted with Miss O’Brien, 
and from the evidence of Miss O’Brien 
herself it appears that the first oocasion 
upon which she saw Poon . Bibi at all 
was on the 4th February 1914 and that 
although she was not her family dogtor, 
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she had seen her 3 or 4 times since 
and had treated her. It is, therefore, 
quite impossible tc believe that this certi- 
fieate; dated the 4th February 1914, was 
not obtained ‘until many -months later, as 
found by the learned Judge. Again ib 
geems to us that the learned Judga’s 
suspicions that the lady produced for ex- 
amination by the doctors was not Poon 
Bibi is totally refuted by the svidence of 


Poon Bibi herself, who at that time stated’ 


in-the passage of her evidence already 
referred to that she would like Miss O’Brien 
to be present if any examination were made 


“by the defendants’ doctor. If in fact those 


sonducting the case on behalf of the plaint- 
iff, including Poon Bibi herself, which is 
the suggestion, had been guilty of the 
fraud of obtaining some other lady to im- 
personate Poon Bibi for the purpose of 
-medical examination and had in this 
manner imposed upon Miss O’Brien, it is 
inconceivable that Poon Bibi should insist 
upon Miss O’Brien being present when a 
further examination was made, which would 
inevitably result in the fraud being discover- 
ed ty Miss O’Brien. Again if these cert:- 


fisates were concocted and were not obtain- 


ed until sometime after Poon Bibi had given 
evidence in March 1914, there would appear 
to be no possible reason -for dating them 
at a much earlier period. Or if again 
the lady. doators were themselves involved 
in this conspiracy, which is suggested by the 
Yoarned Subordinate Judge, if would seem to 
follow that the certificate from Mrs. Huffton 
was obtained from her at a time when she 
had left India and gone to England and that 


-- those conducting the case on behalf of the 


plaintiff had gone to the trouble of writing 
to England to a lady dostor whom they 
did not know, offering her a bribe to forge 
a certificate on behalf of an Indian lady 
who was nothing fo her,and that the lady 
doctor in question had consented to making 
herself a party to this conspiracy. For 
these reasons itseems to us that the grounds 
upon -whioh the learned Judge based his 
decision in rejecting the plaintiff’s evidence 
cannot be supported, and once it is admitted 
that Musammat Poon Bibi bad at some 
time or other bornea child, the evidense 
of the defendants’ witnesses who pledged 
their word to the fact, which they posi- 
tiyely swear to, that she neyer had a child 
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at all, is entirely unreliable and cannot be ~ 
accepted. In these ciroumstances having 
from 8 eee of the evidence come to the 
conclusion that the preponderating weight 
of evidence is in favour of the plaintiff, it 
follows that in our opinion that part of the 
learned Judge’s judgment which finds that 


‘tthe plaintiff is not the son ofa daughter 


of a sister of Chaman Lal Upadhya must 
be set aside and the plaintiff must be held . 
to have established the fact that he is the 
son of Kalika Prasad and Poon Bibi. 

This, however, is not suffisienb to entitle 
him to the declaration No, l prayed for 
in the plaint to the effest that he is the 
next reversioner as nearest Bandhu and 
legal heir of Chaman Lal Upadhya, seeing 
that Raghunandan Missir, the maternal unele 
of Obaman Lal, was alive at the date of 
the latter’s death. When this appeal origin- 
ally came before this Banch, the question 
of whether the plaintiff, assuming him to be 
the son of Poon Bibi, was .entitled to sus- 
ceed to Chaman Lal’s property in priority 
to Raghunandan was considered and as the 
question appeared to be one of some doubt 
and difficulty, it was referred to a Fall 
Bench of five Judges, who after considering 
the matter found by a majority that Chaman 
Lal’s maternal uncle Raghunandan was under 
the Mitakshara Law entitled to saneceed in 
priority to the plaintif. The result is that 
the plaintiff in this case fails to establish 
his claim to the property in question and 
this appeal must .be dismissed, but having 
regard to the fact that the greater part 
of the argument before us waa directed 
to the question of fast which has been de- 
cided in favour of the appellant, each party 
will bear their own costs of the hearing 
before this Division Bench. The aosts’ of 
the reference to the Full Bench have al- 
ready been dealt with in the judgment on 
that reference. ` “ 

Appeal dismissed. 
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- CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No. 623 
-oF 1916, 

March 7, 1918, 
Present:—-Mr. Justice ab andani and Mr, 
Jastise Walmsley. 

PROTAP CHANDRA DHAR— 
PLAINTIFF— APPELLANT 

VETSUS 
PEARY MOHUN DHAR AND OTHERS 


DEFENDANTS—~RESPONDENTS. 
Transfer of Property Act (IV of 1882), s. 60— Mort- 
gage, redemption of —Partial owner of equity of 
redeem whole morigaged 
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A partial owner of-the equity of redemption is 
entitled to redeem the whole.of’ the mortgaged 
property in opposition to the wishes of the. mortgagee. 
Lp. 669, col, 29 

The general rule is, that a person, who has any 
right atallto redeem, has a right to receem the 
whole of the mortgaged properties and cannet be 
compelled to redeem only the part in which he is 
interested. [p. 669, col. | 

Baikantha Nath Dey v. Mohesh Chandra Dey, 44 Ind, 
Cas, 77; 22 0. W. N. 128, followed. 


Appeal against _ the decree of the District 
Judge, Chittagong, dated the 6th October 


1915, affirming that of the Munsif, Additional: 


Court, North Raozan, 
May 1914, i 
Babu Ohandra Sekhar Sen, for the Appellant. 
Babus Jogesh Ohandra Roy and Khitish Chan- 
dra Sen, for the Respondent. 
JUDGMENT. . $ 
- RICAARDSON, J.—The appellant before us is 


dated the Ath of 


. the plaintiff in a suit for the redemption 
The property in question . 


of a mortgage. 
originally belonged to 5 brothers—Ram Dayal, 
Uma Charan, Pran Krishna, Akhil Chandra 
and Nishi. In the year 1896, the first 
four of these brothers executed a mortgage 
by way of conditional sale in favour of 
defendant No. 4, Thereafter Pran Krishna 
purchased the share of his three brothers Ram 
Dayal, Akhil and Nishi. Having done so, 
he mortgaged certain properties, including 
‘some .of the properties which were the sub. 
ject of the prior mortgage, to defendants 
Nos. -2 and 3. That wasin 1899 or 1900. 
On the 3lst Ostober 1900 the defendant 
No. 4 brought a suit on his mortgage, and 
on the 186 June 1901 obtained a final 
decree ‘for foreclosure, The puisne mort- 
gagees, the defendants Nos. 2 and 3, were 
not made parties- to the suit, In 1902 
the defendant No..4 sold his decree to 
the defendant No, 1. In the same year the 
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defendants Nos. 2 and 3 instituted a suit 
upon their mortgage against the mortgagor . 
Pran Krishna, making the defendant No. 1 
also a party’ defendant. In execution 
of the desree which they obtained the 
mortgagees (defendants Nos. 2 and- 3) pur- 
chased the equity of redemption in the 
property mortgaged to them. Onthe 28th 
March 1910 the plaintiff purchased the 
rights of the defendants Nos. 2 and 3, He 
then brought this suit to redeem the defend- 
ant No. 1, the successor. in-Interest of the 
original Moriago (defendant No. 4). The’ 
sole question which arises is whether the 
plaintiff is entitled to redeeni the whole 
of the property originally mortgaged to 
defendant No. 4 or whether he is only 
entitled to redeem the four-fifths share 
which came to be in the possession of 
Pran Krishna. The Courts below have held 
that the plaintiff is not entitled to redeem 
the whole of the property in opposition to 
the wishes of the mortgagee. 

In this appeal it is contended for the 
plaintiff that that is a mistaken . view of 
the law and that according to the cases a 
partial owner of the equity of redemption 
is- entitled to redeem the whole of the 
mortgaged property. The learned. Pleader 
has cited the cases of Pearce v. Morris (1) 
Parames. 
waran Nambudri (2). He has also referred 
to the statement of the rale in Sir Rash 
Behari Ghose’s work on the Law of 
Mortgage in India (4th Edition, Volume I, 
page 249). The learned author says that 
the general rule is that a person who has 
any right at allto redeem, has a right 
to redeem the whole of the mortgaged 
properties and cannot be sompelled to redeem 
only the part in which he may be interested; 
and in support of the proposition author- 
ities, English and Indian, ure cited. The | 
learned Pleader for the defendants respond- 
ent urges on the other hand that the 
rule enacted in section 60 of -the Transfer 
of Property Act isa rule intended for the 
benefit of the mortgagee and that a mort- 
gagor interested, in a part only of -the 
equity of redemption has no _ sorrespond- 
ing right. The authorities, however, as they 


\ stand, are against him and the question 


(1) (1870) 2 Ch, 227; 39 L.J. Ch. 342; 22 L. T, 
190; 19 W. R. 196. 
(2) 22 M, 200; 8 Ind. Deo, (x. 3 ) 149. 
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appears to be soncluded by.the decision 
of a Division Benah of this Court in the 
oasé of Baikantha-Nath Dey v. Mohesh Ohan- 

dra Dey (3). 
' The result is that this appeal should be 
allowed. The decree of the trial Court 
should be varied by stating that the 
plaintiff is entitled to redeem‘ the whole of 
the property originally mortgaged to defend- 
ant No. 4, on payment of the amount due 
on the mortgage to bə ascertained in the 
manner indicated in the judgment of the 
‘Munsif, Something was said as to tha 
. rate of interest allowed by the learned 
District Judge. But this point as to interest 
was not pressed. The plaintif is entitled 
to his costs throughout as against defendant 
No. I, 

WALMSLEY, J.—I agree. 


Appeal allowed, 
(3) 44 Ind, Cas. 77;22 O. W. N. 128, 





PATNA HIGH COURT. 6 
APPEAL FRoM-APPELLATE Decree No. 694 
or 1917. 

October 29, 1918. 

Present :—Mr. Justice Jwala Prasad. 
DAROGA LAL AND otaers— Derenpants — 
APPELLANTS 
VETSUS 
DEVI LAL —Paatntive —Respoxpent. 


Easement of necessity, requisites of. 

An easement of necessity can only arise when, the 
property cannol be used at all without the easement, 
and not where the easement is merely .necessary to 
the reasonable enjoyment of the property. [p. 67], 
col, 2. ] 

An easement of necessity points to the fact that 
_there must be absolute nedsessity before the law 
” will compel a land-owner to submit to so detrimental 
a right as an easementin his land, aright in reality, 
though not in theory, imposed on his land against 
his will. [p. 672, col. J.j , 

- Appeal from a decision of the Subordinate 
Judge, Patna. 

Mr. P, K. Sen, for the Appellants. 

Messrs. Syed Mahmud and D. N. Sircar, | 
for the Respondent. 

JUDGMENT.—T hia appeal relates to a 
question of easement claimed by the 
plaintiff. The plaintiff and the defendant 
are cousins and there was a partition be- 
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tween them in the year 1904, when all 
their properties immoveable and moveable 
were divided between them. There’ were 
two contiguous houses owned by them 
jointly. On partition the eastern one fell 
to the share of the defendant and the 


- western to that of the plaintiff. -Prior to 


‘the partition there wasa doorway between 
the two houses and other necessary require- 
ments which were suitable for the enjoy- 
ment of the ocoupants of both the honses. 
In the building’ allotted to the plaintiff 
there is a 3rd storey or second floor, the acaess 
to which was through the terrace or mundera 
appertaining to the building allotted to the 
defendant. The defendant interfered with 
this passage and closed ap the way to it. 
The plaintiff, therefore, instituted the suit 
out of which this appeal has arisen, for a 
declaration that the defendant had no right 
‘to interfere with the plaintiff in the use of 
the terrace B O in the map attached to 
the plaint and for a perpetual injunction 
against him. This claim in the-plaint was 
based upon the fact that the way to. the 
- 3rd story was in existence prior to the 
date of the partition and had since been 
continuously end without any interruption 
used. and enjoyed by the plaintiff up to the 
time of the interference on the part of the de- 
fondant, Thè right of the plaintiff to use the 
terrace in dispute “was disputed by the de- 
fondant. The principal issue raised in the 
case was issue No. 3— Has the plaintiff 
acquired any right of easement in the pro- ` 
perty in dispute and has he any right to 
restrain the defendant from slosing the 
door and passage?” The Munsif who tried 
the case held that the plaintiff did not 
prove his right to use the disputed land 
which is a part of the defendant's building as 
an easement for 20 years, and, therefore, had 
no right accrued to him. Ta dealing with 
this issue the Munsif observed that in the. 
plaint the right of easement claimed is said 
to have been acquired by user. On appeal 
the learned Subordinate Judge reversed the 
decision of the Maungif and decreed the 
plaintiff’s suit, The finding of the Münsif 
that the plaintiff failed to prove that he 
had acquired under the law ‘the right of 


easement upon the ground of user has not been 


disturbed by the learned Subordinate Judge. 
In this appeal it is not disputed 
hy the learned Counsel- on behalf of the 
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respondent that the plaintift’s right of 
easement on the ground of user must fail. 
The learned Subordinate Judge, however, 
has granted the plaintiff’s right to the use| 
of the defendant’s land as an easement of 
necessity. It is objected on behalf of the 
defendant that the lower Court was wrong 
in giving decree to the plaintiff upon the 
aforesaid ground aá ib was not urged in the 
plaint, “The objection was, however, over- 
tuled on the ground that there was nothing 
to show in the plaint that the plaintiff 
claimed a right of easement of user and 
mot a-right of easement of necessity. 
Reading the plaint and the issues, it is 
difficult to support the Subordinate Judge 
in this view; but it is. not neoessary to 
pursue this point further, for admitting | 
that the plaintif was entitled in appeal 
before the Court below to raise the point, 
it is obvious that the finding of the Court 
~ below that the plaintiff is entitled to- the 
right of way. claimed as an easement of 
necessity cannot be supported. 

The plaintiff has not produced any atti. 
tion deed. On the other hand, the 
deed of the ‘agreement of partition exe- 
cuted by him in favour of the defendant 
has been’ produced by the latter and is 
marked Exhibit J. The Munsif clearly says 
in his judgment that there is no trace in 


~ this deed of agreement, Exhibit J, of the 


right sət op on behalf of the plaintiff. 
The Subordinate Judge also bas accepted 
this in the following words: “On referring 
-to the partition-deed it appears that there 


is provision for closing a common passage 


and a drain and it was silent as to the 
way leading to the 8rd storey which has 
now fallen into the plaintiff's. share,” ae | 


_ have also gone through this deed, and it 


‘appears to me that the Courts below are 
correct in the view that in it thére is ab- 
solutely no mention of the path claimed 
by the plaintiff. The right of the plaintiff to 
the ‘use of the defendant's terrace as a way 
for the plaintiff to his 3rd storey has not 
been expressly granted or reserved in the 


- deed. There is no reservation by impli- 


cation even of any sucb right in the deed, 


not even expressions of a general right to’ 


the use of the building allotted to him, such 
as “appurtenances re appertaining” or “rights 
and accompaniments” or “existing rights”, or 
“rights used, occupied and enjoyed”, find 
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a placa in the document. It’ is needless, 
therefore, to consider the authorities quoted 
at the Bar, which have construed the afore- 
said .expressions-as being sufficient or in- 
sufficient as conveying the right to the use of 
certain easements. Itis true that the terrace 
in the defendant’s building was used as a 
passage to the 3rd storey when both the 
houses were jointly owned by the plaintiff 
and the defendant and that the plaintiff 
has not constructed any other way, to the 
8rd storey. The finding of the (Court 
below is that “even after partition the 
plaintiff has been using this way which 
is the only way to go up to the 3rd storey 
and without which the chhat is unapproach- 
able, for a very long time without any 
objection.” But thereis no finding, and my 
attention has not been invited to any 
evidence on the record, that the plaintiff 
could not in any way- construct a passage 
from his own land leading to the third 
storey sin question. No doubt the passage 
in question might be the most sonvenient 
way for the plaintiff and that it was used 
so long by ‘him. The plaintiff ought to 
have exhausted all possible ways of som- 
munication to- the third storey. On the: 
record as it stands, it is impossible to hold 
that it was the only way by which the 


- plaintiff could enjoy the use of the house 


after the partition. Indeed looking again 
at the plan of the house annexed to the 
plaint, which might be treated as a part 
of the judgment, it is obvious that {from 
his own house on different points the 
plaintiff could ‘construct a staircase leading 
to the third storey in question. “Whatever 
may have been the views before, the 
question has been set at rest by the 
decision in the well-known case of Wheeldon 
v. Burrows (1). That case was followed in 
the case of Unton Inghterage Co. v. London 


“Graving Doek Co. (2) and recently in the sase 


of Ray v. Hazeldine (3). It hss been gone 
elusively settled that an easement of neces- 
sity san only arise when the property cannot 


“be used at all and not where it is merely 


necessary to the reasonable enjoyment of 
the property,” and as observed by Goddard, 


(1) (1879) 12 Ch, D. 31; 48 L, J, Oh, 858; 41 L. T. 
327; 28 W, R, 196. 


(2) uap 20h. 557; 71 L.T, Oh, 791; 87 L. T. 381; 
18 T. L. R, 754. 


(3) (1904) 2 Oh. 17; 73 L. J. Ch, san 90 L. T, 703, 
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pages 38, 39, 6th Edition, “An easement of 
necessity points to the fact that there must 
be absolute nosessity before the law will 
compel a land-owner to submit to so de- 
trimental a right as an easement in his 
land, a right—in reality though not in 
theory —imposed on his “land against 
his will. It must be borne in mind how 
detrimental generally it is to an estate 
to be burdened with an easement, what a 
nuisance it isto an owner of land to have 
another person walking at his pleasure over 
“a, field.........and how such rights may 
prevent building on land or useing 16 in 
many of the ,ways the owner may desire,” 
That privciple has been embodied in section 
13 of the Indian Easements Act which is 
not applicable to this part of the country. 
The principle upon which that section was 
enacted is based upon the. Eaglish cases 
and is consonant to reason and common 
sense. Clause E of that section says: “Where 
a partition is made of the joint’property 
of several persons—if an easement over 
the share of one of them is necessary 
for enjoying the share ef another of them, 
the latter shall be entitled to such ease- 
ment.” The easements mentioned in. clauses 
A, E and F of section 13 are easements 
of necessity. A right of way or passagé 
ia not a continuous easement, and, therefore, 
it oan only be allowed when without the 
easement in question it is impossible to 
use the dominant tenements to which the 
easement is claimed. It has -been urged 
on behalf of the respondent that at: the 
time when the partition took place between 
the members of the family there was only 
one way to the third storey, that is, by 
the disputed terrace, and as no other way 
existed the possibility of the plaintiff be- 
ing able to construct another passage can- 
not take away his right of easement of 
necessity. This point appears to have been 
disposed of by the Allahabad High Court 
in the case of Sukhdei Bibi v. Kidarnath 
(4), the facts of which case appear similar 
to this- case. The right of way as an 
easement of necessity after partition of the 
joint house claimed in that case was dis- 


allowed. The observation at page 4/72 
is that “he (the plaintiff) certainly can 
open a door towards the north for 


` (4) 9 Ind Cas, 628; 33 A. 467; 8 A, L. J. 230, 
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access fa.his share.” It is clear from this 
that’ the plaintiff cannot claim the easement 
of necessity unless. he ean show that it 
is not possible for him to sonstrust a new 
passage for his use: in other words, the 
plaintif must make out that the use of 
the way claimed is one of absolute neces- 
sity and not merely necessary or convenl- 
ent or that it was-used so long by him. 
This view is supported. by a string of 
authorities of all the Courts and ib is 
unnecessary, therefore, to mention all of 
them that have been quoted at the Bar. 
Suffice it to say that the cases of Krishna- 
marazu v, Marraju (5), Esubat v. Damodar 
Ishvardis (6), O. H. Crowdy v. L. O'Reilly 
(7) and Ram Narain Shaha v. Kamala 
Kanta Shaha (8) are dead against the 
plaintiff-respondent. The authority quoted 
by the Subordinate Judge, namely, Chere 
Surnokar v, Dokouri Ohunder hakoor .(9), 
is based on Pyer v. Oarter (10) whioh 
has since been overruled. The case of 
Kadambini Debi v, Kali Kumar Haldar (11) 


refers to a right of light and air, and not 
‘to a way which is neither continuous nor 


always an apparent easement. Perbaps 
the attention of the Court was not drawn 
to the later decisions of the same 
Court, 

‘For these reasons the appeal is allowed 
and the judgment of the Court balow is 


set aside. The appeal is desraed with 
costs; the ‘plaintiffs suit stands dismiss- 
ed. 


Appeal al? hie. 

(5) 28 M. 495; 15 M. L. J, 255. 

(6, 16 B. 552; 8 Ind. Dec. (N. 8.) 547. 

(7) 17 Ind. Cas, 966; 16 C. L. J. 417. 

(8) 28 C. 811; 13 Ind. Dec. (w. s.) 803. 

(9) 8 0. 958; 10 0. L, R. 577; 7 Ind. Jur. 88; 4 Ind. 
Dec. (N. 8.) 616. 

(10) (1857) 1 H. & N.916 at p. 922; 26 L.J. Hx. 
258; 23 Ti, T. (0. s.) 8371, 5 W. R. 371; 108 R. R. 896; 
156 H. R. 1472. 
aa z6 C, 516; 30. W. N. 493; 13 Ind. Dee, (N. 8.) 
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HADIYAR KHAN 0, EMPEROR, 


` ALLAHABAD HIGH COURT. 


CRIMINAL Appsau No, 588 of 1918. : 


September 4, 1918. 
Present :—Mr. Justice Tudball, 
HADIYAR KHAN— APPELLANT 


VETSUS 
EMPHROR—Opposite PARTY, 


“e 


Criminal Procedure Code (Act V of 1898), s. 477, 


scope of —Sessions Judge, power of, to try witness for 
perjury, eaercise of-—-Summary trial, legality of— 
Court, duty of —Procedure, 

Section 477 of the Oriminal Procedure Code 
gives the power toa Court of Session to charge a 
person for any offence referred to in section 196 of 
the Code and committed before it. It further gives 
the Court of Session the power to commit for‘trial 
orto admit to bail and to try the person for the 
charge if has framed, but the section nowhere 
lays it down that the trial is to bea summary 
one, por does ib” anywhere demand a decision which 
should be more prompt and speedy than that of 
any ordinary trial. The very powers-granted in 
that section to a Court of Session are so unusual 
that it isthe bounden duty of any Court exercising 
them to be at pains to give the acoused a fair and 
impartial trial, in view of the faot that the Court 
has already had before it certain evidence upon 
which it may have already formed an opinion. [p. 
674, cól. 1.) 

Atthe conclusion of a trial ina Sessions Court, 


the Sessions Judge charged one of the defence- 


witnesses with the offence of perjury and proceeded 
there and then to try him under the powers con- 
ferred upon the Court by section 477 of the Criminal 
Procedure Oode. The accused repeatedly asked for 
time tò enable him to obtain legal advice and to 
put in his defence but the“ Court refused his prayer 
and convicted and sentenced him: 

Held, that the Sessions Judge had, in the exercise 
of his jurisdiction, acted hastily and irregularly and 
had not given the accused a fair trial and that, 
therefore, the case must be re-tried. [p. 674, col. 1] 


Criminal appeal from an order of the 
Sessions.Judge, Kumanun. 

Mr, G. W. Dillon, for the Appellant. 
. Mr. Lalit Mohan Banerji (Government 
Pleader), for the Crown. 


JUDGMENT.-—Tke appellant Hadiyar 
' Khan has been convicted of the offence 
of perjury and has been sentenced to four 
years’ rigorous imprisonment, including three 
months’ solitary confinement, by the learned 
Sessions Judge of the Naini Tal District. 
The circumstances ‘under ‘which the appel- 
. lant was tried and convicted are somewhat 
unusual. Twomen Aziz-ul-lah and Kifayat- 
ul-lah were upon their trial in the Court 
of Session at Pilibhit on a charge of 
attempted murder under sestion 307 of 
the Indian Penal Code. Hadiyar Khan 
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was called as a witness for the defence to 
prove that Aziz-ul-lah was actually dining 
with him at the time the offence is said 
to have been committed. The trial of 
Aziz-ul-lah and Kifayat-ul-lah concluded 
on the 2nd of August 1918 at about 
5 P. M. and the Judge convicted them 
to ten years’ rigorous imprisonment under 
section 307. On that very same date, 
namely, the 2nd of August 1918, the 
Judge passed an order issuing notice to 
the defence witnesses to show cause why 
they Should not be prosecuted for the 
offence of perjury. Then the learned Ses- 


- gions Judge changed his mind at onse in 


respect to the present appellant Hadiyar 
Khan. As a perusal of his judgment will 
show, his attention was called to the pro- 
visions of section 477 of the Code of 
Criminal Prosedure and he there and then. 
proceeded totry Hadiyar Khan, under the 
powers granted by that section, for the offence 
of perjury which he charged against him. 
I have examined the record of the trial. 
Haidyar Khan asked the Sessions Judge 
for time to enable him to appoint a lawyer 
and to consult him so as to enable him ta 
put in his defence. The Sessions Judge 
declined to adjourn the case or.fo give 
him any further time, whereupon Hadiyar 
Khan refused to plead or to ‘take any 
steps in -his defence. As the Judge’s 
judgment shows, he began the case against 
Hadiyar Khan at 5 o’slock and Hadiyar 
Khan from the very beginning asked for 


. a postponement, Postponement was refused. 


He, therefore, refused to cross-examiné. He 
refused to make any attempt to defend 
himself, He asked repeatedly to be allowed 
to obtain legal advice. The Judge declined 
to give him any further time and on the 
evidence taken in the presence of the 
accused he convicted him and sentenced 
him as mentioned above. He remarks in 
his judgment :—‘Sestion 477 demands a 
prompt and speedy decision, which will bring 
home to the public generally the dangers 
a man runs in giving false evidence. I 
am not going to spoil’ the effect of section 
477 by weakly granting a postponement, 
which would only mean that the accused 


would then be able to produce another lot 


of faise witnesses leading to nothing.” 
Section 477 grants a power which is very 
It gives the power toa 
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Courr of Session to charge a person for 
any offence referred to in section 195 and 
committed before it. It further gives the 
Court of Session the power to commit for 
trial or to admit to bail and to try the 
‘person for the charge it bas framed, but 
the section nowhere lays it down that 
the trial is to be a summary trial nor 
does the section anywhere demand a de- 
cision which should be more prompt and 
speedy than that of any ordinary trial. 
The very powers granted in that section 
to a Court of Session are so unusual that 
it seems to me it is the bounden duty 
of any Court exercising them to be at 
pains fo give the accused a fair and im- 
partial trial, in view of the fact that the 
Court has already had before it certain 
evidence upon which it may have already 
- formed an opinion. I should have thought 
that a simple. sense of justice would have 
shown to the Court below that MHadiyar 
Khan was entitled to appoint a Pleader, 
to consult with him and to defend himself , 
just as any ordinary person in an ordinary 
criminal trial. The learned Sessions Judga 
has in his haste made it impoasible for 
Hadiyar Khan fo defend himself. Ho 
refused to grant postponement, which he 
certainly ought to have granted whatever 
the result, and in my opinion in view of 
the expressions whish he had already used 


in his judgment in the case against Aziz.’ 


ullah and Kifayat-ul-lah, it would have 
been fairer perhaps to haye dealt with 
Hadiyar Khan in the same manner ag 
that in which he had dealt with the re- 
maining -defence witnesses, that is, of taking 
action against them under section 476, It 
is impossible to say that the learned 
Sessions Judge had not pewer to try the 
case. He certainly had the power to do 
so, but in the exercise of his jurisdiction 
he has, in my opinion, acted hastily and 
very irregularly and has nob given the 
appellant -a fair trial, In these circum- 
ances without expressing any opinion as 
to the appeliant’s guilt, I set aside the 
conviction and sentence. The case must be 
re-tried but it is obvious that it cannot 
be re-tried in the same Oourt. It must 
be transferred to a culmer atmosphere so 
as enable an impartial trial to be held. 
I, therefore, direct that the case be re-tried 
in the Court of Sessions Judge of Bareilly 


4 
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instead of in the Court of the Sessions Judge 
of Kumann, - 


Re-trial ordered, 


/ 


BOMBAY.HIGH COURT. 
ORIMINAL Rererence No, 95 or 1917, 
July 10, 1918. 
Present:—-Mr. Justice Heaton and Mr. 
Justice Hayward, 
In re MURLIDHAR BHAGWANDAS - 


— ACCUSED. 
Butradition Act (XV of 1903), ss. 7, 8, 8A, 18— 
Cheating, extradition for, whether permtsstble—Offence 


` not mentioned in treaty=~Bail, power of Magistrate to 


grant—OCriminal Procedure Code (Act V of 1893), 
8. 496, 

A person accused of cheating inthe Hyderabad 
State can’ be made the subject of a warrant under 
section 7 of the Extradition Act, notwithstanding 
that the offence of cheating is not mentioned in 
Article IV of the Treaty, dated the 8th May 1867, 
between the British Government and the Hyderabad 
State. [p. 675, col. 2.] 

The provisions of section 7 (2) of the Hxtradition 
Act override the provisions of section 496 of the 
Criminal Procedure Code, so thata Magistrate has 
no power, apart from seotions 8and 8A of the 
Extradition Act, to -admit to baila person arrested 
under section 7 of the Act, [p. 676, cols, 1 & 2.] 


Criminal reference made by the Chief 
Presidency Magistrate, Bombay. 

Mr. Strangman, Advocate-General (with 
him Mr. Nicholson, Publis .Proseoutor), for 
the Crown. 

. Mr. GN. Thakor, for the Acoused. 
JUDGMENT. T f 

Heaton, J.— The Chief Presidency Magia- 
trate, finding himself in difficulties in a 
case which he had to deal with under the 
Indian Hixtradition Act, XV of 1903, has 
referred certain questions to us which he 
is empowered to do by sestion 4382 of the 


_Oriminal Procedure Code. 


The questions are four in number, but 
the one of chief importance arises out of 
the controversy, to putit briefly, whether 
a person accused of cheating in the 
Hyderabad State scan be made the subject 
of a warrant under section 7 of the Indian 
Extradition Ast, 
itself, no doubt on the point arises, because 
cheating is an extradition offence as appearg 


» 


If we read the Act by — 
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from the Sshedale t>-the Ast. Bat tha’ 


attention of the Chief Prasidensy Magis- 
trate was called to the Extradition Treaties 
bstween the 
India and the Hyderabad State, and hav- 
10g read the Treaties and referred to section 
le of the Ast, a donbk did arise in his- 
mind,’ It was this: Cheating is an extradi- 
tion offence under the Ast, but it is oof 
one of those offences for which extradition 
is provided by the Traaty. Section 18 
 ~Bays that nothing in the~Act is to derogate 

from the provisions of the Treaty. The 
argument then prosesds; if we extradite 
under the Act for an offence not mentioned 
in the Treaty, we are derogating from the 
provisions of tha Treaty. That, to my 
mind, ‘quite clearly is an argument based 
on the assumption that because the Treaty 
provides that there may be or shall be 
extradition in certain oases, it implies that 
there shall not _be extradition in other 
gages. I can say this after listening to 
fos argumeoti and after much discussion: 
that thera i3 no other logical basis for 
tha sontentign. 
not say that there shall not be extradition 
in other cases, and, therefore, if it means 


that, if means it not by what it says but 


by what it implies, I do not wish for a 
moment to bə understood as meaning that 
there may not be great force in that way 
of putting the case. But wa haye to 
determine whether or not the Traaty does 
imply that there shonld be no extradition 
excapt in the matter of offences! named in 
the Treaty. And though there may be 
forse in the argument urged by Mr. Thakor, 
16 seems to mə thera is a great deal'mora 
force in the argument urged on the other 
side. When analysed and reduced to the 
smallest possible compass, it really comes 
to this,- whether oextraditing under the 
Ast for an offence not mentioned in the 
‘Treaty derogates from the provisions of the 
Treaty, and we haye to consider what the 
word ‘ derogate” means, Now it certainly 
doas not derogate from the express pro- 


visions. Therefore, again weare reduced 
“to a consideration, whathsar it derogates 
from the implied provisions, or rather 


whether thera ara implied provisions of the 
kind asserted. So that we are practically 
rejucad to ths first argament over again. 
I cannot think that it is implied in the 


t 
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Trasty that there cannot be oxtradi- 
tion for offenses not mantioned in 
the Traaty. Principally for this reason, 
if we imply it, we imply thatthe British 
Government by making a Traaty with a 
Native State deprived itsəlf of tha power 
to legislate regarding a matter which fell 
within its own legislative power, 2.4, a 


- matter of arresting persons who are supposed 


to have committed certain offences in Native 
States. The power of making suck arrests 
is essential where there is an Extradition 
Treaty and it may be very desirable where 
extradition is or oan ba arranged for 
otherwise than by Treaty. I cannot think 
Government intended by this 
Treaty to deprive itself of the power to 
legislate’ for the purpose of facilitating ex- 
tradition whioh could be arranged for 
otherwise than by Treaty. To imply this 
seems to mə to imply what I cannot think 
the Government wished to do: what there 
was no nessssity for doing, and what on 
the whole it seem3 to m3 would ba un- 
reasonable to do. In arriving at this coun- 
clusion I am inflaugnaad by the nature of 
the relations batween the Governmant of 
India and Native States. I do not assert 
that the same conclusion would bè reached 
if the parties to the Treaty were on both 
sides Independent Sovereign States. I have, 
therefore, no diffisulty in my own mind 
in answering the first question put by the 
learned Chief Presidency Magistrate, which 
is :— : 
. Whether in view of section 18 pf the 
Indian Extradition Act, XV of 1903, the 
offenca of cheating is an extradition offence 
so far as British India and Hyderabad 
State ara concérned, notwithstanding its 
omission from ‘Article IV of the Treaty, ` 
dated the Sth May 1867, between the 
Rritish Government and Hyderabad State ? 

My answer is that the offence of cheat- 
ing is an extradition offence so far as 
British’ India is concerned notwithstanding 
its omission from Articl .V of the 
Treaty, Whether it is an extradition offence 
so far as the Hyderabad State is concerned 
I really do not know, aud for the pur- 
poses of thiscase it is quite immaterial to 
consider. ` 

Questions 2 and 3 do-not seem to ma 
to need an answer for the purposes of this 
reference. 


answered in the affirmative. 
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Question 4, to put it briefly, is whether 
the Magistrate has power to admit an 
arrested person to bail apart from the 
provisions of sections 8 and 5A of the Aci. 


I think he has no such power. The Act 
directs that the person, when arrested, 
shall, unless released in accordance 


with the provisions of this Act,” be forward- 
ed tothe place and delivered to the person 
or authority indicated in the warrant. Then 


by clause 2 of section 7 and by olause 1 


of the same section it is 
the Magistrate shall act in pursuance of 
the warrant, If he does these things, it 
is not open to him to ast under section 
496 of the Criminal Prosedure Code and 
to admit to bail otherwise than is provid- 


provided that 


- ed in the Indian Extradition Ast, and as 


the provisions in the Indian Extradition 
Act are so specifics and so olear, there is 


: in my mind no doubt that they override 


the provisions of section 496 of the 
Criminal Procedure Code and I would 
answer question 4 accordingly. 

ra. HAYWARD, J.—I concur. The main ques- 
tion to be answered is whether sheating 
is an extradition offence notwithstanding 
its omission from Articles III and 1V of 
the Treaty with the Hyderadad State and 
in view of the provisions of section 18 
of the Indian Extradition Act, XV of 
1903. 

The question must, in my opinion, be 
The effect of 
Articles III and IV of tha Treaty referred 
fo in this reference amounts to this, that 
the surrender of a person charged with 
cheating shall not be a bounden duty of 
the British Government, and it seems to 
me important to note that the Articles do 
not provide that such an offender shall 
not in any case be surrendered- by the 
British Government. On the other hand, 
the Chief Presidency Magistrate is bound 


- to surrender such an offender in accord- 


ance. with the Schedule of the Indian 
Extradition Act, if the case is not covered 
by the provisions of section 18 of the 
Act. The provision there is that nothing 
shall be held to derogate from the pro- 
visions of the Extradition Treaty, and it 
has been argued that it would derogate 
from the Treaty, to add to it the offence 
of cheating. That argument, however, 
does not commend itself to me as a reason- 
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able interpretation of the words used. 
If it had been the intention to exolude 
the addition of any offence, then the word 
“derogate” or “take away from” could hardly 
have been used. In its place would have 
been substituted some such word as 
“modify”. So. that, in my opinion, there 
caunot be said, upon a plain interpretation 
of the words used, to be any derogation 
from the provisions of the Treaty by the 
insertion of the offence of cheating in the 
Schedule of the Indian Extradition ` Act. 
It could only, in my opinion, be argued 
in a strained sense that there would be 
derogation by regarding the provisions ofj 
the Treaty as conferring some. 
freedom from liability to surrender a person 
accused of cheating uponthe British Gov- 
ernment. Bnt even that argument sould 
not be supported, because entire freedom 
of’ action is: reserved to the British Govern- 
ment by the provisions of section 15 of the 
Act, which could not, in any sense, be held 
to bea derogation from ’ the provisions 
of the Treaty under section 18.of the Act. 

The subsidiary questior referred to us is, 
whether bail could be allowed under the 
ordinary provisions of the Criminal Pro- 
_ cedure -Code notwithstanding the spesial 
` provisions of sections Sand SA ofthe Act. 
It seems to me that that question must clearly 
be answered in the negative, The Criminal 
Procedure (ode is a general Act and itis 
specially provided in the Indian Extradi- 
tion Act that the acsused person, when 
arrested, shall be forwarded to the autho- 
rity indicated in the warrant unless released 
in accordance with the provisions ‘of ‘this 
Act.. That seems to me clearly a provision 
that the accused person must not be released 
in acdordance with the provisions of any 
other Act, and the oùly provisions for his 
release on bail are those provided in sections 
8 and 8A of the Act. The general pro- 
visions of the Criminal Procedure Code 
must, in this matter, yield, according to 
the well-known rule, to the special provisions 
of the Indian Extradition Ast. 


Answers accordingly. 
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PATNA HIGH COURT. 
-Criminat’ Revision No. 228 or 1918. 
July 2, 1918., 

Present :—Mr. Jastise Mullick and 

Mr, Justice Thornhill, ~~~ 
PALTU SINGH AND oraers—Accussp— 
PETITIONERS 
versus 


EMPEROR —Oppositge PARTY. 

Penal Code (Act XLV of 1860), ss. 71, 147, 149, 
825-—Rieting and causing grievous hurt —Separate 
convictions and sentences, legality of— Practice of 
Paina High Oourt—Caleutta High Court, uniform 
course of decisions of, whether to be followed, 

In addition to a conviotionunder section 147 of 
the Penal Code an accused who has himself caused 
grievous hurt to the opposite party cannot be separate- 
ly cee under section 825 ofthe Code. [p. 678, 
col, 1. 

Separate convictions and sentences, therefore, 
under section 325 read witlr section 149 of the 
Penal Uode and section 147 of the Code are illegal. 
[p. 678, col. 2.] 

Where there is slong course of decisions by the 
High Court of Calcutta upon a particular point, 
the Patna High” Court will net depart from that 
settled course, [p. 678, col. 2.] 


Criminal revision against an order of 
the Sessions Judge, Bhagalpur, dated the 
3rd May 1918, modifying that of the 
Sub-Divisional Magistrate, Banka, dated 
the 22nd April 1918, 

Mr. P. R. Das, (with him Mr, Abani Bhusan 
Mukherjee), for the Petitioners. 

Mr. Manohar Lall, (Assistant vermin 
Advocate), for the Crown. 

JUDGMENT. 

Mutuics, J.— Tho petitioners Paltu, Sane: 
Jinpal and Jahar Singh have been sentenced 
for rioting with the common objeat of 
committing theft in respect of the srops 
of the complainant Juglal. Juglal and his 
brother Hitlal were injured on Juelal’s 
side, while Paltu was injured on the side 
of the petitioners. The trial Court found 
all the petitioners guilty of rioting under 
section 147, aud of grievous hurt under 
section 825 read with 149 of the Indian 
Penal Code, and sentenced“ thəm to six 
months’ rigorous imprisonment for each 
offence; the punishments taking effect conse- 
cutively. 

On appeal the learned Sessions Jadge 
has affirmed the sonvictions and two of 
the santences, ' observing that Sarju 
and Jinpal had been shown by _ the 
evidence to have taken part in the assaalt 
and that ig their case the application of 
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gestion 149, Indian Penal Code, was not 


necessary. In regard to the other two 
appellants bafore him the learned Sessions 
Judge observed that although they were 
not shown to have themselves struck any 
ons, separate sentences were not illegal. 

The learned Judge has relied on Queen- 
Empress v. Bana Punja (1), but reduced the 
sentences on Paltu and Jahar to one 
month’s rigorous imprisonment for the 
offence under sections 325 and149 of the 
Indian Penal Code Now the only question 
that has been argued before us is whether 
separate sentences are legal. The learned 
Sessions Judge has not altered the sonvia- 
tions recorded by the trying Magistrate, 
and we take it that Sarju and Jinpal 
still remain convicted, not of the substantive 
offence of grievous hurt under section 325 
of the Indian Penal Code, but of a cons 
structive offence under that section by 
reason of the application of sestion 149 
of the Indian Penal Code. Obviously the 
learned - Sessions Judge could not have set 
aside the sonvistions under sections 325 
and 149 of the Indian Penal Code and 
substitutéd a conviction under section 
325 of the Indian Penal Code, because 
these two petitioners were not sharged 
with the substantive offence in the trial 
Court, nor would it be proper for us in 
revision toconvict them of this offence in 
the absense of any opportunity to plead. 
to a charge in respect of it. We will, 

therefore, only consider whether the separate 
convictions and sentences under section 
325 read with section 149 of the Indian 


‘Penal Code against all the petitioners are legal 


Here upon the fasts it is not alear 
whether the offense of rioting was complete 
before grievous hurt was caused to Juglal 
and Hitlal. It may be that the blows 
which caused these: injuries were them- 
selves the acts which turned the unlawful 
assembly intoa riot. As has bean observed in 
Queen-Hmpress v. Bisheshar (2), it is nob 
generally possible in a riot of this kind to say 
that the offeuse of rioting was complete befora 
the grievous hurt was osusad. it is oon. 
tended, however, that assuming that the 
grieyous hurt was itself the act which 


(1) 17 B. 269; 9 Ind. Dec. (x. s.) 170. 
(2) 9 A. 645; A. W. N. (1887) 149; pind: Dec. 
(N. 8.) 867. 
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turned the unlawful assembly into a riot, 
the law justifies separate sentences. 

<, Ithink itis clear that the weight of autho- 
rity inthe High Courts of Allahabad and 
Bombay is in favour of the view that not 
only can separate convictions be recorded 
under section 146 of the Indian Penal Code 
and section 325 read with section 149 of 
the Indian Penal Code but separate punish- 
.ments may also be imposed. On the point 
whether the punishments are sontrolled by 
section 71 of the Indian Penal Code, the 
opinion in the Allahabad Court is in the 
negative while no clear decision exists in the 
Bombay Court [see Queen Empress v, Ram 
Sarup (3) and Queen-Hmpress vy. Bana Punja 
(1)]. In the High Court of Caloutta the view 
now accepted is that separate convictions and, 
therefore, also separate sentences areillegal and 
that in any event section 71 of the Indian Penal 
Code applies [Nilmony Poddar v. Queen- 
Empress (4) |. This view-seems to be based 
upon the consideration that although the asts 
may constitute offences falling under two 
separate definitions, it is unfair to convict a 
man for two offences for the same acta. 

In regard tothe point whether in addition 
to a conviction under section 147 of the 
Indian Penal Code, 
caused grievous hurt himself can be son- 
visted under section 325 of the Indian Penal 
Code, the recent cases in the High Court of 
Calcutta are against a separate conviction [see 
“Ramdihal v. Empress (5), Hridoy Mondal v. 
Jagananda Das (6)}. On the other hand the 
Allahabad and the Bombay Courts seem to 
be of opinion that separate osnviotions are 
legal and that the punishment is not eon- 
trolled by section 71 of the Indian Penal 
Code [Queen-Empress v. Dungar Singh 
(7), Queen-Empress y. Bana Punja (1)], 
It is to be noted that “the opinion of 
the Bombay High Court upon this point 
was an obiter dectumand that in the present 
case, upon my view of the learned Sessions 
Judge’s order, the question of a separate 
sentence under sestion 325 of the Indian 
Penal Code does not arise, 


(3) 7 A. 757; A. W. N. (1885) 195; 4 Ind. Dec. 
(N. s.) 885. 

(4) 16 O. 442; 8 Ind. Dec, (N. 8.) 292, 

(5) 8 O. W. N. 174. 

(6) 4C. W. N, 246. 

(7) 7 A, 29; A. W.N. (1884) 220;4 Ind. Deo, 
(N. s.) 258, 
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an accused who has ~ 


Following the view accepted by the High 
Court of -Caloutta, I think that in the 
present sase the convictions under sections 
325 and 149 of the Indian Penal Oode 
cannot be sustained. In this Court we 
have adopted the principle that where 
there is a long course of decisions by the 
High Court of Calcutta upon a particular 
point, this Court will not depart from that 
settled course. 

Separate convictions and sentences, there- 
fore, under section 325 read with section 
149 of the Indian Penal Code and section 147 
of the Indian Penal Code cannot be sustain- 
ed. We will, however, follow the course 
which was adopted in Hridoy Mondal v. 
Jagananda Das (6) by Prinsep and Stanley, JJ., 
and treat the sentence in regard to each 
prisoner as a consolidated sentence and 
while setting aside the sonvistion under 
section 147 of the Indian Penal Code, we 
sentence the petitioners before us under 
section 325 of the Indian Penal Code, read 
with section 149 of the Indian Penal Code, to 
rigorous imprisonment for one year each 
in the case of Sarju and Jinpal and 7 
months in the case of Palin and Jabar, 

THORNAILIL, J.—I agree, 

Ord:r modified. 


CALCUTTA HIGH CCURT, 
CriminaL Revision No, 841 of 1918. 
June 4, 1918, 4 
-Present:—Sir Lancelot Sanderson, Kr., 
Chief Justice, and Mr. Justice Beachcroft, 
ABINASH CHANDRA SARKAR AND 
ANOTHER— PETITIONERS 
versus 


ATUL KRISHNA BOSE—Oppostre 


Parry. 

Penal Gode (Act XLVof 1860), s. 379-—Theft— Crops 
grown by trespasser—Trespasser ejected by owner— 
Crops cut and taken away by landlord of trespasser— 
Offence. 

Complainant obtained a decree of ejectment 
against a trespasser and got into actual possession 
of the land. The trespasser had grown paddy on 
the land and when the crop was ready, the accused 
acting on behalf of the trespasser, cut and removed 
the paddy: 


s 
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Held, that after the complainant had obtained 
actual possession of the land, the trespasser or his 
representatives had no right to enter upon the land 
and to remove the paddy, and that, therefore, the 
accused were guilty of theft. [p. 680, col, 2.) 


Rule against the order of the District 
Magistrate, Khulna, dated the 3rd April 1918. 

FACTS,—Qne Aswini was in wrongful 
_ possession of a plot of land. A desree 
dispossessiug him from the 
passed by the Civil Court 
1917. He had, however, grown crops 
upon the land. In September, after the 
delivery of possession, the accused No. 1, 
who was a Naib of the Zemindar under 
, whom Aswini held the land, removed 
the paddy with the help of ascused No, 2 
and others. Thereupon they were pro- 
secuted on a charge of theft. 

Babu Manmathanath Mukherjee (with him 
Babu Probedh Kumar Das), for tke Peti- 
tioners.—1 object to the complainant being 
heard in this case. The Rule was issued on 
the District Magistrate only and not on the 
‘omplainant. The somplainant. has no locus 
stand: at the hearing of the Rule. 

Babu Bimala Oharan Deb, for the Com- 
plainant,—The name of the Emperor is used 
in these cases more as a matter of form 
and procedure than anything else. The 
real complainant and the person who really 
suffers is myself. The Emperor will not 
lose anything. Besides the Deputy Legal 
Remembrancer has not appeared in this case; 
under the circumstances my interests will 
go unprotected. Moreover your Lordships 
have jurisdiction to hear any person who 
has an interest in the case ayd I am 
vitally interested in it. 

[Sanpersox, C. J.—We will hear you 
after we hear what Mr. Mukherjee has to say |. 

Babu Manmathanath Mukherjee.—The com. 
plainant was entitled to mesne profits, 
but not to the standing crops which were 
grown after the passing of the decree. 
, In taking away the paddy -under the 
circumstances the acoused committed no 
offence under section 379. Refers to Abdool 
Biswas v. Khater Mondal (1). 


Babu Bimala Charan Deb.—Aswini 
when he grew the paddy knew that 
he owas a trespasser. The case in 


Abdool Biswas v. Khater Mondal (1) con- 
sequently does not apply. Being a tres- 
passer he could not remove the paddy even 


(1) 3 0, W. N. 882. 


i # 


land was ` 
in January . 


™~ 


.Those grounds were as follows: 
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if it was grown by him. He would b? 
guilty of theft if he did so. i 
{Beacacrort, J.—Would it make any 


difference if he were a tenant? | 

It would. Refers to Thakoor Ohunder 
Paramanick, In the matter of the petition 
of (2), Ismat Kani Rowthan v. Nazar- 
ali Sahib (8), Mofiz Sheikh v. Rasik Lal 
Ghosh (4). 

[Sanperson, ©. J—Wonld the crop pass 
to the decree-holder when he took posses- 
sion of the land? |i 

Ordinarily it would, č. e., unless there was 
a reservation. Refers to Ramalinga v. 
Sami Appa (5). 

JUDGMENT.—This was a Rule directed to 
the District Magistrate to show cause why the 
sonviation of and the sentence passedon the 
petitioners should not be set aside on grounds 
Nos. 1 and 3 mentioned in the petition, 
“L. For 
that the convistion under section 379, Indian 
Penal Code, is bad in law ‘and not 
sustainable on the facts and sircum- 
stances proved in the case 3. Kor 
that the petitioners having acted bona fide 
in the exersise of their civil rights, the con. 
viotion is bad in law.” 

Both the petitioners were convicted 
under section 379, the allegation being 
that they cut and stole some ripe paddy 
whish had been grown’on 5 or 6 bighas 
of land which were in the possession of 
the complainant, one Atul Krishna Bose. 

The facts of the case may be shortly 
stated as follows :—One Aswini Kumar 
Palit went into possession of the land in 
questionin 1906: the complainant Atul Krishna 
Bose obtained a decree for possession against 
Aswini Kumar Palit: and, itis found by 
the learned Magistrate that he obtained 
actual possession of the land on the 20th of 
September 1917. 

Of thé two petitioners the first was 
the Naib of the Zemindar of Saidpur who 
was the Malik of Aswini. The second, 
Sham Sardar, was a cultivator, and it was 
alleged on behalf of the petitioners that 
he was cultivating the land in question 


DB L. R. Sup. Vol, 695 at p. 597; 6 W.R. 


E 27 M. 211; 14 M. L. J. 25. 

(4) 6 Ind. Cas. 796; 37 O. 815 at pp. 821, 822, 823; 
14 0. W. N. 952; 12 0. L. J. 246. 

(5) 13 M. 15 at p. 16; 4 Ind, Dec, (N. s.) 720, 
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upon the bhag system, that is, the system 
by which the tenant and the cultivator 
divide equally the produce of the land 
between them. It was alleged by the 
petitioners that before the execution of the 
decres and before the complainant had 
obtained possession of the Jand Sham Sardar, 
the cultivator, grew the paddy and that 
he was entitled to reap the crop inspite of the 
decree. 

There is no doubt that the two peti- 
tioners and some others did in fact 
reap the paddy on the 14th of December 
1917: and, I think, I am right in” saying 
that if was removed in a boat to the 
premises of Abinash. The learned Magis- 
trate said that the points which in 


"his opinion arose for determination were as. 


follows:-— 

` "(1) Whether the land and the paddy in 
question were in possession of the som- 
plainant at the time of the ossurrence; 
(2) whether ascused Abinash got the 
paddy cut and taken away by Sham and 
others, (3) whether the ingenious defence 
set up in writing by accused Sham was 
of any help to the accused in this oase, 
(4) whether in the circumstances the accused 
are guilty under section 379, Indian Penal 
Code.” 

The material findings at whieh the 
learned Magistrate arrived were as follows:-—— 
Be first of all found that it was clear 
that the accused Abinash got the paddy 
of the land ent by the asonsed Sham 
Sardar and others and taken to Abinash’s 


boat, which was waiting 10 or 12 onbits_ 


from the land in question at the time of 
the ocsurrence. He has also found that 
the complainant actually took possession 
of the land on the 20th of September 
1917, He then went on to find that the 
first petitioner, being only a Naib, dared 
to disregard and slight the authority of 
the Civil Court even when reminded that 
the complainant got the land, and neces. 
sarily the standing crop, under orders of 
the Civil Court. That was the contention 
put forward by the prosecution, which the 
learned Magistrate adopted. He said: “I 
accept the view advanced by the prosesu- 
tion and I hold that accused Sham and 
others cut and took away the paddy from 
the complainant’s possession in the im- 
mediate presence and under orders of agoused 


-~ 


Abinash.” Ten he dealt with the question. 
as to the growing of the paddy, and he 
held that the petitioner Sham Sardar did 
not grow the paddy bot that Aswini had 
grown it. He said: “I do not believe that 
accused Sham grew the paddy in question 
in bhag under Aswini and I reject the 
inconsistent defence evidense 
point as unreliable.’ And, finally he found 
that thers. was no bona fide dispute but 
that it was insolent zubberdustt and done 
in disregard of the Civil Court’s authority; 
then he found that the taking of the paddy 
was dishonest because it caused wrongful loss 
to the complainant and wrongful gain to the 
petitioner. 

Now, my learned brother and 1 having 
taken time to consider this case have come 
to the conslusion that upon those findings 
it must be taken that the paddy was 


< grown by Aswini and that at the time 


he grew it he must be taken to have 
been a trespasser on the land: he lost 
possession of the land in September 1917, 
and the complainant obtained actual posses- 
sion of the land and was in actual 
possession from that time. Aswini did not 
remove the erops before he was put out 
of possession. Whether he would have 
had a right so to do, it is not material 
for us to gonsider, but we are of fopinion 
that he having been a trespasser upon tho 
land at the time the paddy was grown, 
he had no right to go upon the land after 
the complainant had obtained possession 
and removed’ the paddy. Consequently in 
December 1917 when this paddy was 
removed, Abinash had no right to remove 
it and there was no bona fide dispute. 

It was found by the learned Magis- 
trate that the first petitioner espoused 
the cause of Aswini, disregarded the Civil 
Court’s decree and went upon the ‘land: 
and under his orders the second 
petitioner and other people removed this 
paddy. 

Under those circumstances we think 
that the conviction of both the petitioners 
must be upheld, and we see no reason for 
interfering with the sentence, so far as 
the first petitioner Abinash Ohandra Sarkar 
is conserned,. 

With regard to the second petitioner 
Sham Sardar, we think, having regard 
to the findings of facts :of,tthe learned 


on the — 
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Magistrate that this. man was acting: 
under the orders of Abinash, the Naib, 
and was not the only .one who was 
asting under the orders of the Naib, 


the sentence which was passed upon him 
of three months’ rigorous imprisonment 
may be reduced: and, inasmuch as Mr. 
Mukherjee informs us that Sham has 
already served three weeks of his sen- 
-tence we think that he may be im- 
mediately released. The other petitioner 
Abinash Chandra Sarkar must surrender 
to his bail, if he is on bail. 


Oonviciton upheld, 
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NAGPUR JUDICIAL COMMISSIONER'S 


COURT, 
dnn Revisions Nos. 258 anp 259 or 
1918 \ 


R November 29, 1916. 
Present:—Mr. Prideaux, A.J. O, 
AKBAR ALI—~Accusep—APPLICANT 
VETSUS 
EMPEROR—Comprainant— NON- 


APPLICANT. 

Criminal Procedure Code_(Act F of 1898), s. 350, 
scope of—Case transferred from one Magistrate to 
another— Witnesses, whether should be re-examined. 

Section 360 of the Criminal Procedure Code ia 
applicable to a case which has been transferred 
from the Court of one Magistrate to that of an. 
other. Ibis not restricted to cases in which Magis- 
trates succeed each other in their offices. [p. 681, 
col. 2; p. 682, col. 1.] 

Emperor v. Kasim, 15 0. P. L. R. 66; Emperor v. 
Gokul, 17 C. P. L. R. 159; 1 Or, L. J. 1058, Ladya v. 
Emperor, 1 N. L. R. 187; 2 Cr. L. J. 820, dissented 


` from. 


Mohesh Chandra Saha v. Fmperor, 35 O. 457; 12 0, 
W, N. 416; 7 0. L. J. 438; 7 Or. L, J. 220; Palaniandy 
Gounden v. Emperor, 1 Ind. Cas. 54; 32 M, 218; 5 M. 
L. T. 218; 9 Or. L. J. 146; Kudrutullah v. Emperor, 
14 Ind. Cas, 814; 39-0. 781; 13 Or, L., J. 218: Ram 


Dass v. Emperor, 44 Ind. Cas. 682; 40 A, 307; 16 A. L.. 


J. 217; 19 Or. L. J. 378, followed. 


Criminal revision of the decision (finding 
and sentence ) of the First Class Magis- 
trate, Wardha, in Criminal Case No. 39 of 
1918, dated the 29th June 1918. 

Mr, P. 9. Kotwal, for the Applicant. 

ORDER —Akbar Ali and Mohammad 
Ali, applicants, ia Criminal Rovisions Nos. 
258 and 259 of 1918, haye baen convicted 
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in the same trial by a Ist class Magis. 
trate of Wardha each for an offence undei 
section 323 of the Indian Penal Code 
and sentenced each to the payment of fine. 
The case commenced ona complaint on the 
22nd April 1918in the Court of the Teahasil- 
dar and 2nd Class Magistrate, Wardha. 
After the examination of three witnesses for 
the prosecution, the case was transferred 
by order of the District Magistrate to the 
Court of the Ist class Magistrate. -He pro- 
ceeded with the case on the 14th June 1918, 
withont re-examining the witnesses already 
examined by the 2nd class Magistrate, and on 
the 29th June 1918 convicted the accused, 
An application purporting to be under 
section 350 (b) of the Criminal Procedure 
Code was presented to the District Magis. 
trate and was rejected by him. The 
legality of the order of: transfer is mol 
questioned, but it-is contended that section 
350, Criminal Procedure Coda, does not 
apply to the case, as that section ig 
limited to cases in whieh Magistrates 
succeed each other in their offices, but does 
not apply to a gase like the present where 
the transfer is by the District Magistrate 
from one Magistrate to another. In 
support of this sontention, and it is the 
only one raised in argument, I am 
referred to Emperor yv. Kasim (1), Emperor 
v. Gohal (2) and Ladya v. Emperor (3), 
These cases unquestionably support the 
view relied on by the applicant’s learned 
Counsel. With all respect to the Judges 
who decided those cases, ‘I find myself 
unable fo accept their views. In recent 
years there are cases of other High Courts 
in which the opposite view has found 
acceptanse. I may mention Mohesh Ohandra 
Saha v. Emperor (4), Palaniandy Gounden 
v. Emperor (5), Kudrutullah vy. Emperor (6) 
and the recent case of Ram Dass v. Emperor 
(7). I hold that sestion 350 is applicable 
to a case like the present which has been 
transferred from the Court of one Magis- 


(1) 15 C. P, L, R. 66. : 

(2) 17 0. P. L. R. 159; 1 Cr. L. J. 1056. 

(3) 1 N. L. B. 187; 2 Or. L. J. 820. 

Sa 457; 12 C, W. N. 416; 7 O. L. J. 488; 7 Or, 
L. J. 220. 

(5) 1 Ind Cas, 54; 32 M, 218; 5 M. L. T. 218 9 Cr, 
L. J. 146. 

(6) 14 Ind, Cas. 314; 39 C. 781; 13 Or. L, J, 218. 

(7) 44 Ind. Oas. 682; 40 A. 307; 16 A. L. J. 217; 19 
Or, L. J. 378, 
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trate to the Oourt of another and it is 
not restricted to cases in which Magistrates 
succeed each other in their offices. It is 
not contended that applicants have in 
any way baen prejudiced by a portion 
of the evidence against them having been 
recorded by the Magistrate who did not 
finish the case. I dismiss both applications. 
Applications dismissed. 
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BOMBAY HIGH COURT. 
CarminaL ÅPPLICATION FOR Revision No, 22 oF 
l 1918. 

July 5, 1918. 

Present :—Mr. Justice Heaton sud Mr. 

Justice Hayward. 
Inve APARAO JHAVERILAL—Acouszp— 
. APPLIOANT. 

Criminal Procedure Code (Act V of 1898), ss. 200, 
537 (a)—Complaint by District Judge to District 
Magistrate — Failure to examine complainant—Irregu- 
larity. 4 

A District Judge, believing thata certain Will 
which had come before him in Probate proceedings 
was a forgery, wrote a letter to the District Magis- 
trate suggesting that in the interests of justice 
there should be a prompt investigation. On receipt 
of the letter the District Magistrate, without sending 
for the District Judge and eXamining him on oath, 
ordered a Police investigation and thereafter sent 
the case for inquiry and trial before a competent 
Magistrate: 

Heid, (1) that the letter amounted to a “complaint” 
within the meaning of the definition contained.in 
section 4 of the Criminal Procedure Code; [p. 682, 
col. 2; p. 683, col, 1.] 

(2) that the failure to examine the District 
Judge on oath was an irregularity of a kind which 
came within those enumerated in clause (a) of 
section 537 of the Criminal Procedure Code, and 
that there having been no failure of justice the 
trial was not vitiated by the irregularity. [p. 682, 
col, 2; p. £83, cols. 1 & 2.) 

Criminal application for revision from an 
order passed by the Resident First Class 
Magistrate at Nadiad. 

Mr, G. N, Thakor, for the Applicant. 

Mr. S. S. Patkar, Government Pleader, 
for the Crown. 

JUDGMENT. 

. HeaToN, J.—We have heard this matter 
argued at great length, but to put the case in 
its briefest form it is this. A complaint 


of forgery was inade by the District Judge 


k 
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of Ahmedabad to the District Magistrates, 
It was made because acertain Will which 
had come before the District Judge in 
Probate proceedings was believed by him 
to be a forgery. In his complaint which 
took the form of a letter to the District 
Magistrate, he, did not mention any offend- 
ers, bub he suggested that in the interests 
of justice there should be a prompt investi- 
Now this letter fulfils in every 
particular the requirements of the defini- 
tion of “somplaint” in the Criminal Pro- 
cedure Code. On receiving it the District 
Magistrate, who may possibly not have 
realizsd for the moment that he was 
dealing with a complaint, did not send 
for the complainant, the District: Judge, and 
examine him on oath, a thing that no 
doubt he ought to have done. But the 
omission to do this, as one can see, in a 
case of this kind, makes no substantial 
difference whatever. Thereafter there was 
a Police invest‘gation apparently ordered 
by the District Magistrate, an investigation 
which a Magistrate has power to order as 
provided by clause (3) of section 156 cf 
the Code. Thereafter again there were 
other proceedings which I need not enumer- 
ate, but they do show that a good deal of 
misapprehension existed as to the precise 
legal character of what I have called the 
complaing and the proseedings thereon. 
For in fact the complaint was at one 
stage supposed to be a sanction and another 
complaint was presented by a Police Officer. 
But eventually matters were brought on to 
the right track, the complaint was treated 
as a complaint and the District Magis- 
trate took such measures as he is em- 
powered by law to take to have the oase 
brought for inquiry and trial before a 
competent Magistrate. On an analysis of 
the entire proceedings we are reduced to 
this question: Are we to set aside these 
proceedings because the complainant was 
not examined on oath by the Magistrate 
who received the complaint P We must 
deal with the matter partly as a question 
of law pure and simple and partly as a 
question of sombined law and common 
sense. Dealing with it purely as a ques- 
tion of law, I think the failure to examine 
the District Judge on oath was an irregu- 
larity of a kind which comes,within those 
enumerated in clause (a) of ‘section 537, 
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We ‘are, therefore, thrown bask on the 
question as to whether there has been a 
failure of justice and that, I take it, brings 
into play our common sense. Very briefly 
stated, I understand the real purpose of 
section 195 and section 476 of the Criminal 
Procedure Code to be that it is essential 
to protect men who have been concerned 
in Court proceedings from teing the victims 
cf malicious complaints. If those sections 
or similar gections did not exist, the man 
who had produseda docament in a case or 
who had given evidence would, to a certain 
extent, be at the mercy of any malicious 
Bazar, whether connected 
with the caseor not, who chose to present 
before a competent Magistrate a com- 
plaint of forgery or giving false evidence 
or the like. That was a state of things 
which the Lezislature very properly recog- 
nized as one which must be prevented 
and so it is provided, to put it briefly, 
that no man concerned or’ supposed to be 
concerned in any of the- offences enumerated 
in section 195, when this supposed offense 
arises in counestion with a oase or with 
judicial proceedings and so forth shall be 
proceeded against unless the Court or officer 
concerned indicates that he thinks the case 
ought to be inquired into. That is the 
real purpose of the provisions of these 
sections, and here we have the _ clearest 
possible indication that the Court concerned 
thought it most necessary that this suspected 
casa of forgery should be inquired into, 
It cannot, therefore, “be said that there is 
any failure of justice, because this inquiry 
is ordered to be made; even though the 
technicality—and in this case it is a mere 
technisality—of examining the complainant 
was not carried out. 

I think,. therefore, that the Rule granted 
in this case should be discharged. 

HAYWARD, J.—lJ concur, I think there can 
be no reason for doubt that the letter of the 
12th of November 1914 sent by the District 
Judge of Ahmedabad, in which he stated 
that sthe forgery was patent and that a 
prompt investigation was necessary in order 
to detect the offenders, was & complaint to 
the District Magistrate of Kaira within the 
meaning of the definition in section 4, 
slause (h), of the COriminal Prosedure 
Code. It is true that thereafter an inquiry 
ensued and that the case was eventually 
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transferred for trial by the Distriot Magis- 
trate of Kaira under section 192 of the 
Criminal Procedure Code without formally 
having examined the District Judge of 
Ahmedabad upon oath, as strictly required 
Dy the provisions of section 202 of the 
Criminal Procedure Code. But it is quite 
clear to me that the omission formally to 
examine the District Judge upon oath was 
a mere irregularity which could have had 
no possible effect upon the subsequent 
proceedings, For it is quite clear that the 
District Judge had made up his mind that 
the patent forgery ought to be inquired 
into and the offenders brought to book. 
That is the substantial point required by 
the provisions of section 195 and section 
476 of the Criminal Procedure Code. The 
omission, therefore, of the oath was a 
mere irregularity in no way prejudising 
the subsequent proceedings or tending to 
the failure of justice, and is very similar 
to the omission tn the case of Queen- Em- 
press v. Monu (1), in which it was held 
that such irregularity was covered by the 
provisions of section 537, clause (a), 
of the Criminal Procedure Code,’ It is 
not, in my opinion, disobedience to an 
trial 
in the 
case of Subrahmania Ayyar vy. King-Em- 
peror (2). 

I concur for these reasons with the order 
that the application ought to be rejected and 
the Rule discharged. 

j Rule discharged, 

4143; 2 Weir 238; 4 Ind. Des. (n.s.) 309. 


61;11 M. L.J. 233; 3 Bom. L. R. 540; 
5C, W. N. 856; 2 Weir 271; 8 Sar. P. O. 
.0.). 
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CALCUTTA HIGH COURT. 
CRIMINAL Revision No. 728 or 1918, 
August 23, 1918. 

Present: —Mr. Justice Teunon and 
Mr. Justice Cuming. 

BHJOY KRISHNA PAL—Accusep—- 
PETITIONER 
versus 
BALAI CHAND BHANDARI— 


ComPLainant—OppositE Parry, 
« Criminal Procedure Code (Act V of 1898), s, 408 (2) 
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ordered process to issue directing the accused to 
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offences under ss, 362, 504, 
under s. 352—Trial and 
352—Fresh trial for 


—Complaint - of 
Penal Code—Process 
acquittal of offence under s, 
offence under s. 504, legality of. 

A petition of complaint alleged that the accused 
had committed offences punishable under sections 
352 and 504, Indian Penal Code. Process was issued 
upon the accused directing him to appear and 
take his trial under section 352 only. Having 
heard the complainant and his witnesses, the 
Magistrate acquitted the petitioner of the offence 
under section 352, but being of opinion that on the 
evidence adduced a prima facie case of an offence 
punishable under section 594 had been made out, 

i 
appear and stand his trial under section 504: 

Held, that section 408 (2), Criminal Procedure 
Code, was applicable to tho case, so that the accused 
could be legally tried again for the offonce punishable 
under section 504, Penal Code. [p. 684, col. 2.] 


FACTS appear from the judgment. 
Babu Manmatha Nath iukherjee, for the 
Petitioner.—Complaint “was under section 


` 504 and section 352 of the Indian Penal 


Code. Proseas was issued only under seo- 
tion 352 aud I was acquitted. Then the 
Magistrate again issued summons under 
section 504, Indian Penal Code, for my 
retrial under that ssction. My submission 
is that abuse and assault are practically one 
act and hence the offence is one and as 
there was one act only, I could be son- 
victed under one and one section only. Henss 
the Magistrate after aéquitting me under 
one section, viz., section 352, Indian Penal 
Code, cannot again convict me under another 
section for one and the same offense.- The 
charge against me as given in the charge 
sheet clearly constitutes one act or offence 
and under saction 403, clause (1), Criminal 
Procedure Code, I sannot be tried again for 
an offence under section 504, Indian Penal 
Code. - 
[Tsonoy, J., refers to clause (2) of ses- 
tion 403, Criminal Prosedure Code. There 


was not one act, for slapping is one and ' 


use of tongos is another offence, You 
having been acquitted once under section 
352, you cannot be tried again under seg- 
tion 504 without the issue of due notice to 
you, and that has been dons by the Magis- 
trate in this case. | 

The Magistrate could have convicted me 
again under sestion.352, but instead of 
doing that Ido not know why the Magis- 
trate has convicted me under sestion 504, 
Indian Pena).Code. 

JUDGMENT.—In this case if appears 
that one Balai Chand Bhandari brought a 
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offenses punishable under sections 352- and 
504, Indian Penal Code. Process was issued 


upon the petitioner directing him to appear | 
and take his trial only under section 352,°. 


The case was tried summarily, and the 
petitioner was given to understand, and the 
Magistrate himself believed, that he was 
trying a charge merely of assault. Having 
heard tha complainant and his witnesses 
he came to the conslusion that the charge 
of assault had not been made out. He 
therefore, acquitted the petitioner of the 
offence punishable under that section. At 


the same time being of opinion that on tho” 


evidence adduced a prima facie case of ‘an 


offence punishable under sestion 504, Indian - 


Penal Code, had been made ont and bø- 
lisying also that process under that sestion 
not having been issued against the acoused 
he could not then proceed to try him under 
that section, he directed that process should 
then issus directing the aocased to appear 
and stand his trial under sastion 504, 

In thos present Rule it is contended that 
under the provisions of sastion 403 (1) he 
cannot now be tried for that offence. We 
ara unable to accede to that contention. 
No doubt the Magistrate would have bsen 
better advised if, after framing a charge 
under section 504 and giving-the acoused 
a further opportunity of oross-examining the 
witnesses already examined, he had pro- 
ceaded there and then to try this second 
charge. But the fact that he did not do 
this in no way alters’ the 
afiairs. To a matter such as this saetion 
403 (2) is applicable, and having regard 
to the terms of the Magistrate’s judgment 
ib cannot ba said that the petitioner has 
basen tried and acquitted of the offence 
punishable under thas sestion. 

It is next sontended that in view of. 
what is said to bə the great infinanse 
possessed by the Chairman of this Muni- 
cipality whose subordinate the complainant 
is, the proceedings against the ‘petitioner 
should be transferred from the station of 
Hooghly to the Court of some compatent 
Magistrate either at Howrah or Serampora 
We Gan see no reason to think that the 
inflaense possessed by the Chairman in 
question, if he dogs possess sush infliense 
will be in any way exeroised to the bea: 
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position of - 
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petition of complaint against the: present ~ 
petitioner, alleging that he had nommitted =. ~~ 
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` ndice of the petitioner, or that the Magis- 
rates at Hooghly or anyone of them are in 
any degree subservient to kim, 
we therefore, discharge this Rule. 
F Rule discharged. 


f 





PATNA HIGH COURT. 
OURIMINAL Revision No, 473 or 1917. 
Jannary 9, 1918, 

Present: — Mr. Justiso Roe and Mr. Justice 

Jwala Prasad. ~ 
MANGNI LAL MARWARI— 
PETITIONER - 

7 : versus i 

| EMPE ROR -- Opposite Party. 

Criminal Procedure Code (Act F of 1898), s. 656— 
Criminal trial—Judge importing his own knowledge 
into case, effect of —Irregularity. 

Where a Judge is the sole judge of law and fact 
ina case tried before himself, the cannot give 
evidence before himself or import matters in his 
judgment not stated on oath before the Court in 


» 


- _ the presence of the accused. If he does ro, he makes 


himself a witness in the case and renders himself 
incompetent to try it. [p. 685, col. 2.] 


Criminal revision from an order of the 
Magistrate, lst class, Hazaribagh. 
Messrs P. it. Das and S. N. Bose, for the 
Petitioner. 
The Assistant Government Advocate, for 
the Crown. 
l JUDGMENT, 


JWALA Pasan, J.— The petitioner in. this 
oase has been convicted by the Sub. Deputy 
Magistrate of Chattra exercising 2nd Class 
powers under sestion 352 of the Indian 
Penal Code and sentenced to pay a fine 
of Rs. 50. The conviction and-sentence have 
been upheld in appeal by the lst Class Magis- 
trate of Hazaribagh. 

The trying Magistrate imported into the 
judgment his knowledge gained by making. 
enquiries out of Court without .giving no- 
tice to the parties, as a result of which 
he says that he was perfectly “satisfied 
with the truth of the complainant’s story 
in the main”, He also disbelieved the 
defence witness, Mahangu Mian, who swore 
in Court that “he did „pot ses any assault”, 
The; Magistrate says: “I shanosd to meet 
this witness outside the Court before his 
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gone into and on making 
enquiries relating to the osceurrence he 
told me that owing to market day there 
wers too many customers at his shop and 
he did not care to see what was going on’ at 
the complainant’s shop, ete.” 

‘The Appellate Court has condemned this 
procedure adopted by the Magistrate, but 
has upheld the conviction because it con- 
sidered that the evidence of the defense 
witness, Mahangu Mian, was not worthy 
of credence irrespective of the irrelevant 
enquiry from the witness made by the 
Sub-Deputy Magistrate. The Appellate 
Court, however, does not refer to the 
general enquiry made by the Magistrate as 
to the truth of the complainant’s story 
outside the’ Court and without notice to 
the ‘parties. There is no record of this 
general enquiry. He was also not competent 
to hold any enquiry into the oase out of 
Court and to judge of the value of the 
evidence given in Court, except what was 
placed as legal évidence on the record 
He became a witness out of Court and 
also to the facts that came to his 
Knowledge at the extra-judicial enquiry. 
Under section 556 of the Code of Criminal 
Procedure he besame personally interested 
in the result of the sase however small that 
interest may be. 

In the case of Queen- Empress v, Manikam 
(1) on a review of all the authorities on 
the point, it was held that where a Judge 
is the sole judge of law and fact in a 
case tried before himself, he cannot give 
evidence before himself or import matters 
in his judgment not stated on oath before 
the Court in the presence of the acoused 
and that by so doing he made himself a | 
witness in the case and had, therefore, ren- 
dered himself incompetent to try it. In 
that case, as in this, the Appellate Court 
upheld the conviction on the ground that 
there was sufficient evidence on the record 
irrespective of the irrelevant matter in- 
troduced by the Magistrate. The son- 
viction was set aside by the High Court 
in revision. 

The procedure of importing into a case 
his own knowledge of particular facts by 
a Judge was condemned in Hurnershad 


(1) 19 M. 263;6M. L. J, 143; 2 Weir 72576 Ind, 
Dee, (N. 5) 888. 


Nas 
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v. Sheo Dyal (2). This was a civil oase, 
but the principle applies with greater 
force to a criminal trial. The same view 
has since then been taken. in Girish Ohunder 
GRose v. Queen-Empress (3) and in Hari 
Kishore Mitra v. Abdul Baki Miah (4). In 
the notable oase of Serjeant v, Dale (5) 
it was observed that “a Magistrate by 
making himself a witness has a legal 


interest in the decision of the ĉase which 


disqualifies him from trying it; no matter 
how small that interest may be”. 

The Magistrate could not give an impar- 
tial consideration to the evidence on the 
‘record on account of the prejudice that 
may have existed in his mind after having 
held an enquiry out of Court. He had 
seen the witnesses, and the petitioner is 
entitled to have an impartial opinion of 
the evidence given by the witnesses, by 
the trying Court. The trial is vitiated 
by the enquiry held by the Magistrate. The 
Appellate Court kad not the advantage of 
sesing the witnesses and was in no better 
position than, what we are in when hear- 
ing the casé in revision, The petitiorer 
is, therefore, prejudiced by the material irre- 
gularity-in the trial of the case committed by 
the Magistrate. 

I would, therefore, set aside the conyiction 
and direct that the petitioner be re-tried by 
another Magistrate. 

Roz, J.—I am not prepared to say that 
‘the Appellate Court in this case-was bound 
to refer the matter for re-trial but there 
is much to be said-for the view that it 
would have been wiser to have done so. 
It is to be noted that in the sase of Hur- 
pershad v. Sheo Dayal (2), in which at page 70 
were contained the observations of their 
Lordships of the Judicial Committee on 
whioh most of the judgments in regard 
to Magistrates having knowledge of matters 
sonnected with the occurrence are based, 
their Lordships did not refer the matter 
for retrial by another Court but decided 
the case upon its merits on that part of 
the record actually admissible in evidence. 


(2) 3 I. A. 259; 26 W. BR. 55;8 Sar. P.O. J. 611; 
Bald. 25; 3 Suth P, O. J. 304; Rafique & Jackson’s P, 
O. No. 41 (P, 0.). 

(8) 20 O. 857; 10 Ind. Dee. (x. 3) E77, 

(4) 21 O, 920; 10 Ind, Deo. (N. s.) 1245, 

(&) (1877) 2 Q. B. D. 658; 46 L. ‘J. Q. B. 781; 87 L, 
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In my view the matter falls rather within 
section 167 of the Evidence Act than sec- 
“tion 556 of the Criminal Procedure Code 
as now amended. However, as my learned 
brother is of opinion that the justice of the 
case requires a new trial, [ concur in the order 
proposed, 3 

Retrial ordered, 


Coad 


| 
ALLAHABAD HIGH COURT. 
Criminar Reviston No. 710 or 1918.. 
November 1, 1918. 
Present: —Mr. Justice Tudball., 
THAKUR DAS — APPLICANT 
VEYSUS / 


ABDULLA—OppPOsitu Paary, l 

Criminal Procedure Code (Act V of 1898), ss. 195, 

476—Perjury committed in summary trial ~Sanction, 
whether ought to be granted. 

Where during the course of a summary trial the 
Court is of opinion that perjury has been committed, 
it should take action itself instead of placing in the 
hands ofa private person the right of vindicating 
the law. l 


Criminal revision from an order of the 
Officiating Sessions Judge, Benares, 

Mr. G. Banerji, for the Applicant. 

Mr. Muhammad Yusuf, for the Opposite 
Party. j 

JUDGMENT.—The ciroumstanoes of thig 
case are such that no private sanction, in 
my opinion, ought to have been granted. 
The trial of the original case was a 
summary trial, Thera is no record of 
the evidence. The matter is one involving 
the eternal Hiadu and Musalman question, 
In the absence of any record of the evi- 
dence, it would be difficult indeed to secure 
a conviction.. There are many ways of 
explaining the fact that the applicant 
made a statement which was iusorrest, 
In such a matter as this if the Court 
thought that perjury had been committed, 
if would have been better advised -if it 
had taken action itself instead. of placing 
in the hands of a private person the right 
of vindicating the law. I allow the ap- 
plication and I set aside the order of the 
Oourt below. The application for sanction 
is refused. ? 

. Application allowed, 


ban ” 


x 
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 SYPDT AND REMEMBRANOER OF LEGAL AFVAIRS, BENGAL V. MOZAM MOLLA, AZEM ALI Y, EMPEROR, 

case there being no prescribed form of 

CALCUTTA HIGH COURT. ' warrant under section 100, the Magistrate 

i, Government AppeaL No. 2 or 1918. who issued it adapted a form under section 

February 20, 1918.. 96 to‘the provisions of section 100 by 
Present:—~Justice Sir Charles Chitty, KT., altering the figures and also by drawing - 

- and Mr. Justice Smither. “up the warrant in terms required by 

SUPERINTENDENT ann REMEM- section 100. This being so, the warrant 

BRANCERor LEGAL AFFAIRS, BENGAL would be perfectly legal. For this we find 

-— APPELLANT an authority in the case of Gurameah 

versus vy. Hmperor (2), where the form of 

MOZAM MOLLA AND orHers—AccusgD— a warrant nnder section 98 was used 

RESPONDENTS. with tbe necessary alterations for a 


Criminal Procedure Code (Act V of 1898), 58.96, warrant ucder section 100. It is immaterial 
: 100— Warrant under s. 100—Using form of warrant 


under s. 96, legality of. what form is used, provided that the sub- 
If the substance of a warrant issned under section stance of the warrant complies with the 
100, Criminal Procedure ‘Code, complies with the requirements of section 100, That it 


requirements of that section, the warrant is per- gertainly did in the case before us. It has 
fectly legal, no matter what prescribed form is 


usad for tho warrant. been suggested. that the warrant. was 

There being no prescribed form of warrant under altered “after issue to meet the objections 
section 100, Criminal Procedure-Code, a Magistrate raised in this case. As to that there is no 
issuing such z o ea Ta under hatch evidence whatever on the record; on the 
56, Criminal Procedure Code, to the provisions o 
section 100. by altering the Apuros and. also bY contrary, there is the evidence ‘of P, W. 
drawing up the warrant in terms required by section No. 12, who states that he altered it with 
1C0:- his own hand before the issue. We 

Held, that the warrant was ‘perfectly legal. accordingly set aside the order of acquittal 


Appeal against the order passed by the passed by the learried Sessions Judge and 
Sessions Judge, Jessore, dated the 3rd remand the case to the Sessions Court for / 


+ 


September 1917. | a hearing of the appeal on the merits. The. 
Mr. Orr (Deputy Legdl Remembrancer), accused may remain on bail pending the ~ 
for the Appellant. hearing of the appeal. 


Mr, Khoda Buz and Babu Satindra Nath ' 
Mukherjee, for the Accused. 

JUDGMENT,—In this oase the accused - 
persons were convicted by a, Deputy 
Magistrate of offences under sections 353 ar reyi 100%; 16 0. W.N. 336; 890. 403; 
and 147, Indian Penal Code, and sentenced Ra Pai 
Israil to eight months’ and the rest to 
six months’ rigorous- imprisonment each. 
The accused appealed to the Sessions Judge 
who acquitted them on a question of law. 
He held that the ruling in the case of 


Acquttial order set aside, 


Bisu Haldar vy. Emperor (i) was ; | 
conclusive in this case. The facts, he said, 
were identical, Against that acquittal the CALCUTTA HIGH COURT. 
Government have appealed. It appears MisceLuansous ORIMINAL Reviston No. 77] 
clear that the facts of the two cases are or 1918, 
not identical. A perusal of the judgment August 23, 1918. 

: in the case of Bisu Haldar Ve _Himperor Present: —Mr, Jastias Teunon and 
(1) shows “that not only was the warrant Mr. Justice Cuming, 
in that case issued under section 96, ` AZEM ALI——PETITIONER 
Criminal Procedure Code, but that the versus 
terms of the warrant -indicated that it EMPEROR—Opposrte Party, 


~ was issued under that section. In [this Criminal Procedure Code (Act V of 1898)? s, 196 » 
(0) (o)— Magistrate taking cognizance of offence, 
(1) 11 0. W. N. 836; 6 0, L, J. 127; 6 Cr, L. J, 38, whether can kold inquiry Dagan anan to commitment, 


6&8 ` a 
-+ \PCKARAM V. EMPEROR: , 
- The fact that a Magistrate took cognizance of 
“ an offence under section 190 (1) (c), Criminal Pro- 


cedure Code, is nobar to his holding an inquiry 
preliminary to commitment. 


FACTS appear from the judgment. 

Moulvi A. K. Fazlul Hug (with him Mr. 
Muhammad Abdul Hat), for the Petitioner, — 
The Magistrate did not comply with the 
provisions of section 191, Criminal Pro- 
cedure Code. The case comes under sestion 
190 (c) and hence should be tried by another 
Magistrate. For this reason transfer may be 
granted by your Lordships. 

[Tronon, J.—But the Magistrate may have 
acted -under section 190 (c), Criminal Pro- 
cedure Code. | 

That is on Police report. But here there 
was no Polise report. The Magistrate 
ordered an enquiry but before the report 
was submitted, he proceeded to the spot and 
-there issued summons. So he acted either 


under section 190 (a) or ‘c), Criminal Pro- 


cedure Code. 

[Teunox, J.—Suppose-he proceeded under 
section 190 (c) |. 

Then 1 am entitled to a transfer. 

[(Txunon, J.— But the Magistrate can hold 
‘an enquiry preliminary to commitment, 
when he took cognizance under section 190 


c) J. 

at doubt he can hold such an enquiry but 
that is not trial, Unless he takes evidence 
and tries the case, there is a chance of his 
being biased. Of course by local enquiry 
he may know certain extraneous matters but- 
it is impossible for him to keep -himself 
aloof from local influence. If you think it 
to bea case under section 190 (c), then it 
ought rob to be tried by the Magistrate 
. making the local enquiry but by another 
Magistrate. 

JUDGMENT.—This Rule is based upon 
an application for transfer. Even if it had 
to be held that the Magistrate took sog- 
nizance under the provisions of sesticn 190 
(1) (c), Criminal Procedure Code, still that 
is no bar to the Magistrate holding an 
enquiry preliminary to commitment. We 
have read the Magistrate’s explanation and 
we oan find no reason to think that the 
petitioner will not be accorded a full and 
fair hearing before that officer. This Rule 


is discharged. . 
Rule discharged, 


4 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Criminan Revision No. 102 or 1918, 
May 14, 1918. 
Present :—Mr. Kotwal, A. J. O. 
TUKARAM—Convicr—APppLicant 
VETSUS ž 


~ EMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1860), s. 358-—Criminal 
Procedure Code (Act V of 1898), s. 160— Police 
constable acting without written order, whether acting 
in discharge of duty—Assault— Offence. 

The accused, on being asked by a Police constable 
to accompany him to the Sub-Inspector without a 
written order from the latter under section 160 of 
the Criminal Procedure Code, assaulted the constable: 

Held, that the constable was not acting as a 
public servant engaged in the discharge of his duty, 
and that, therefore, the accused was not guilty of an 
offence under section 353 of the Penal Code. 

t 


Mr. N. K. Vaidya, for the Applivant, 


ORDER.—Two grounds are urged in the 
revision: first, that,on the evidence it should 
have been held that the accused did not 
assault the constable. The learned Magis- 
trate has considered the evidense with some 
care and I see no reason for departing 
from the practise .of this Court of not 
interfering in revision on questions of fact. 
The evidence, if believed, is sufficient for a 
finding that the accused assaulted the son. 
stable. The 
the constable was asking the accused 
Tukaram to: go with him to the Sub- 
Inspector without a written orderfrom the 
latter under section 160, Criminal Procedure 
Code, he was not, when assaulted, acting as 
a public servant engaged in the discharge 
of his duty as a public servant and the 
conviction under. section 353, Indian Penal 
Code, is wrong. Jagree with this conten- 
tion and alter the conviction to one under 
section 352 but maintain the sentence 
which under the circumstances is not ex- 
cessive. 

Criminal Revisions Nos. 103 and 104 of 
1918 are argued with this application and 
will be governed by this order. 
os Conviction altered, 


. fists © 
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2nd point urged is that aa ` 
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; PRIVY COUNCIL, 
APPEAL FROM TAR Mangas Hras Cogrty 
July 1, 1918. 2 
Present: —Lord Atkinson, Sir John Edge 
and Sir Walter Rhillimore, Bart. 
SURYANARAYANA AND OTHERS— 
PLAINTIFFS -— APPELLANTS 


; COTEUS 
PATANNA AND OTHERS — DEFENDANTS — 
RESPONDENTS. 


Madras Estates Land Act (I of 1908), s. 3 (2) (å) 
—~CGrant of agraharam village by Native Ruler before 
British rule—Presumption—Village, whether estate— 
Ejectment, sutt for—Jurisdiction of Civil and Revenue 
Courts. = 

THere is no presumption that an inam grant made 
by a Native Ruler more than 400 years prior to 
British rule was a grant of land revenue alone and 
did not include the kudivaram. [p. 690, col. 2.] 

Where it was found that an agraharam village 
. Was granted to an inamdar by arulerin 1373 and 
had ever since been enjoyed by his successors-in- 
title, and it was not proved that at the date of the 
grant there were any tenants in the village holding 
lands with any rights of occupancy by custom ‘or 
otherwise: ; 

Held, (1) that the grant must be presumed to have 
been of the kudivaram as well as of the melvaram 
right; [p. 691, col, 2.] 

(2) that the village was not an “estate” within 
the meaning of section 3 (2) (d) of the Madras 
Estates Land Act, and that, therefore, the inamdar 
was entitled to eject the tenants through the Civil 
Court. [p. 692, col. 1.] 


Consolidated appeal from a jadgment and 
three decrees, dated the 9th Ostober 1913, of 
the High Court at Madras, affirming 
the judgment and decrees, dated the 4th 
March 1912, of the District Judge, Kistna, 
which reversed the judgment and decreas, 
dated the 18th April 1911, of the Additional 
District Munsif, Masulipatam. 

Messrs. DeGuryther, K. 0., and Kenworthy 
Brown, for the Appellants. z 

Mr, B, Dube, for the Respondents. 


l JUDGMENT. 

Sır Joan Epee.—This is a consolidated 
appeal from three decrees, dated the 9th 
October 1918, of the High Court at Madras, 
which affirmed decrees, dated the . 4th 
March 1912, of the- District Judge of 
Kistna, by which decrees, dated the 18th 
April 1911, of the Additional District 
Munsif of Masulipatam were set aside and 
the plaintiffs’ suits were dismissed. 

“The suits in which these appeals have 
arisen were broaght on the 10th’ July 1909 
in the Court of the District Mansit of 


, Gudivada, and were suits of ejestment from > 


44 
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agricultural lands situate within the Agra- 
in the 
Northern Cirears of the Presidency of 
Madras. The plaintiffs are Inamdars of the 
village, holding under an Inam grant of 
1373 from a Reddi King of the district. 
The defendants are agricultural tenants 
who, or whose predecessors in-title, at 
various times within very recent years and 
before July 1908, were respectively let into 
possession by the Inamdars under agreement 
for terms, which expired in each case before 
the suits of ejestment were brought. By 
these documents of tenancy the defendants 
or their predesessors-in-title agreed with 
the Inamdars to quit possession of their 
holdings. on the determination of the term 
for which the lands were let to them, and 
without claiming any jtrayat: right in the 
lands. 
In their written statements the defendants 
alleged that the Agraharam village is an 
estate within the meaning of sestion 3 of 
Act I of 1908 (the Madras Estates Land 
Act, 1948), and in the alternative, and if 


the Agraharam is not an estate within the 


meaning of the Aot, then the defendants 
alleged in their written statements that they 
or their Bie ieee in the holdings had 
been cultivating the lands long before 
the formation of the Agraharam, had 
acquired permanent rights of ocaupansy in 
the lands, and had enjoyed the lands with 
such rights to the present time, 

In the written statements it “was denied 
that the defendants held the lands for 
temporary terms as alleged in the plaints, 
and it was stated that if it were proved 
that agreements of tenancy had been exe- 
cuted by which the lands were to be held 
for terms and were to be qnitted onthe 
expiration of the-terms, it was not admitted 
that such documents were executed willingly 
by the defendants or their predecessors or 
with any knowledge of their provisions. 
If that statement meant anything, it must 
have meant that the Inamdars had by 
fraud and the exercise of undue influence 
procured the execution by the defendants 
or their predecessors of the agreements of 
tenancy under which the defendants held 
the lands occupied by them. It may be 
montioned at ones that no evidence to 
suggest that there was any foundation of 
truth for that statement has been brought 


ry 
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to the attention of their Lordships, and 
ib may be dismissed from consideration as 
unfounded. 

If the lands from which the Inamdars 
are seeking to eject the defendants are 
part of an estate within the meaning of 
section 3, . sub-section (2) (d) of- “the 
Madras Estates Land Act, 1908” (Act I 
of 1908), as the defendants allege they 
are, the Civil Court had no jurisdiction to 
entertain the suits. The Munsif, who tried 
the suits, found on the evidence that the 
Agraharam village in question was not an 
estate within the meaning of the Act, and 
finding the other issues in favour of the 
plaintiffs, made a decree of ejectment and 
for mesne profits in each suit, The District 
Judge cn appeal desided that the Agraha- 
ram village was anestate within the meaning 
of section 3, sub-section (2) (d) of the Act, 
and dismissed the suits. The High Court 
on appeal directed that the plaint in each 
oase should be returned to the plaintiff in 
order that it might be presented to the 
Court of Revenue. It is from these decrees 
of tha High Oourt that this consolidated 
ee ee been brought. 

As the decision -of this appeal mainly 
depends on the question as to whether the 
Agraharam villagé is or is not .an estate 
within the meaning of section 3, sub-section 
(2) (d) of the Act, it-is necessary to see 
how an estate for the purpose of the Act 
is thereby defined. Clauses (a), (b), (ce), 
and (e) of section 3, sub-section (2), do 
not apply in this sase, and need not be 
referred to. Section ¥, so far as if is applicable 
here, 18 as follows:— 

“3. In this Act, unless there is something 
repugnant in the subject or context:— 

* * * * % 
(2) ‘Estate’ means— 

* * * * * 

(d) Any village of which the land revenue 
alone has been granted in Inam to a person 
not owning the kudzvaram thereof, proyid- 
_ed that the grant has been confirmed or 
recognized by the British Government, or any 


separated part of such village; 
% ¥ x ¥ 3593 


The term ‘kudivaram’.is not defined in. 


the Act. It isa Tamil word and literally 
signifies a sultivator’s share in the produse 
of land held by him as distinguished from 
“the landlard’s share in the produce of the 
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land. received by him as rent. The land. 
lord’s share is sometimes designated “mel; 
varam.” The “kudivaram interest,’ an 
expression occurring in sesation 8 of the 
Act, is apparently ‘understood by the High 
Court at.Madras as meaning a right to 
occupy land permanently. 


The grant of the village by the Reddi 
King to the predecessor-in-title of the. 
plaintiffs has not been produced.” It would 
be unreasonable to expect that at this long 
distance of time it is still in existence, 
Bot that grant has been recognized and 
confirmed by the British Government, and 
the question is, was it a grant of the 
revenue only of the village, or was it a 
grant of`the proprietary right in the village, 
that is, of the soil of the village? Ifit was 
a grant merely of the revenue obtainable 
from the village, the village is an estate 


within the meaning of the Aot. On 
the other hand, if the grant included 
the soil of the village, the village is 


not an estate within the meaning of the 
Ast, and the decree of the Munsif was right 
and should not have been set aside. 


It has been contended on behalf of the 
respondents that in the times when the 
Reddi Kings ruled in this district, the 
ownership of the soil of land in India 
was not in the sovereign or ruler, and 
that the right of the ruler was confined 
to a right to receive as revenuea share 
in the produce of the soil from thé oulti- 
vator. Upon that assumption it was con) 
tended that the Inam grant of 1373 sould 
have been only a grant of the King’s share 
in the produce of the soil, that is, that 
the grant was a grant of land revenue 
alone and did not include the kudivaram, 
That is an assumption which no Court is 
entitled ‘to make, and in support of which 
there is, so far as their Lordships ara 
aware, no reliable evidence.. The fact that 
rulers in India generally collected their 
land revenues by taking a share of the 
produce of the land is not by itself evi- 
dence that the soil of landsin India was 
not owned by them and could not be grant- 
ed by them; indeed, that fact would sup- 
port the contrary assumption, that the soil 
was vested in the rulers who drew their land 
revenue from the soil, generally in the shapa 
efa share in the produce’ of the soil, whisk 
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was nob a fixed and invariable share but 
depended on the will of the rulers. The 
assumption contended for on behalf of the 
respondents was not recognized in Regulation 
XXXI of 1802. The opening words of that Re- 
gulation are instructive; it is there resited: — 

“Whereas the ruling power ofthe pro 
vinces now subject to thes Government of 
Fort St. George has, in conformity to the 
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ancient: usages of the country, reserved to ~ 


itself and has exersised the actual proprietary 
right of lands of every description; and where- 
as, consistently with that 
alienations~of lands, except by the consent 
and authority cf the ruling power, are 
violations of that right; but whereas con- 
siderable portions of land have been alien- 
ated by the unauthoriz2d- encroachments of 
the present possessors, by the clandestine 
collusion of the local officers, or by other 
fraudulent means; and whereas the perma- 
nent settlement of the land tax has been 
exclusive of alienated lands of every 
description; it ‘is expedient that rules 
should be enacted for the better ascertain- 
ment of the titles of persons holding, or 
claiming to hold, lands exempted from the 
payment of revenue fo Government under 
grants not being badshahie or royal, and 
for -fixing an assessment on such lands of 


‘ that description as.may become liable to” 


pay revenue to Government; wherefore the 
following rules are enacted for that purpose:” 

By that Regulation all grants for holding 
lands exempt from the payment of revenue 
made previously to the 26th February 1768 
in the Northern Circars shall be deemed to be 
valid, 

a rovided that such lands may not have 
escheated to the State, or may not have 
been resumed , and assessed for the public 
revenue since the period of those dates 
respectively; : and" provided also that the 
present incumbents or their ancestors did 
cbtain and hold actual possession of the 
said lands previously to the dates hereinbefore 
specified.” - 

The date thereinbefore specified, so 
far as the Northern Cirsars were concerned, 
was the 26th February 1768, 

By section 15 of Regulation XXXI of 
1802 it was enacted that a register should 
be kept in each Zilla of the lands held 
exempt from the payment of revenue pre- 
yiously, in the oase of the Northern Cirsars, 


principle, all 


= 
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to the 26th February 1768 and that the 
registers should specify the denomination 
of each grant or Sanad, the names of the 
original grantors or grantees, and the 
names of the present possessors, with other 
particulars. The earliest of such registers 
from which an extract was put in evidence 
in these suits was Mr. Oakes’ Inam Regis- 
ter. It appears from Mr. Oakes’ Inam 
Register that the whole of the Agraharam 
village of Korraguutapalem was granted by 
Sri Madana Vema Reddi to Ivaturi Naga- 
naradhyulu, and had been enjoyed by his 
successorsein-title for 429 years. That 
entry in Mr. Oakes’ Inam Ragister affords, 
in their Lordships’ opinion, sonclusive eyi- 
dence that the grant of the Agraharam 
village by the Reddi King was a grant 
net only of the revenue but of the soil 
of the village, and that conslusion is sup- 
ported by the dumbalas which have been 
put in-evidence in these’ suits, and it is 
also supported by the reliable evidence 
in these suits showing how the Inamdars _ 
dealt with the lands of the village. Itis 
not proved, nor is there any evidence to 
suggest, that at the date of the grant 
there were any tenants in the village hold- 
ing lands with any rights of oscupansy by 
custom or otherwise. 

By Act VIII of 1865 (Madras) it was 
enasted that Inamdars and other land-holdersa 
should enter into written agreements with 
their tenants, the engagements of the land- 
owners being termed Patta and those of the 
tenants being termed Mauchilika, The 
Patta should contain, amongst other things, 

“all other special terms by which it is in- 
tended the parties shall be bound.” The 
Mushilika should, at the option of the land- 
holders, be a counterpart of the Patta, or a 
simple engagement to hold according to 
the terms of the Patta, By the Muahilikas 
which were executed by the defendants 
respectively or their predecessors-inetitle 
the term for which the lands were let to 
them’ was specified; it was admitted that 
they held no jirayate rights, and they 
agreed to quit the lands at the end of their 
term. All these Muchilikags were made bes 
fore the coming into force of Act I of 1908, 
and it has not been proved that, when these 
tenancy agreements were entered into and 
the defendants or their predesessors-ins 
title were let into possession under them, 
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° any of the lands were, or had been, held by 
a ryot with a permanent right of osaupancy. 

The District Judge, in setting aside the 
decrees of the Munsif and dismissing the 
suits, and. the learned Judges of the High 
Court in the decrees which they made, acted 
upon what they conseived to be a pre 


sumption of law, deduced by them from. 


some decisions of the High Court at Madras 
and of. the High Court at Bombay, ‘to the 
effect that in the case of an- Inamdar it 
should be presumed, in the absence of the 
Inam grant under which he held, that the 
grant wasof the royal share of the reve- 
nue only, and they sited the desisions upon 
which they relied as authorities. Some of 
“those decisions to which they referred do 
not, upon. an examination of them, support 
the opinions of those Judges as to the pre- 
sumption which they applied i in these suits, 
In their Lordships’ opinion there is no 
such presumption of law. But a grant of 
a village by or on behalf of the Crown 
. under the British rule isin law to be pre- 
sumed to be subject to such rights of 
occupancy, if any, as the cultivators at the 
time of the grant may have had. 

. Their Lordships will humbly advise His 
Majesty that this consolidated appeal should 
be allowed with costs; that the decrees of 
the District Judge and of the High Court 
‘should be set aside with costs; and that 
the decrees of the Munsif should be restored 
and affirmed. 

Appeal allowed, 


Solicitor for the Appellants: Mr. Douglas 
Grant. 

Solicitors for the Respondents: Messre, 
Barrow, Rogers and Nevill. 
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CALCUTTA HIGH -COURT, 
APPEAL FROM APPELLATE Decree No. 2663 
oF 1916. 

August 1, 1918. 
Present:—Mr. Justice Newbould and 
Mr. Justice Panton. 

Sreemutty CHAND BIBI—~ PLAINTIER 
— APPELLANT 

VETUS . 
TAL MOHAMED, AND ON S DEATH AIS HRIRS 
AND LEGAL REPRESENTATIVES HIS Wipow 
Sreemutty CHAMPA BIBI AND 


OTHERS—- DEFEN DANTS—~ RESPONDENTS. 
_ . Adverse possession between co-hetrs—~Co-heir 
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«September 1916, 


` Shurfunnissa 


[1918 


remaining in exclusive possession of estate to know- 
ledge of others——~Possession, whether adverse. 

The plaintiff claimed her share of the properties 
left by her father, who died 37 years before the 
date of the institution of the suit, from her brother 
who had been in exclusive possession of the same 
tothe knowledge of the plaintiff since the death of 
their father: 

Held, that the possession of the brother was 
adverse to the plaintiff, even though it was not 
shown that there was any demand made by the plaint- 
iff which was refused by the brother. [p. 693, col. 1.] 


Appeal against the decree of the Dis- 
triot Judge, Burdwan, dated the th of 
reversing the decree of 
the Munsif, 4th Court at that place, dated 
the llth of September 1915. 


FACTS appear from the judgment. 

Babu Jogesh UOhandra Roy (with him 
Babus Shibo Prosotine Bhattacharjee and 
Poshupatinath Sastri), for the Appellant.— 
The plaintiff, ` 
your Lordships, claims her share of the 
properties left by her father. The plaint- 
iff’s father died 87 years ago before the 
institution of this suit. The learned 
Distr:ct Judge has erred in law in dis» 
missing the plaintiff's suit on the ground 
that itis barred by limitation. The posses- 
sion’ by the defendant, who is the brother 
of the plaintiff, cannot be held to be adverse 
possession unless it be shown that there , 
was a demand made by the plaintiff and 
that demand was refused by the defendant. 
This is supported by the decision in 
Bibee Chowdhrain v., Kylash 
Ohunder Gungopadhya (1). In the present 
case, there is no ouster, no.refusal. Mere 
exclusion won’t do. Exclusion must be by 
adverse possession. 

Babu Mohendra Nath Boy (with him Babus 
Baranasibasht Mukherjee and Biraj Mohan 
Mozoomdar), for the Respondents.—The 
learned Vakil for the appellant has mis- 
understood the ruling in Shurfurnnissa Bibee 
Ohowdhrain y. Kylash Ohunder Gangopadhya 
(1) and has misapplied it to the facts and 
circumstances “of the present case. The 
plaintiff’s father died 37 years ago before the 
institution of the present suit by the\plaint- . 
iff. Joannot understand what is meant by 
adverse pessession if the brother’s posses- 
sion is not considered adverse. The principles 
of law which ought to guide the decision 
of your Lordships in a case like this are 


(1) 25 W. R.68. 


who is the appellant before . 


Vol. XLVIII] ! 


THIAGARASA AIYAR V, RAMASWAMI ALYAR, 


amply set out in Ayennessa Bibi v. Sheckh 
Isuf (2) and Faizuddin Khan vy. Reju Akab 
(3). The defendant for the last 37 years 
has been exercising exclusive right to the 
knowleige of the plaintiff, who obviously 
relinquished allrights which she possessed 
as regards the properties in dispute. Where 
is the demand and. where is the refusal 
on which so much reliance has been placed 
by my learned friend? 

Babu Jogesh Chandra Roy replied. 

JUDGMENT,.—This is a suit between a 
sister and a brother, in which the plaintiff 
claims her share of the propertiéa left by 
her father who died 37 years before the 
date of the institution of the suit. The 
Mensif decreed the suit and the learned 
“District Judge has dismissed it on the 
- ground that it is barred by limitation. 
The principles to be applied in cases of 
this sorb” will be found set out in the 
decisions of this Qourt in the cases of 
Ayennessa Bibi vy. Sheikh Isuf (2) and 
Faizuddin Khan v. Reju Akub (3). It 
appears to us, on reading the judgment 
of the learned District Judge, that he 
fully appreciated the legal point in this 
casa and having done so, his findings as 
to the fasts cannot be attacked in second 
appeal. It is -contended that the posses- 
sion of the brother cannot be adverse 
unless it is shown that there was a 
demand made by the sister which was 
refused. - Though this contention finds some 
support in the decision in the case of 
Shurfunnissa Bibee Ohowdhrain vy. 
Ohunder Ganopadhya (1), it cannot be laid 
down as a test applicable to all oases of 
this sort. It is found that the plaintiff 
in this case gave up her rights shortly 
after her father’s death and that the de- 
fendant has exercised exclusive right for 
all those years to the knowledge of the 
plaintif®. If the plaintiff gave up her rights 
and never asserted them, obviously it could 
not be proved that “there have been a 
demand and a refusal. We dismiss this 
appeal with costs, 


Appeal dismissed, 


(2) 14 Ind. Oas. 722; 16 C. W. W. 849, 
(3) 28 Ind, Cas, 22; 210, L. J. 192, 
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MADRAS HIGH COURT. 

Secornp Civit AppeaL No. 1348 oF 1917, 

Angust 14, 1918. 
Present: —Mr. Justise Phillips and Mr, 
_ Justica Kumaraswami Sastri. 
A, THIAGARAJA AIYAR— DEFENDANT 
No, 1—APPELLANT 
Versus 
G. RAMASWAMI AIYAR AND OTHERS 
— PLAINTIFFS AND Derenpants Nos, BAND 3 
— RESPONDENTS, 

Transfer of Property Act (IV of 1882), ss. 83, 8i — 
Mortgage suit—De posit after institution of suit—Inten ‘est, 
whether ceases—Uosts, inclusion of, in mortgage 
amount. 

A deposit under section 83 of the Transfer of 
Property Act is invalid if made after the institu. 
tion of a suit by the mortgagee. No exception to 
the rule is made in favour of allowing a mortgagor 
to deposit the money before he receives notice of 
the suit but after its institution. [p. 694, cols. 1 & 2.] 

Obiter—Where a suit on a mortgage has been 
instituted, the mortgage amount will include the 
costs of the suit and even if a deposit could be made 
after suit, it must include the plaintiff's costs. [p. 694, 
col. 2. 


Sesond appeal against the decree of the 
District Court, Tanjore, in Appeal Suit 
No. 495 of 1916, preferred against the 
decree of the Court of the District Munsif, 


Tiruvalur, in Original Suit. No. 418 of 
1915. 
„Mr. A. Rumachandra Atyar for Mr. S; 


Viswanatha Aiyar (with him Mr, P. N. Nages- 
wara Acyar),for the Appellant.— Under section 
$3 of the Transfer of Property Act the mort- 
gagor is entitled to deposit the amount due 
under the mortgage at any time after it be- 
somes payable. This right to deposit will not 
be taken away by the mere fact that the 
mortgages has instituted a suit ‘in respect 
mortgage, especially when the 
mortgagor has not received any notice of 
the suit. Interest stops from the date of 
deposit and issue of notice of the same 
(see section 84 of the Transfer of Property 
Act). After notice of the deposit was duly 
given, the party is entitled to draw tha 
money from Court. At any rate the Court 
should not decree interest from that date. 
See Order XXIV, rule 3, Civil Procedure 
Oode. 


Mr. A. V. Viswanatha Sastri, for the Respond- 
ents.— Under the English Law, which is also 
applicable here, the deposit is invalid when 
made after the institution of the suit, seg 


N 
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Bayya Sao v. Narasinga Mahapatro (1). It is 
immaterial that the mortgagor had no notice 
of the suit. The deposit should in any view 
have included the costs of the mortgagor 
incurred up to that date. 

Refers to Kamalamma v. Komundur Nara- 
simha Oharlu (2), Krishnasami Ohettyar v. 
Thippa Ramasamt Chettiar (8), Fisher on 
the Law of Mortgage, page 904. 

The deposit was under section 83 of the 
Transfer of Property Act and, therefcra, Order 
XXIV, rule 3, Civil Procedure Code, cannot 
apply to the present cace. Under Order XXIV, 
rule 1, Civil Procedure Code, the plaintiff 
may withdraw the deposit and still continue 
the suit for the balance, but a withdrawal 
of a deposit under section &3, Transfer of 
Property Act, can only be in full satisfac- 
tion of the claim and the suit cannot be 
proceeded with after the withdrawal. 

_ Refers to Griffith v. School Board of 
Ystradyfoding (4). 


JUDGMENT.—In Bayya Sao v. Nar- 
singa Mahapatro (1) it was held that a 
deposit under section §3 of the Transfer 
of Property Act was invalid if made in one 
Court after the institution of a suit by the 
mortgagee in another Court, andthe Judges 
who desided that sase were of opizion that 
the same principle would apply in the 
case of such a deposit in the Court where 
the suit had been instituted and that the 
deposit should be made under Order XX1V of 
the Code of Civil Procédure. We respect- 
fully agree with the reasoning in that case 
and can see no reason for making any ex- 
ception in favour of allowing a mortgager 
to deposit the money before he reesives 
notice of the suit but after its institutiou, 

When once a suit has been instituted, the 
amount due on the mortgage cannot be 
ascertained until the decree is passed 
providing for interest, costs, eto., for we 
think that costs must also be inoluded in 
the amount remaining due on the mortgage 
within the meaning .of section 88 of the 
Transfer of Property Act, and we are 
supported in this view by the decision of thig 


(1) 10 Ind; Cas. 398; 385 M, 209; 10 M.L. T. 37; 
(1911) 2 M. W. N. 126. i 

(2) 30 M. 464, 

(3) 8 Ind. Cas. 763; 35 M. 44; 9 M, L. T. 131; (1911) 
iM. W. N.89. | 

(4) (1890) 24 E, B. D, 807; 69 L. J, Q. B. 116; 62 L, 


T, 151; 88 W, R. 425, 


Court in Kamalamma v. Komandur Narasimha 
Oharlu (2), which interpreted similar words 
in the repealed section 90, to include costs. 
This is an additional argument in favour of 
holding that a deposit under section 83 of 
the Transfer of Property Act is invalid if 
made after institution of a soit by the 
mortgagee. Even if such a deposit could 
be made the amount deposited did not 
include costs and consequently there was no 
deposit of the amount due on the mortgage, 
which would be effectual to stop the running 
of interest. 

The effect of the deposit on the running ` 
of interest has been the only point argued 
inthis second appeal which must be dis- 
missed with sosts. 

f Appeal dismissed. 
M.C.P, 


PATNA HIGH COURT. 
MisceLiansous CIvIL Apprat No, 298 
or 1917, Ta 
November 7, 1918. 
` Present :—Sir Dawson Miller, Kr., Chief 
Justice, and Mr. Justice Mullick. 
Babu ADWAT PRASAD, MINOR, TAROUGH 
Hon’sts B. MOTI CHAND, C.LE.— ` 
Deoxee-Hotpex—APPELLANT 
VETSUS 
Kumar RADEIKA RAMAN PRASAD 
SINGH AND ANOTHER—— JUDGMENT- 


_ DEBTORS— RESPONDENTS. 
Hindu Law—Joint family—Ancestral property—Pre- 
sumption—Burden of proof. : 
Inthe case of a testator who was living separate 
from his family and had admittedly a large fortune“ 
of his own and had for many years been carrying on 
business on his own account, even although he had 


„originally acquired some ancestral property, it is 


impossible to say that any presumption arises in 
favour of the proceeds of an ordinary business 
transaction being ancestral rather than self-acquired 
property. [p. 697, col. 2.] 

Appeal from an order of the Subordinate 
Judge, 2nd Court, Arrab, dated the 11th 
September 1917, p : 

Messrs, Pugh, B.O. Sinha and A. Husain, 
for the Appellant. i 

Messrs. Kulwant Sahay and Rat Gurusaran 
Prasad, for the Respondents, 

K JUDGMENT. 

Mitten, CO. J.—This is an appeal from 
an order cf the Subordinate Judge of 


_ the second Court at Arrab, dated the lith 


September 1917, in exeontion proceedings 
in which he allowed the objections of the 


7 
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judgment-debtors and dismissed the oase. 
The facts leading up to the present pro- 
ceading are as follows:—On the 11th 
February 1896, Raghunath Prasad, a wealthy 
Hindu Mahajan of Benares, died leaving a 
widow and daughter but no male issue. 
Many years before his death he had 
separated from the other members of his 
family. He lefta Will made shortly before 
his death, by which after providing for the 


payment of certain legacies and numerous ° 


annuities the bulk of his property was left 
to his widow for life but provision was 
made that if she should have a son, the 
son should take an absolute interest to the 
exclusion of the mother. Otherwise subject 
to the widow’s life-interest the estate was 
dedicated to the testator’s family god. He 
appointed his. widow executrix and in ad- 
dition appointed guardians to see that the 
widow conducted herself in a manner 
becoming a Pardanashin lady. It appears 
also that his intention was that the 
guardians were to administer the property 
as executors together with the.widow. They 
in fact ultimately proved the Will and were 
appointed executors. No provision was 
made for adoption of a son by the widow, 
but in January 1903 she in fast adopted 
the present plaintiff as son to her late 
husband. He was thena boy 4or 5 years 
old and has not yet attained majority. 
The validity of the adoption and its effect 
upon the Will formed the subjest of litiga- 
tion which was finally decided by the 
Privy Council on the 28th February 1916* 


in favour of the. validity of the adoption. 


The present appeal relates to the execu- 
tion of a desree, obtained by Raghunath’s 
executors, after his death and before the 
‘gdoption ‘took place, against the present 
defendants under a mortgage executed by 
them in favour of Raghunath during his 
lifetime. The plaintiff-appellant is Adwat 
Prasad the adopted son, suing through his 
guardian, The defendants are the judgment- 


It appears that in March 1893 some 
three years before Raghunath’s death, a 
mortgage was executed in his favour by the 
present respondents. After his death his 


executors brought a suit against the mort- 


x 


. debtors under the’ decree” just mentioned. ° 


The questions argued before us were in the 
main two: 


(1) Whether the appellant-has any right 


* 


to execute the decree, and / 


(2) Whether the deoree has in fact been 
fully discharged. 


= “See Adwaitya Prasad v. Baldeo Das, 33 Ind. Cas, 
” Bba—£Ed, ; 


1 A 
| no 


gagors to recover the sam due under the 
mortgage. The suit was sompromised. By the 
terms of the compromise the amount of the 
claim inolnding interest pendente lite was 
fixed at Rs. 91,880-1-9. This was to be 
paid by equal half-yearly instalments ex- 
tending over a period of 10 years. In 
addition interest calculated at 10 annas per 
mensem per hundred rupees on each in- 
stalment as it became due was to be paid 
until the “whole of the desretal money had 
been paid in full. Details of each instal- 
ment and interest as they became due each 
half year are set out ina schedule and a 
decrea was to be passed for the amount so 
ascertained. It was further provided that 
if the desretal money with interest set 
out in the schedule should not be paid 
instalment after instalment and there should 
be default in three consesutive instalments, 
the decree holders should have power to 
realise the whole decretal amount with 
interest at one time without waiting for the 
expiry of future instalments and the mort- 
gaged property was to remain hypothecated 
ag security for the payment of the decretal 
amount with interest. On the 3lst July 
1902 a decree was passed in the suit 
embodying the terms ‘of the compromise. 
At this time the adoption had not taken 
plasa and the present plaintif was not and 
gould not have been a party to that suit. 
None of the instalments were paid punotu- 
ally but for the first two or three years 
the instalments, when paid, as they were, 
about a year late in each case, were 
sufficient to satisfy not only the instalments 
and interest to the due date but interest 
between the due date and the actual date 


of payment or, as it is sometimes called, - 


post diem interest, In fact the first five 
instalments were more than sufficient for 
this purpose, in each case there being an 
excess of a small sum varying, from Rs, 16 
to Rs. 60. From the 6th instalment on- 
wards although the payments were never 


made punetually, they ceased to include’ 


any interest’ beyond that payable’ on the 
due date as set out inthe schedule, and 
towards the end several of the instalments 


Pd 
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were not paid “until after there had been 


default in the next two succeeding ones.. 


The 13th, 14th and 16th instalments are 
instances where this occurred and the last 
four were from three to four years late. No 
steps, however, were taken at any time by 
the decree-holders to exercise their power 
of realising the whole decretal amount 
before the remaining instalments became 
payable. The instalments were in each case 
paid into Court by the Court of Wards 
which was administering, the estate of the 
judgment-debtors and in each case the 
amount, when paid, was taken out-of Court 
by the decree-holders, as far as appears, 
without protest or objestion. The pay- 
ments were made in Court under Challans 
giving particulars of the person on whose 
behalf the money was tendered, the person 
to whose credit the amount was to. be 
placed in the Coart books, the title of the 
action, the amount. tendered, and in mòst 
eases the number of the ngka ank. 
were taken out by the decree-holders by 
petitions filed for that purpose. The last 
four instalments which were paid in be- 
tween July 1912 and April 1915 were 
taken ont together ona petition dated the 
13th July 1915. It recites that the 
instalments of the detretal amount under 
the decree have been deposited in Court by 
the judgment-debtors on the dates noted 
below and prays fora payment order for 
amounts. deposited, stating the petitioners 
have withdrawn from the Court the amounts 
deposited on account of several previous 
instalments and that the necessary parti- 
oculars of their right,to withdraw are noted in 
the record. Here the matter ended so far 
as the executors are concerned, and there 
can be little or no doubt that they were, 
and had been for some years, satisfied to 
with the 
interest up to the due date without -in- 
_ gisting upon the payment of additional in- 


- terest during the periods when the instal- 


ments. were overdue. It is also noticeable 
that although they might have claimed on 
more than one osaasion the whole amount 
of the balance payable owing to three 
payments being in arrears, they refrained 
_from doing so. On referring to the terms 
of the compromise it is at least open to 
question, althongh in the view I take of 
this case -if is unnecessary to decide the 
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point, whether any interest beyond that set 
out in the schedule was payable at all and 
it may be that the executors took the view 
that they were not entitled tc olaim pos 
diem interest or at all events that their 


‘claim to.do so waa very doubtful and accepted 


the payments as made, preferring to do so 


-rather than run the risk of entering into 
further doubtful litigation. 


The present plaintiff, however, whose 
status as adopted son of the testator was 
finally desided by the -Privy Counsil in 
February 1916, now seeks to obtain further _ 
execution of the decree, claiming a sum of 
Rs.'10,144-1-3, the aggregate - amount of 
interest on the last 15 instalments for the 
period between their due date and the date 


-of actual payment, together with interest 


thereon at the decretal rate up to the institu- 
tion of the present suit. The judgment- 


debtors objest - 


(1) That the present plaintiff is not 
entitled to execute the decree obtained by 
the executors and to which he was no party. 

(2) That if any interest was payable 
under the decree for the period during 
which the instalments were in default, 
whieh they do not admit, the executors 
waived any claim they might have had to 
such interest and gave a full discharge. . 

The Subordinate Judge decided both ques- 
tions in favour of the respondents. 

In answer to the frst objection it is 
contended by the appellant that as the 
adopted son of Raghunath Prasad he takes 
by survivorship, and not under the Will and 


tbat the whole of the testator’s property 


devolves on him notwithstanding the terms’ 
of the Will and that in the sireumstances 
which supervened the Will has besome 
inoperative. The determination of this ques-. 
tion would seem to-depend upon whether the 
property in suit was the self acquired property 
of the testator or family property which the 
plaintiff would take by survivorship. In my 
opinion, the interest of the adopted son in 
the property in question does not arise by 
survivorship: There is a passage in the 
judgment of their Lordships of the Privy 
Council in the adoption suit referred to, which 
indicates that this question had been dig- 
cussed and decided in that suit in the Court 
of first instance and not challenged on 
appeal, 
words;— i 


The pdssagé in question is, in thege . 


+ 
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“The question whether, assuming authority 
to adopt to have been ‘given to the widow, 
the adoption of Jadunath’s scn would make 


him -å son of the testator capable of taking: 


under the terms of the Will was raised before 
the Judge of first instance. He decided 
the point in favour of the adopted son 
and it was not argued again in the 
Court of Appeal and cannot be raised 
now.” 

In the judgment of the Subordinate 
Judge of Benares in that suit the first 
issue dealt with the validity of the Will 
and the testator’s power to make it, and 
in dealing with this issue thé learned 
Judge, after stating that neither party 
contended that the testator was not of 
sound mind, continues: “If it were meant 
that in the Will he was dealing with 
properties whioh were not his. self-acquired 
but ancestral, this neither is the case of 
any. party. Both admit that the deseased 
had absolute power and control over his pro- 
perties” It is true there later are passages 
in the judgment to the effect that the 
adoption rendered the Will inoperative, which 
would. seem to imply that in the opinion 
of the learned Subordinate Judge who 
tried that case the adopted son took by 
_gurvivorship, but these passages can be 
reconciled with the passage quoted if they 
ara considered as referring to the main 
provisions of the Will, by which the vast 
bulk of the estate is left to the widow 
and after her death to the idol. In any 
ease it is now well settled that even in a 
Mitakshara family the father has full 
power of disposition over his self-acquired 
property and if and in so far as the Will 
purports to dispose of | self-acquired pro- 
perty, it is clear that the appellant can 
have no claim thereto by right of sur: 
vivorship. The onus is upon him to shew 
that the property in question in the present 
case. was ancestral. property and he fails in 
my opinion at the ontset to establish 
such a- case. It is admitted that the 
testator left property worth over 3 lakhs 
and from his Will it appears that his share 
of the ancestral property at the time he 
separated from his brothers was Rs. 34,187 
‘in cash pssides a house and some 
ornamelsts, the balance being his self- 


acquired property. He had for many years, 


.. been dealing as a money-lender and it is not 


unreasonable to suppose that the proceeds of 
a mortgage decres entered into by him in 
the ordinary course of his business formed 
part of his self-acauired property and, in 
my opinion, no presumption can arise in the 
sircumstances of the present case that the 
subject-matter of this suit is ancestral rather 
than self-acquired property. In Bodh Singh 
y. Guneschander Sen (1), where a family held 
ancestral property in joint possession but 
some of them had acquired separate property 
of their own and dealt with it'as such, it 
was held by the Privy Counsil that snoh 
a state of things may be fairly held to 
weaken if rot altogether rebut the ordinary 
presumption of Hindu Lawas to property 
in the name of one member of the joint 
family, and to throw, upon 
claimed as joint property that of which 
they have allowed their co-parcener, trading 
and incurring liabilities on his separate 
account, to appear to be the sole owner 
the obligation of establishing their title 
by clear and sogené evidence. In the 
present case, where the testator was living 
separate from his family and had admittedly 


a. large fortune of his own and had for’ 


many years been carrying on business on 
his own account, even although he had origin- 
ally acquired some ancestral property, it 
is impossible to say that any presumption 
arises in favour of the proceeds of an 
ordinary business transaction — being 
ancestral rather than self-aequired pro- 
perty. I hold, therefore, that the appellant 
has failed to establish his case to deal 
with the property in question by right of 
survivorship. 

He contends, however, that under the 
terms of the Will he takes as residuary 
legatee and that under the provisions of 
Order KAT, rule 16, the interest in the decree 
is transferred to him by operation of law 


and that-he is entitled to apply for execu- ` 


tion- thereof to the Court which passed it 
Primarily where a desree is obtained by 
the executors of adeceased person, they 
and they only are the proper persons to 
execute such decree, but the appellant son- 


tends that the execators or some or one- 


of them assented fo the bequest to him 
as residuary legatee and that under Chapter 
VIII of the Probate and Administration 


(1) 19 W. R, 356; 12 B, L, Bu 817; 3 Sar. P, O, J. 253, 


those who' 
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Act this assent divests the executors in- 
terest and transfers the subject-matter of 
the bequest to the legatee. Chapter VIII 
of the Act, which consists of some 6 sections, 
refers primarily to specific bequests, but 
assuming that it applies to the interest 
of a residuary legatee, I think it must be 
taken that there could be no transfer to 
the residuary legatee until the residne 
had been ascertained. In the present case 
there were a large number of annuities, 
and there is nothing to shew that these 
have been paid ‘off or that any specific 
sum has been set aside for the purpose 
of meeting these charges on the estate. 
In fact the estate is still being adminis- 
tered by the executors and having regard 
to the fact that the plaintiff’s status as 
adopted son was the subject of litigation 
whish was not finally determined until 
February 1916, it is improbable that the 
executors or any of them would, at all 
‘syents up to that time, have nanak to 
the plaintiff taking. as residoary legatee 
under the Will. The oply evidence which 
the appellant puts forward in support of 
his contention that there was any assent 
is, first, a passage in the judgment of the 
Snbordinate Judge of Benares, dated: the 
21st September 1909, in the suit brought 
by Baldeo Das, one of the exeoutors, against 
the present plaintiff to have the-.adoption 
declared invalid, and, secondly, the faot that 
in the year 1916, Moti Chand, one of the 
executors, was appointed’ guardian of the 
person and properties of the plaintiff by 
the District Judge of Benares in place of 
the widow who had heen appointed in 1903. 
It appears that there was some dispute 
amongst the executors themselves as to the 
administration of the estate and as to 
the plaintiff's status and Baldeo Das in- 
stituted the action referred to, claiming «a 
declaration that the adoption was invalid. 
Musammat Saraswati Bibi was one of the 
defendants in that suif and the following 
passage relied on by the appellant ocours 
in the judgment of the Subordinate 
Judge : — 

*Saraswatis defence is that she adopted 
Adwat Prasad observing all the seremonies 
of the Hindu “Law and the adopted son is 
now become owner of the estate of Raghu- 
nath Prasad, the Will ‘of the deceased 
‘and the plaintiffs guardianship being no 


longer in.operation. As motive for the 
suit she alleges that the trustees have 
got it instituted because she had demand- 
ed of them to render account and restore 
possession of the estate to her as guardian 
of the minor adopted son.” 

It is impossible to infer from this bald 
statement in the judgment that Saraswati 
was assenting or had at any time assented 
to the plaintiff's oslaim to the estate as 
residuary legatee. The inference which I 
draw from that passage in the judgment 
is that Saraswati’s contention was thatthe 
Will was inoperative and that Adwat Prasad, 
the adopted son, was entitled to the pro- 
perty by survivorship and this view would 
appear to be confirmed by a reference to 
another part of the judgment, in which 
it is stated. that Baldeo Das contended, 
firstly, that. there was no valid adoption, 
and, secondly, that if there was, Adwat 
Prasad had no right to the properties un- 
der the Will inasmuch as the~testator by 
his Will had made a complete dedication 
of them to the idol. Saraswati’s answer 
to this was that the Will was no longer 
in operation. The appellant also contended 
that Saraswati the executrix must be taken 
to have assented to the legacy when she 
was appointed guardian of her adopted son 
in June 1903,and further that the same 
inference must: be drawn in tbe sate of. 
Moti Chand when he was appointed guar- 
dian in 1916. There is, however, nothing 
whatever to shew that either Saraswati or 
Moti Chand took any steps to get posses- 
sion of the estate of the minor in his 
capacity as residuary legatee, and I désline 
to draw avy inference to this effect from 
the mere fact that a guardian was ap- 
pointed who happened also to bea trustee. 
It is for the plaintiff. to establish his 
case and he has entirely. failed to adduce 
any evidence either pesitive or inferen- 
tial on which an assent can be made out. 


Having arrived atb- this conclusion, it 
follows that appellant is not entitled to. 


_ execute this decree and his application to do 


go accordingly fails. 


The appellant having failed to establish 
his right to sue, his appeal cannot suc- 
seed and it is not necessary to bonsider 


whether a waiver by the exeontors to 


claim the interest now gought to ke ro- 
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covered acts as a full discharge to the judg- 
mett-debtors or whether such a waiver 
amounts to an adjastment of the decree 
_ which the Court cannot recognise unless 
certified or recorded in compliance with 
the provisions of Order XXI, rule 2. The 
appeal will be dismissed with costs. 
Mcutics, J.—I agree, 
s Appeal dismissed. 
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J CALCUTTA HIGH COURT. 
AFPHAL FROM Appettate Decrss No, 2415 
08 1915. 

August 2, 1918. 
Present:—~Mr. Tamin Teunon and 
Mr. Justice Cuming. 

RAJANI MANNA BAGDI, AND ON HIS 
DEATH HIS HBIRS AND LEGAL REPRESENTATIVES 
KHEPA MANNA BAGDI AND OTHERS 
— APPELLANTS 

` @ersus 
SATISH CHANDRA ROY AND OTHERS 
— RESPONDENTS, 

Landlord and tenant—Dispossession of tenant from 
portion of holding —BRent, suspension of—Apportion= 
"Where a landlord dispossesses] a tenant from a 
portion of the holding, the entire rent is suspended 
and the landlord is not entitled to any apportionment 
of rent on the lands still remaining in the possession 
of the tenant unless he has replaced the tenant in 
possession or has taken some effective step to that 
end, [p. 701 ,col. 1.] 

Appeal against the decree of the Addi- 
tional Subcrdinate Judge, Nadia, dated 
the 26th of June 1915, reversing that of the 
Munsif, Ranaghat, dated the 26th August 
19) 4. i i 

FACTS material to the report were as 
follovs :— ' 

This was an apna against the decree of 
Babu Girindra Nath Mukerjee, Additional 
Subordinate Judge of Nadia, dated the 26th 
June 1915, reversing the decree of Babu 
Paroda Kinkar Mukerjee, Munsif of Rana- 
ghat, dated the 26th August 1914, 

The defendants’ predecessor, Paban Manna, 
took meadi settlement for nine years of 24} 


bighas of land at a rental of Rs. 49a year 


by executing a registered kabuliyat in 
favour of the plaintiffs’ predecessor, Dino 
Nath Roy, on 13th Chaitra 1285 B, 6. 
_ After expiration of “the lease Paban con- 
tinued’ to hold possession of the land. In 
1209 B, 5, “Dino Nath’s successors dise 
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possessed the defendants from 52 bighas out - 


of the said 241 beghas of land by granting 
a mcourast patla to one Samiraddi. There- 
upon the defendants raised objection and 
etopped payment of rent. 

Dino Nath’s successor then brought & 
rent suit against the defendants for the 
rent of 1307 to 1310 B. S., on the allegation 
that the defendants’? predecessor had ex- 
changed the 5+ bighas of land with some of 
the lands of Samiraddis’ father and after 
the expiry of the former’s mead: lease in 
1294 B. S., he took a new settlement from 
the landlords agreeing to pay Rs. 54 as 
rent annually for 24 bzghas of land. The 
defendants sontested the suit, pleading dis- 
possession by the landlords, want of juris- 
diction and denying the new settlement. 
The defendants’ contentions were upheld 
up to the Appellate Court and the suit was 
dismissed. 

‘Then the plaintiffs brought another suit 
for rent against the defendants for the rent 
of 1809 to 1312 on the same allegations. 
Defendants again pleaded dispossession and 
suspension of i rent, denying the new settle- 
ment at Rs. 54 per annum. This suit was 
also dismissed on the grounds that the de- 
fendants never agreed to-pay Rs. 54 for 
the plaint lands, that the defendants held 
a jama of Rs. 49 under the plaintiffs and that 
the plaintiffs had dispossessed the defendants 
from plots Ncs. 4 and 5 of the kabulzyat 
(5+ bighas), and this decision was gamen 
on appeal, | 

Thereupon the plaintiffs brought the oan 
sent suit repeating the allegations made 
in the previous rent suits. They further 
alleged that after the expiry of the 
term of the kabuliyat dated 20th Chaitra 
1285 B. S., the defendants should be con- 
sidered as year to year tenants even if the 
fresh settlement be not admitted for the 
sake of argument and the defendants oan- 
not get any benefit of the said kabuliyat. 
So the plaintiffs prayed that their lakheraj 
title to the land in suit be declared, that fair 
and equitable rent may be settled for the 
lands now in occupation of the defendants 
and that at any rate the rent may be 
apportioned. 

The first Court dismissed the suit, hold- 
ing that the questions of dispossession and 
annual rental were res judicata, and on evi- 
dence also it found those points against the 


+ 
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plaintiffs. On the authority of Dhunput 
Singh v. Mahomed Kazim Ispahain (1) the 
first Court held that the plaintiffs were not 
entitled to apportionment of rent or any 
other relief, 

On appeal the learned Subordinate Judge 
held that the finding as. to dispossession in 
the rent suit was res judicata between the 
parties, but that finding would not preclude 
the plaintiffs from getting apportionment of 
rent in a title suit. He further held that 
inspite of the decision in the rent case the 
element of consent, which was necessary to 
constitute a legal holding over, was wanting 
in the present case and in that “view also 
the plaintiffs were entitled to an apportion- 
ment of rent, 


Babu Khetra Mohan Ghose, for the Appel- 
lants.—The plaintiffs after dispossessing 
the defendants from the best portion of the 
land are not entitled to apportion the rent. 
They cannot get any rent unless and until 
they restore the tenants to possession of 
that portion. 


[Tronon, J.—In the judgments of the 
Courts below only the. case reported as 
Dhunput Singh v. Mahomed Kazim Ispahain 
(1) ia referred tp. Have you got any other 
case in support of your argument? | 

Yes, my Lord., The other cases are Chandra 
Kanta Dass v. Ramanath Barman (2), 
Rasseswart Chowdhuran: vy. Sourendra Mohun 
(3), Sarip Jan Bibi v. Aftab-ud-din (4), 
Purna Chandra y. Rasik Chandra (5) and Ashu- 
tosh Dhar v. Joy Lal Sardar (8). 


Babu Biraj Mohan Mojumdar, for the Re- 
spondents, contended that the plaintiffs’ lessee 
Samiraddi had dispossessed the defendants, 
so they ought to have sued Samiraddi for 
recovery of possession. As they did not do 
that, the plaintiffs were entitled to,appor- 
“ tionment. He relied on Raseswari Chow- 
dhurant v. -Sourendra Mohun (3). At any 
rate ag the defendants held over without 
the landlords’ assent, fair.and equitable rent 
for the lands in defendants’ occupation ought 
to be decreed, 


(1) 24 C. 296; 12 Ind. Des. (N. s.) 864. . ' 
(2) 6 Ind. Cas. 478; 110. L. J. 591. 
(3) © Ind. Cas. 105; 11 C. L. J. 601. 
(4) 8 Ind. Cas, 30; 13 C. L. J. 115. 
(5) 9 Ind. Cas. 568; 13 C. L. J. 179. 
(6) 18 Ind, Cas, 621; 17 0. L. J. 50, 
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JUDGMENT.—This appeal arises out of 
a suit brought by the  plaintiffs-landlords 
for apportionment of rent. It appears that 
under these plaintiffs the defendants took 
settlement of some 243 bighas of land 
as cultivating razyats. The, lease then 
executed was one for 9 years from 1286 to 
1294. But though the lease expired in 1294, 
the tenancy of the defendants has since 
continued. In the year 1906 the landlords 
brought a suit against the defendants for 
arrears of rent for the period 1809 to 
1312. In that suit the tenant defendants 
contended that inasmuch as their Jandlords 
had wrongfully ‘dispossessed them of a sub- 
stantial portion of their holding, namely, 
plots Nos. 4 and 5 measuring 5} bighas, the 
landlords were not entitled.to any portion of 
the rəng until such time as he replaced the 
tenants -in possession of the two plots re- 
ferred to. In that suit it was desided that 
the plaintiff-landlords had, in the year 
1309, in sollusion with a subsequent lessee 
of the name of Samiraddi, wrongfully 
dispossessed the defendants from plots Nos. 4 
and 5, It was also desided that the story 
of exchange and of-subsequent arrangement 
set up by the plaintiffs was false and that 
as a matter of fact the defendants up to 
the time of the suit had continued to be, 
and atthe time of the suit were, tenants 
under the landlords in respect of lands 
measuring 24; bighas bearing a rental of 
Rs. 49. These points were directly and 
substantially in issue in the rent suit and - 
the decision thereupon arrived at, therefore, 
operates as ves judicata in the present snit 
which is, as wa have said, one for appor- 
tionoment of rent on the portion -of the 
holding still remaining in. the tenant defend- 
ants’ possession, 

In the Court of first instance the plaint- 
iffs’ suit was dismissed. In the Court of 
first appeal the Subordinate Judge held that 
thongh the defendants had after the. əx- 
piration of their written lease in 1294 
continued to hold over, yet the element of 
consent, which was necessary to constitute 
a legal holding over, was wanting. In 
that view he held ‘that the plaintiffs were 
entitled to an apportionment of rent, 

We are anable to understand how he 
arrived at the conclusion that the element 
of tonsent was wanting. That there was 
9 legal holding over and that the tenancy 


ran 
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subsistéd was a question desided in the rent 
suit brought in 1906, and, moreover, that 
rent suit, and the present suit also pro- 


ceeded on this basis that the rent had been” 


paid and accepted up to, at least, the year 
1307. No more cogent evidence of consent 
can be given than that implied in the 
acceptance of rent. It follows that on the 
prinsiples laid down in a long series of 
cases of this Court of which ths desisions 
reported as Dhunput Singh v. Mahomed 
Kazim Ispahain (1), Rasseswart Ohowdhurant 
v. Sourendra Mohun (3), Ohandra Kanta 
` Dassy. Ramanath Barman (2), Sarip Jan 
Bibi v. Aftab ud-din (4), Purna Chandra 
v. Rasik Chandra (5) and Ashutosh Dhar v, 
Joy Lal Sardar (6) are instances, it must be 
held that the plaintiffs, not having replaced 
_their_tenants in ‘possession of the plots in 
‘question and not having taken any effactive 
step to that ond,are not entitled to any 
apportionment of rent on the lands still 
remaining in the tenants’ possession. In 
support of the Subordinate Judge’s decision 
reference has been made to certain ob- 
servations to be found in the decision re- 
ported as Rasseswart Ohowdhurant v. Sourendra 
Mohun (3), wherein it is suggested that 
if is open to argument that where the dis- 
possession is not by the landlord but by 
the lessee of the landlord, the landlord 
may still bè entitled to apportionment. 
But this is no& applicable in the present 
case, for here the finding is that the land- 
lords themselves dispossessed the tenant 
. defendants, 


_ For these reasons this appeal is decreed 
the desree of the Subordinate Judge is 
set aside and that of the Court of frst 
instance restored with costs in all Courts, 


Appeal allowed. 
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PATNA HIGH COURT. 
Civic Revisions Nos. 123 AND 126 to 131 
or 1918, 
November I, 1918. 
, Present: —Mr. Justice Roe and 
Mr. Justica Coutts, 
 AJODHYA JHA AND OTdER3— 
PETITIONERS 
VETSUS 
. E. COX anv ANOTHER — 

RESPONDENTS. 

Contract Act (IX of 1872), s. 25—Pro-note, suit on — 
Consideration, release fr om supposed obligation, whether 
amounts to. 

Where the Manager of an indigo factory on the 
one hand and the tenants of the factory on the other 
believed in good faith in the coxistence of an 
obligation on the part of the tenants to grow indigo 
on a certain proportion of their holdings and the 
latter, in order to obtain a release from the obligation, 
executed pro-notcs in favour of the Manager: 

Held, that the pro-notes were supported by valid 
consideration. [ p.702, col. 1.] 


Messrs. Rajendra rasad and Sambhu Saran, 
for the Petitioners. 

Messrs. Kennedy and Batkuntha Nath Mitter 
for the Respondents. 


JUDGMENT.—In this case the opposite 
party were plaintiffs on hand-notes given by 
tenants of an indigo soncern in Champaran 
for what is known as Tawan, ‘a sum paid 
by a 7yot to avoid a real or imaginary 
obligation to grow indigo on a certain 
proportion of his holding. Mr. Rajendra 
Prasad for the petitioners contends that 
such band-notes are without sonsideration, 
and he urges us to go into the legal 
question in each case, whether the obliga- 
tion to grow indigo astnally subsisted or 
not at the time of the ‘taking of the 
hand-note, We are not prepared to accept 
this view of the case, It is sufficient to 
quote the leading text-books; Pollock 
Contract under section 25 says:— If an 
intending litigant bona fide forbears a 
right to litigate a question of Jaw or fact 
whish if is not vexatious or frivolous to 
litigate, he does give up something of 
value. It is a mistake to suppose it is 
not an advantage, which asuitor is capable 
of appreciating, to be able to litigate his 
claim, even if he turns ont to be wrong.” 
And on section 2, Cunningham and Shephard 
state the law to be that “When doubtful 
questions of Jaw or of fact> have arisen 
between two persons, and each of them 
has agreed to waive what he honestly 
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believes to be his lawful claim in whole 
or in part, the transaction amounts to a 
compromise; the waiver or abandonment on 
either side furnishes the consideration. 
Provided that they both had equal know- 
ledge of the facts and equally opportuni- 
ties of ascertaining their rights, the com- 
promise is valid, notwithstanding that they 
may both have been under a mistake as to 
a question law.” The only question, there- 
fore, which we have to examine is whetber 
Mr. Cox, the Manager of the factory, on 
the one hand and the tenants on tke other 
hand believed in good faith in‘ the ex- 
istence of ‘an obligation to grow indigo 
and whether Mr. Cox in the matter of 
this knowledge had any unfair advantage 
over them. The learned Munsif has found 
as a fact that Mr. Cox’s bare -statement 
that the tenants were liable to grow indigo 
is sufficient proof of their liability, He „has 
also found that the tenants also bslieved 
in this right; for if they had not so 
believed they would not have insisted on 
getting written releases from the factory 
from the obligation. On reading Mr. Cox? 
evidence we see that if was the tenants 
themselves who came’ to him with tke 
suggestion that they should pay sash for 
the abandonment of this real or supposed 
right, and that half of his tenants actually 
paid in cash, hand-notes being taken only 
from those who could not pay up in one 
lump sum the whole consideration for the 
abandonment of the obligation. Whatever may 
have been the real rights of the parties at tha 
time when these contrasts were made, there 
is nothing to suggest that there was any 
undue advantage or frand onthe side of the 
plaintiffs. There is nothing in the decision 
of the learned Small Cause Court Judge 
with which we-can interferaas a question 
of law. The applications are rejected 
with costs, hearing fee one gold mohur in 
each case. 


Applications rejected. 
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CALCUTTA HIGH COURT.- 
APPEAL Fzom APPELLATE Decree No. 2576 
or 1916. 

August 7, 1918. 

Present: — Mr. Justice Fletcher and Mr. 

4 Justice Walmsley. 
-JOGESH CHANDRA ROY — PLAINTIEE— 
T APPELLANT 
versus 
Tase SECRETARY or STATE For 
INDIA In COUNCTL—Deranpant— 


RESPONDENT. 

Land Acquisition Act (I of 1894), ss, 12, 18— 
Acquisition proceedings—Award by Collector —Owner 
dissatisfied with award—Suit for compensation, MAM- 
tainability of —- Remedy. 

The only remedy of a person whose property is 
being acquired under the Land Acqyisition Act 
and who is dissatisfied with the award made by the 
Collector, is to call upon the Collector to refer the 
matter tothe Civil Court under the provisions of © 
section 18 of the Act. A separate suit for the 
recovery of the value ofthe land acquired is not 
maintainable. [p. 703, col. 2.] 


Appeal against the decree of the Addi- 
tional Subordinate Judge, Chittagong, dated 
the 19th of July 1915, affirming that of the 
Officiating Additional Munsif, Fatikcheri, 
dated the 18th of February 1916. 


FAOTS appear from the judgment. 


Babu Dhirendra Lal Kastagir (with him 
Babu Tarakeswar Nath, Matter), for the Appel- 
lant,—This appeal is on behalf of the plaintiff, 
It arises out of a suit for declaration of 
plaintifi’s tenancy right and for compensa- 
tion for compulsory acquisition of the land. 
When the Collector refused to make an 
award in favour of the plaintiff with 
reference to the land, holding that the land — 
belonged to the Government and the plaint- 
iff had got no interestin the land, the 
plaintiff sought relief by this suit. In a 
case like this where there is refusal to 
make an award, the remedy of the plaint- 
iff is to bring a suit for declaration of 
plaintifi’s right of ownership and possession 
at the time of acquisition as well as for 
damages. The plaintiff has gota certain 
interest in Jand which has got some market 
value and for which the plaintiff is entiti 
ed to some. compensation. The Collector 
refused to make an award in plaintiff’s 
name as tenant of the Jand and so the 
plaintiff has brought this suit for a decla- 
ration of his tenancy right in the land 
as well as for recovery of compensation, 
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[Fuercagr, J.—Is the plaintiff competent 
to bring a suit .of this nature without 
applying to the Collector to make a re- 
ference under the Land Acquisition Act? ] 

In this case an award was made by 
the Collector of the value of the trees 
and structures standing on the land but 
not of the land or of the plaintiffs interest 
in the land, because the Collector proceeded 
upon .the assumption that thé Government 
was the owner of the land. Where after 
the plaintiff's application to the Collector 
to make an award in respect of the land 
the Collector refuses to do so, the plaint- 
iff’'s remedy lies in a suit of this nature. 
Refers to Mantharavadi Venkayya v. Secre- 
tary of State for India in Oounctt (1), Rameswar 
Singh v. Secretary of State for India (2), 
Imdad Ali Khan wi Collector of Farakhabad 
(3). Section 18 of the Land Acquisition 
Ast does not bar this suit, because that 
section applies only in a case where an 
award has been made and not where the 
Collector refuses to make an award. 

Babu Ram Oharan Metter (with him Babu 
Srish Chunder Choudhary), for the Respond- 
ent, not calied upon. 


JUDGMENT. 


FLETOSER, J.— This appeal is preferred 


_ by the plaintiff against the decision of 


the learned Subordinate Judge of Chittagong, 
dated the 19th June 1916, affirming the 
decision of the Munsif at Fatikéheri. 
The facts are these: In the year 1908, 
the Government of Eastern Bengal and 
Assam made a deolaration under the pro- 
visions of the Land Acquisition Act with 
reference to the compulsory acquisition of 
@ particular. piece of land and the struc- 
tures standing thereon and the trees 
growing upon the same for the purpose 
of providing the site for the residense of 
a judicial officer. The ordinary notice 
was issued calling upon the parties claim- 
ing interest to come in before the Colles- 
tor and prefer their claim. That notice 
was served upon the present plaintiff. 
He came in and appeared before the 
Collector. The Collector adjudicated on his 
claim and found that the only right that 
the present plaintiff had was a right to 
(1) 27 M. 535, 
(2) 34 O. 470; 11 C. W..N. 356; 5 C. L. J. 669. 


(8) 7 A. 817; A, W.N. (1885) 242; 4 Ind, Deo, 
(xN. 8.),892. 
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the strusture on the land and the tree or 
trees growing thereon: and for those the 
plaintiff was awarded the sum of Rs. 60 
only. Being dissatisfied with that award, 
instead of applying to the Collector to 
make a reference under the provisions of 
section 18 of the Land Acquisition Act, 
the plaintiff instituted the present suit 
for damages against the Secretary ` of 
State for India in Council claiming Rs. 175 
as the value of the land which had been 
I am quite 
clear that a suit of this sort does not lie. 
The plaintiff had an ample remedy by 
applying to the Collector to make a re- 
ference under section 18 of the Land 
Acquisition Act and to have hia rights 
adjudicated on by the Civil Court. it is 
argued in this case that theaward is not 
an award. I donot know what else if is, 
and when I asked the learned Vakil appearing 
for the appellant what he called that piece 
of paper upon which the Collector had 
written what purports to be his award, 
the nearest approach to what the learned 
gentleman’s view was of this ‘paper was 
that he called if a proceeding under sec- 
tion Il of the Land Acquisition Act. It 
is no use galling an award a proceeding 
under section 11 of the Land Acquisition 
Act. Ifitis an award, it is quite clear 
that the plaintiff’s remedy lies under the 
Act. Then itis said that the authorities 
“establish that the plaintiff has a right of 
suit in a case like this, They do nothing 
of the sort., The authorities, when properly 
read, are clearly against the plaintiff's con- 
tention. The two oases which are chiefly 
relied on, namely, the case of Mantharavadi ` 
Venkayya v. Secreturg of State for India in 
Ccuncil (1) and Rameswar Singh v. Secretary 
of State for India (2), are clearly against 
the plaintiff's contention. All that those 
eases establish is this, that where the 
Collestor won't take up the matter and 
won't make an award, then in order that 
the plaintif may not be deprived of his 
remedy, he may maintain a suit in the 
ordinary Court for compensation which the 
Collector deblines to assess. Those do not 
apply to the case where the Collector has 
made an award and where the plaintiff 
has gotaright of calling upon the Collector 
to refer the matter to the Civil Court 
under the provisions of section 18 of the 


“ the directions of the High Court. 
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Land Acquisition Act. , In my opinion, the 
learned Judge was right in holding that 
the plaintiff could not maintain a suit of 
this nature. In that view, the present 
appeal fails and must be dismissed with 


« costs. 


WALMSLEY, J.—I agree. 
Appeal dismissed. 





PATNA HIGH COURT. 
APPEAL From O 21GinaL Ornper No. 247 or 1917, 
. Ostober 24, 1918. 
Present: — Mr. Justise Roe and Mr, Justices 
i Jwala Prasad. 
Babu CHANDRIKA PRASAD SINGH — 
— APPELLANT 
versus < 
Maharaja KESHO PRASAD SINGH — 
RESPONDENT. 
Execution of decree—Trespasser, rights of, to execute 


- decree. 


The question of the right of a trespasser to 
execute a decree obtained on behalf ofan estate 
depends largely upon the nature of the decree and 
of the objection taken- by the judgment-debtor to 
the proceeding instituted by the trespasser. Where 
a decree ig due to an estate the person who for the 
time being is ‘recognized as the proprietor of the 
estate isthe proper person to execute the decreo, 
[p. 704, col. 2; p. 705, col. 1,] 

Appeal from an order of the Suabordi- 


nate Judge, Shababad. 
Messrs. Szvasaran Dall and Rai Tribsuannath 


- Sahat, for the Appellant. 


Messrs. Krishna Saray, Nirsu Narain 
Sinha and D. N. Sircar, fcr the Respondents. 

JUDGMENT.—In this case the judg- 
ment-debtor, by litigation terminated by a 
decree of the High Court of Caloutta in 
1904, became indebted to the Dumraon Raj 
in two sums representing the cost of the 
litigation, namely, Rs. 502 the cost of 
the High Court, and Rs. 451 the cost of 
the Subordinate Judge’s Court, and in 
addition to these to an unascertained sum 
to cover mesne profits pending the period 
of the trespass to remedy which the 
litigation was directed. The question of 
mesne profits was taken up in the Sub. 
ordinate Judge’s Court, in accordance with 
A compra- 
mise petition was filed, in which it was 


. “stated that the mesne profits should be 


taken to bə Rs. 1,320 and that the decrees 
made by the High Court and by the 
Subordinate Judge for costs should not 
bear ‘interest. The then decres-holder, 
the Maharani of Duamraon, took various 
steps, in execution of this compromiss 
decree. She died in December 1907, 
She was succeeded temporarily by a son, 
whom it was alleged she had adopted. 
Litigation followed’ and on the 18th, 
September 1911 the present Maharajah 
of Dumraon obtained possession of the 
estate. The present application for exesn- 
tion of the decree was made on the l4th 
April J917 and was preseded by an 
application made onthe 3rd August 1914 
and disposed of on the 2th April 1915. 
That again was preceded by an application 
made on the 3rd July 1911 and disposed of on 
the 15th September 1911. It is sonseded 
that if the application of the. 3rd July 1911 
was a genuine step taken in aid of execution, 
the present proceedings are not barred by 
the threes years’ rule. Lt is, however, contended 
that they are barred. by the twelve years’ rule. 

The ground upon which it is urged 
that the application of the 3rd July 1911 
was not a genuine step takenin aid of 
execution is that this step was taken by 
the alleged adopted son, who was in 
possession of the estate under the Court 
of Wards from 190? to 191]. We are 
of opinion that the question of the right 
of a trespasser to execute a decree obtained 
on behalf of the estate will depend 
largely apon the nature of the decree 
and of the objections taken by the judg- 
ment-debtor to the proceedings instituted 
by the trespasser. The Court of Wards 
took possession of the estate immediately 
after the Maharani’s death and was in 
possession of it for four years. If the 
contention of the judgment-debtor be 
sound that any steps taken by the Court 
of Wards to execute the decree due 
to the estate during this period were not 
genuine steps taken in aid of execution 
but were steps invalid by reason of tha 
fact that they were taken by a tres- 
passer, then the whole of the desreas dua 
to the estate. prior to the year 1907 would 
have been wiped off by the trespass, 
We ara of opinion that where a decree 
is das to an estate, fhe parson who for 
the tima.-baing ia resogaised as the pro- 


~ 
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prietor of the estate is the proper parson 
to execute the decrees .due to the estate 
and that in this case the Court of Wards 
was, as representative of the estate, the proper 
person to take out execution. This was 
acknowledged by the judgment-debtor himself 
in proceedings beginning onthe 10th July 
1908 and terminating on the 10th February 
1911. He allowed payment orders for Rs. 51 
and Rs, 600 to be given to the Court of 
Wards on behalf of the trespasser. Tt is 
not open to him to say now that these 
proseedings were not 
aid of the execution. Nor is it open to 
him to say that the ‘debt due upon this 
decres was not a debt due to the estate 
but a personal debt of the Maharani, for 


~ we find him allowing in 1911 these `pay- 


ments to bə made to the ward who 
was the adopted son, not of the Rani 
but of her husband, the late Maharajah, 
The objection, therefore, that the whole 
desree is barred by limitation by reason 
of the three years’ rule cannot be sustained. 
The objection as regards the decrees for 
costs under the twelve years’ rule 
4 Tt is strenuously urged 
Narain Sinha that the 
compromise decree was substituted for 
the original decrees for costs. In the first 
place the Subordinate Judge had no 
jurisdiction to accept any compromise 
decres in substitution for the decree either 
of the High Court or of its own Court 
previously passed, All that the compromise 
decree could do with regard to the desrees 
for costs was to limit the manner of 
their execution. The scompromise dearee 
is not a new decree for sosts but 
merely an embodiment in a dasument of 
an agreement to exesute these desrees in 
a particular way. The debts under the 
decrees remained untoushed. These debts 
were both prior to 1904 and the decrees 
for costs were, therefore, barred by the 
twelve years’ rule of limitation in 1917. 
The decreas for mesna profits stands on 
a differant footing. We have seen the 
judgment of the High Court of Oalentta 
and note that spasific directions were given 
to the Subordinate Judge to ascertain the 
masne profits in tha course of the exasution 
proceedings. The compromise deeras, there- 
fore, was the first valid ascertainment of 
the mesne profits and as this, the only 


49 


by Mr. Nirsu 


~ 


genuinely takenin ~ 


decree for mesne profits, bears date 1907 
it is not barred. The sums paid, amount- 
ing in all to Rs. 651, may equitably be 
debited to the decrees for costs. The decree 
for costs was prior to the decree for mesne 
profits and it is an equitable rule that in 
allocating payment to a number of debts, the 
debts should be satisfied in order of priority. 
The result, therefore, is that the decree-holder 
is entitled to bring the property in suit -to 
sale in execution of that part of the 
compromise desree whish has reference to 
the mesne profits. In the sirsumstances of 
the ease we make no order as to costs in 
this Court or of the Court below. 

JwaLa PRASAD, J.—I agree to the order 
made in this case. 

` Order accordingly. 


_MADRAS HIGH COURT.’ 
Secoxp AppeaL No. 376 or 1917. 
September 4, 1918, 

. Present:—Mr. Justice Phillips and Mr, 
Justice Kumaraswami Sastriar. 
ANANTHA BHATTA—Ptatntire 
—APPZLLANT 

versus : 

MAVINAMALE ANANTHA BHATTA 

AND OTHERS— DEFENDANTS —RESPOND ENTS, 

Execution of decree—Attachment——-Mulgani tenant 
in South Canara-——Right to improvements, whether can 
be attached. 

The rights of a Mulgani tenant in South Canara 
are the same as the rights of a tenant in Malabar, 
and his claim to compensation for improvements, 
which isan inchoate right and becomes perfected 
only at the time of eviction, cannot be attached and 
sold in execution of a decree. 

Second appeal against the decreas of the 
Court of the Subordinate Judge, South 
Canara, in Appeal Suit No. 88 of 1916 
(Appeal Suit No. 12 of 1916 on the file 
of the District Court), preferred against the 
desres of the Oourt of the District Munsif, 
Karkal, in Original Suit No. 134 = of 
1915. 

Messrs. H. Balakrishna Row and Ramanath 
Suzir, for the Appellant. 

Mr. B. Sitarama Row, for the Respondents. 

JUDGMENT.—The question is whether 
the right to improvements of a Mulgeni 
tenant can be attached and sold in exe- 
cution, 
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It is conceded that his rights are the 
same as the rights ofa tenant in Malabar, 
and it has been held by this Courtin Achu- 
ta v. Kali (1) and Hressa Menon vy. Shamu 


Patter (2) that a right to compensation 
for improvements is merely an inchoate 
right which only becomes perfested at 


eviction. It is a right to be enforced only 
at the time of eviction and the extent of 
the right is dependent on what may be 
the relations between the landlord and ten- 
anf at that time and also on the number 
and nature of the improvements in existence 
then. In the present case the lease, being 
permanent, the right may never mature. 
This being so, we must hold that such a 
right cannot be attached. 

Whether individual improvements can be 
attached and sold is a question which does 
not arise in this case and need not be 
discussed. 

The second appeal is dismissed with costs, 

"M, G. P, 

Appeal dismissed, 


(1) 7 M. 545; 2 Ind, Deo. (N. s.) 982. 
(2) 21 M, 136; 7 Ind, Deo. (N. 8.) 454, 





PRIVY COUNCIL. 
o APPEAL PROM THE MADRAS Hien OOURT, 
July 11, 1918, 

Present:—Lord Sumner, Lord Phillimore, Sir 
John Edge and Mr, Ameer Ali. 
KUNDUKURI VEHRABASAVARAJU 
PANTULU AND OTHERS—-PLAINTI PES —- 
APPELLANTS 


VETEUE 
KUNDUKURI BALASURYA PRASADA 
RAO PANTULU AND ANOTHER— DEFENDANTS 
— RESPONDENTS, 

Hindu  Law—Mitakskara—Dravidian  branch— 
Adoption— Widow, whether can adopt with consent of 
remote TEvVerstoner. 

Under the Dravidian branch of the Mitakshara 
Law, in the absence of authority from her deceased 
husband, a widow may adopt ason withthe assent 
of his male agnates, [p. 107, col. 2.; 

In the case ofan undivided family, the consent 
must be obtained by the widow within that family: if 
the father-in-law is alive, from him, if not alive, from 
the deceased husband’s brothers. Tho assent of 
sal oe and remote kinsmen is insufficient. [p. 710, 
col. 1. 

The principle is the same if the husband dies 
separate from his kindred. The widow must still 
obtain the assent of her father-in-law, and if he 
be dead, of the divided brothers or the other 


nearest Sapindas, In considering what assent iS 
sufficient, rights of property cannot be disregarded: 
and the widow cannot be allowed to adopt on the 
assent of remoter relations when there are nearer 
ones in existence. [p. 710, cols, 1 & 2.] 

Appeal from a decree of the Madras 
High Court, dated April 17, 1914, affirming 
a decree of the District Judge of’ 
Ganjam., 


FACTS of the case are sufficiently stated 
in their Lordships’ judgment. The only 
question for determination in’ the appeal 
wasas tothe validity of the adoption of the 
plaintiff-appellant No. 1. The trial Judge 
found that the consent of the Sapindas, on 
which such adoption was based, was insuflci- 
ent ; also, that the widow who adopted the 
plaintiff had no power surviving in her to 
make such adoption, © whatever assent 
she received. The High Court (Sir O. 
Arnold White, C. J., and Oldfield, J.) affirmed 
the dismissal of the suit on the frst ground 
only. 

Hense this appeal. 

Messrs. De Gruyther, K. O., and Parikh, for 
the Appellants —The necessary consent of 
Sapindas was in fact given. Both Courta 
are against us on this point, but their 
findings are not conclusive, as the question is 
really one of ‘law. The authorities show 
that the widow’s motives in making an 
adoption gre immaterial, but that the 
corrupt giving of assent is bad. All that 
has to be shown is that the Sapindas ex- 
ercised their discretion bona fide : that they 
consented upon what they believed to be 
the wish of the deceased thag an adoption 
should take place, 


[Mr, Dunne, K. 0., for the Respondents.— 
The case ig covered by Madana Mohana Deo v. 
Purushothama Deo (1) decided on April 
26th last.) 

That is quite different from the present 
case, 

[ Lorp Seunaz,—It it be clear that the 
widow never thought of any spiritual 
benetit to her husband, but merely wanted 
to spite someone, cannot the adoption be 
invalidated P] 

That is no worse than her failing to adopt 
from private motives although authorised, 


(1) 46 Ind, Oas. 481; 35 M. L.J. 138; 5 P, L.W. 
179;8 L. W. 167; 16 A. L. J. 725; (1918) M. W. N. 
621; 24 M. L, T. 231; 28 O. L. J. 40341 M, 855; 20 
Bom, L R, 104], 45 I. À 156 (P. C.). 
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Her motives are immaterial. It is true 
that fhe nearest Sapindas here have not 
given their consent, but we have the con- 
sent of others, and it is not necessary that 
all should assent: you only need sufficient 
assent fo show thatthe adoption was in 
the interest of the deceased, or should 


he asserts, nearer in degree as the paternal 
uncle’s son to Viswanadha and has, there- 
fore, a title superior to that of the defend- 
ants to the succession to his estate. 

The Ramnad cass [Collector of Madura v. 
Moottoo Ramalinga Sathupathy) (2) 
established the proposition that under the 


be presumed to be in his interest. -—. Dravidian branch of the Mitakshara Law, 


Collector of Madura vy. Mootto Ramalinga 


Sathpathy [Ramnad case] (2); Vellanki 


Venkata Krishna Rao v, Venkata Rama 


in the absence of, authority from her 
deceased husband, a widow may adopt a 
son with the assent of his male agnates 


“Lakshmi (3); VenKatakrishnamma v. Annapur- in the Dravida country, where such law is 
namma (4); Parasara Bhattar v, Rangaraja in force. The plaintiff, accordingly, placed 


Bhattar (5). 


his adoption on two grounds—first, that 


Messrs. Dunne, K. O., and Dube, for the Narasayamma had direst authority from 


Responden's, were not called on. 
‘JUDGMENT. 


her husband to adopt a son to him; and 
secondly, that his own adoption was made 


Mr, Ameer Ati.—This appeal arises out with the authority of the husband’s kindred. 


of 8 suit brought by the plaintiff, Basava- 
raju, on the 22nd Desember 1909, in the 


After the institution of the suit, other 
parties, who had acquired interests in the 


Court of the District Judge of Ganjam, in properties in dispute from the plaintiff or 
the Madras Presidency, for possession of from his guardian, were joined as co- 
considerable landed property by virtue of plaintiff’; it is, however, unnecessary to 


his right as the nearest reversioner by ad- 


option to, one ‘Viswanadha Rao, the last 


male owner. And the question for de- 
termination by this Boardis whether the 
adoption under which he olaims title is 
valid under the Hindu Law. Viswanadha 
died in 1886, and since his .death the 
properties were held by his widow, Maha- 
lakshmamma, for a Hindu widow’s estate 
until her decease in 1908, when the defend- 
ants, who are admittedly the grandsons 
of Viswanadha’s paternal granduncle and 
who, on failure of the adoption alleged by 
the plaintiff, would be entitled as the 
nearest reversioners, took possession of the 
same and their possession was confirmed by 
the Revenue Authorities, before whom the 
question now in dispute was first litigated. 

The plaintiff's claim is based on the 
allegation that Basavaraju, the father of 
Viswanadha, and one Pedda Sanyasiraju 
were two brothers, and that Pedda pre- 
deceased Basavaraju, leaving a widow 
named Narasayamma, who in 1896 adopted 
him asasonto her husband. He is thus, 

(2) 12 M. I. À. 397; 10 W. R., P.O. 17; 1 B.L. R. 
P, O. 1; 2 Suth. P. O. J. 185; 2 Sar. P. O. J. 361; 20 
E. R. 389; 3 Mad. Jur. 298; 1 Ind, Des. (N. B.) 1. 

(3) 1M. 1744 LA. 1; 1 Ind. Jur, 63; 26 W. R. 21; 
3 Sar. P.C. J. 669; 3 Suth. P. O, J. 353; 1 Ind. Deo. 
(N. s.) 116 {P. 0.). 

(4) 23 M. 486; 10 M. L, J. 73; 8 Ind. Deo. (N. 8.) 741, 

(5) 2 M, 202; 4 Ind, Jur. 393; 1 Ind, Deo, (N. s.) 412, 


refer to them in this judgment.. The follow- 
ing pedigree will explain the exact rela- 
tionship of the sontesting parties :— 











ai aoa 
( 
Peerayalingam, Ayyarajı, 
| ” Sanayasiraja 
Pedda Sanyasiraju, Basavaraju, 
died 1840 or 1853, died 1878. 
married 
Narasayamma, ` 
died H 
Plaintif, alleged Viswanadha Rao, 
to have been died 1880, leaving 
adopted in 1896. a widow, 
Mahalakshmanima, 
died 1908, 
Rajaswara Balasurya Lakshmi 
Rao, Prasada Rao, Prasada Rao 
deceased. defendant, defendant. 


The defendants challenged both the 


‘power of the widow to make any adoption 


and the validity of the assent or authority 
with which it was alleged to have been 
made. They contended - that under the 
sirsumstanses, which will be detailed later, 
Narasayamma had no power to make an 
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adoption to her deceased husband, and that 
in any event the assent of the Sapindas, 
on whioh its validity was conditioned, was 
not legally sufficient. The District Judge, 
before whom the case came for trial in the 
first instance, in an able judgment in 
which he examined the facts as well as the 
law applicable to those facts with consider- 
able care, came to a conclusion wholly 
adverse to the plaintiff. He held in sub- 
stance that the plaintiff had failed to 
establish the alleged authority from. the 
- husband to the adopting widow, and that 
the consent of the Sapindas on which the 
claim was rested was not sufficient. The 
learned Judge furthér held that Peeraya 
and his two sons Pedda and Basavaraju 
formed a joint undivided Hindu family ; 
that Pedda died in the lifetime of his 
father somewhere before 1842; that on his 
death his interest in the joint fathily property 
vested by right of survivorship in Peeraya 
and Basavaraju ; and that he left no separate 
property to which his widow sould suaceed 
and hold separately. He held that, in this 
condition of the joint family, the power 
and capacity of his widow to make any 
adoption to him came fo an end when the 
joint family property vested in Viswanadha’s 
widow. He accordingly dismissed the 
plaintiffs’ suit. 
. onthe plaintiffs’ appeal did not consider it 
necessary to enter upon a consideration of 
this latter branch of the learned Judge’s 
decision relating to Narasayamma’s power 
to make the adoption, They, however, 
concurred with the first Court in its other 
findings, and in agreement with the trial 
Judge, held that the Sapindas’ assent was 
notsufficient in law to validate the adoption 
in question, and dismissed the appeal. 
The plaintiffs have now appealed to His 
Majesty in Council, and it bas been 
strennously urged on his behalf that the 
lower Courts have wrongly applied the law 
to the present case. As the trial Judge 
has in his judgment fully set ont the 
facts, their Lordships are relieved of the 
necessity of stating them in any detail. 
They propose, therefore, to refer only to 
some salient points in the history of this 
family. It appears that Peerayalingam, the 
grandfather of Viswanadha, died in 1846, 
leaving him surviving his widow Veyamma, 
who was the owner in her own right of 
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the greater part of the property which 
forms the subject-matter of this litigation. 
The plaintiffs allege that Pedda died in 
1853, whilst the defendants place his 
death so far back as 1840. As already 
stated, the trial Judge has found on the 
evidence that the latter date represents 
approximately the real date of his death. 
The finding isthat he died some years 
before his father’s death in 1846. Veyamma 
died in 1855, when the entire family 
estate vested in Basavaraju, the surviving 
son of Peeraya. He died in 1878, leaving a 
son Viswanadha, who survived him only 
two years. On his death his widow succeeded: 
to the estate, and held it as a Hindu 
widow until 1908. Narasayamma, the widow 
of the predeceased co-parcener, had become, 
on the death of her husband, entitled to 
maintenance, which she received from the 
estate until her death in 1907. Peeraya- 
lingam, the grandfather of Viswanadha, 
had a brother named Ayyaraju; his son 
was also called Sanyasiraju and the present 
defendants are the sons of Sanyasi., At 
the time of the alleged adoption, this 
Sanyasi, who might be conveniently called 
Sanyasi II, was alive. Upon this state 
of facts, the two questions of law which 
the High Court had to determine were 
exactly the two which the District Judge 
has discussed and decided. First (and this 
went to the very root of the plaintiffs’ 
title), whether Narasayamma had, 
under the ciroumstances of Peerayalingam’s 
family any power in 1896 surviving in her 
to make the adoption; secondly, if she 
had, whether the assent that is put for- 
ward ig sufficient. As already observed, 
the High Court have abstained from express- 
ing an opinion on the first point. 

Assuming that Narasayamma had, when she 
purported to adopt the plaintiff Basavaraju, 
the power to make the adoption, the question 
arises whether that power was validly ex- 
ercised. Inthe absencs of authority from 
the husband, the valid exercise of the power 
by a Hindu widow in the Dravida country 
is conditioned on the assent of her bus- 
band’s Sapindas. In the present case the 
claim is rested on the assent of seven king. 
men. The District Judge has, for conveni- 
ence of reference and examination, divided 
the agnatic relations of Viswanadha living 
at the time of the alleged adoption into 
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five groups in the order of propinquity. 
In the first group are included Sanyasiraju 
(the defendants’ father) and the defendants. 
Sanyasiraju died in 1899;it has been found 
that his assent was not asked for nor 
given. In the second group are included 
three persons whose consent is said to 
be contained in a paper, Exhibit B. Both 
Courts (have held their signatures to be 
_ forgeries. To group No.3 belong plaintiff 
Basavaraju’s father, his paternal uncle, and a 
witness of the name of Ayyappa Raju. 
These three have cértainly given-their assent 
to the adoption. 

To group No. 4 belonged a man named 
Borayya Bhusana, since deceased, who is 
alleged to have conveyed his assent in a 
letter addressed to the widow. This letter 
contains a general approval of her inten- 
tion to make an adoption, but does not 
evince a consent to apy specific adoption. 
There are several en in the remotest 
group who do not seem to have been approach- 
ed and do not enter into the - consider- 
ation of the case. The question then is 
whether, in the absense of anthority from 
the husband and of the consent of the 
nearest Sapinda, the assent of remote Sapin- 
das is sufficient to validate the exersise 
of the -widow’s power, None of the decid- 
ed oases deal with the sonerete question 
under consideration. The decision in the 
- Ramnad case [Collector of Madura v. Moottoo 
Ramalinga Sathupathy| (2), which forms the 
principal authority on the validity of an 
adoption with the sonsent or authority of 
the husband’s Sapindas, deslares in general 
terms-the class of kinsmen among whom 
the consent should be sought; and the 
generality of the expressions has in some 
instances given rise to doubts. But a 
close examination of the judgment shows 
elearly to their Lordships’ mind what the 
Board intended to indicate. Dealing first 
with the case of a joint and undivided 
family, joict in food, worship and estate, the 
Board observed as follows:— 

“The question who are the kinsmen 
whose assent will supply -the want of 
positive authority from the deceased hus- 
band is the first to suggest itself. Where 
the husband’s family is in the normal 
condition of a Hindu family—vz. e., undivid- 
ed—that question is of comparatively easy 
solution, Jn syeh 9 gase the widow, under 


-the Jaw of all the schools which admit 
this disputed power of adoption, takes no 
interest in her husband’ share of the 
joint estate, except aright to maintenance. 
And though the father of the husband, if 
alive, might, as the head of the family 
and the natural guardian of the widow, 
be competent by his sole assent to autho- 
riza an adoption by her, yet, if there be 
no father, the sonsent of all the brothers 
who, in defanlé of adoption, would take 
the husband’s share would probably be 
required, since it would be unjuat to allow 
the’ widow to defeat their interest by 
introducing a new so parcener against their 
will,” 

There the widow had asquired soma 
property whieh was held by her husband 
separately from the other membərs of 
the family, which is not the case in the 
present instance, as Pedda left no separate 
property. Dealing with the sase of a widow 
so situated, Sir James Colvile went or to 
SAy: — 

“Where, - however, as in the present 
ease, the widow has faken by inheritance 
„the separate estate of her husband, there 
is greater difficulty in laying down a rule. 
The power to adopt, when not actually 
given by ‘the husband, oan only be exercis- 
ed when a foundation for it is laid im 
the otherwise neglected observance of reli- 
gious duty, as understood by Hindas. 
Their Lordships do not think there is any 
ground for saying that the consent of 
every kinsman, however remote, is essential, 
The assent of. kinsmen seems to be requir- 
ed by reason of the presumed incapacity 
of womeu for independence rather than 
the nasessity of procuring the sonsent of 
all those- whose possible and reversionary 
interest in the estate would be defeated 
by the adoption. In such a oase, therefore, 
their Lordships think that the consent of 
the. father-in-law, to whom the law points 


as the natural guardian and venerable 
` protector’ of the widow, would be 
sufficient. It is not easy to lay down an 


inflexible rule for the case in which no 
father-in-law is in existence. Every such 
case must depend upon the circumstances 
of the family. All that can be said ig 
that there should be such evidence of the 
assent of kinsmen as suffices to show that 
the act is done by the widow in the 
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proper and bona fide performance of a 
religious duty, and neither capriciously nor 
from a corrupt motive.” 

The decision in the Ramnad case [ Collector 
of Madura v. Moottoo Ramalinga Sathupathy ] 
(2) was followed and explained in 
Vellanki Venkata Krishna Rao v. Venkata 
Rama Lakshmi (3), which established the 
following propositions: That the requisite 
authority in the case of an undivided 
family is to be sought by the widow 
within that family; that it is in the members 
of that family that she must presumably 
find such counsellors and protectors as the 
law makes requisite for her; and that 
she cannot at her will travel ont of that 
undivided family and obtain the authorization 
required from separated and remote kinsmen 
of her husband. This being the position 
of a widow in an undivided family, what 
are the conditions imposed on her if her 
husband happens to die in a state of 
separation from his_ kindred? Division does 
not affect her personal dependence or give 
her an independent status to alter by her 
own authority the succession to the. estate 
which she takes as the widow of her 
husband. She iy still dependent for counsel 
and protection upon the nearest Sapindas 
of her husband, who are the most closely 
united to him by ties of blood, or, to 
use the languages of Hindu lawyer: by 
“sommunity of corporal particles.’ The 
father of the deceased, if still alive, con- 
tinues to be her “natural guardian and 
venerable protector.” He has furthermore 
a direct interest in the protection of the 
estate, for in case of her death without 
leaving her surviving a daughter or the mother 
of her deceased husband, he has a right to 
the: reversion. His authorization is, there- 
fore, essentially requisite to the validity of an 
adoption by herto her husband. If there is 
‘no father the divided brothers take his place 
by virtue of the tie of blood as her husband's 
nearest Sapindas; they become her natural 
guardians and the protestors of her interests 
They also have an interest in the pro. 
tection of the inheritange. In the absence, 
then, of the father the assent of the divided 
“ brothers is equally requisite for the validity 
of the widow’s adoption. If a majority 
assent and one refuses, his objection may 
“be discounted. Buf the absence of their 
gonsent, or in case there is ony one, of 
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his consent, cannot be made good by the 
authorization of distant relatives remotely 
connected whose interest in the well-being of 
the widow or the spiritual welfare of the 
deceased, or in the protection of the estate, 
is of minute character, and whose assent 
is more likely to be influenced by im- 
proper motives. In this sonnexion it seems 
desirable to bear in mind the following 
observations of the. Board in Syrz Virada 
Pratapa Raghunada Deo vw, Sri Brozo’ Kishoro 
Patta Deo (6):—~ 


“But it is impossible not to see that 
there are grave social objections to making 
the succession of property, and, if may be, 
in the case of collateral succession, as in 
the present instance, the rights of parties in 
actual possession, dependent on the caprice 
of a woman, subject to all the pernicious 
influences which interested advisers are too 
apt in India to exert over women possessed 
of, or capable of exercising dominion over, 
property. It seems, therefore, to be the 
duty of the Courts to keep the power 
strictly within the limits which the law 
has assigned to it.” 


It is true that `in the judgment of this 
Board inthe Ramnad case [Collector of Madura 
v. Moottoo Ramalinga Sathupathy] (2) 
some expressions are used which might 
imply that the question of reversionary 
interest forms only a secondary consideration 
in determining what Sapindas’ assent is 
primarily requisite, but the remarks thah 
follow as to the right of co-pareeners in 
an undivided family to consider the ex- 
pediencsy of introducing a new co-parcener, 
coupled with the observations of the Board 
in the subsequent: case [Vellanki Venkata 
Krishna Rao v. Venkata Rama Lakshmi (3)], 
show clearly that rights to property 
cannot be left ont of sonsideration in the 
determination of the question. 


In ‘the latter case [Vellanki Venkata 
Krishna Rao v. Venkata Rama Lakshmi 
(3)] the Board observe as follows:— 


“Tbere should, be such proof of assent 
on the part of the Sapindas as should be 
sufficient to support the inference that the 


(6) 1M. 69; 3 I, A. 154; 11 Mad. Jur. 188; 25 W. R, 
291; 3 Sar. P, O. J. 583; 3 Suth. P, O, J. 263; 1 Ind. 
Dec. (xN. g.) 45 (P. 0.), 
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adoption was made by the widow, not from 
capricious or corrupt motives in order to 
-dəfeat the interest of this or that Sapinda, 
but upon a fair consideration, by what may 
be called a family counail, of the expediency 
of substituting an heir by adoption to the 
deceased husband.” 

And an eminent Hindu lawyer, dealing 
with the question whose consent is requisite 
to the validation of an adoption when the 
husband is separate, remarks that an adop- 
tion is more a temporal than a spiritual 
institution, there being no spiritual reason 
for adoption if the deceased left a fraternal 
nephew; and that the requisites of a valid 
adoption are all temporal; therefore, the 
spiritual sonsideration should not be allowed 
fo influence the judgment regarding the 
secular essential. And he then goes on 
to add—. 

“Some light is thrown on the point by 
the decisions relating to alienations by 
widows with the assent of the next heir.” 
—Golap Chandra Shastri, on the Hindu 
Law of Adoption. . 

The reasons which make the assent of 
divided brothers a requisite condition apply 
mutatis mutandis to the case of the nearest 
Sapindas other than brothers. In the present 
‘case, Sanyasiraju II was unquestionably 
the nearest Sapinda to Pedda at the time 
of Narasayamma’s adoption. He was also 
unquestionably nearest to Viswanadha. The 
case for the plaintiff is that in 1882 he 
had given his consent to Narasayamma 
making an adoption, which was repeated in 
1&94. The trial Judge who’ heard the 
evidence found as a fact that both allega- 
tions were false ; and the High Court agree 
in that view. The concurrent finding of 
the two Courts onthis point is not open to 
-question on this appeal. Their Lordships 
consider, even if it were open, to discussion, 
the reasons given by the District Judge 
for dishelieving the story to be conslusive. 

It was argued at the Bar that noappli- 
cation was made for the assent of Sanya- 
siraja II, because it was known that he 
would refuse. This, in their Lordships’ 
opinion, is afutile reason for not applying 
for his assent. 

In their Lordships’ opinion this suit must 
fail on the second ground on which the trial 


t 


Judge desided the case, viz., that Narasayamma . 


did not obtain the requisite assent necessary 
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Their 
Lordships express no disapproval of the 
decision of the District Judge on the first 
point, but, like the High Court, do not find it 
necessary to decide it, 

Their Lordships will, accordingly, humbly 
advise His Majesty that the decree of 


‘the High Court dismissing the suit should 


be affirmed and the appeal should be dis- 
missed with costs, 
Appeal dismissed, 


Solisitor for the Appellants. —Mr. Edward - 


‘Dalgado. 


.Solisitor for the Respondents.-Mr. Douglas 
Grant. i 


PATNA HIGH COURT. 

MISCELLANEOUS CıvıL APPEAL No. 178 or 1917. 
Desember 5, 1918. 

Present:—Sir Dawson Miller, Kr., Chief 

Justice, and Mr. Justice Mullick. 
Babu KUNJ LAL — APPELLANT 
VETSUS 
Babu BANWARI LALL AND OTHERS — 


Re3PONDENTS. 

Civil Procedure Code (Act F of 1908), O. XI, r. 21, 
Sch. II, paras. 14, 21—Discovery of documents, order 
for—Failure to obey order, effect of—Arbitration cut 
of Court—Revocation of submission, grounds for—Delay 
caused by voluntary absence of party, effect of— Award 
failing to determine question submitted, effect of— 
Procedure—Limiiation Act (IX of 1908), Seh. I, Art. 
178—Application to file award—Date of award, what 
18. 7 : 

Where a party fails to comply with an order for 
discovery, the proper remedy is for the party seeking 
discovery to apply to have the proceedings stayed 
or the suit dismissed. [p. 718, col. 1.) 

Where parties submit their differences -to arbit- 
ration, they cannot be allowed to revoke or with. 
draw from the submission except for very good 
cause. [p. 714, col. 1.] i 

Where delay in making an award by the arbitra- 
tors was caused by the voluntary absence of one of 
the parties, that party cannot impugn the award on 
the.ground ofdeliy Nor issu:h delay a sufficient 
ground for revocation of the submission by the 
party in default. [p.-714, col. 2 | 

In cages where a reference to arbitration is made 
by the order of the Court, the Court may remit the 
award for the determination of matters left 
undetermined under paragraph 14 of Schedule II 
of the Civil Procedure Code, but in the -case of 
arbitration without the intervention of the Court 
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paragraph 21 of the Schedule confers no such power 


on the Court and if any of the matters referred to 
in paragraph 14 of the Schedule is proved, the Court 
has 2 option but to refuse to file the award. [p. 715, 
col. 1. 

The date of the award referred to in Article 178 of 
Schedule I of the Limitation Act is the date when 
the award ig delivered to the partiesso that they 
have notice of its contents, and not the date on which 
it is actually written and ‘signed. [p. 719, col, 2.) 

Appeal from an order of the Subordinate 
Judge, Muzaffarpur. 

Messrs. Sarosht Charan Mitterand Sudhansu 
K. Mutter, forthe Appellant. 

Messrs. Purnendu Narain Singh, Gour 
Chandra Pal and Nitat Ohandra Ghose, for the 
Respondents. | 

JUDGMENT. 
Minter, C. J.—This is an appeal from an 
-order of the Additional Subordinate Judge 
of Muzaffarpur refusing the appellant’s 
application to file an arbitration award under 
Schedule LI, clause 20, of the Civil Procedure 
Code, The plaintiff and the defendants 


‘Nos. I and 2 are members of a Hindu joint - 


family. The defendant No. 3 is the widow 
of a deceased so-parcener of the’ family, 
In 1908 the members of the family had 
separated, in mess. On tke Ist April 1911 


"by a registered deed the plaintiff and 
“defendants Nos. 1 and 


2 submitted the 
partition of the family property and settle- 
ment of certain matters indispute between 
them in connection therewith to the 
arbitrament of Babu Jnanendra - Mohan 
Dutta and Babu. Apurba Krishna Mitter 
as arbitrators. The submission provided 
that the award order and partition and 
arbitration ofthe arbitrators or umpire in 
all or any of the matters so referred 
should be final and conclusive between 
the parties and their representatives. No 
limit of time was prescribed for making 
the award. By a previous agreement of 
the 27th January 1908 the same parties 
had submitted a partition of their joint 
property to three arbitrators, who had entered 
on the arbitration and made a partial partition 
of the property but owing to delay in eom- 
pletion of the award the parties agreed by 
mutual consent to cancel the submission, 
and by the present submission it was 
provided that the arbitrators might adopt 
partially or wholly the matters already 
settled or decided by the former arbitrators, 
The arbitrators duly entered on the arbitra- 
tion in the year 1911 and adjourned from 
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time to time. A great numberof meetings 
were held and it was not until the 8th 
Ostober 1915 that the final award was 
made, The value of the property was 
about Rs. 2,10,000 and no doubt there was 


a considerable. amount of work to be done, 


It further appears that the defendant 
No. 2 lived during a considerable portion of 
that time at Patna and Hilsa, 
distance from Muzaffarpur where the 
meetings were held, and probably it was 
not always easy to sonvene meetings to 
suit the convenience of all parties. Further 
the defendant No. 2 was absent for about 
a year of the time on pilgrimage. The 
defendant No. -3 Musammat Deoki Bibi 
joined inthe arbitration by agreement in 
writing dated the Ist May 1915, submit- 
ting her interest in the property to be 
determined by the same arbitrators in the 
same arbitration, The procedure adopted 
by the arbitrators with the consent of all 
parties appears to have been to deal with 
separate portions of the property at different 
times as the arbitration proceeded, ard 
provisional decisions were arrived at from 
time to time distributing the different 
properties between the co-sharers in pro- 
portion to their shares. Minutes of the 
proceedings were kept and the desisipns 
were enteréd in the minute book. By 
July 1915 practically the whole estate had 
been in this way partitioned. On the 14th 
July in that year a draft award was 
drawn up and submitted to the parties, 
who were invited to formulate objections 
thereto for final diseussion. Up to this 
time there was nothing to show that any 
party was dissatisfied with the manner in 
which the arbitration was conducted or 
the length of time occupied, but on the 
12th Jnly 1915 on the eve. of the publica- 
tion of the draft award the defendant No. 2 
wrote a letter to each of the arbitrators 
in similar terms, purporting to revoke and 
cancel the submission on the ground cf 
delay in completing the award. The 
arbitrators apparently did not feel justified 
at this stage in desisting from their 
labours at the request of one party alone 
and they proceeded to hear objections by 
the parties to the draft award. The 
defendant No. 2 himself appeared and took 
part in the objection proceedings, and on 
the Sth October 1915 the arbitrators 
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having disposed of the objections published 
thòir award. On the 14th March 1916 
the plaintiff applied to the Subordinate 
Judge to file the award. The defendants 
filed objections. The Subordinate Judge 
rejected the plaintiff's application upon 
a number of ` grounds, which may be 
summarised as follows :— 


(1) Tkat there was no valid reference 
to arbitration as undue influence, was ex- 
ercised by one of the arbitrators Babu 
Jnanendra -Mohan Dutta on the defendant 
No. 1 to induce him to agree to the 
sabmission. 

(2) That the defendant No. 2 was 
justified in revoking the submission owing 
to long and unreasonable delay in. making 
the award. 

(3) That the arbitrators left undetermined 
certain matters submitted to them. 


(4), That the arbitrators were guilty 
of misconduct in the following particu- 
lara: 


(a) In failing to insist upon the pro- 
duction of certain accounts in the 
‘possession of the plaintiff dealing 
with matters in controversy in 
the arbitration. 

(b) In that one arbitrator sat alone 
from the 7th November 1914 to 
the llth Angust 1915. 

(c) In that on three days there were ex 
parte hearings. 

~ (d) Inthat certain matters outside the 
` gcope of the reference were dealt 
with by the arbitrators. 
(5). That the arbitrators exhibited a 
bias in favour of the plaintiff. ` 
(6), That the application was barred by 
limitation. ., s 


~N 
With regard to the first point it appears 
that Babu Jnanendra Mohan Dutta had acted 
as Pleader to the family and was more 
or less in their confidence. Both the 
defendants were educated men and presum- 


ably capable of looking after their own - 


affairs. It would appear that there had 
been some discussion and possibly dissatis- 
faction -about the dilatoriness of the arbitra- 
tors appointed by the earlier submission 
referred to and on the 18th March 1911 
Babu Jnanendra Mohan Dutta wrote a letter 
to the defendant No. 1 in these terms: — 

Tam sorry the arbitration matter ig 


— 
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still pending without final desision. I don’t 
think the arbitrators will finish the work 
soon. As we look to the interest of you 
all, we advise you to refer toa separate 
arbitration and I and Apurba Babu are 
willing to act as arbitrators on moderate 
fees. Baku Harish Chandra and Babu 
Kunja Lal are agreeable to this. If you 
also consent to the matter please come and 
settle the affairs. May this find you al. 
right.” 


In the result the parties agreed to revoke i 
the earlier submission and to appoint Babu 
Jnanendra Mohan Dutta and Babu Apurba 
The Subordi- 
nate Judge came to tbe conclusion that 
this was an improper letter to write 
that Jnanendra Babu should haye advised 
the parties to seek independent advice 
which was not done, and sums up the mate 
ter by saying that defendant No. 1 wag 
persuaded by Jnanendra Babu to submit to 
the new arbitration and adds: “In my 
opinion defendant No. 1 was not free to act 
to the best dictates of his conscience 
There was no valid reference in this case 7 
I oonfess I have some difficulty in follow- 
ing the reasoning by which the learned 
Judge arrives at the conolusion that there 
was no valid reference. I can see nothing 
improper in a letter such as that written 
by Babu Jnanendra Mohan Dutta to the 
defendant No. 1, offering himself as arbi- 
trator after apparently discussing the 
matter with the plaintiff and the other 
defendant who were agreeable to the course 
suggested. I have also read the evidence 
of the deferidant No. 1 and I am unable 
to discover the slightest indication of any- 
thing in the nature of fraud or eyen of 
undue pressure or persuasion upon the 
defendant to agree to the terms of the 
submission. Even had there been some 
persuasion exercised to induce the defend. 
ant No. 1 to sonsent to a course agreed 
to by the other parties, I cannot see 
unless some fraud or impropriety ig shown, 
that this would be any reason for holding 
that the submission was not valid. In 
my opinion this part of the learned Judge's 
decision cannot stand. 


The second point on which the Sub- 
ordinate Judge's decision is based cannot, 
in my opinion, be supported. His desjsion 
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on this point appears to me to be based 
upon a misunderstanding of the effect of 
the judgment in O. B. Coley v. V. A. 
DaCosta {1}. Where parties submit their 
differences to arbitration, they cannot be 
allowed to revoke or withdraw from the 
submission except for very good cause. In 
the present case before any objection was 
taken tothe delay by the defendant No. 2, 
the arbitration was practically completed 
and although no final award had been 
made, this defendant bada very fair idea 
as to how he’ would stand at the end of 
it. One cannot shut one’s eyes to the 
fact that he was not altogether satisfied 
with the properties allotted to his share. 
Some of them had not turned out as well 
as he expected. But up to the eleventh 
hour he had shown no inclination to be 
dissatisfied with the length of time occupied 
in the proceedings. Indeed it was mainly 
due to the fact that he himself had been 
on pilgrimage for a year and for part of 
the. rest of the time lived at a distance 
from the other parties that the proceed- 
ings .were protractéd and, in my opinion, 
it would be contrary to the whole spirit 
of the law affecting submission to arbitra- 
tion to permit one party to revoke his 
authority at his own pleasure without 
shewing some better reason than that 
which appears in the present case. In 
O. È. Ooley v. V. A. DaQosta (1) shortly 
after the submission the arbitrator appoint- 
ed by the responderit (one of the parties 
to the submission), before any material 
progress had been made in the arbitration, 
went to a hill station for the benefit of 
„his health and all proseedings were suspended 
for about 7 months from the date of the sub- 
mission and there was no prospect of any- 
thing further being done in the near future. 
The appellant (the other party) therenpon 
revoked the submission. Inspite of this the 
Subordinate Judge shortly afterwards ordered 
the submission to be filed, and on the 
refusal of the appellant’s arbitrator and 
the umpire to act, appointed another 
arbitrator and umpire in their places 
without any notice to the appellant. The 
new arbitrators then met and subsequently 
delivered fan award. The proseedings of 
the new arbitrators were heard er parte 


(1) 17 O, 200; 8 Ind. Dec. (xN. 54) 672, 
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in the absence of the appellant, although 
he was served with notice. The Court 
found that where there is unreasonable 
delay in proceeding with the arbitration, 
one of the parties may revoke the 
submission if the delay is not explained 
or justified by any ast on his part. 
They also found that the proceedings of 
the new arbitrators were tainted with ’ 
illegality for other reasons not material to 
the present discussion. I agree with the 
principles laid down in that case; but the 
sircumstances of the present case are 
entirely dissimilar. The only reason which 
appears for any delay in completing the 
proceedings in the present case is that 
mentioned by the arbitrators themselves 
in their award, namely, the voluntary absence 
of the party who now seeks to impugn 
the award on the ground of delay. In 
my opinion, no case has been made ont. 
which would justify the Court in refusing 
to file the award on the ground of 
delay. 

The third point is the one which pre- 
sents most difficulty in this appeal. By 
the terms of the submission the arbitra- 
tors had the option of adopting partially 
or wholly the matters already settled and 
decided by the former arbitration. It 
was also provided that the arbitrators 
should divide and partition.in any manner 
as to them might seem fit and proper all 
such property, moveable and immoveable, 
as was still jointly owned by the parties. 
They were also to settle and decide all 
accounts between the parties and to adjust 
or otherwise settle and deside all srediis 
and debts due and owed by the joint 
banking business of the parties, and for 
the purposes of such division “make any 
allotment of such credits and debts between 
the parties as to them might seem just 
and proper. There were a large number 
of villages jointly owned by this family, : 
Most of these villages had been partition- 
ed in the former proceedings, including 
certain Zemindaries at Ulac. The allot- 
ment of those villages previously arrived 
at was adopted by the new arbitrators, 
There were, however, thrae or four villagesof 
Ulac Blaka which bad not been previously 
partitioned, and these were advisedly kept 
joint by the arbitrators as they wers ad- 
jacent to the family residence of the partieg 
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and the award provided that each of the 
parties should take a third share in eash 
of these villages. There were also some 
diara lands consisting of two villages, 
which were advisedly kept joint as they 
sould not be valued with precision. 
The learned Judge came to the 
conclusion that the award was bad by rea- 
son of this defeat and could not, there- 
fore, be filed. The rules contained in the 
Sesond Schedule of the Civil Prosedure Code 
relating to arbitration without the inter- 
vention of the Court provide (paragraph 
21) that where the Court is satisfied that 
the matter has been referred to arbitration 
and that an award has been made thereon 
and where no ground such as is mentioned 
or referred to in paragraph 14 or paragraph 
15 is -proved, the Court shall order the 
award to be filed and shall proceed to 
pronounce judgment according to the award. 
Paragraphs 14 ‘and 15 form part of the 
procedure applicable to references ordered 
by the Court. Paragraph 14 authorises 
the Court to remit the award to reconsidera- 
tion of the arbitrators where (inter alia) 
the award has left undetermined any of 
the matters referred to arbitration or where 
16 determines any matter not referred to 
arbitration, unless such “matter can be 
separated without affecting the determination 
of the matters referred. Paragraph 15 
relates to the grounds upon which alone an 
award can be set aside. These inolude 
corruption or misconduct of the arbitrator 
or umpire, fraudulent concealment of material 
matters by the parties or thei? wilfully 
misleading or deceiving the arbitrator or 
umpire. ; 

Whilst it is clear that in cases where the re- 
ference is made by the order of the Court the 
Court may remit the award for the deter- 
mipation of matters left undesided under 
paragraph 14-~of the Schedule, it has been 
held by the Courts of this country that 
paragraph 21 of the Schedule confers no 
. such power in the sase of arbitration with- 
out the intervention of the Court and that 
if any of the matters referred to in para- 
graph 14 are proved, the Court has no 
option but to refuse ‘to file the award. It 
is in my opinion regrettable that such 
power does not exist and the absence of 
any such power under the rules must, in 
many cases, work great hardship and ingone 
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venience upon the parties. It may well 
bə that after great labour and expense 
have been incurred by the parties in settl- 
ing.their differences by arbitration, one of 
them in whose favour the matters referred 
have been decided may find himself unable 
to file the award and obtain the judgment 
of the Court thereon if some small portion 
of the matters referred to arbitration has 
been left undetermined. It is, however, in my 
opinion, too late now to question the con- 
struction which has been placed upon 
paragraph 21 by the High Courts of 
Bombay, Allahabad and Calontta and if it 
should: appear that the arbitrators without 
the consent of the parties have failed to 
partition the Mauzas in question when they 
were required to do so by the submission, 
there will be no option but to refuse to 
file the award. It becomes necessary, there- 
fore, to consider how far, if at all, the 
parties have either by the submission or 
by subsequent consent agreed to the course 
followed by the arbitrators. It is true that 
the submission by clause 2 gives the arbitra- 
tors the option to adopt partially or wholly 
the matters already settled or.decided by 
the former arbitrators. The former 
arbitrators partitioned practically the 
whole of the villages leaving those in 
question joint, and it is contended that 
paragraph 2 of the submission entitled the 
arbitrators to adopt- in its entirety the 
decision arrived at by the former arbitrators 
and to retain these villages and the dara 
lands as joint property. l am afraid I 
cannot accept this argument. In so far as 
the previous arbitrators left undivided any 
of the joint property, I think it was the 
intention of the submission thatthe present 
arbitrators shonld deal with if, 

It is next contended that clause 17 of 
the submission, which provides that the 
award order, partition and arbitration of the 
arbitrators or umpire in all or any of the 
matters referred to them shall be final and oon- 
elusive, contemplates that any of the matters 
referred to the arbitrators and dealt with 
by them shall be binding upon the parties 
notwithstanding that other matters are left 
undecided. Had this clause stood alone there 
would have been much force in this argu. 
iment, but after consideration of the doon- 
ment as a whole and especially clauses 3, 
4 and § I have come to the conclusion 
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that it was the intention that all the joint 
property of the parties should be partition- 
ed in one way or another, in so far as it 
was capable of partition. And even if 
the arbitrators with the best intentions 
in tha world failed to carry out the 
terms of the submission in any ‘material 
particular, it seems to me that. we have 
no power to file the award which would 
on this hypothesis be incomplete. So far 
as the Ulao villages are concerned, they 
were in fact partitioned between the parties 
in equal shares. Their interest, therefore, 
ceases to be that of joint tenants such as 
the interest enjoyed by so-parceners and 
becomes that of ‘tenants-in-common, giving, 
gach of the parties a separate interest and 
separate rights in the subject-matter. The 
submission nowhere provides that the whole 
of the immoveable properties shall be 
partitioned by metes and bounds, although 
speaking generally I think it must, be assumed 
that it was the intention of the parties that 
this method should be adopted. And had 
the whole of the immoveable property been 
divided by shares instead of by metes and 
bounds, I think it would have been correct to 
say that the arbitrators had failed to carry 
out the duties imposed upon them. Where, 
however, there are special incidents attach- 
ing toa small portion of the property, such 
as the four villages of Ulao Elaka by 
reason of their propinquity to the family 
residence ofthe parties, which make it more 
convenient for all of them that this pro- 
perty should be divided into shares only, [ 
think it may safely be assumed that such 
a mode of division in this partisalar in- 
stance was not outside the contemplation of 
the parties. In the well-known jadgment 
delivered by Lord Westbury in the case of 
Appovier v. Rama Subba Aiyan (2) it is pointed 
out that “if there be a conversion of the joint 
tenancy of an undivided family into a 
tenapey-in-common of the members of that 
undivided family, the undivided family 
becomes a divided family with reference 
to the property that is the subject of that 
agreement and that is a separation in interest 
and in right although not immediately fol- 
lowed by a „de facto actual division of the 
subject-matter.” In my opinion there was 
within the terms contemplated by the sub- 

(2) 11 M. T. A. 75; 8 W. R. P. O. 1; 1 Suth. P. 0. J. 
6517; 2 Sar. P. O, J, 218; 208, R. 30. 
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mission a partition of this property having 
regard to its peculiar charagter. The same 
reasoning applies, in my opinion, with equal 
force to the diara villages which, as I 
read the award, were also partitioned in the 
same manner, namely, into thirds, and which 
sould not be valued with that precision 
necessary to enable the arbitrators to divide 
them by metes and bounds. 

It appears moreover from a perusal of 
the minutes of the meetings of the arbi- 
trators that there was some discussion 
between. the parties as to the manner in 
which this property not hitherto parti- 
tioned should be dealt with. At the 14th 
meeting held on the 7th January 1912 
the matter was referred to and if was 
agreed to sonsider at a subsequent meeting 
whether any partifion would take place 
or not. At a later meeting held in 1912 
the following minute is recorded: “The 
parties agree that excluding certain pro- 
perties which they agree fo keep joint, 
we shall divide the properties in three 
lots and then put the lots up to bids and 
then make the allotments,’ The property 
therein referred to was clearly immoveable 


` property as no personal property was kept 


joint, and at a later date at a meeting 
held on the 30th April 1913. after the 
arbitrators had been to Ulao to inspect 
the residential house of the parties, it is 
recorded that the immoveable properties 
were arranged in three lots of nearly | 
equal value and drawn by lot between 
the parties. It is clear I think that the 
word “bids” in the previous entry refers 
to something in the nature of drawing 
lots. Now it is not suggested that there 
was any other property except that of 
the dzara villages and Ulao which the 
parties agreed to keep joint, and I think 
if must be taken until the contrary be 
shown that the agreement to keep joint 
in the sense of not dividing by metes 
and bounds san only refer to the dara 
mahals and the Ulao villages which the 
arbitrators in their award say were advisedly 
kept joint. It is true that at a subsequent 
date when objections to the draft award ware 
put forward at the invitation of the arbitra- 
tors in Ostober 1915, the defendant No. 1 
claimed that the four Ulao villages should 
be divided and that he should get one 
of them whigh he named, I do not think, 
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however, that at that stage of the proceed- 
ings when he had agreed to the previous 
partition two years earlier and the parties 
had been put in possession,~ he was 
entitled to insist upon a different basis 
of partition, and in my opinion the arbi- 
trators were justified in refusing to accede 
to this demand. The reasons given by 
him for claiming the division of the Ulao 
villages by metes and bounds are that the 
villages which had been already allotted to 
him were some distance away in the 
Bhagalpur and Dumka districts and that 
labourers and other necessaries could not 
be obtained in those Mauzas whilst in the 
village which he claimed they could. I 
hold that the award cannot be impeached on 
this ground. 

Under the same heading it was also 
contended ‘that the arbitrators failed to 
partition Mauza Rahimpur. The defend- 
ants claimed this as joint property. The 
evidence about it is very scanty but so 
far as it goes, it appears that this village 
was purcbased by the plaintiff in the farz 
name of Gobind Sahai in the year 1909 
after the parties’ had separated in mess 
and were carrying on a separate business. 


There was no evidence to show that it 
was joint property. The award does not. 


specifically mention it butin Schedule X 
which deals with claims and objections of 
the respective. parties, the arbitrators after 
dealing with a number of claims and objec- 
tions state in paragraph 17 “ claims made 
by the one party or the other similar to those 
mentioned in the foregoing paragraphs of 
this award are all disallowed”, The para- 
graphs in question deal with many things 
the partition of whish was claimed as 
being joint property. In some cases it 
was found that they did not exist and in 
others that the claim failed for want of 


proof, I think, therefore, it must be taken. 
that the arbitrators intendéd to disallow 


this claim. In any case it is for those 
contesting the validity of the award to 
show that the property in question was 
joint property which the arbitrators omit- 
ted to partition in compliance with clause 
3 of the submission, They have failed to 
do so, 

It was next contended that certain 
moveables were not divided; These econ- 
sisted of a sewing machine, some iron safes 
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and a diamond ring. It is sufficient to 
say that the arbitrators dealt with this 
claim in Schedule X, paragraph 12, and dis- 
missed it for want of proof. 

` In the same way it was contended that 
debts due by the banking business had not 
been apportioned. There is no evidense 
that any such debts existed but if they 
did, they would be covered by clause 11 
of the award and each party would be 
liable for one-third share. Moreover debts 
due from the joint family could be realis- 
ed by osreditors from any member of the 
family and a division of particular debts 
between the members could not for any 
practical purpose be made otherwise than 
by shares, The assets might be and were 
allotted, but the debts could not be assign- 
ed so as to bind the oreditors. Clanse 
5 of the submission gave thearbitrators a 


. wide power as to the method of adjusting the 


debts of the banking business, if any, and 
the method adopted seems to me to have 
been the most practical and in accordance 
with the terms of the submission: The next 
point was that a balance of Rs. 1,298 out of 
a sum of Rs. 5,015 said to have been 
paid to Gobind Sahai, one of the former 
arbitrators, was left unaccounted for. The 
arbitrators dealt with this in Schedule X, 
clause 5, and disallowed the claim for 
want of proof, I do not see how we can 
question this finding. Such evidence as 
there was in support of the contention that 
any sush balance existed was ocertainly 
inconslusive. 

The fourth objection, heading (a), refers 
to certain documents relating to some of 
the lahnas awarded to the plaintiff and 
which the arbitrators ordered the plaintiff 
to produce. The lahnas in question appear 
as items Nos. 2 and 7 of Schedule 1A of the 
award. No. 2 was & mortgage decree 
obtained by the family against one Mukh- 
ram Singh. No. 7 was some shares in the 
Tirhut Stores. The deeree appears to have 
been for a sum of Rs. 400 and was assessed 
by. the arbitrators after bidding by the 
parties at that amount. There is nothing 
to show that ib was worth more. ‘The 
Tirhut Stores shares were assessed in the 
same way and valued at Rs. 200.” On 
the llth August 1915 the defendant No. 1 
applied by letter to the arbitrators to 
order the plaintiff to produce the decree 
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and account of Mukhram Singh’s decree 
and an account of dividends received from 
the Tirhut Stores. The letter was sent 
on to the plaintiff, who endorsed it: “It is 
not stated which baht is required.” “On 
the 14th August a discussion took place 
befors the arbitrators, who ordered the 
plaintiff to produce the accounts asked 
for, The order was not complied with. 
The defendant No. 1 called attention to 
this again in his written objections to 
the draft award on the 2nd October, 
The defendant No. 2 does not appear to 
have mentioned it. In Schedule A of the 
award giving the list of laknas allotted to 
the plaintiff, a note appears to the effect 
that no evidence was adduced by the 
parties about the amount of Mukhram 
Singh’s debt and the dividend of Tirbut 
Stores. Where a party fails to comply 
with an order for discovery, the proper 
remedy is for the party seeking discovery 
to apply to have the proceedings stayed 
or the suit dismissed. The deeree against 
Mukhram or a oértified copy sould also 
have been produced by the defendants 
themselves withont any difficulty, if it would 
assist them and if any dividend was paid 
by the Tirhut Stores which carried on 
business in Muzaffarpur, the defendants 
could easily have obtained evidence of the 
fast. None of these sourses were adopted 
and I am not prepared to hold that the 
arbitrators were bound of their own ini- 
tiative to refuse to proseed until the order 
had been complied with, still less to hold 
that the course adopted amounted to 
misconduct. The defendants, both before 
the arbitrators and again in the present 
proceedings, have had every opportunity of 
proving that the accounts not produced 
would have shown that the assessment of 
the two items named was under-estimated, 
if such were the fact, and that the arbi- 
trators were misled, but they have not 
availed themselves cf the opportunity and 
there is nothing to show that any injustice 
has been done. This objection in my opinion 
fails. 

As to objections 4 (b) and (e), itis 
true that one arbitrator sat alone for the 
period named to hear and record objec- 
tions by the parties and on three days there 
were ex parte hearings in which each party 
in turn explained his objections, This pro- 
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cedure, which would have been objectionable 
in ordinary circumstances, was adopted with 
the full concurrence of all the parties and 
they cannot now be allowed to take ex- 
ception to 8 sourse in which fortke sake 
of convenience they previously concurred. 
The minute of the 24th meeting on the 
16th September 1914 records: “Tt is agreed 
by all the parties that J. M. Dutta would 
receive the objections of the parties and 
their evidence, if any, the decision to be 
The 
procedure thus agreed to was carried out. 
One of the arbitrators sat to hear and 
record the objections on a number of days 
and - subsequently on the 19th September 
and the lst and 2nd Ostober 1915 each 
of the parties appeared before the arbitra- 
tor in turn and explained his objections. 
It appears from the evidence that no desi- 
sions were come to by the arbitrator on 
these occasions. He merely recorded the 
objestions. The objections as recorded 
were eonsidered and desided subsequently 
by tbe two arbitrators sitting together. In 
the circumstances no exception can be taken 
to this course, 

he objection 4 (d) refers to two suits 
referred to as Nos. 126 and 132 of 1911. 
In the first the claim was by the mother 
of defendant No, 2 claiming money deposit- 
ed in tbe defendants’ banking business, 
In the second the plaintiff was the pre- 
sent plaintifi’s son claiming a like deposit. 
The learned Judge says these matters were 
beyond the reference and the action of the 
arbitrators’ was wulfru vires, but gives no 
reasons for arriving at this conclusion. It 
seems to me that under clause 5 of the 
submission it was within the powers of the 
arbitrators to settle all debts due by the 
joint banking business, which these claims 
were. It is said that the real claimants 
were the defendant No. 2 in the one case 
and the plaintiff in the other. If this is 
so, the arbitrators would have power to 
deal with it under paragraph4 of the 
submission which enables them to settle 
all accounts between the parties. Mcreover 
from a perusal of the minutes of the 8th, 
9th and 10th meetings it is impossible to 
arrive at any other conclusion than that? 
all parties consented to these olaims being 
dealt with in the arbitration, This objection 
cannot be supported, 
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As regards the fifth objection, the learned 
Judge draws attention to some instances 
in which the arbitrators refused by their 
final award to alter the provisional allot« 
‘ ment by which certain properties were 
apportioned to the plaintiff's share, although 
in the meantime these properties turned 
out better than anticipated. In one case a 
mortgage decree allotted to the plaintiff 
at the decretal amount was realised by 
him by sale ‘of the property which he 
‘purchased. The property proved worth more 
than the decretal amount. The arbitrators 
refused to revise the assessment of the 
‘ desree and, in my opinion, quite rightly. 
The increment was due to the fast that 
the plaintif purchased the mortgaged pro- 
perty, which if was open to anyone to pur- 
chase. His speculation turned out profitable. 
In another case a garden house was allot- 
ted to the plaintiff and he was put in 
possession. Before the final award it” was 
purchased by Government under the Land 
Acquisition Act for a larger sum. ‘The 
properties of this nature had been allotted 
by the former arbitrators and the parties 
had been in separate possession for a long 
time. The arbitrators had adopted the 
previous allotment and retained the parties 
in possession long before the final award 
and refused to interfere with the assessment 
(sea clause 3 of the award). The learned 
Judge said, this showed undue bias in favour 
of the plaintiff. Many similar instanses 
were discussed by the- parties before the 
arbitrators in objection to the draft award 
and before the final award. The arbitra- 
tors in some instances, for reasons given, 
modified the provisional assessment in favour 
of one party orthe other. in other cases 
they refused todo so. The learned Judge 
appears to have reviewed the evidence and 
pointed out some instances in which the 
award turned out profitable to the plaintiff 
and oriticises the decision come to by the 
arbitrators. His criticisms would have been 
appropriates in argument before the arbitra- 
tors before the award was made, but with 
due respect to the learned Judge 1 think 
he was travelling outside his province in 
reviewing the evidence and acsnsing the 
arbitrators of bias besause he himself would 
have arrived ata different decision on the 
evidence. We were invited to adopt the same 
sourse but must respectfully desline to do so. 
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The next point dealt with by the learn: 
ed Judge appears to me to be based ona mis- 
apprehension of Schedule VIII of the award. 
This schedule adjusts the monetary liability 
between the parties and makes the amounts 
payable in two kists of three months each with 
interest at 6 per cent. and adds that if the 
conversion of the award toa decree of-Court 
is delayed by any party entitled to get 
the same, interest will not run on the amounts 
awarded. The learned Judge treats this as 
a penal clause designed to stifle fair and 
legal objections to the award on pain of 
forfeiting interest. In my opinion this was 
not meant to penalise proper legal objections 
to the award. If a valid objection to the award 
were taken by any party and upheld, then 
the award sould not be filed and the 
stipulation as to interest would avail 
nobody, If a baseless objection be taken 
and delay be sansed in filing the award, 
I can see nothing objestionable in depriv- 
ing the unsuccessful party of interest 
for the period of delay in filing the 
award caused by his own unsucsessful ob- 
jection. 

The last point dealt with the questiou 
of limitation. The learned Judge treated 
the date of the draft award as the date 
of the award within the meaning of 
Article 178 of Schedule I of the 
Limitation Act, With great respect to 
the learned Judge his decision is based 
upon a -misapprebension of the judgment 
in Dutto Singh, In the matter of the petition of 
(3). That case decides that the date of the 
award referred to in the Limitation Act was 
the date when it was delivered to the 
parties so that they had notice of its 
contents, and not the date when if was 
actually written and signed which in 
many cases might be much earlier. In other 
words, the date was the date of publication, 
which is not complete until delivery to the 
parties. The draft award was not the award 
at all and its publication was not the 
publication of the award. The final award 
differed in many respects from the draft, 
whish from its very nature and the 
purpose for which it was made gould not 
be regarded as the award. The present 
application was clearly within six months 
of the date of the award, and_ this ob. 
jection also fails. 

(3) 9 O. 575; 4 Ind. Deo, (x. s.) 1031, 
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In the result the appeal will be allowed 
and the judgment and decree of the 
Subordinate Judge will be set aside; the 
award will be filed and judgment entered 
in accordance therewith. The appellant 
will be allowed costs here and in the Court 
below against the parties who appeared. 

MULLICE, J.—I1 ngres, 

- Appeal allowed, 


CALCUTTA HIGH COURT. 
APPRAL FROM APPELLATE Decree No, 105 
or 1917. 

August 8, 1918. 

Present:—Mr. Justice Fletcher and 

Mr. Justice Walmsley. 
RAJANI KANTA BHADRA-—P taintiFF— 
. APPELLANT 
Versus 
PANCHANANDA— DEFENDART— 
RESPONDENT., 

Transfer of Property Act (IV of 1882), s. 59— 
Mortgage bond—Attestation— Scribe executing bond on 
behalf of mortgagor, whether attesting witness. 

The scribe of a mortgage -bond who executes the 
document for and on behalf of the mortgagor is 
not competent to attest his own signature. [p. 721, 


i, 2. 
a Sete bond purpsrted to be attested by the 


scribe and another witness. The mortgagor being 
an illiterate man, the document was executed by 
the scribe for and on behalf of the mortgagor and 
no mark or thumb impression of the mortgagor 


appeared on the bond: 
Held, that the bond was not attested by two 
witnesses as required by section 59 of the Transfer 


of Property Act. [p. 721, col. 2.] 

Appeal against the decree of the Subor- 
dinate Judge, 2nd Court, Tipperah, dated 
the 23rd of August 1916, reversing that 
of the Munsif, 2nd Court, Brahmanbaria, 
dated the 3rd of September 1915. 

FACTS appear from the judgment. 

Babu Birendra Kumar De, for the Appel- 
lant.—This appeal is on behalf of the plaint- 
iff, and it arises out of a suit ona mortgage 
bond. The Court of first instance decreed 
the suit, .but on appeal the lower Appellate 
Court reversing the desision of the primary 
Court dismissed the suit, Both the original 
mortgagee and the mortgagor are dead and 
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the suit was brought by the son of the - 
mortgagee against the son of the mortgagor. 
The main defence was that the amount 
(principal and interest) due under the mort- 
gage bond had been satisfied. The ground 
on which the Court of Appeal below dis- 
missed the suit is that the bond has not 
been duly proved as required by law, al- | 
though the point was taken neither in the 
Court of first instance nor in the memo- 
randum of appeal presented in the Court of 
Appeal. It was only at the time of the 
hearing of the appeal that this point on 
which the decision of the lower Appellate 
Court is based was raised for the first time. 
My first point is that the lower Appellate 
Court should not have allowed the defendant 
to urge this point in appeal, especially when 
the plaintiff was not served with any - notice 
that this point would be urged inappeal. 

[Fuercusr, J.—The Appellate Court has 
got discretion to allowa point of law to be . 
urged although the point was not raised in 
the first Court and not taken in the memo- 
randum of appeal, provided it can decide 
the point from the- evidence on the record 
before it. | 

No doubt if oan do so. But in exersis- 
ing the discretion the Appellate Court must 
also consider other circumstances connected 
with the point raised for the first time. In 
this case it should have considered that in 
the written statement there is not only no 
denial of the execution of the document 
and of its having been duly attested by 
witnesses, but also there is the plea of the 
fact of payment of all amount due under the 
bond, which has been disbelieved by the 
first Court. In fact the execution of the 
bond has been admitted, and so the defend- 
ant sannot-turn round and say that the 
deed was not duly executed or that the 
execution has not been duly proved, because 
a party to a suit cannot be allowed to take 
up Inconsistent pleas to the detriment of the 
other party. 

My next point is that the Court of Appeal 
below has erred in law in holding that the 
scribe who signed the nams of the mort. 
gagor (who was an illiterate man) ean- 
not be taken to be an attesting witness, and, 
therefore, the execution of the bond has not 
been -proved as required by law. Rofers to 
section 59 of the Transfer of Property Ast. 
In this case the mortgage bond was not 
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signed by the mortgagor’s Attorney. The 
mortgagor himself was present but as he 
was an illiterate man and so could not sign 
bis name, hig name was signed by the pen 
of the scribe who must have been present at 
the time of the execution. Kefers to 
Dinamoyee Debi v. Bon Behari Kapur (1). 

[Babu Hemendra Kumar Das, for the Re- 
spondent,—The decision of their Lordships 
of the Judicial Committee reported as Shamu 
Patter v. Abdul Kadir Rowthan (2) is author- 
ity on this point. | 

The facts of that case are somewhat 
different from those of this case, and so thai 
gase cannot support the defendant’s son- 
tention. My submission is that where the 
name of the mortgagor was written by the 
_ pen of the scribe who wasall along present, 
the scribe who sigus his name as an attest- 
ing witness may be taken as an attesting 
witness sompetent to prove the execution 
of the bond. 

FLEtTcaeR, J.—A person osannot attest his 
T own signature. | 


The soribe is not attesting his own signa- 


ture but he is attesting the signature of the 
person whom he represented atthe time of 
the execution of the deed. 

Babu Hemendro Kumar Das, for the Re- 
spondent, referred to Shamu Patter y, Abdul 
Kadir Rowthan (2); Sarurjigar Begam v. 
Barodakant Mitter (8) and Ram Bahadur 
Singh v. Ajodhya Singh (4), in which this 
point was decided. 


JUDGMENT, 

FLETCHER, J.—This is an agneal by the 
plaintiff against the decision of the learned 
Subordinate Judge of Commilla, dated the 
23rd August 1916, reversing the decision of 
the Munsif at Brahmanbaria. The plaint- 
iff brought the suit to enforce a simple 
mortgage. The plaintiff isthe heir of the 
original mortgagee and the defendant is the 
heir of the original mortgagor. The 
learned Judge of the lower Appellate 
Court has dismissed the suit for the 


(1) 7 0. W. N. 160. 

(2) 16 Ind. Cas. 250; 85 M. 607; 16 C. W. N- 1009; 
23 M. L. J. 321; 12 M.-L. 1.388; (1912) M, W. N. 
935; 10 A. L J, 269; 14 Bom. L. B. 1034; 16 O. L. J. 
596; 39 I. A. 218 (P. C.). 

5 Ind. Oas. 539; 87 0. 526; 14 O. W. N. 974; 
L, J. 568. 

(4) 34 Ind. Oas. 870; 20 0. W. N.699; 1 P. L. J. 

129; 3 P, L, W. 98.. «6 
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reason, amongst others, that it has not 
been proved that the dosument sued upon 
was executed in the manner required by 
section 59 of the Transfer of Property Act. 

The fasts found are these: The original 
mortgagor was an illiterate man and the 
document was drawn up by the soribe—one 
Uma Nath Dutt. The mortgagor not being 
able to sign his name, the document was- 


‘executed on his behalf by Uma Nath, and 


it is found and is supported by an inspection 
of the mortgage-deed that no mark or 
seal or thumb impression of the mortgagor 
appears on the mortgage-deed. The learned 
Judge .considered that the document had 
not been attested by two witnesses as re- 
quired by section 59 of the Transfer of 
Property Act, the only persons purporting 
to sign the dosument being Uma Nath as 
the scribe and one witness Prokash. It is 
quite clear in the scireumstances that Uma 
Nath, having exesuted the document for 
and on behalf of the mortgagor, was not 
competent to attest his own signature as 
an attesting witness, even in the view that 
the subscription of his name as the scribe 
amounted to attestation within the meaning 
of section 59 of the Transfer of Property 
Act. In that view, only Prokash was the 
attesting witness. The document ‘having 
been attested by only one attesting witness 
was not, therefore, executed in the manner 
prescribed by seation 59 of the Transfer of 
Property Act. In my opinion, thiscase is 
clearly covered by the observations of the 
Privy Counsil in the case of Shamu Patter 
y. Abdul Kadir Rowthan (2). IT agree 
with the conclusion arrived at by the learned 
Judge of the lower Appellate Court. The 
present appeal, therefore, fails and must ba 
dismissed with costs. 


WALMSLEY, J.—I agree. 


Appeal dismissed, 


722 ; 
GUR DAYAL V, REGG SUTHERLAND & CO, 
OUDH JUDICIA]; COMMISSIONER'S 
cou 


Execution of Drogen Appear No. 36 oF 
1918, 
September 6, 1916, 
Present:—Mr, Lindsay, J. C., and Mr, Stuart, 
A. J.C, l 
Babu GUR DAY AL— JUDGMENT- 
DEBTOR— APPALLANT 
versus 
Messrs. BEGG SUTHERLAND anp Co.— 
DEORER- HOLDERS— RESPONDENTS. 

Oudh Civil Digest, para. 172—Haecution of decree— 
Decree transferred from one Court to another— 
Competence of Court to persevere with execution where 
first attempt to execute has failed. 

A decree does not become incapable of execution 
within the meaning of paragraph 172 of the Oudh 
Civil Digest merely because one atiempt fo execute 
if has proved unsuccessful. The Court to which 4 
decreé is sent for execution is competent to persevere 
with the execution until it is made to appear either 
that satisfaction has been obtained or that execu- 
tion is no longer possible. 

A decree having been transferred to a Court 
for execution, the decree-lolder made an application 
for arrest of the judgment-debtor. The Court 
directed the issue of a warrant of arrest, which was 
returned withthe endorsement that the judgment- 
debtor could not be found. Immediately after- 
wards the decree-holder again made an application 
for the arrest of the judgment-debtor and the 
Court directed the issue of a second warrant: 

Held, that the Court had jurisdiction to direct 
the issue of a second warrant. 

Appeal against the order of the Subordi- 
nate Judge, Lucknow, dated the 28rd August 


1918, 


Babu Hart Kishen Dhaon, for the Appel- 
lant. 


us under Order XLI, rule 11, and after 
hearing the arguments of Counsel we have 
come to the conclusion that it must be 
dismissed, 

Tho facts are as follows. The appellant 
Gur Dayal is a person against whom a 
decree for close on Rs. 14,000 was obtained 
in the Conrt of the Subordinate Judge at 
Cawnpore. This decree was transferred for 
execution to the Court of the Subordinate 
Judge of Lucknow and after the transfer 
an application was made on behalf of the 
decrea-holders for the arrest ofthe appel- 
lant-judgment-debtor. It is said that a 
warrant was issued and that if was re- 
turned with an endorsement to the effect 
that the judgment-debtor. could not be 
found, The learned Counsel informs us that 
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JUDGMENT.—This appeal is up before 
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after this return had been made, the Court 
ordered the proceedings to be filed (dakhil 
daftar). Immediately after thig another 
application was made for the judgment- 
debtor’s arrest. This time the warrant was 
executed and Gur Dayal was taken into eus- 
tody. 

The argument before us is that after 
the first warrant for arrest had been return- 
ed unexeonted, the exeonting Court had 
jurisdiction to deal with the 
matter and that it was the duty of the 
Court there and then to return the execu- 
tion proceedings to the Court at Cawnpore, 
In support of this argument a reference 
is made to paragraph 172 of the Oudh 
Civil Digest, which deals with the proce- 
dure to be observed by Courts in Ondh 
which receive applications from other Courts 
for execution. It is provided by the rule 
contained in this paragraph that the execu- 
tion record is to be returned to the Court 
whioh made the decree in three cases, 
namely, (1) when the decree has been 
executed wholly or in part, (2) when the 
decree is found for any reason to be in- 
capable of exeontion, and (3) if no applica- 
tion is made for execution after the expiry. of 
one yenr from the date on which the decree is 
received, The rule further provides that in-no 
case is the execution file to be consigned to 
the record room of the exesuting Court, 
The appellant’s Counsel takes his stand 
upon that portion of the rule which pro- 
vides for the return of the execution record 
when the desree is found for any reason to 
be incapable of execution. In other words, 
the contention seems to be that because 
the first warrant whioh was issued for the 
arrest of the judgment-debtor was returned 
unexecuted, the decree could no longer be 
executed by the issue of a second warrant, 
We are unable to entertain this, argument, 
In no way is it possible to say that a 
decree becomes inoapable of execution 
because one attempt to execute it has turned 
out to be infrustuous. In short, it cannot 
be said that the jurisdiction of the exesut. 
ing Court is to be confined to one attempt 
to execute the desree and no more, In 
our opinion it is sompetent tothe Court 
whioh is executing the decree to persesyerg 
with the execution, until if is made to 
appear either that satisfaction has been 
obtained or that execution is no longer 


~ 
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possible. We haye no doubt that the 


Subordinate Judge of Lucknow had jurisdia- 
tion to issue this second warrant for the 


arrest of the judgment-debtor, \ 
The appeal is dismissed accordingly, | 
Appeal dismissed. 





NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 

Secoxp Civiu Appesat No. 500 or 1917. 
September 23, 1918. 
Present:_Mr. Mittra, A. J. O. 
MADHUSUDAN DAS—Derenpant 
—APPELLANT 

VErsStis 
- 40 BISSUJI—Pcaintise — RESPONDENT. 


+ Rasements Act (V of 1882), s. 69 (b)—License, 
whether can be revoked. 


Under section 60 (b) of the Easements Acta 
license may be revoked by the grantor, unless the 
licensee acting upon the license has executed a 
work of permanent character and incurred expen- 
ses in the execution. 


Plaintiff, out of gratitude, allowed the defendant 
who was his medical adviser to occupy a certain 
house. The defendant erected a compound wail, 


fixed up a water pump, flagged the floor with 
stones and erected two huts: 


Heid, that the improvements executed by the 
defendant were of a permanent character~ and 
that, therefore, the license was not revocable during 
the lifetime of the defendant, 


Appeal from the decree of the Court of 
the District Judge, Raipur, dated the 27th 
July 1917, in Appeal No, 27 of 1917. 

Mr. M. R. Bobde, for the Appellant. 

Mr. J. O. Ghose, for the Respondent, 

JUDGMENT.—The Courts below have 
found that the defendant-appellant was 
given a: license to live ina house belong- 
ing to the plaintiff, It would appear that 
the plaintiff was under the medical treat- 
ment of the defendant andthe house was 
given to live in ont of gratitude. There 
was no written agreement as to the terms 
on which the defendant was to oaoupy it. 
It has: been held by the Courts below 
that the defendant was a mere licensee. 
The point raised in this second appeal is 
that the case is covered by section 60, 
clause (b) of the Indian Easements Act. 
Under that section a license may be revoked 
by the grantor unless the licensee acting 
upon the lisense has executed a work of 
permanent charaster and incurred expenses 
in execution. The first Court found that 
the defendant had spent Rs, 600 (six 
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hundred) in what may be described as 
Improvements. The finding of the lower 
Appellate Court is that only Rs. 200 (two 
hundred) was spent by the defendant, The 
lower Appellate Court finds that the 
improvements consist of a compound wall, 
the fixing up of a water pump, the flagging 
of the floor with stones and the erection 
of two huts. -Having recorded these find- 
ings, the learned District Judge thinks 
these are nothing more than what an 
ordinary licensee paying no rent would 
make for adding to bis comforts. I am 
unable to agree with him in his view that 
a licenses would spend so mush as Rs. 200 
(two hundred) for his own comforts when. 
the license can be determined at any 
moment. These findings substantially com- 
ply with the terms of the Statuta and I 
think that the license should have been 
held not revocable. The first Court pro- 
perly dismissed the suit, holding that the 
license was not revocable during the life- 
time of the licensee. The appeal is decreed. 
The decree of the lower Appellate Court is 
set aside and the decree of the first Court 
restored. Each party will bear his own costs 


_of the two Appellate Courts. 


Appeal allowed. 





fs 


PUNJAB CHIEF COURT. 

Seconp Civit Appeat No. 867 or 1917. 

April 25, 1918. 

Present:—Mr, Justice Shah Din, 
BELI RAM AND aNnoTHsR-—PLAINTIFES 
— APPELLANTS 

versus ` 
UMAR BAKHSH AND OTHERS— DEFENDANTS 
— RESPONDENTS, 

Custom—Abadi, house in, occupied by kamin— 
Collateral, whether entitled to succeed, 

Under the ordinary village custom a near collateral 
of a deceased kamin is entitled to retain possession 
of a house in the village abadi which was occupied 
by the deceased. 

Second appeal from the deeree of the 
Senior Subordinate Judge, Gujranwala, 
dated the 27th: November 1916. 

Mr. Kharak Singh, for the Appellants. 

Mr, Taj-ud-Din, for the Respondents, 

JODGMENT.—I have not thought it 
necessary to call upon the Counsel for the 
respondents in this case, as after hearing 
the appellants’ Pleader I think that the 


decree passed by the Senior Subordinate 
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Judge, Gujranwala, which is under appeal, 
is correst and must be maintained. The 
Senior Subordinate Judge has held, on 
. the authority of a recent decision of this 
Court, reported as Kala v, Hasham (1), 
that the respondent Umar Bakhsb, being 
a near collateral of Ahmad Din, deceased, 
who had been in possession of the house 
in dispute as a kamin under the appellants, 
is entitled to retain possession of the same 
under the ordinary village custom applicable 
to such cases. Ahmad Din left a widow 


Musammat Budhi, who resided in the house. 


for about a year and then abandoned it. It 
is argued that there is no definite finding 
by the Senior Subordinate Judge that 
-Musammat Budhi had abandoned the 
house as held by the Munsif. But on 
the appellants’ own showing Musammat 
Budhi has left the house, for otherwise 
they had no right to bring the present 
suit for possession, and it is lear that 
the fact of the abandonment of the house 
by Musammat Budhi was not disputed be- 
fcre the Subordinate Judge. It is next 
argued that since Umar Bakhsh is not 
a near collateral of Ahmad-Din, he has 
no right to succeed to the house in suit, 
But admittedly Umar Bakhsh is unole of 
Ahmad Din, and as such he is his near 
collateral, The argument is untenable on 
the face of it and hardly deserves refuta- 
tion. It is further contended that the 
appellants are not ordinary agricultural 
proprietors in the village who gave a 
site in the abadi toa kamin to build upon 
under circumstances which would entitle 
the kamin and his collaterals to have a 
right of residence in the house, But this 
point was not taken in the lower Courts 
and no issue was framed regarding it. I 
cannot, therefore, allow .it to be raised at 
this stage of the proceedings, Lastly, it 
is urged that since the respondents plead- 
ed that they were full owners of the 
house and not village kamins having only 
& right of residence therein in succession 
to Ahmad Din, the Senior Subordinate 
Judge, having found that the respondents’ 
alleged ownership was not established, should 
have decreed the appellants’ olaim. But ag 
pointed out by the Subordinate Judge, the 


7 @ 35 Ind, Oas. 291; 127 P, L, R. 1916; 63 P. W, 
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plea of permanent right of residence could 
be raised in the alternative by the respond- 
ents and was so raised by them; and 
upon that point, the finding being in their 
favour, the suit of the appellants was rightly 
dismissed. 

The appeal fails and is dismissed with 
costs, 
Appeal dismissed. 





NAGPUR JUDICIAL COMMISSIONER’ 
COURT. 
Seconp Uivin Arrear No. 118 oF 1918, 
September 30, 1918. 
. Present;—Sir Henry Drake. Brockman, 
l Kr., J. ©. 
Seth MOHAN LAL—PLAINTIEE — 
APPELLANT 
versus n 
GANESH RAM AND ANOTHER— [DEFENDANTS 
— RESPONDENTS. 

Limitation Act (IX of 1908),s. 19 (1)—Acknow- 
ledgment, what amounts to—Endorsement of payment 
implying liability for balance, whether sufficient, 

An endorsement of payment on the back of 
an instalment bond in the handwriting of the debtor, 
impliedly acknowledging his liability for the balance 
of the debt due under the bond, amounts to an 
acknowledgment of liability for the purposes of 
section 19 (1) of the Limitation Act. 

Maniram v, Seth Rupchand, 2 N. L. R, 180; 4 
C. L. J. 94; 8 Bom. L. B. 601; 10 0. W. N. 874; 1 M. 
L. T, 199; 8 A. L. J. 525; 16 M. L. J. 300; 33 0. 1047; 
83 I. A. 165 (P. CO), followed. 

Appeal against the decree of the Addi- 
tional District Judge, Seoni, in Civil Appeal 
No. 60 of 1917, desided on- the 18th 
December 1917, arising ont of Civil 
Suit No. 153 of 1917, desided by the Munsif, 
Seoni, on the l&th August 1917, 

Mr. Hrakshah, for the Appellant. 

Mr. G. L. Subhedar, for the Respondents. 

JUDGMENT.—This second appeal arises 
out of a suit brought’ on the 9th May 
of a bond (Exhibit P-1), dated 
the 18th February 19038. By this document 
the defendants who are respondents in this 
Court, promised to pay Rs. 1,000 due to 
the plaintiff-appellant by 5 ‘instalments of 
Rs. 2060 each. The payments were to be 
made in the month of Baisakh of each 
of five consecutive Sambat years begin- 
ning with 1967, so that they were due as 
follows:— 

1. Between the 25th April 
24th May 1910. 


and the 
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2, Between the 14th April and the 
13th May 1911. l 
3. Between the 
lst May 1912. 
4, Batwaen the 
20th May 1913. 
5. Bstween the 
9th May 1914, 
The firat instalment was paid in fall 
on the 16th May 1910. Two other pay- 
ments were made, namely, Rs. 186-40 on the 
10th Novembar 1912 and Rs. 57-5-0 on the 
30th Ostober 1918. All these payments 
were evidenced by an endorsement written 
on the back of the bond bythe defendant 
Ganesh Ram and signed both by himand 
by his so defendant Ramshand. The endorse- 
ment has been translated thus ; 
44 
Repayments made. 
Rs. a. p. 
. 200 0.0 Baisakh Sudi 8, 1967. 
_ First instalment paid. 
243 9 OSesond instalment, 
Sadi 15, 1968. 
Paid on account of the third 
instalment, Rs. 43-9-0. 
Rs. 183-4 0 Katik Sudi 1, 1939, 
Garden expenses caused to be 
credited. 
Ins. 57-5-0 Katik Sudi l, 1970 
(30th October - 1913). Garden 
exnenses caused to bs sredited. 


413 9 0 


The bond contains a stipulation that if 
apy instalment remained unpaid wholly or 
in part on due date, the balance shonld 
be paid along with the next instalment, 
failing which the entire balance should be- 
come exigible in lump. Interest at 8 annas 
per cent, per mensem was made payable 
on each defaulted instalment from the date 
. of default. It is common ground that fhe 
cause of action arose on the ist May 1912, 
and in the plaint reliance is placed upon 
. the defendants’ endorsement on the bond, 
which bears date the 10th May 1914, The 
defendants pleaded limitation, aud the trial 
Judge dismissed the suit after finding on 
a single preliminary issue that the endorse- 
ment did not give the plaintiff a fresh 
period of limitation from the time of its 
being signed. His view was that the writ- 
ing did not of itself import any acknow- 


2nd April and the 


2lst April and the 


1lth April and the 


Baisakh 
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ledgment of existing liability and that 
section 19 (1), Indian Limitation: Ast, 
had, therefore, no applisation to the case. 

— In appeal sestion 19 was not relied upon 
for the plaintiff, but the lower Appellate 
Court took the same view as the trial 
Judge of the term’ of the endorsement. 

In this Court gestion 19 (1), Indian 
Limitation Ast, is again relied upon for 
the plaintiff appellant and the following 
authorities are sited: Bheemangowda v, 
Heranah (1), Janki Prasad v. Ghulam Ali (2) 
and Pamulapati.Venkatatrishniah v. Konda- 
mudi Subbrayudu (3). 

None of these sases was referred to by 
either of the lower Courts. In the’ first 
the terms of the endorsement are not given 
in the report. In the second the debt 
was a judgment-debt and the judgment- 
debtor, after making payments outof Court, 
endorsed the decree in his own harid writ. 
ing in words which were translated as 
follows:— 

“I, Ghulam Ali, judgment-debtor of this 
decree, have myself paid Rs.— and have en- 
dorsed this payment on thedecree in my own 
handwriting.” 

It was held that the description of him- 
self ay judgment-debtor necessarily implied 
the admission of lability under the decree, 
In the third oase the endorsement ran thus: — 

“Rs, 878 18th July 1905. Rs. 378 only 
have been paid towards this document by 
Subbarayudu. 

Rs. 22. Again onthe same day, Rs. 22 
only has been paid.” 

Both the learned Judges who desided the 
case had no  doubt that these endorsements 
embodied an acknowledgment of liability, 

Srinivasa Aiyangar, J., remarked as 
follows:— - 

“The debtor states in terms that he pays 
Rs. 378 towards the amount due on the 
bond and on tbe same day, made another 
payment of Rs. 22 and made another 
endorsement. I construe the endorsement 
as meaning that the debtor made a part 
payment of the amount due onthe bond 
(on that day over Rs. 1,500 was due ag 
shown on the face of the bond), which is 


(1) 7M. H. O, R. 358. Š 

(2) 5 A. 201; A. W. N. (1882) 221; 3 Ind. Deo, 
(x. 8.) 164. 

(3) 36 Ind. Cas, 240; 40 M.698; 3 L, W, 576; 
(1916) 2 M. W, N. 266, 
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certainly an acknowledgment that 
money was due.” 

The sircumstances of the present case 
are very similar to those in the recent 
Madras case and I am olearly of opinion 
that the endorsement amounts toan acknow- 
ledgment of liability. In Vithal v. Gopal 
Rao (4) I pointed ont that section 19, 
Indian Limitation Act, does not require 
the exact amount of liability to be stated 
in the acknowledgment. The defendants 
expressly admitted by writing that they 
paid Rs. 43.9.0 on account of the third 
instalment, thus indicating that the balance 
of that instalment was still unpaid. More- 
over, when the third payment (Rs. 57-5-0) 
wes made, the fourth instalment had 
already fallen due and the reference to the 
lst, 2nd and 8rd instalments only raises 
the implication that nothing had been paid 
against the fourth instalment. Similarly 
by the time the endorsement was written 


more 


the fifth instalment also had fallen due ° 


and the necessary implication from the 
omission to show any payment as made 
against it is that it remained wholly un- 
paid. This- view seems’to be supported 
by the decision of their Lordships of the 
Privy Council in Maniram vy. Seth Rup- 
chand (5), whére a mere admission that the 
defendant had open and current accounts 
with the plaintiff was held to amount to 
an acknowledgment of liability to pay any 
sum which on taking ofan account might be 
found due. 


-On behalf of the defendants-respondents 
Iam referred to Khwaja Muhammad Janula 
y. Venkatarayar (6). In thatcase the defend- 
ant who pleaded limitation had entered 
the payment in the plaintiff's assount-book; 
the body of the entry included the defend- 
ant’s signature but no signature was ap- 
pended. It was held that writing the name 
in any part of the document would suffice 
for a signature, provided the writer intend- 
ed by entering his name to indicate that 
the acknowledgment was his own. The 
judgment of Scotland, O., J., shows that to 


F 


(4) 1 Ind. Cas, 240; 6 N. L, R. 8. 

(5) 2N. L. R. 130; 4 0. L.J. 948 Bom. L. R. 
601; 10 O. W. N. 874; 1 M. L, T. 199;\3 A L.J. 525; 
16 M. L. J. 800; 33 0. 1047; 38 I. A. 165 (P, C.) ` 

(6) 2 M. H. 0, R. 79, 
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obtain the benefit of a new period of limita- 
tion the plaintiff must prove that the 
party sued has in writing, authenticated 
by his signature, either in express terms 
or by reasonable construction acknowledged 
and admitted that tke debt or part thereof 
is duefrom him. The payment made in that 
case satisfied the debt m part only and it 
was held that the entry aforesaid might serve 
as a sufficient acknowledgment in writing. 
Being of opinion that-the endorsement 
on the bond amounts to an acknowledg- 
ment of liability for the purposes of sec- 
tion 19, indian Limitation Act, I set 
aside the decrees of the lower Courts and 
remand the case for disposal on the merits 
to the Court of first instance, The Court- 
fee paid on the memorandum of second 
appeal will be refunded and other costs 
in this Court will be costs in the 
cause, 


Oase remanded, 
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CALCUTTA HIGH COURT. 
APPEALS FROM APPELLATE Decrers Nos. 2906 
a ` TO 2921 or 1916, 
July 23, 1918, 
Present :—Mr. Justice Newbould and 
Mr. Justice Panton. 
ISWAR DALIN AND OTHERS-— DEFENDANTS 
— APPELLANTS’ 
N versus 
GIRINDRA KUMAK NAG, Minor, BY ats 
Farang AND Guarpian JATINDRA KUMAR. 
- NAG AND anotarR—PraIntirrs— 


RESFONDENTS. 

Civil Frocedure Code (Act F of 1908), O. I, r. Bn 
Bengal Tenancy Act (VIII B.C. of 1885), s8. 148 4~. 
Joinder of causes of action—Suit for rent by co-sharer ` 
landlord——Prayer jor recovery of share of rent against 
tenants, whether can be joined with prayer for relief 
in alternative against co-sharer landlords, 

The plaintif as purchaser of an eight-annag 
share of an estate brought a suit against the tenants 
making his co-sharers pro forma defendants, with a 
prayer to recover his share of the rent from the’ 
tenant defendants or in the alternative from the 
pro forma defendants, if it was found that the latter 
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FA realized the share of the rent due to the plaint- 


Heid, (1) that the prayer fortthe relief against the 
pro forma defendants could be joined with the prayer 
for the recovery of rent against the principal defend- 
ants inasmuch-as Order], rule 3, of the Civil 
Procedure Code provides for the joinder of such 
claims, and it is a well-established practice to join 
such claims; [p. 728, col. 2.] 

' (2) that the pro forma defendants having recovered 
the whole rent, asserting only an eight-annas 
interest in the superior right, they were bound to 
make over half of the rent collected tothe owner of 
the other half of the proprietary right. [p. 728, col.2.] 


Appeals against the decrees of the 
Additional District Judge, Midnapore, 
dated fhe 30th of June 1916, reversing the 
decrees ofthe Munsif, 2nd Court at that 
place, dated the 25th of June 1915. 

FAOTS appear from the judgment. 

Babu Biraj Mohan Mozumdar (with him 
Babu “Jyotish Ohander Bazra), for the 
Appellants.—These appeals are on behalf 
of the pro forma defendants who are ao- 
sharer landlords, and arise. out of suits for 
the recovery of arrears of rent said to 


be due to the -plaintiffs in respeot of 
their eight-annas share in the 
Mehal. In 1907 the plaintiffs -purchased 


a four annas share in the Mehal at revenue 
sale. In 1909 ‘they purdhased by a deed 
of sonveyance two-annas_ share. 
quently in 1911 they purchased at Court 
sale another fwoannas share. The Court 
of first instance dismissed the suit on 
the ground that the plaintiffs had failed 
to establish the relationship of landlord 
and tenant. On appeal, the “Court of 
Appeal below found that the lands in suit 
were ntj jote lands and that the )6-annas 
rent was -being realized. by the pro forma 
defendants for the last twenty years, but passed 
a rent-descree for the eight annas share 
' of the rent’ against the pro forma defend- 
ants who are the eight-annas landlords, 
without | upsetting the finding of the 
first Court that the relationship of land- 
lord and tenant did not exist between 
the plaintiffs and the tenant defend- 
ants and that neither the plaintiffs nor 
their predecessors-in-interest had realized 
any rent in respect of these lands. I 
submit that in a suit so framed ‘the 
plaintiffs cannot get a rent-deoree against 
the pro forma defendants (eight-annas 
landlords) and that no desree in favour 
ef the plaintiffs can be passed so long 
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as the finding of the primary Court 
stands good. Where, as in this oase, by 
arrangement between the co-sharer landlords 
some of the landlords have been recovering 
16 annas share of the rent from some of 
the tenants, at all events, for not less 
twenty years, the arrangement oannot be 


upset except by proper and judicial pro- 
ceedings taken for that purpose, and a 
suit for rent in which the co-sharer 


landlords have been joined as pro forma de- 
fendants cannot effect that purpose. When 
the finding of the primary Court as 
regards the failure of “the plaintiffs to 
establish the relationship of Jandlord and 
tenant stands good, it is certain that they 
cannot get a decree against the tenants, 
The plaintiffs cannot also get a decree 
for the recovery of their share of the 
rent against the co sharer landlords (pro 
forma defendants) in a suit framed under 
section 14SA of the Bangal Tenancy Act, 
If the plaintiffs can at all recover 
their share from the proforma defendants, 
they can doso only by a suit for contribu- 
have been 


tion. The «o-sharer landlords 
joined simply with a view to comply 
with the provisions of section 148A, 


Bengal Tenancy Act, so that the plaintiffs 
might get a rent-decree. Tha pro forma 
defendants (appellants), who are the owners 
of the eight-annas share, sannot be made 
liable in a suit for rent against] the 
tenants for the rents which have been 
realized by them in excess’ of their 
shares. No rent decree can be passed _in 
a suit of this nature. There is no doubt 


that the form of the decree is not in 
accordance with law. The present case 
is on all fours with the case of 


Batkantha Nath Sew vy. Ramapati Chatterjee 
(1). See also the case of Lala Ram Saran 
Lal v. Nem Narain Singh (2). On the 
authority of these cases, my submission 
is, the desision of the~ Court of Appeal 
below cannot stand. Two distinct and 
separate causes of action, wiz,, one against 
the tenants and the other against the co. 
sharer landlords, have been wrongly joined 
in this suit for rent. There is a mis- 
joinder of causes of action in ‘this suit. 
Refers to Order II, rule 3, Civil Procedure 
Code. 


(1) 45 Ind. Oas. 767; 27 O, L. J. 101, 
(2) 6 Q. W. N. 826, 


N 
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[Babu Mohindra Nath Royfor the Re- 
spondents._— Even if there is any defect, 
that is cured by the provisions of section 
99, Civil Procedure Code. | 

Section 99 cannot cure the defect, inas- 
much as the misjoinder of causes of action 


in this ease has affected the merits of the case. 


Babu Mohindra Nath Roy (with him Babu 
Satcouripatt Rey), for the Respondents.—In 


- the prayer portion of the plaint your Lord- 


ships will find that the prayer of the 
plaintiffs is that a decree “may be 
passed against the tenant-defendants for 
their share of the rent, together with 4 
prayer in the alternative that if it be 


„found that the amount due to the plaintiffs 


had been realized by the pro forma defend- 
ants, a decree for the sum so realized be 
passed against the’ latter. The Court of 
Appeal below was satisfied that the sum 


‘ due to the plaintifis had been realized by 


the pro forma defendants and so it passed 
and rightly passed a decree against the 


. latter. There is no defest in the frame of 


the suit or in the joinder of parties tn the 
suit or in the form of the decree. Refers 
to Order I, rule 3 of Act VY of 1908. 
The cases referred to in support of the 
appellants’ case do not apply to the facts of 
this case. 

"Babu Biraj Mohan-Mojumdar replied. 

JUDGMENT.—The plaintiff in -these 
suits is a purchaser of an 8-anna share of 
a certain estate. He brought the 16 suits 
out of which these appeals arise and others 
to recover his share of rent from the 
principal defendants making their co-sharers 
pro forma defendants. The first Court dis- 
missed the suits, on the ground that no 
relationship of landlord and tenant existed 
between the plaintiff and the principal 
defendants. The lower Appellate Conrt has 
granted the plaintiff a decree for his share 
of the arrears of rent claimed against tha 


‘pro forma defendants, on the finding that 


the full ront bad been paid to the pro forma 
defendants by the prinosipal defendants, 
In our opinion, on the facts found this 
desision is justified. It appears from the 
plaint that the plaintiff clearly asked in 
the alternative for a decree against the 
pro forma defendants, if it was found that 
they had realized the rent due to the 
plaintifi’s share. It is contended that the 


— prayer for this relief could not be joined 


to the prayer for the resovery of rent 
against the principal defendants, but in 
our opinion Order I, rule 3, of the Civil 
Procedure Code provides for the joinder of 
such claims and it is a well-established | 
practice to join such claims. For | the 
defendants-appellants it is alleged that the 
plaintiff’s only remedy is a suit for partition 
and that without that he is not entitled to 


“recover any rent. It is said that there has 


been an arrangement between the different 
co sharers by which the pro forma defendants 
are in sole possession of certain plots of land 
and that such an arrangement cannot be 
disturbed by a rent suit of this nature. In 
the first place, we may remark that in the 
written statement of the pro forma defendants 
no allegation of an amicable arrangement in 
respect of the different portions of the estate 
was alleged. In thé next place, we observe 
that in a road-cess return submitted by the 
pro forma defendants they only asserted an 
8-anna interest in the property in suit. 
When these defendants recover the whole 
rent asserting only an §-anna interest in the 
superior right, they are obviously bound to 
make over half of the rent collected to the 
owners of the other half of the proprietary. 
right. The real difference between the two 
lower Courts is that the Munsif has accepted 
the pro forma defendants’ plea that this road- 
cess return, was filed by mistake, while the 
learned District Judge has disbelieved the 
story of mistake and held that it contained 
a binding admission. Oa these findings 
the decrees of the learned District Judge 
were right. We assordingly dismiss these 
appeals with costs. 


Appeals dismissed, 


PATNA HIGH COURT. 
MiISOBLLANEOUS Civit Appear No. 127 or 1918, 
‘November 21, 1918, 
Present:—Mr. Justice Atkinson and 
Mr. Justice Manuk. 
MANINDRA NATH ROY AND ANOTHER— 
APPSLLANTS 
VETSUS 
KANHAI RAM MARWARI— 

RESPONDENT, 
Limitation Act (IX ef 1908), s. 20, Sch. I, Art. 182, 


~ the date of 


__ kists 
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(7)—Part payment of principal, whether must be 
signed by debtor—Haecution of decree—Instalinent 
decree—Default in payment—Limitation, commence- 
ment of. ; 

Under section 20 of the Limitation Act a frash 
_ period of imitation can only begin to run. if the 
fact of the person making the payment or part pay- 
ment of the principal debt appears‘in the handwriting 
of such person. fp 729, col: 2; p. 780, col. 1.] 

Unless an instalment decree clearly leaves the 
deoree-hulder no option on the happening of a 
default but to execute the decree once and for all 
for the whole amount dne under it, the decree- 
holder may execute it on the happening of the 
first, second or any subsequent default, and limi- 
tation will ran against him only in respect of each 
instalment separately from the date on which each 
such instalment may become due and payable, [p. 
-~ 731, col. 1.] d 

Appeal from a decision of the District 
Judge, Manbhum. 

Mr. Hart Bhusan Mukherjz, for the Appel- 
lants. 

Mr, N. O. Roy, for the Respondent. 

: JUDGMENT. 

ATKINSON J.—The plaintiff in this suit 
sued the defendants for a money-debt alleged 
to be due by the defendants to the plaint- 


iff. The suit was «compromised on the 
basis that the defendants would pay to 
the plaintiff a sum of Rs. 975 in full 


discharge of principal and interest by 
annual kesis: A decree was drawn up in 
the form of a consent decree; and it pro- 
vided that the sum of Rs. 975 should be 
paid by instalments. The deores itself is 
dated the 29th. April 1912, and the instal- 
ments were to become payable on the 
Ist April of each succeeding year after 
the decree until the entire 
debt of Rs. 975 was satisfied and dis- 
charged. The decree also provided that in 
the event of default being made in the 
payment of any one of the instalments, the 
balanse remaining unpaid should immedi- 
ately fall due and be forthwith rescover- 
able. 

The -instalment payable on the Ist April 
1913 amounted to Rs. 200 and that sum 
was in fact paid. The instalment due on 
the lət April 1914 was Rs. 150 and this 
sum was also paid. Both the aforesaid 
instalments were paid on the Ist April 
1914. Since the Ist April 1914 no pay- 
ments haye been made in respect of the 

for the years 1915, 1916 and 
1917, 

The plaintiff accordingly instituted an 

application seeking. leaye to execute the 


INDIAN OASES. 
MANINDRA NATH ROY Y, KANHAI RAM MARWARI, 


729 


decree to recover the unrealized instalments 
for the respective kists due for the years 1915, 
1916 and 1917, 

Admittedly the first two instalments 
amounting to Rs. 350 have been paid by the 
judgment-debtor. 

The learuad Vakil appearing on behalf 
of the petitioners and defendants contendg 
before us that inasmuch asmo payment or 
valid acknowledgment was made or given - 
for the payments mede for the kets falling 
due on the Ist ‘April 1913 and on 
the Ist April 1914, the amount due for 
the succeeding kisis could not be recovered, 
and the right to issue execution of the 
decree is now barred by lapsé of time. 
The foundation of this argument ig based 
on the construction of section 2C of the 
Limitation Act (Act IX of 1908), On the 
analysis of this section it is quite olear 
that the argument “addressed to ug ig 
not well-founded in point of law, 

It is ‘contended that the learned Judge 
was wrong in the sonclusion at which he 
arrived, inasmuch as he held that the 
signature of the person endorsing the fact 
of payment at the time the instalments 
for 1913 and 1914 were paid, was the 
genuine signature of the person called 
Kangal Rai, and that, therefore, the debt 
for which execution was sought could be 
recovered. It is clear from the tenor of the 
judgment of the learned Jndge that he 
never had present to his mind the appli- 
cation of the proviso to section 20 of the 
Limitation Act. If he had, he wonld have 
been obliged to hold on the evidence that 
the signature of Kangal Rai in respeot of 
the payments made was invalid, inasmuch 
as it was not established by proof that 
Kangal Rai was the duly authorised agent 
of the judgment-debtor, and that Kangal 
Rai in fact made the payments alleged 
in discharge of the instalments for the years 
1913 and 1914. ae 

The decree-holder himself admita in his 
evidence that the krists for the years 1913 
and 1914 were paid by the judgment- 
debtor and by no one else; and that the 
same were paid in discharge of principal 
and interest due, and consequently by vir- 
tue of the proviso to section 20 of the 
Limitation Act, if is clear that a fresh 
period of limitation oan only begin to run 
if the fact of the person making the payment 


~ 
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or part payment of the principal debt 
appears in the handwriting of such per- 
son, 

The part payment made was made by 
the judgment-debtor and not by Kangal 
Rai, and, therefore, in order that such pay- 
ment should operate asa fresh period from 
whioh limitation should begin to run, it 
was essentially necessary that the judgment- 
sign and endorse the fact 
of the payment so made by him. The 
signature as to the fact of payment, even if 
genuinely made by Kangal Rai, would not 
satisfy the requirements of the Limitation 
Act inasmuch as he did not make the 
payment relied on even, though he may have 
been authorized to endorse the faot 
of payment by the judgment- debtor, 


This point was considered in this Court 
in & case reported as Bishun Perkash Na. 
rain Singh v. Muhammad ~Sadégue (1), In 
that case we adopted the interpretation of 
section 20 of the Limitation Act laid down 


in the Full Bench ruling reported as 
Mukhi Haji Rahmutiulla v. Covenji Bhuja 
(2); The case reported in the Patna Law 


Journal (1) and the Full Bench ruling in 
Calcutta (2), in their facts, resemble very 
There- 
fore, we are of opinion that the point 
taken by the learned Vakil on behalf of 
the petitioner is not well-founded and 
cannot be supported in point of law. 


It does not appear that the learned Judge 
properly applied the law applicable to ‘the 


facts of this case. If thecase rested merely 


on the true interpretation of section 20 of 
the Limitation Act, the learned Judge’s 
decision would have been erroneous. 


The short answer given by Mr. Roy, 
learned Counsel appearing on behalf of the 
decree-holder, to the point taken by the 
judgment debtor seems completely to dis. 
pense with the necessity of deciding the 
question of the ‘construction of section 20 
of the Limitation Ast in this case, How. 
ever, ‘we feel it right to express our opini- 
on thereon owing to the erroneous deoi- 
sion of the learned Judge. Mr. Roy bases 
his argument on Article 182, clause 7 of 


kana 


(1) 86 Ind. Cas, 375; 1 P. L. J. 474, 
(2) 28 O, 546; 12 Ind, Doo, (x. a.) 363 (P, B.), 
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the Limitation Act of 1908; and he argued ` 
that the learned Judge was in error as 
to the nature and effect of the alleged 
payments made in 1913 and 1914 which 
he conceived, had the legal effect of keep- 
ing the principal debt alive. Mr. Roy argues 
that he is not concerned with any such pro- 
position. 

. The application before the Court was for 
leave to execute the decree for recovery of 
specified sums of money due on the respective 
dates upon which the same were payable; 
and Mr. Roy contends that because the 
decrees is in that form, it gives the decrees 
holder a right to enforce payment of each 
instalment as it falls due within 3 years 
from the date on which the instalment 
became automatically payable under the 
decree. 

The wording of olause 7, Artisle 182, 
runs as follows: ‘(Where the application is 
to enforce any payment which the decree or 
order directs to be made ata certain date) 
such date.” 

Accordingly Mr. Roy argues that by 

reason of clause 7 of Article 182, he is 
entitled to execute the decree for 1915, 
1916 and 1917 and to recover all the kisis 
respectively payable on the Ist April 1915, 
lst April 1916 and Ist April 1917, these 
being instalments which accrued due and 
were payable within 3 years from the 
date of tha application for leave to issue 
execution. 
. We think that Mr. Roy’s argument is 
well-founded; and that he correctly in- 
terprets the powers exercisable under Article 
182, clause 7. 

The cases reported as Ajudhia v. Kunjal 
(3), Shankar Prasad v. Jalpa Prasad (4) and 
-Lachmi Narain v, Sarju Farshad (5) all oon- 
sistently support the argument addressed 
to us by Mr. Roy and, as we believe, accu- 
rately declare the law. The right to 
execute accrues and continues for three 
years from the date when the default 
is made in the payment of any one instal- 
ment, : 

The learned Vakil on behalf of the peti- 
tioner relies on the case reported as Hurri 


Persnad Ohowdhry v. Nasib Singh (6), where 
(3) 30 A, 123; 5 A. L. J, 72; A. W.N. (1908) 36, 
(4) 16 å. 371; A. W. N. (1894) 115; 8 Ind. Dec. 
(N. s.) 241. 
(5) 38 Ind. Cas, 634; 15 A. L. J. 102; 39 A. 230, 
6) 21 O, 642 at p, 546; 10 Ind. Deo, (N. s.) 992, 


* 
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a different view of the law appears to 
have been taken from that laid down in 
the long line of decisions in the Allahabad 
High Court. With great respest to the 
learned Judges’ decision reportedas Burri 
Pershad Ohowdhry v. Nasib Singh (6), we are 
unable to follow their reasoning. The 
decisions reported in the Allababad Series (3), 
(4), (5) appear to us to be consistent with the 
exact wording of Article 1&2, clause 7, 
and it would be, in our opinion, contrary: 
to the ends. of justice if any artificial son- 
struction was to be put on -Articole 182, 
clause 7, which isclear and express in its 
terms and void of ambiguity. 

It - must be} remembered that in the cases 
cited. in the Allahabad Series (3), (4), (5) 
it was pointed out that a decree-holder having 
a decree in the form of the decree in the 
present case, has a right to execnte the 
decree for the whole amount due if default 
be made; and to have the decree, as far 
as possible, construed in hisfavour, There- 
fore, unless the decree clearly leaves the 
decree-holder.no option on the happening 
of a default but to execute the decree once 
and for all for the whole amount due 
under it, the decree-holder may execute 
it on the happening of the first, second 
or any subsequent default; and limitation 
will ron only against him in respect of each 
instalment separately from the time when 
each such instalment may becomedue and 
payable. 

For these reasons we think that the 
arguments of Mr. Roy is well-founded and 
that the application for leave to issue 
execution is not barred; and that the plaint- 


. iff is entitled to recover by this execution 


proseeding the hisis due for the years 1915, 
1916 and 1917. 

We accordingly dismiss the appeal and 
we direct that the judgment-debtor do pay to 
the plaintiff the sum of 2 gold mokurs as costs 
of this appeal. 

MANUK, J.—I agree. 

Appeal dismissed. 
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OUDH JUDICIAL COMMISSIONER'S 
i COURT. 

Seconp Civit Appzat No. 209 or 1918. 
September 6, 1918. 
Present:—Pandit Kanhaiya Lal, A. J. O. 
Munshi GULAB RAI AND aANnoTHER— 
PLAINTIFFS—-APPELLANTS 
VETSUS 
Syed KAZIM ALI ano ANOTHER = 


DEFENDANTS— RESPONDENTS. 

Grove-holder acquiring proprietary rights in village 
—Sule of proprietary right— Rights in grove, whether 
transferred—Merger. 

A grove-hulder, who obtains by. inheritance the 
superior proprietary rights in the villagein which 
the grove stands, does not lose his right tc the 

ove when the superior proprietary rights so 
inherited by him pass by virtue of an auction sale to 
a third person, 


Appeal against the decree of the District 
Judge, Rae Bareli, dated the 25th Maroh 1918, 
confirming that of the Munsif, Rae Bareli 
dated the 14th Septemper 1917, 

Mr, Ali Mohammad, for the Appellants, 


JUDGMENT.—The question for considera- 
tion in this sppeal is whether a grove- 
holder, who obtains by inheritance the 
superior proprietary rights in the village 
in which the grove stands, loses his right 
to the grove when the superior proprie- 
tary rights so inherited by him !pass by 
virtue of an auction sale to a` third per- 
son, The Conrts below found that the 
auction sale only affected the superior pro- 
prietary rights in the land as distinct from the 
grove. < 


The learned Counsel’ for the plaintiffs- 
appellants relies on the decision in Surja 
Narain Mandal v. Nanda Lal Sinha (1) 
which follows an earlier decision in Buia 
Kishendutt Ram v. kaja Mumtaz Ali Khan (2), 
But the case of a lessee acquiring the rights 
of a lessor stands ona quite different 
footing. When the lessee becomes the 
owner of the rights of the lessor, the 
lease determines. Similarly when a mort- 
gagee becomes the owner of the rights of 
the mortgagor, the mortgage ceases to exist 
as such. But a right to land is quite 
distinct from a right to a grove or the pro- 


(1) 33 O. 1212. 

(2) 5 6.198; 5 C. L. R. 213; 6 I. A. 145; 4 Sar. P, 
C. J. 17; 3 Suth P. O. J. 687; Rafique & Jackson’s P, 
C. No. 58; 3 Ind. Jur, 426; 3 Shome L, R. 1; 2 Ind, 
Dee. (N. s.)i787. l l ij oe 
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perty in the trees comprised therein. The 
sale certificate contains no indication that 
the grove was ineluded in the sale. When 
a sale is effected of a fractional share in 
a village, all legal incidents thereof pass 
with it. But a grove held by the pro- 
prietor from before the time he bscame a 
proprietor is not necessarily a legal inoi- 
dent of his proprietorship of the land. 
The right to the grove stands, in the 
above circumstances, on a quite different foot- 
ing from a right to the land. _ 

The appeal is, therefore, dismissed. 

Appeal dismissed. 


7 MADRAS HIGH COURT. 
APPEAL AGAINST APPELLATE ORDER No. 95 
or 1916. 

April 17, 1918. 

Present:—Mr. Justice Sadasiva Aiyar 
and Mr. Justice Spenser. 
RAMASAMI REDDI—Derenpant No, | 
COUNTER-PETITIONER No, 1—ApPELLANT 

versus , 
SOKKAPPA REDDI AND ANOTHER— 
PLAINTIFE AND DJEFENDANT No, 3— PETITIONER? 


AND Coonrer-Petitionsr No. 3—RESPONDENTS. 
Civil Procedure Code (Act V of 1908), O. XXXIV, 
r, 5—Transfer of Property Act (IV of 1882), s. 90~— 
General Clauses Act (X of 1897), s. € (c) —Eimitation 
“Act (IX of 1908), Sch. I, Arts, 181, 182—Morigage suit 
— Decree under Transfer of Property Act—~Final decree 
under Civil Procedure Code, application for, maintain- 
ability of— Order absolute — Limitation, 


A preliminary decree for sale was_ passed in a 
mortgage suit under the provisions of the Transfer 
of Property Act. The new Civil Procedure Code, 
Act V of 1908, having come into force before the 
expiry ofthe time fixed in the preliminary decree 
for payment of the mortgage amount, the mort- 
gagee applied for a final ‘decree under Order XXXIV, 
rule 6, Civil Procedure Code: 

Held, (1) that a final and executable decree wasg 
passed in the case under the Transfer of Property 
Act, notwithstanding that the direction in the decree 
for the sale of the property was made conditional 
on default of payment of the amonnt found due to 
the plaintiff by a certain date; [p. 733, col. 1.] 

(2) that the decree-holder's remedy was to apply 
for an order absolute; [p. 788, col. 2 l 
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(8) that the matter was governed by Article 182 
and not by Article 181 of the Limitation Act. [p. 733, 
col. 1.] 

Nimmala Mahankali v., Kallakurt Bubba Rao, 41 
Ind. Cas. 268; 32 M, L. J. 455, dissented from. 

Per Sadasiva Acyar, J.—~The repeal of the provisions 
of the Transfer of Property - Aot regarding mortgage 
decrees could not, having regard to section 6, 
clause (c) of the General Clauses Act, deprive the 
holder of a mortgage decree passed under it of his 
remedy by way of getting an order absolute in 
respect of his right under the decree so as to make 
‘it executable in the strict sense. [p. 733, col. 2.] 


Appeal against the order of the Court of 
the District Court, Madura, in Appeal Suit 
No. 280 of 1915; preferred against the 
order of the Court of the District Munsif, 
Tirumangalam, in Execution Petition No, 32 
of 1915, in Original Suit No. 38 of 1906. 

FACTS.—On 16th July 1908 the Court 
passed a mortgage decree in favour of 
plaintiff, which directed that the decree 
amount should be paid within six months. 
Before the time expired, the new Code 
of Civil Procedure, Act V of 1908, came 
into foree. In May 1911 the decree- 
holder applied for an order for sale under 
Order XXXIV, rule 5, Civil Procedure 
Code. A second application was made in 
1914 praying for a final. decree. The 
Court having returned it for presentation 
on the execution side, it was so presented. 
It was contended that the application was 
barred under Article 181. This was over- 
ruled and the application was allowed. On 
appeal this decision was upheld. Asecond 
appeal to the High Court -was dismissed 
by Justices Spencer and Srinivasa Alyangar, 
The appellant applied for a review of the 
order having regard to a desision of 
another Divisional Bench in the case 
reported as Nimmala Mahankali vy. Kallakurt 
Subba Rao (1). 


Mr. K. 
lant. : 
Mr. O. V. Seshagiri Sastri for Mr. K. V. 


V. Sesha Atyangar, for the Appel. 


. Krishnaswamy Atyar, for the Respondents. 


JUDGMENT. 
Seencer, J.~-On further consideration I 
am not satisfied that the decision, dated 
the 20th March 1917, of Srinivasa Aiyan- 


gar, J., and myself in Appeal against 
Appellate Order No. 95 of 1916 was 
wrong. It is argued on the strength of 


(1) 41 Ind. Cas. 268; 82 M. L. J. 455, 


La 
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the subsequent decision by another Bench 
in Nimmala Mahankali v. Kallakuri Subba 
Rao (1) that the fact that in this case the 
date for payment was the date after the Code 
of 1908 came into force is enough to distin- 
guish this case from the cases in Balazi Hao 
v. Harirama Chetty (2), Stngaravelu Pillai v. 
Santhana Krishna Mudaliar (3), Mahammad 
Husain y. Abdul Kareem (4) and Natesa Udayan 
y. Annasami Udayan (5), whigh we followed. 
I think that a final and executable decree was 
passed in this case under the Transfer of 
Property Ast, notwithstanding that the 
direstion in the decree for sale of pro- 
perty was made conditional on default of 
payment of the amount found due to the 
plaintiff by a sertain date. With due 
respect to the learned Judges who decided 
Nimmala Mahankalt v. Kallakurt Subba Rao 
(1), Lam of opinion that the introduction 
of the new Code did not give rise tc any new 
right under Article 181 of the Limitation 
Ast to have a fresh final decree passed in son- 
sequence of the provisions of the Transfer 
of ‘Property Act, under which these pro- 
ceedings—commenced, being superseded (see 
section 6, General Clauses Act). In other 
words, if Article 182 governed the proceed- 
ings on 16th July 1908 when the deoree-was 
passed, the introduction of the new Civil Pro- 
cedure Code on Ist January 1909 did not have 
. the effect of making it incumbent on the 
decree-holder to apply under Article 181 
for a final decree under Order XXXIV, rule 5. 
The second appeal must be again dia- 
missed with costs. 

Sapasiva AtraB, J.—I fully concur in the 
opinion just now pronounced by my learned 
brother. The question whether Article 181 
(old Article 170) or Article 182 (old Article 
179) of the Limitation Act is applicable to 
an application for an orderabsolate under 
the Transfer of Property Act procedure is 
of little importance as, whether the for- 
mer or the latter article applied to the 
initial application, a subsequent application, - 
whether for an order absolute or for exe- 
cutiou in the stricé sense, will be gov- 
erned by the provisions of clause 5 of Article 
182, which gives 3 years’ period, from the 


(2) 32 Ind. Cas, 39. 

(3) 31 Ind. Cas, 9; (1915) M. W. N. 643, 

(4) 29 Ind. Cas. 237; 39 M. 544, 17 M. L.| T. 424. 
(5) 34 Ind. Cas, 756; 3 L, W, 468, 
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fresh starting point created by the initial 
application, which is an application for exe- 
oution or, at least, an application to take 
a step-in-aid of execution. [See, however, . 
Abdul Majid y. Jawahir Lal (6) which shows 
that Article 182 (old Article 179) is the 
Article really applicable even to the initial 
application.! i am further of opinion 
that, having regard to the General 
Clauses Act, section 6, clause (c), the 
repeal of the provisions of the Trans- 
fer of Property Act could not deprive 
the holder of a mortgage decree passed 
under it of his “remedy” by way of 
getting an order absolute “in respect of” 
his right under the decree so as to make 
it executable in the strict sense. I, there- 
fore, dissent respectfully from the obiter 
dicta in Nimala Mahankalid v. Kallakuré 
Subba Rao (1) on which the petitioner 
relies and agree that the second appeal 
should be dismissed with costs. 
M, C. P, 


Appeal dismissed, 


(6) 23 Ind. Cas. 649; 36 A. 350; 12 A, L. J, 624; 16 


Bom. L. R. 395; 18 0., W. N. 963; 19 0. L, J. 626; 2 7 
M, L. J. 17; (1914) M. W. N. 485; 16 M, L. T. d4; 1 
L. W. 483 (P. C.). 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No. 320 
or 1917. 

“July 5, 1918. 
Present; ——Mr. Justice Walmsley 
and Mr.. Justice Panton. 
BHUSAN CHANDRA GHOSE AND OTHERS 
—PLAINTIEFS— Å PPELLANTS 
VETEUS 
JAHAR MAL BHUTRA AND orazRs—~ 


Pro forma Derexpants— RESPONDENTS. 

Landlord and tenant—-Tenant, suit by, to have it 
determined which of two defendants is his landlord, 
maintainability of —Interpleader. 

A tenant has no right to bring a suit to have 
it determined which of the two defendants, both 
ee claim rent from him is his landlord. [p, 784, 
col. 2, f 

Nanji Koer v, Umatul Batul, 13 Ind. Cas. 40; 15 C. 
L, J. 668, followed, 


Appeal against the decree of the Sub- 
ordinate] Judge, Ist Court, Hooghly, dated 
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the 29th of November 1916, affirming that 
of the Munsif, 2nd Court at Howrah, dated 
the 15th of June 1915, , 

FACTS material to the report will 
appear from the following judgment of the 
lower Appellate Court: — 

“The plaintiffs sued the defendants in the 
Court below for a declaration that the 
defendants Nos. l and 2, who had obtained 
‘a rent decree against the plaintiffs alleging 
themselyes to be the owners of a moiety 
share of the superior right, had no title to 
the land and that the defendants Nos. 3 
to 5, who ara the 15-pice‘Zemindars of 
Mouza Khurut Kamudia, are the landlords 
under whom the plaintiffs hold the disputed 
plot at a yearly rental of Sicsa Rs. 4. 
They further prayed for a refund of Rs. 44 
and odd realised by the defendants Nos. 1 
and 2 in execution of that rent decree, 
impeached it as fraudulent and collusive 
and asked for an injunction restraining the 
defendants Nos, 1 and 2 from realising rent 
from them. 

The principal defendants who alone son- 
tested the suit, urged that this, suit being 
in the natura of an interpleader suit is 
not maintainable and that it is barred as 
res judicata, , 

The learned Munsif gave effect to the 
defendants’ contentions and dismissed the 
plaintiffs’ suit. 


The plaintiffs have appealed and their 
contention before this Court is that the 
learned Munsif took an erroneous view of 
the law and dismissed their suit. On the 
merits of the oase they urged that the 
learned Munsif having believed their version 
should have allowed their claim. 


I think the learned Munsif took a correct 
view of the law and the plaintiffs’ suit is 
not maintainable. In deciding the question 
of ves judicata the essence of the allega- 
tions of the parties must be considered 
and what the real bone of contention was 
in the previous litigation must be seen. 
The relation of landlord and tenant having 
been found to exist between the plaintiffs and 
the defendants Nos. 1 and 2 in thé pre. 
vious suit fought up to the Appellate 
Court the plaintifis cannot now turn round 
and re-open the matter, dressing their 


allegations in a different garb and casting ` 


the self-same contentions, which had been 
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found to be untrue, in an apparently differ- 
ent mould, Moreover a tenant has no right 
to bring a suit to have it determined 
which of two defendants, both of whom 
claim rent from him, is his landlord and 
the ruling followed by the learned Munsif 
has full application to the fasts of the. 
present case. 1, therefore, agree with.the 
learned Munsif in holding that the plaint- 
iffe’ suit being in the nature of an inter- 
pleader suit is not maintainable and that 
they cannot re-open the question of tenansy 
under the defendants Nos. 1 and 2, and so 
this appeal is dismissed with sosts. Ib is 
nob necessary to discuss the grounds urged 
in the cross-appeal after what has been 
found above and so I dismiss it.” 


Babu Mohendra Nath Roy (with him Babu 
Manmotho Nath Roy), for the Appellant, — 
The present suit differs substantially from 
the suit in Nanjı Koer y, Umatul Batul (1). 
The only relief sought in this case ‘is that 
one set of landlords was the real landlord and 
the other not. The other side says that such 
a suib would be barred by res judicata, 
because in the earlier rent suit the question 
was also whether the relationship of land- 
lord and tenant existed between the parties 
as in this suit. Clearly the garlier suit 
was not between the same parties but 
between the plaintiff and one set of de- 
fendants. Here another party has been 
added. In the Full Bench sase of Dwarka. 
nath Roy v. Ram Ohand Aich (2), under 
similar circumstances, the suif was not 
considered to be barred by res judicata. A 
brings a suit’ against B, O claims under 
A and D under B. If OC brings a suit 
against D on a pcint which was decided 
in a suit between A and B. certainly 
such a suit shall be barred, but not if a 
new party is added. In Dwarkanath Roy 
v. Ram Chand Aich (2) a new party was 
added by the plaintiff and the suit there 
was a suit for rent, asin my case, Hence 
the facts there correspond to the fasts in 
this case. It may be argued that the. 
parties here are not arranged as in 
Dwarkanath Roy v. Ram Ohand Aich (2), 
but that is no argument at all., In arent suit 


~ 


(1) 13 Ind. Cas. 40; 15 0. L. J. 853. 
ma 26 C, 428; 3 C. W. N. 266; 18 Ind, Deo. (N. s.) 
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the only question that arises is whether the 
relationship of landlord and tenant existed 
between the parties for the period for 
which the suit is brought, and no question of 
title at all arises. This and this only 
is the point in issue, therefore, the soit 
ought not to have been dismissed on any 
of the grounds stated by the lower Court, 
My points are:— 

(1) It is not aninterpleader suit within 
the meaning of section 88 of the Civil 
Prosoedure Code. Therefore, Order XXXV, 
rule 5, is not a bar, i 

(2) The snit ia not barred by res sudicata, 
The scope of an interpleader suit is de- 


fined by section 88 of the Civil Procedure. ~ 


Code. The suit as framed is not an inter- 
pleader suit but is a suit for a declaration 
that the real landlords are defendants Nos. 3 
to 5. K, S. Bannerjee v. Rajchandra Dutt 
(3) sited. 

The frame of the suit in Nanji Koer v., 
Umatul Batul (1) is entirely different 
from that in the present suit. 

In the case in Nanji Koer v. Umatul Batul 
(1) the suit was for a declaration that a 
certain person was the landlord, whereas 
in this suit the declaration sought for is 
that certain persons are not the -landlords, 
Even if that decision covered a case like 
this, I submit the desision was not right. 

Babus Bepin Behari Ghose, II, and Sarat 
Chandra Roy Chowdhury, for the Respondents, 
was not called upon, 

JUDGMENT. 

WALMSLEY, J.—The facts of this case are 
practically identical with the fasts of the 
case ‘of Nanji Koer v. Umatul Batul (1), and 
on the principles enunciated in that oase 
the present appeal must be dismissed. It is 
suggested that weshould regard that case 
as wrongly decided; but I ean see no reason 


for taking that view. The present appeal 


is dismissed with costs. 
Panton, J.—i agree, 
Appeal dismissed. 


(8) 5 Ind. Cas. 677; 37 O. 652; 140, W. N.784 11 
O.L. J. 577. 
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MADRAS HIGH COURT, 
Seconp Orvis APPEAL No. 1413 or 1917, 
September 12, 19,8, 

Present :—Mr. Justice Phillips and Mr. 
Justice Kumaraswami Sastri. 
ARUNACHALA CHETTIAR—Derenpant 
— APPELLANT 
versus 
MUTHU olkas SALAKSHI AMMAL 
AND OTHERS— LEGAL Representatives 
OF [PLAINTIEF AND SUPPLEMENTAL 
RESPONDENTS —- RESPONDENTS. 
Successton Certificate Act (VII of 1839), ss. 4(1), 16, 
18—Assignee of certificate holder, suit by, maintain- 


aes of Assignment before grant of certificate, effect 
0 a 


An assignee of a person to whom a succession 
certificate has been granted is entitled to sne fora 
debt due to the assignor and to obtain a decree 
thereon without obtaining a certificate in his own 
name, [p. 736, col. 1.] 


Raman Lalji Maharaj v. Hari Das, 34 Ind. Oas. 364: 
14 A. L. J, 677; 88 A. 474, approved. 


Allahdad Khan v. Sant Ram, 17 Ind, Cas, 486: 
74; 10 A. L. J. 506, dissented from, pene 


The certificate, until revoked, affords protection to 
the assignee, though it was obtained by 
after the assignment. [p. 736, col. 1.] 

Scond appeal against the decree of the 
District Court, Tanjore, in Appeal Suit 
No. 360 of 1915, preferred against the 
decree of the Court of the District Munaif, 
Cae in Original Suit No, 443 of 

FACTS appear from the judgment, 

Messrs. T. V. Muthu Krishna Adyar and 
N. Muthuswamt Atyar, for the Appellant.— 
Plaintiff is the assignee of the pro-note 
from the widow of the payee of the note. 
She assigned the note and then applied 
for the grant of a suasession certificate, 
Then the certificate which was obtained in 
her name was made over to the assignee. 
The grant of a succession certificate is 
only pérsonal to the grantee. Under seo- 
tion 4 of the Succession Certificate Act a 
person in whose name the certificate is 
granted is alone entitled to sue and if 
cannot enure to the benefit of the assignee. 


the assignor 


,Allahdad Khan v. Sant Ram (1), Again, 


at the date of the assignment of the note 
the widow had no valid title to the suit 
note and the certificate cannot have re« 
trospective effect, 


Mr, 9. Muthia Mudaliar, for the Respond. 


‘ents.—The grant of certificate enures for 


the benefit of the assignee. Section 4 (1) 
(1) 17 Ind, Oas, 486; 3G A, 74; 10 A, la J, 506, 
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of the Succession Certificate Act does not 
require thatthe person suing should have 
the certificate in his own name. ‘The pro- 
tection is afforded by the certificate and 
when once it is granted, it is valid and 
effective in the hands of any one who 
purchases the debt from the certificate 
holder. Allahdad Khan v. Sant Ram (1) 
has been dissented from in Raman Lalji 
Maharaj v. Hari Das (2). 

As to the second contention, a certificate 
obtained by a person who had no right to it 
may. be revoked by proceedings under sestion 
18 of the Act, but it continues to be effectual 
until such revocation. . 


JUDGMENT.—Abppellant’s frst conten- 
tionis that plaintiff, being only the assignee 
of the person to whom succession certificate 
had been granted, is not entitled to a deeree 
without obtaining a succession certificate 
in his own name. This contention is sup- 
ported by the ruling in Allahdad Khan vy. 
Sant Ram (1), but that decision has been 
doubted in Rang Lal v. Annu Lal (3) ard 
has been dissented from by both the Judges 
in Raman Lalji Maharaj v. Hari Das (2), One 
of the main grounds for the decision in Allah- 
dad Khan v. Sant Ram (1) is that sestion 
16 of the Succession Certificate Act affords 
protection only when payment is made to 
the cortificate holder, and not to his assignee. 
We respectfully regret that we are unable 
to accept this argument, for payment to the 
assignee is as valid as payment to the as- 
signor in the absence of any restriction 
imposed by law. Further, section 4 (1) of 
the Act only requires the production of a 
certificate and not a certificate in the name 
of the person suing. Agreeing with Raman 
Lalji Maharaj v. Hari Das (2) we overrule 
this contention. f 

The next contention is that plaintiff's 
assignor obtained the succession gertifisata 
after she had effected the transfer to plaint- 
iff, This may or may not form a ground 
for revoking the certificate under section 1%, 
but until revoked, the certificate is valid 
aud affords protection and this objection 
must also fail. 


~. The second appeal is dismissed with costs, 


M.C P, 
Appeal dismissed. 


(2) 84 Ind. Cas. 364; 14 A. L. J. 677; 38 A. 474. 
(3) 22 Ind, Cas, 849; 36 A. 21; 11 A. L, J. 968, 
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CALCUTTA FIGH COURT. = 
Civin Appear No, 22 og 1918, 
i March 23, 1918. 
Present; —Sir Lancelot Sanderson, KT., 
Chief Justice, and Justice Sir John 
Woodroffe, Kr., 
Rai Bahadur MANI LAL NAHAR—- 
- APPELLANT 
VETEUS j 


MOWDAD RAHAMAN-—Responpenrt, 


Specific Relief Act (I of 1877), s3. 45—High Court 
powers of, exercise of--Delay in presenting petition, 
effect of —Public officer refusing to entertain petition— 
High Court, order of, form of-—Calcutta Municipal Act 
(III B. O. of 1899), Sch. V, x. 2 (a)—Rai Bahadur, 
ahether sufficient description of candidate. 


Section 45 of the Specific Relief Act gives certain ' 
powers to the High Court, which the High Court 
can exercise subject to the conditions which are 
specified in the provisos to the section, [p. 738, 
1 col, 1.j | 

The conditions contained in provisos (a) to (c) 
of the section are cumulative. [p. 738, col. 1.] — 

In exercising the powers conferred upon it under 
section 45 of the Specific Relief Act, the High Court 
should, in all cases, regard its exercise of the extra- 
ordinary jurisdiction as discretionary, and subject 
to considerations of the importance of the 
particular case or of ‘the principle involved in it, 
or of delay on the part of an applicant, and of his 
merits with respect to the case in which the inter- 
ference of the Court is sought. Should other special 
causes appear for or against the Court's intervention, 
due weight ought to be given to them, regard being 
alwayshad to the principles already enunciated. 

[p. 788, col. 2. ] 


The respondent, who was a candidate for election 
asa Municipal Commissioner of the Corporation of 
Calcutta, applied to the Chairman of the Corpora- 
tion to reject the nomination paper of the appellant, 
a rival candidate, on the ground that the nomination 


__ paper did not contain any description of the appellant 


and that he had been seconded by one who was not 
a voter. The application was made two weeks after 
the appellant had sent in his nomination paper 
and two days before the day fixed for the election. 
The Chairman declined to entertain the application, 
enthe ground that it was made too late. On the 
following day, te, on the day previous: to the 
eléction the respondent applied to the High Court 
under section 45 of the’ Specific Relief Act, and 
obtained an order that the name ofthe applicant 
be expunged from the list of nominated candidates. 
On the next day, t.e., on the day for the election, the 
election took place, and the name of the appellant 
having been expunged from the list, the respondent as 
the only candidate was deemed elected. The appellant 
appealed against the order directing the expunging 
of his name from the list of candidates and the 
appeal came on for hearing on the day after the 
election: 
Held, (1) that having regard to the facts of th 

case and especially to the delay in presenting the 
petition by the respondent and the fact that no one 
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could possibly be misled- by the description in the 


nomination paper, it was-a matter of considerable | 


doubt whether the case was one in which the High 
rere ela have interfered; [p. 738, col. 2; p. 739, 
col, | 

(2) that the order of the Court should have been 


“ limited to a direction to the Chairman to entertain 


a 


the application which he had wrongly refused to 


‘entertain on the ground that it was too lates p. 739, 


éol. 1; p. 740, col. 1.) 
(3) that the appeal must fail, An as the 
election had taken place, and a decision i in favour of 


-the appellant would be infructuous, [p. 739, col. 1.] 


Quxre.—Whether ,the addition of the words ‘Rai 
Bahadur’ to the appellant’s name was a sufficient 
description of the appellant within the meaning .of 
Schedule V, rule 2 (a) of the Calcutta Municipal Act. 


Reveal against the j udgment of Mr. Justice 
Chaudhuri, dated-the 19th March 1918, 

Mr. A. Avetoam (with him-Messrs. P. K. 
Mozumdar and M.- N. Kanjilal), 
Appellant. 

Mr. N. Sérear (with him Mr. 
for the Respondent, . 


JUDGMENT. 4 ; 
SANDERSON, C. J.—This is “an-appeal hy Rai 
Bahadur Mani Lal Naharagainstthe judgment 
of my learned brother Mr, Justice Chaudhuri, 
The matter same before the learned Judge 
by way of a petition under section 45 
of. the Specific Relief Act by one Mowdad' 
Rahaman, who ar candidate for elec- 
tion as a Manisipal Commissioner for 


. Ward No. 14 at the Sixth Municipal Elec- 


tion, and upon that patition it was ordered 
that the Chairman of the Corporation of 
Calcutta and Rai Bahadur Mani Lal Nahar, | 
another candidate for election as a Muni- 
cipal Commissioner: for the _said ward at 


-the said election, should show cause why he 


should not declare the nomination paper 
of the said Rai Bahadur Mani Lal Nahar — 
invalid. The Rule was made absolute by 
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he, therefore, held that the nomination paper 
in question ought not to have been accepted. 
He then referred to a decision of Mr. Justice 
Norris reported as Rajendra Lal Mitira, 
In the matter of (1), and, following the 
precedent of that case he directed that the 
nomination» of Rai Bahadur Mani Lal 
Nahar should be expunged from the list. 

The facts are as follows :— 

The appellant sent in his nomination 
paper onthe 4th of March in this year. 
The last day for sending in the nomination 
papers -was the 5th of Maroh 1918, and, 
-according to the affidavit of the appellant. 
it appears that he was informed by Mr. 
Sen, Solicitor to the Corporation, that the 
applicant, that. is to say, Mowdad Rahaman, 
or any candidate for elestion could have 
seen the nomination paper at any time 
thereafter. On the 16th of March a list of 
the candidates who had „been nominated 


was published.~ On the 18th of March my ` 


learned brother Mr. Justice Woodroffe and 
I delivered a jadgment in the election case 
appeal between Narendra Nath Mitter v. Radha 


Charan Pal Bahadur (2), a case, which I shall ° 


have reason to say later on, was ofa very 
different naturdé«from the present one, On 
the afternoon of the same day the applicant 
in this oase applied to the Chairman of the 
Corporation to reject the nomination paper 
of Rai Bahadur Mani Lal Nahar, the appel- 
lant in this case. The grounds for that 
application were that the nomination paper 
did not contain any description of the said 
Rai Bahadur Mani Lal Nahar, and that he 
had been seconded by one Rai Sahib Hara- 
dhan Basu who was not a voter in the 
said Ward No. 14, as appeared from the 
— printed copy of the Hlection Roll prepared 
and published by the Chairman. The Chair- 


the learned J nudge; who delivered the follow-- man of the Corporation declined to enter- 


ing judgment: —— This application has been’ 
made ata very late stage and I am sfrongly 


_ inclined to hold that itis the result of the 


decision of this Court in a similar matter 
“which has been before ‘me and the Appel. 
late Court, but ib must be said at the same 


~ time that no other remedy is open to the 


applicant. It has been held in a similar 
oase that want of description of a candi 
date ina nomination paper is a fatal ob- 
jection. ` The title such as Rai Bahadur 
which a man may hold is not his descrip- 
tion,” : The learned Judge then said that 


47 


= 


tain this application on the ground thatil was 
too late. ` On the 19th, the following day, 
a petition was presented before my learned 
brother Mr, Justice Chaudhuri and the order 
mist which I have already read was made 


+ 


at 11 o’slock in-the morning. The hear. . 


ing of the Rule was- fixed for 4 F, m. on 

the same.day, and at: or about that time 

the learned Judge made the order absolute, 

upon the grounds which are stated in the 
(1) 190. 1957; 9 Ind. Dec. (N. s.) 575- 


(2) 48 Ind, Cas. 814; 22 0. w N. 948; 2380.. J, 
Pi ʻi 


section. 


ye tained in the provisos (a) 
- section are ‘cumulative; ‘and, the effect of 
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judgment which I have already read. The 
next day, the 20th, was the day for the 
election. On that day Mr,’ Avetoom, the 
learned Counsel for the appellant, applied 
to this Court for leave to serve short 
notice of appeal upon the respondent, and 
this Court granted him that leave and 


. directed that notice should be served upon 


the respondent for the hearing of the 
appeal on the following day, namely, the 
Zisi. On. the 21st, the day after the elec- 
tion had taken ‘place, this appeal was heard 


‘ by my learned brother Mr. Justice Woods ' 
it was adjourned for’ 
. further argument until yesterday, and on 
> that ostasion we reserved. judgment until 


rofe and myself; 


this morning. . These are the facts of the case, 
_ Now, the section ander which this appli- 
cation was made was section 45 of the 


Specific Reiief Act, I of 1877: Before I | 


read that section it is necessary to refer 


:- to section 50 which provides:-‘Neithér the 


High Court nor any Jadge thereof shell 


‘hereafter issue any writ of mandamus.” 


But by section 45 certain powers are given 


` to the High Court which the High. Court 


can exercise, subject to the conditions which 


are specified i in the proviso; Section 45 runs 


as follows:— Any of the High Conrts of 
Jodicature at Fort William, Madras, and 


Bombay may make an order requiring auy 


specific act to be done or forborne, within 
the local limits of its Ordinary Original 


‘Civil Jurisdiction, by any: person holding a 


public office, whether of a“ permanent or 
a temporary nature, or by any Corporation or 
inferior Court of Judicature”, 

Then there are five provisos added to the 
Proviso (b) is as follows :—‘ ‘That 
such doing or forbearing is, under any law 


- for the time being in force, clearly i incum 


bent on such person or Court’ in his or its 
public character, or on such Corporation i in 
its corporate character.” Proviso (e) is as 
follows :— ‘That in the opinion of the High 
Court such doing or-forbearing i is Gonsonant 
to right and justice.” 

-“1t 1s not disputed that the ooriditions con- 
to (e) in this 


the- section “is dealt with in the desision 
of the Bombay High Court in Shiva Nathaji 
y. Joma Kashinath (8), the judgment = 


ey 7 B.341; 7 Ind, dar,’ 656; 4 Ind. Dec, (xN, s. 
29 (F. B.). 
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delivered by Mr. Justice West, The pass- 
age which-I desire to read is ab page 870, 
and is-as follows:— The Specific Relief Act, 
I of 1877, Chapter VIII, in abolishing the 
writ of uate: enacts that the High 


Court may require ‘any spesifio act to- be 


done or forborne within the limits of its- 
Ordinary Civil Jurisdiction by any.........in- 
ferior Court of Judicature’ (here it is not 
an inferior Court of Judicature, but a public - 
officer), but. the 
(a) of a wrong to the applicant; ib) of a 
duty clearly incumbent: on the inferior 
Court; (e) consistency of the order sought 


with justice: (d) ‘that the applicant has no ~ 


other specifid, and ` adequate legal remedy; 
and (e) ‘that the remedy given by the order 
will be complete.’ These provisions, which 
express the results of an experience of cen- 
turies gained by superior Courts in Eng- 
land, working without statutory limits to 
their jurisdiction, show very clearly the 
proper conditions of peremptory interference 
even when there has- been an excess of ° 
jurisdistion, or a failure to exercise it, by 
the lower Court.” Then the learned Judge 
proceeded to state certain conclusions which 


: the Court thought might “be -deduced with >, 


"reference to the whole subject. - I need refer | 
to one only, which is No. .6, It runs as follows: 

“The Court will, in all cases, regard its 

exercise of the. extraordinary jurisdiction 

as discretional, ‘and subject to considerations 

of the importance: of the partigular case, 

or of: the principle involved in it, of delay 

on the part of an applicant - and of his - 
merits with respect to the case. in which 

the interference ‘of the Court is sought. 

Shovld other special causes appear for, or 

against,: the Court’s intervention, due weight 
ia’ to be given to them, regard being: 
always had to the. principles already 

enunciated.” The learned Counsel for the 

respondent did not dispute the accuracy of 
the conclusions which the léarned Judges’ 
deduced in this case. Consequently wé may 

take it that the principles there stated are 

the principles upon which we ought to. act 

in this Gabe. 


Now, having“ regard to ee ‘piste of this 
‘stated, and’ 
having regard especially to -the delay wo 
occurred in presenting the petition by the 
respondent, and the fact that no one sould ` 


conditions are imposed . ` 


\ 


N 


-~ made absolute.. 


“that daty. 
.as a Conrt of first instance but as a Court 


` appeal, no power to set that right, 
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possibly be misled by the deseription or 
want of description in the nomination paper, 
if I had been sitting as the Court of first 
instance, I~ should have had considerable 
doubt whether the Rule should have been 
But in any event if the 
Rule were. to be made absolute, I am of 
opinion that it should~have been limited 
to a direction to the Chairman of the Cor- 
poration to exercise his jurisdiction and 
to` hea? and determine the application which 
had been made to him and ‘which he had 
refased to entertain on. the ground that it 
was too late. 
was based on the ground that the Chairman 
failed to perform his duty as a. person 
holding a public office in refusing to enter- 
fain the petition, and I think that the 
order, if made at all, should have been 
confined to 8 direstion to him to perform 
We, however, are uot sitting 


of Appeal. The order of the learned Judge 
was in faot made that ithe name of the 
appellant should” be expunged from the list 
of nominated candidates. The Chairman of 
the Corporation was bound to give effect 
to that order. The result was that the 
appellant’s name was expunged from the 
list, and the name of Mowdad Rahaman 


- was the only name appearing on the list 
_of nominated candidates; 


and, by reason 
of one of the rules (rule 5) for the . “oon- 
duct “of election,” which provides that “in 
the event of there being not more than 
one candidate for election in any ward, 
such candidate shall be deemed to be elect- 
ed,” Mowdad Rahaman, being the only nomi- 
nated candidate, has been deemed to be 


elected .as Commissioner of that Ward. 


Therefore, it appears to. me that if we 
were to allow this appeal and to give a 
judgment on the . above-mentioned ground 
overruling the decision of the learned Judge 
such a‘judgmert would be infructuous: for 
the appellant’s name has been expunged 
from the list of'nominated candidates, the 


` election kas taken place „without the in- 


clusion of the appellant’s name in the list 
of candidates, and we have now, on -this 
. For 
this reason, I think, that we should not 
allow this appeal. 

I express no opinion on the. question - 
whether the. addition of the words “Rai 
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Bahadur” to the appellant’s name taken by 
itself, or in conjunction with the statement 
that the appellant is resorded as a Voter 
No. 679 of Ward No. 14, isa sufficient “des- 
cription”. within the meaning of the rule: 


It is not necessary for my judgment, aud ` 


as far as I am concerned, this question is 
left open. In the case of Narendra Nath 
Mitter v. “Radha Oharan Pal (2) we did 
‘express the opinion that the words “who is 
recorded as Voter No. 1553 of Ward No. 6” 
by themselves were not a description” within 
the meaning of rule 2 (a). This opinion 


The application to the Court* was .expressed at the instance of the learned 


Advocate-General who appeared for the 
appellant, but ib was not necessary for our 
decision in that case: for, in that case, 
amongst other objections it appesred that 
the person who had signed the nomination 
paper as a seconder had signed as an ap- 
prover also, which we held was not in 
‘order. Further, one of the names appearing 
as that of an approver was the name of a 
firm and sot that of a yoter and conse» 


‘quently. there were only 16. approvers ine 


stead of 18 as required by the rule. There 
were other reasons to which I need not 
It is sufficient for me to say that 
in the previous case there were substantial 
objections to the nomination paper, whereas 
in this case to my mind the objections are 
trivial and uneubstantial. og: 

For these reasons the appeal, in my judg- 
ment,. must be dismissed but in view of the 
facts of the case I think that it should be 
dismissed without costs. 

“Wooprorrs, J.—Had this case come be. 
for me as Judge sitting on the Original 
Side, it would have been a matter of.con- 
siderable doubt whether the case waa one 
in which this Court should interfere 
under section “45 of the - Specific Relief 
Act. 

But the learned Judge has in fact made 
“the” order and directed that the appellant’s 
" name -should be expunged from the pub- 
lished lists of candidates. As a result, the 
Chairman, being obliged to obey the orden 
of the Court, has expunged the name of 
the appellant, with the result that the 
- respondent has been deemed to be elected. 

The question, therefore, now is, will any 
. fruitful result ensue should we- reverse the 
learned Judge’s order. Jt seems that any 
order passed without going into the merits 


i 


sl 


+ 
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would be of little, if any, use: And, apart 
‘from difficulties attending under he eir- 
cumstances ef this case a reversal even on 
the merits, to go into such merits would 
assume that the other points in the. case, 
-Buch .s the alleged delay and form of the 
learned Judge’s .order, had been decided 
against the appellant, which I am not pre- 


pared to say would have been the oase., 


For this is involved in the doubt I enter- 
tain whether the application should have! 
been maintained in the Court of first in- 
_ stance, If, for instance (as I am disposed 
tio think), the learned Judge- instead of 
directing the appellant’s name to be ex- 
` punged should have dirested the Ohairman 
to entertain the application which he wrongly 
refused to entertain’ on the ground that it 
was too late, such a desision would pre- 
clude an examination into-the merits, which 
` ex hypothest would have to be left for the 
Chairman to determine, But such a desision 
not toushing the merits would probably 
not avail the appellant, apart from practical 
difficulties in asking the Chairman to on- 
sider this matter after what has followed 
in the previous order, 

_ Under the circumstances, therefore, and 
without expressing an opinion on the ques- 
tion under appeal whether there was a 
‘sufficient description, I would not interfere 
with the decision under appeal and would, 

therefore, dismiss the appeal but without 
costs. 

I should like to add with regard-to our 
former -decision cited to us that it pro- 
ceeded on a different state of facts, , and 
though we were invited to express and 
did express an opinion on the question 
whether the reférence to the Electoral Roll 
was a sufficient description, all that we 
held was that in itself it “was not a suffi- 
cient description, and, this was not neces- 
sary having regard to the fast that whether 
there was or was not in such case a dest 
cription of the candidate, his cage “failed 
both for want of a legal seconder and a 
sufficient number of approvers. 

This judgment of mine does not, of 
course, affect any other remedies which the 
appellant may have otherwise than by the 
proceedings before us, 


Appeal dismissed, 
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MADRAS HIGH COURT. 
Civit Appzan No, 380 or 1917. 
July 31, 1918, 
Present: — Sir John Wallis, Krt., Chief Justice, 
and Mr. Justice Seshagiri Aiyar. 
GARUDA SANYASAYYA — DEFENDANT — 
APPELLANT l 
tersus 


NERELLA MUTHEMMA AND OTARRS— 


PLAINTIFF AND DEFENDANTS — RESPONDENTS., 

Hindu Law—Trust, charitadsle—Misappropriation of 
trust funds by trustee—Liability of: trustee's son— 
‘Avyavaharika debts, meaning of—Liability to account 
— Period of accountability—Diseretion of- Court- Crvil 
“Procedure Cade (Act V of 1908), s. 92—Suit in respect 
of choultry—Persons ‘interested,’ meaning of. 

Under Hindu Law the,son of a» trustee of a 
public charity is liable for the funds of the trust 
misappropriated by his, father. The fact that the 
father was guilty of a criminal offence does not 
affect the liability of the son. [p. 741, col. 2.] 

An Avyavaharika debt only means a debt not 
opposed to good morals. [p. 741, col. 2.] 


= Chakouri Mahton v. Ganga Pr oshad, 12 Ind. Cas.« $ 


609; 89 0. 862 at p: 869; 16 C. W. N. 519; 150. L, J. 228, 
approved. 

Durbar Khachar v. Khachar Harsur, 
348; 10 Bom, L, R. 297, dissented from. ` 

The Courts have a discretion in limiting the 
period: for which accounts should be rendered by a 
trustee. [p. 742, col, 1.] 

In a suit for settling the scheme of a public 
chouliry, the residents of the locality where the 
choultry is situate and. who are also members of 
the community for whose benefit the charity was 
founded, are persons having an ‘interest’ inthe charity - 
within the meaning of section 92, Civil Procedure 
Code fp. 741, col. 2.] 

Appeal against the decree of the District 
Court, Vizagapatam, in Original Suit No. 
2 ‘of 1916. 


FAOTS appear from the judgment; 

Mr. P. N arayanamurthy, for the Appel- 
lant.— The plantiffs, in the first place, have 
no locus stand: to maintain this suit. They 
must allege and prove a specific interest 
in the charity. Mere residdnce in the 
vicinity of the choultry. will not be a 
sufficient ‘interest’ within the’ meaning of 
section 92, Civil Procedure Code. 


The father and grandfather `of the Ist 
defendant, who were his predecessors-in- 
office, misappropriated the trust funds and 
rendered themselyes amenable to a criminal 
charge. The Ist defendant ‘sannot be 
liable for a criminal act of his father and 
grandfather.’ The “debt.” of a Hinda 


82 B. 


“father for which the son is liable is an 


obligation incurred which 
with criminality, 


< “ 


is not tainted 


t 
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The debt of lst defendant’s predecessors 
is an Avyyavaharika debt, which is excluded 
by the Hindu sommentators from the 
category of debts of the father which 


, - bind the son. Durbar Khachar v. Khachar 


f 


The son of the*trustes is liable 


Harsur (1). 

Again the obligation of ‘the trustees to 
account for collections by them is not a 
‘debt’ for which a son is liable under Hindu 
Law.. 

Mr. Fy. Ramani, for the Respondents. — 
The. plaintiffs have suffigient interest to 
maintain the suit. -They aro” members of 
the community whom the gharity is intended 
to benefitand aro also residents of the 
locality where the shoultry i is-situate. The 


‘interest’ contemplated in section 92, Civil’ 


Procedure Oode, should not be ředtr otad 
to some specific right to or claim in. the 
charity. 

-The amounts: misappropriated out of the 
collections and not acsounted for -by the 


trustees are a debt repayable tothe trust._ 


„Itis more than’ an obligation to . account. 
for the 
misappropriated amount and cannot evade 
liability on the ground that the defaulter 


_ offended against the Criminal Law.” 


2 debts. 


‘a scheme. 

number of 
‘agree in the main with the sonclusions on 
‘fasts .come to. by the learned District Judge. 


The Ist defendant cannot bring - himself 
under the exception, from the category of 
debts descendible to thesons, of Avyavaharika 
The expression denotes only debts 
mot opposed to. good morals. OChakouri 
Mahton v, Ganga Proshad (2), as 

JUDGMENT, —This is a suit for the 
removal of the Ist defendant from ‘the 
trusteeship of a certain charity . and for 
settling a scheme-of management. The Dis: 
trict Judge directed his remcval and framed 
In appealto this Court a large 

questions were argued. We 


We hold that there was a dedication of- the 
shoultry to charity under Exhibit E. We 
see no vagueness in the trust deed and we 
further agree with the District Judge that 


the whole of the choultry, not simply a 
portion of it, was dedicated to` the 
charity. 


Mr, Narayanamurthy argued two ques- 
tions of law, on which itis necessary. to 
(1) 82 B. 348; 10 Bom. L. R. 297, - 


(2) 12 Ind Cas. 609; 39 0. 862 dtp. se 16 Me W. 
519; 16 0. L.J. 228, 
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say a few words. We donot agree with 
him that the plaintiffs are not entitled to 
institute the suit under section 92 of the 
They are residents 


of the locality in which the choultry is 


‘situated and are members of the coom- 


munity for whose benefit the charity was 
founded. In. our opinion, these facts give 
them suffisienéf interest to institute the. 
suit. The second question relates to the 
liability of the Ist defendant for the 
application of the funds of the charity by his 
grandfather and.father. It was strenuously 


- argued before us that the lst defendant is not 
‘liable because his father and grandfather 


must be deemed to have criminally mis- 
appropriated the funds. The fasts are, 
the grandfather for some time conducted 
the oharity. . Later in his life, he neglected - 
it and appropriated the income to his own 
use. The father, who was under the deed 
of trust entitled to the office of the trustee, 
never applied the income for purposes of 
charity. In our opinion the exceptions 
contained in the text of Usanas quoted by 
Vijnaneswara do not cover the present 
case. 

After enumerating in the same language 
asthe other Rishis the oategories of 


` father’s debts for which the sons are not 


and Vyasa add a supple. 
debts “which are 


liable, Usanas 
mentary oategory of 


- Avyavaharikaand Vijnaneswara follows them 


in this, There has been much difference 
of opinion asto.the meaning to be given 
to this word. Literally it means not 
usual or business like, bat having regard 
to the context and to the fact that this 


category was introduced by these two Rishis 


alone as supplementary to the categories 
given by the majority of the-Rishis, most 
of which relate to debts of an objectionable 
character, we agree with Mookerjee, J., in 
Ohakouri Mahion v. Ganga Proshad (2) - 
preferring Colebrooke’s translation “ not 
opposed to good morals.” The decision in 
Durbar Khachar v. Khachar Harsur (1), 
strongly relied upon by the learned Vakil for 
the appellant, spems to have been doubted in 
Ramkrishna Trimbak wv. Narayan Shivrao 
Aras (3) and has not been accepted as good 
law in Ohakourt Mahton v. Ganga Proshad 
(2) and in Sumer Singh v. Liladhar (4) 
(3) 31 Ind, Cas. 301; 40 B. 126;17 Bom. L.R. 955. 
(4) 9 Ind. Cas, 624; 33 A. 472; 8 A. D. J. 306, 


- latter decisions. 
not prepared to say with Sadasiva Aiyar,’ 


~ 


his father and grandfather. 


a 


4 
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acd Venugopal Naidu v. Ramanadhan the Courts to refuse their interference. , 


We prefer to follow these 
At the same time weare 


Chetty (5). 


J., in the latter oase that every obligation 
which is supportable as valid by Tegal 


-arguments and on which a right could be 


established in the creditors favour in a 
Court of Justice’? will be binding on the 
son. It was the duty of the trustees to 
sollect-the income and their subsequent 
misappropriation- of if does notaffect. the 
liability to account which they incurred by 
reason of the collection. The fact that the 
misappropriation amounted to a criminal 
offence ,appears to us to be irrelevant. 


In our opinion the son is accountable for 
the misappropriation of the trust funds by 
The subtle 
distinction drawn between accountability 
and debt by Mr. Narayanamurthy does 
not sommend itself to us. 


The further question is whether the Ist 
defendant should be held liable for all the 


collections not accounted for by his 
predecessors. He succeeded to ‘the office 
of trustee 2 years before the suit. His 


father succeeded to the trusteeship in 1884 


_ and was the manager of the family and of 


the -charity until 1914. In our opinion the 
lst’ defendant should be made liable only 
for collections during the last 12 years, 
It is not denied that Courts have a dis. 
cretion: in fixing the period for which 
accounts should be rendered. In Attorney- 
General y. Hweter, Mayor of (6) Sir Thomas 
Plumer, Master of the Rolle, said:—“‘It 
has, I think, been properly stated on 
both sides that there is no fixed limit 
of time in directing an account against a 
trustees of a charity. Notwithstanding 
the case which has been cited froma very 
inacourate book, the Statute of Limitations 
is not the rale; seee E does not, how- 
ever, follow that relief will be given after 
a < great length of time, it being the con- 
stant course of Courts of Equity to dis. 
courage stale demands; ever in cases of 


fraud, in which, if recent, there would have 


been no doubt, lapse of time has induced 


(5) 14 Jnd. Cas. 705; 37 M. 458; 11 M. L, T, 427, 


o8 M.L J. 61. ` 
(6) (1822) Jacob 443; 37 E. R. 918, 


~ 


“to the account,” 


In cases of charities this principle- has 
often been acted on. When there has been 
a long period, during which a party has, 
under an innocent mistake, misapplied a 
find, from the laches and neglect of others, 
that is, from no one of the public setting 
him right, and when the accounts have in 
consequence become entangled, the Court, 
under ‘its general discretion, considering 
the enormous expense of the enquiries, 
the great hardship of calling upon -ré- 
presentatives’ to refund what families have 
spent, acting. on the notion of its being 
their property, has been “in the habit, 
while giving the relief, of fixing a period 
In the present sase the 
Ist defendant’s grandfather and father 
had been left in the sole enjoyment of 
the obarity properties ; without being 
called upon to account for their .adminis- 
tration. The Ist defendant himself has 
not been shown to have been benefited by 
their conduct. 

In .these circumstances we have desided 
to fix 12 years as the limit of time for 
which accounts should be rendered by the 
lst defendant. Subject to this modification ~ 
the appeal will be dismissed with costa 
of the plaintiffs to come- ont of the ` 
charity. We may mention that in the fram- 
ing of the scheme, Ist defendant may be 
nominated, if otherwise not disqualified,. 
to be one of the trustees of the charity. 


M, O, P. 
Decree modified. 


NAGPUR JUDIOLAL COMMISSIONER'S 
COURT. 
Seconp Civiu Apenan No. 576 oF 1917.. 
September 4, 1918. 

Present:— Mr. Batten, A. J. ©. 
RAMOHANDRA AND OTHERS—PLAINTIFFS— 
APPELLANTS 
VETSUS 
DATTATRAYA alras BANDU —Darenpant 


— RESPONDENT. 
Appeal, second—Finding of fact not deduced Tom 
evidence, whether 4 binding— Wil —Draji, unsigned, 
whether can operate as Wilt. 


>from the evidence. 
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A finding of fact, in order to be binding in second 
appeal, should be one that can be reasonably deduced 
If it is not such a finding, the 


: High Court has authority to interfere ‘with it. [p.*743, 


col. 2. | 
A draft Will unsigned and undated may be legally 


, a Will if it contains the last wishes of the testator, 


. [p. 748, col. 1.] ass a 


hi 
Na 


(Case- law discussed.) a 

Appeal from the decree of tha Court. of 
the District Judge, “Nagpur, dated the 8th 
of August 1917, in Appeal No, 115 of 
1917. s 
The Hon’ble Sir E. K, Bose and Mr. 
M. B. Kinkhede, for the Appellants. 

Messrs. M. V, Joshi and C. B. Parakh, for 
the Respondent, 

JUDGMENT. —Appeal by the plaintiffs. 


“The appeal arises out of a suit brought 
‘by the plaintiffs-appellants for the possession 


of a house which forms only one item of 
thé property in dispute between the parties, 
but the suit relates only to the house, The 
plaintiffs’ father Govindrad was one of 
four brothers, Venkat Rao, Makund Rao, 
Govind Rao and Gopal Rao, The defend- 
ant is the son of Gopal Rao. The plaint- 


Mis” case is that the property was the 


self-acquired property of Venkat Rao, who 
was separate from his brothers. The 
plaintiffs’ claim to the house is based on 
a Will said to haye been executed by 
Venkat Rao shortly -before his death, which 
occurred on the 12th August 1914. “The 
Will is in the handwriting of Venkat Rao, 
but is not signed or dated. ‘If the doon- 
ment contains the final expression of Venkat 
Rao’s final wishes as to 


of his. property, the fact that it is mot 


signed or dated would not pravent its” 


being regarded asa valid Will, The ques- 
tion before me is whether or not the 
District Judge was right in holding that 
the document did not sontain Venkat Rao’s 
final wishes. The learned Advocate for the 
responient contends „that this 
a Court of second appeal is bound to accept 
the finding of fact that Venkat Rao did 
not intend the document t6o be his final 
Will, but lefé it nnsigned because he wished 
to postpone ‘the final disposal of his pro- 
perty and intended before signing it” to 
vary it to some extent. The learned Advo- 


. oste for the appellants contends that though 


he is bound by the District Judge’s find- 
ing that the evidence of the first- and 
‘eighth witnesses for the plaintiffs is true, 


ł 
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yet the deduction to be drawn from their 
evidence is a mixed question of law’ and 
fact and this Court is competent to re- 
consider the question in sesond appeal. 
He relies on the-rulings in Dachmeswar 
Singh y. Manowar Hussein (1) and Bishun 
Singh v. A. W. N. Wyatt (2). In my opinion 
both of those cases are to ba distinguished 
from the present case. In the first cited 
ruling their Lordships of the Privy Council 
found that the first Court had decided the 
question of adverse possession not merely 
as a question of simple fact but as involving 
questions of law also. The facts as found 
did not legally constitute adverse pos- 
session. In the second case oited it was 
held: that the High Court in second 
appeal, though bound to accept the facts 
found, is entitled to examine whether the 
inference drawn from those facts is 
legitimate. In the present.case the ques- 
tions of law and fact are olearly distinct, 
The lower Appellate Court has made no 
mistake about the law. It recognises that 


- even a draft Will unsigned and undated may 


be legally a Will if it oontains the last 
wishes of the testator, but it has found 
on the evidensca and as a fact that if 
did not contain the last wishes of the 
testator. This is a fast aud not an inferense 
to be drawn from a fact. The finding of 
fast is one that is binding on this Court, 
provided that the finding is one that can 
ba reasonably deduced from the evidence. 
If if is not‘a fact that can reasonably bs 


deduced from’ the evidence, this Court has 


authority to inferfere. I have read the 
evidence of the first and eighth witnesses 
for the plaintiffs, which is the only evidenos 
onthe point. The District Judge has held 
that the witnesses are honest witnesses and ag 
to this I see no reason whatever to dis- 
agree. From their evidence it appears that 
some days before Venkat Raos death 
the Will was produced bafore Venkat Rio, 
and ‘of these two witnesses ons pointed 
out that the Will was unsigned and that 
the provision for the testator’s wife was in- 
sufficient and on this Venkat Rio expressed 
his intention of considering the matter 
afrésh and of signing. the Will after he 


(1) 19 0. 268; 19 I. A. 48; 6 Sar. P. C. J. 133; 10 
Ind, Dec. (N. 8.) 614 (P. C.). 

(2) 11 Ind. Cas, 729; 160, W. N. 549; 140, L. J, 
515, 


£ 
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had so re-sonsidered it. The eighth witness, 
.. however, took away the draft Will but 
has offered no intelligible explanation why 
he did so’ after Venkat Rao expressed 
hig wish to-re-consider the draft and to 
sign it after re-considering it. The District 
Judge has held as a fact that in these 
` gircumstances it was evident that Venkat 
Rao had plainly signified that the draft 
as it stood, was not his final Will. L-aon- 
sider I am bound by this finding. [tis 
certainly a reasonable one. If I am not 
so bound, I entirely agree with the conclu- 
sion of the facts arrived at by the Dis- 
trict Judge. The learned Advocate for the 
~ appellants refers to the following cases: 
Janki v. Kallu Mal (3), Aulia Bibi v. Ala-ud- 
din (4); Pandurang Hari Vaidya v. Vinayak 
Vishnu Kane (5), Sahib Mirza v. Umds Kha- 
nam (6)and Gopaldas v. Musammat Bandan 
(7). I accept the position that if it were 
_ Clear -that the draft, contained the final 
wishes of Venkat Rao, the fact that he 
did not sign it, although he had expressed 
his intention of signing it, would not be 
a bar to its validity asa Will, that each 
ease has to be judged according to its 
own circumstances, and in this case the 
District Judge has held, and Í agree with 
him, that the testator plainly signified 
that. the draft did not oontain his final 
wishes but that he wished ta consider it 
before he signed it. For these reasons 
I am of opinion that the learned District 
Judge was right in holding that the doou- 
ment written by Venkat Rao is not a valid 
Wil. < $ 
It is next urged that the defendant is 
estopped, becatte he applied for mutation 
of one of the villages in his name on 
the ground that it had been willed to 
; him by Venkat Rao. The question has 
- been fully considered by the District Judge 
and I agree with his conclusions that there 
was no estoppel. When the defendant 
. “made the claim for mutation he had not 
-geen the Will and was unaware of the full 
circumstances relating to if: Moreover, 
‘mutation was granted in his favour on 
(8) 2 Ind. Cas, 218; 81 A. 236; 6 A. L.J, 171. . 
(4) 28 A. 715;3 A. L. J. 519; A. W. N. (1906) 210, 
(5) 16 B. 652; 8 Ind, Dec. (N. 8.) 913. 


.(6) 19 ©. 444; 19 I. A. 8356 Sar. P. O.J. 180; 
Bafique & Jackson's P, C. No. 126; 10 Ind. Dec. (N. s.) 


740. 
(7) 15 C. P. L. R. 101 at p. 104, 
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the ground that he was in possession of 
the village. The learned Advocate for the 
appellants relies on the cases reported as 
Durga Das Khan v, Ishan Chandra Dey (8)and 
Rajah Venkata Narasimha Appa Rao Bahadur 
v. Rajah Surnant Venkata Purushottama 
Jugganadha Gopala Row Bahadur (9). The 
circumstances of this case are entirely 
different. The person who holds property 
under a Will may be estopped from dis.- 
puting other person’s claims under the 
same Will, but here the defendant has 
elected to repudiate the Will altogether and . 
makes no claim whatever under it. In 
these circumstances there is no estoppel. 


‘For the above reasons the appeal is-dismissed 


with costs. 
Appeal dismissed, , 


~ (8) 89 Ind. Cas. 223; 44 0. 145 at p. 153. 
(9) 18 M. L. J. 409;4 M. L. T: 6; 31 M, 321. 





OUDH JUDICIAL COMMISSIONER'S 


COURT. 
Seconp CIVIL Appeat No. 447 or 1917, 
September 12, 1918, 
Present:—Pandit Kanhaiya Lal, A. J. C, 
CHHATARPAL AND OTAERS — 
PLAINTIFES—ÅPPELLANTS 
- VETSUS 
HARDEO BAKH:H SINGH AND ANOTHER- 
DeFEeNDANTS— RESPONDENTS, 


Pre-emption suit—BSet-of, right to-—Joinder of 


ET 


claims~-Money left with vendee out of sale considere ` 


ation to pay off incumbrances—Vendee, failure of, to 
discharge incumbrances, effect of. ` 

A pre-emptor, who is also a prior mortgagee of 
the property sold, cannot in his suit for pre-emption 
claim in reduction of the purchase-money such 
interest to which he may have become entitled by 
reason of the failure of the vendee to pay to him 
and to the other creditors of the vendor moneys 
which had been left with him out of the gale con. - 
sideration, for discharging incumbrances on the 
property sold [p. 745, col. 2.] 

Second appeal against the desree of the 


District Judge, Hardoi, dated the 17th July va 


1917, confirming that of the Subordinate 
Judge, Hardoi; dated the 27th April 1917. 

Babu Bishéshwar Nath Srivistava, for the 
Appellants. j 

Babu Basudeo Lal and Mr, M. A, Ali, for 
the Respondents, a 

JUDGMENT.—This appeal arises out of 
a snit for pre-emption and the only 
question for determination is -whether 
a pre-emptor is entitled to olaim ‘4 


-+ 


to | 


set-off for the 
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additional interest, which 
became payable to him and to the 
other creditors cf the vendor on account 
of the failure of the vendee -to pay the 
money left with chim for payment to the 
above perrons out of the consideration of 


‘the sale.. - 


y 


- As pointed out in Ram Ratan v. Jugrai 
(1) and Jagan Nath v. Sheoratan Singh (2), 
the right of~ pre emption ‘is a right tọ 
the benefit of a contrast or a right of sub- 
stitution entitling the pre-emptor, by reason 
of a legal insident to pwhich the sale itself 
was subject, to stand in the shoes of the 
vendees in respect of all the rights and 
obligations arising from the sale, under 
which he. has derived his title.” 
question for consideration in this cage, 
however, is whether ‘tha rights and obliga- 
tions, arising between the date of the sale 
and the date:of the snit or deoree for 
pre-emption, are to be determined in the 
suit’ for, pre emption or in a separate pro- 
ceeding, intended to enforse those rights 
or obligations. It is unquestionable that 
there are certain rights and 
which must be determined in the ‘suit for 
pré emption itself, such as those which 
form a part of the contract of sale, or 
are necessary legal incidents of the price 
thereof, In Tagemmul Husain v. Uda (8), 
where a certain sum was fixed as the 
price. of the property sold, and such sum 
was paid by-the vendee, but it was sub. 
kequently agreed between him and the 
vendor as a part of the sale contract that 
the vendee should resover for his own 
benefit certain moneys due to the vendor 
at the time of the sale and the vendee 
recovered such moneys, it was held that 
the pre-emptor was entitled to the dedus- 
tion of the amcunt of such moneys from 


the sum originally fixed as the price of 


the. property, the reason being that the 
sum subsequently received by the vendee 
operated as a reduction of the price no- 
minally fixed in the sale-deed. In Hazari 
Dal v. Ram Narain (4) the pre-emptor was 
declared liable to pay the arrears of under- 
proprietary -rent paid by the mortgagee 


~ 


. (80. C. 186. 

“.(2) 7 Ind. Cas. ie ze 0. C. 219. ` 

18) 8 Ta 668; A, . (1881) 44; 2 Ind. Deo. 
(N. s.) 39 


_ (4) 27 tnd. Oas, 420; 17 Q. 0. 379. 
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for the period antevedent to his desree 
for foreclosure, which was the snbject of 
pre. -emption, because in the absence of any 
agreement, in writing, with the original 
‘proprietor to the contrary, seation 154 of 
the Ondh Rent Act (XXII of 1886) 
imposed a’ statutory liability on the trans- 
feree to pay any arrears of rent} due at 
the time of the transfer and the payment 
was made by him for theprniection and pre- 
servation of the disputed property from gale 
in lieu of-the said arrears. No question of 
protection arises in this case, 

The interest here claimed by the pre- 
emptor is in the nature of damages, said 


to haye been caused-by the failure of the 
The- 


vendee to carry out his part of the oon- 
tract with the vendor, The right to claim 


that” interest flows out of the sontract of 


sale, but ib is not an integral part of 
it. It follows the contrast of sale, not 
because the contract necessarily carries a 
right to it, but because something, which 
was then uncertain, has happened since the 
date of the sale, namely, the money left has 
not been paid or thecontract has been broken, 
which gives a right to it. Section 13, of 
the Oudh Laws Act (XVIIL of 1876) and 
Order XX, rule 14, of the Code of Ciyil 
Procedure only permit the determination 
of the price, and in certain cases of the 
market value, - 

The amount of interest cannot moreover 
be satisfactorily or finally determined, unless 
the mortgagees or the creditor for whom 
the money was left- to be paid are before 
the Court in a suit properly framed for 
the purpose, for they may contest the 
adequacy of the money left for them, or 
it may appear that a tender was made to 
them.and they had refused to accept it, 
or some of the creditors may have died 
and the right to receive on their behalf 
may be a subject of dispute, “The pre- 
emptor happens to be one of the creditors 
in this case, but he is mixing up his 
position as a pre-emptor with his~position as 
a prior mortgagee.- The Courts below have 
rightly refused to -allow him in this snit 
to set off the additional interest, due to 
him and to the other areditorsg; against’ the 
purchase money. 

The appeal is, ee dismissed with 
costs, 

", Appeal AKAN | 
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PATNA HIGH COURT. 
APPEAL FROM ORIGINAL Decree No. 41 or 1916. 
June 26, 1918. 
Present:—Myr, Justico Roe and Mr. 
> : Justice Contts. 
Babu BISHANDAYAL SINGH AND OTHERS 
- — DEFENDANTS ——ÅPPELLANTS - 
VETSUS 
Musammat JAISERI KUER AND OTHERS — 


~ PLAINTIFES AND Musammai GANESH KUER 


"AND OTHERS—DEFENDANTS— RESPONDENTS, 
Hindu Lor —Bandhu, who is—Sister’s son, whether 
Banthu—Aléenation— Gaya shradh ceremony, perform- 
‘ance of, whether legal necessity—Civil Procedure 

Code (Act V of’ 1908), O. VI, r. 17 —Amendment of 
pleadings— Written statement—-Plea, new, whether can 
be allowed to -be taken atlate stage—Benami trans. 
action— Possession or title-deed not with purchaser— 
Presumption, 

‘The term ‘Bandhu’ has been defined in the Mitak- 
shara “as a Bhinna Gotra Sapinda, that is to say, 
sprung from a different family but connected by 
common corporeal particles, or by consanguirfity. [p. 
747, col. 2.) 


A sisters sonis a Bhinna Gotra Sapindaand is, 
therefore, a Bandhu, [p. 747, col. 2.] 

The performance of the Gaya Shradh ceremony 
of a deceased Hindu is a legal necessity. In order, 
however, to make it binding upon the estate, so as 
to enable the widow of the deceased to raise money 
on the security of the estate, it mugt be proved that 
there was no sufficient income from the estate to 
meet the expenses of the ceremony. [p. 750, col. 1.] 

Where more than a year after the sottling of 
issues in a suit, when the case was completely ready 
for hearing, the defendant sought to be allowed to 
put in a fresh written statement raising a completely 
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new point about which the defendant had no real 


information: . 
ae that he could not be allowed todo so. [p. 747, 
col. 1. : 


Where from the circumstances surrounding a sale, 


itis probable that the transaction is a benami one, 
the probability becomes a certainty when it is found 
that the ostensible purchaser is neither in possession 


of the property nor of the sale-deed. [p. 749, col. 1.7 


Appeal against the decision of the Subordi- 
nate Judge, 3rd Court, Patna, dated the 25th 
February 1916. 

Messrs, Purnendu Narayan Sinha, Ganesh Dutt 
Singh, Naresh Ohandra Sinha, Krishna Sahay 
and Jalgobind Prasad Sinha, for the Appellants. 

Messrs, Pugh, Gangadhar Das, .Sivanan- 


-dan Rat and Ohandra Sekhar Banerji, for-the 


Respondents. : 
‘JUDGMENT. 

Coutrs, J.—This was a snit for recovery 
of possession with mesne profits of Mouzáh 
Jamalpur Burbya, Perganna Gyaspur, Touzi 
No.i132, The plaintiff No. 1, Ishri Prasad, 
Rai brought the suit as reversionary heir 
of one Surjun Singh, and the plaintiffs 
Nos. 2 and 3 were made parties as 
plaintiff No. 1 has. mortgaged a part of 
the property sued for in order to defray 
the expenses of the suit. 

It is necessary shortly to state the facts 
which have -led up to the institution of 
the suit. The following genealogy will 
show the relationship of the plaintiff sto 
Surjun Singh:— 


BABU BAIJNATH SINGH=Musammat Man Koer, widow. 


X 


a m a p e e e e v a maan i a 


Babu Surjan Singh (dead), =Musammat Lakhpatti Koer, widow, | 


4 


+ ( 
r bi | 


B. Sheo Narain Rai 
(died issueless). 





B. Harakh NarainjRai 
(died issueless). 


- 


This .geneslogy was disputed at the 
trial of the snit, bat it is now admitted 
to be correct. r 

Baijnath Singh. died leaving as his 


survivors Surjun Singh, a minor, Musammat property, In 1881 Musammat Biho died . 








Musammat Bibo Koer 
daughter of” 
B. Baijnath Singh (deceased). 





- 


ite ht A aa KA 
a =" 


| 
B, Sham Narain Rai ° 
(died issueless). 


man 


B. Pertab Narain Rai. 


B, Iswari Pershad Rai, 
plaintif No. 1, 


Man Koer, his widow, and Musammat Bibo, 
his daughter. Surjun Singh died laaving 
Musammat Man Koer and Musammıt 
Lakhpatti, his wife, who susseaded to his 


an 
7 
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leaving Pertab Narain and other sons who 
died childless. On the 3rd March 1912 


Pertab. Narain died leaving ,the plaintiff 


- No.°1 only, Ishri Prasad, the other sons 
of Musammat Bibo having by this time 
died. This history of the family may 
also-be-taken as now undisputed. The, 
plaintiff alleges that the property in suit. 
/ was acquired by Musammat Man Koer 
during the minority of Surjun Singh dnd 
from the income of his estate. n 
The first point. taken in this apnea a is, 


that the Subordinate Judge has wrongly» 


refused to” accept, written statements which 
`Z were filed by the defendants on the 23rd 
of February 1915. The ~ importance of 
these written - statements, which it is 
desired to bring in, is that in them for 
the first time an allegation was 
by the defendants that the property 
dispute.. was not “the property, 
ancestral or acquired, of Surjun’ Singh, 
and that therefore the plaintiffs have no 
right. to sue. The learned Subordinate 
_ Judge refused to accept them, on the 
ground that the defendanta cculd not be 
allowed to-set up a new and inconsistent. 
defence .at such. a late stage lof the case, 
-“and, in my. opinion, he bas done so rightly. 
The suit was filed on the 5th January 
1914, and in paragraph 4 of his plaint, 
the plaintif stated that “ the property 
was -one of the properties appertaining to 
the estate of Babu Surjun Singh and it 
had been acquired during his. minority 
through Musammat Man Koer out of the 
income of his estate. Babu Surjun Singh 
held and enjoyed possession of the said 
property as owner.” This is +a very. 
_ distinct, statement as to how the property 
‘was acquired, and in the original written 
statements - fled by the defendants in 
April 1914 there is no suggestion ~or 
allegation that this statement made ‘in the 
plaint was untrue. Issues were framed 
on the 5th May 1914 but it was not 
until nearly a year later that the défend- 
ants asked to be allowed to put. in these 
new written statements. By this time the 
case, was completely -ready for hearing. 
and the hearing was actuallyto begin on 
‘the following day. 16 would cbviously 
-have been unfair to allow the defendants 
to raise a completely new point at ‘this 
i: and more’ particularly so when the 


in 
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wording of the written statement shows 
clearly that. the defendants had no real 
information on the matter. Reference has 
~been made to the rnling in Sri Rang 
Behary Lal v. Ranchheyyu Lal (1), but this 
is clearly against the appellants. 


‘The second point which has been oe 
is that the plaintiff has not proved his 
heirship, and inj regard to this two argu- 
ments have been advanced. The genealogy 
put forward by the plaintiff- has now been 
accepted by the appellants and this geneae 
logy. shows that the plaintiff is the sister’s 
gon of Surjan Singh, but it: is contended 
that a sister’s son is not a Bandhu and 
that, therefore, the plaintif is not an heir, 
This contention is, in my opinion, un- 
tenable- The term Bandhu has. been 
defined in the Mitakshara as a Bhinna 
Gotra Sapinda, that is to say, sprung from 

a different family but connected by com- 
mon corporeal partioles, or by consanguinity, 
This has been held.in a long series of rulings, 
namely:—Ldllubhai v. Mankuvarbat (2), 
Lallubhai Bapubhai v. Oassibat (3), Umad 
Bahadur v. Udor Ohand (4), Babu Lal vy, 
Naaku Ram (5) and -Ramchandra Martand 
Watkar v. Vinayak Venkatesh Kothekar (6), 
and the enumeration of Bandhus has been 
given in the Mitakshara but ib has been. 
authoritatively settled that: this enumera- 
tion is not exhaustive. The law was very 
fully considered in Babu Lal vy. Nanku 
Ram (5) and in Ramchandra Martand 
Watkar v. Vinayak Venkatesh Kothekar (6), 
and I need only refer to the conelusion 
of their Lordships of the Privy Council 
in the latter oase: “ The conclusion to 
which a close examination of the authorities 
leads their Lordships may be briefly stated 
as follows :—(a) that the Sapinda relation- 
ship on” which the” heritable right of 


S 


(1) 13 Ind, Cas, 128;15 C. L. J. 439. 

_(2) 2 B. 388; 1 Ind. Deo, (x. s.) 682. 

(8) 5 B. 110; 7 I. A. 212; 4 Sar. P. C.J, 164; 3 Suth. 
P, O. J. 795; 4 Ind. Jur, 533; 3 Shome L. R. 245; 7 
O. L. R. 445; 3 Ind. Dec. (nN, a) 75. 

(4) 6 O. 119; 6 O. L. RB. 600;5 Ind, Jur, 5865; 3 
Shome L. R. 148; 3 Ind. Dec. (N. s.) 78. 

(5) 22 0. 339; 11 Ind. Dec. (N. ss.) 228. 

(6) 25 Ind. Cas, 290; 42 0. 384; 18 O; W. N. 1154; 
97 M.L J. $33; 1 L. W. 831; 16 M. C. T. 447; (1934) 
M. W. N. 885; 10 N. L. R. 112; 16 Bom. L. R. 8638; 1%. 
Ak J. 1281; 20 C. L. J. 573; 41 I, A. 290 (P, 0). 
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collaterals is founded, ceases in the case 
of the Bhinna Gotra Sapinda with the 
fifth degree from the .common ansestor, 
and (b) that inorder to entitle a man 
to succeed to the inheritance of another, 
he must be so reluted to the latter that 
they are Sapindas of each other, which is 
‘only a paraphrase of Mann’s rule.” 
Applying this principle to -the present 
case, the’ plaintiff is a Bhinna Gotra 
Sapinda well within the degree laid down 
in this ruling and the further test that 
the plaintiff and Surjun Singh are Sapindas 
of each other is also satisfied. ; 

It is next argued that even if this is 
go, the plaintiff cannot succeed if there is 
any Gotia between him and Surjun Singh, 
and that he. is bound to establish by 
reasonable evidence that he is the nearest 
heir. `L am not satisfied that in the 
present case there is any such onus on the 
plaintiff. In his plaint ‘he clearly 
that he claimed the property asa Bandhu 
“and made a distinct statement as to how 
this claim arose. The defendants in their 
original written statement simply contended 
that the genealogy was false, but that 
even if it were true a sisters son was 
not a Bandhu and could not susceed; they 
made no suggestion that there was any 
intervening Gotia between the plaintiff 
“and Surjan Singh. If they had wished 
to raise this point, it was, in my view, 
necessary for the defendants to have 
stated itdistinctly. The matter, however, 
is not of great consequence, because I am 
satished that even assuming that the 
plaintiff was bound to establish -by reason- 
able evidence ‘that he was the nearest 
heir, he has succeeded in doing so, It 
appears: that Surjan 
the: Keshab Gotra and the. contention of 
the learned Rai Bahadur is that the 
plaintiff should have established that there 
was no Keshab Gotra in existence | who 
san be preferred to him. To require the 


“plaintiff to séarch throughout India for, 


a Keshab Gotra would be unreasonable, 
and what he did do was, I sonsider, 
sufficient. He says that he knew of no 
Keshab Gotra except in Patna and he was 
satisfied that they could not be preferred 
to him. There is no contradiction of this 
and we must accept his statement on 
this point, Up till a very late stage 
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there was no suggestion of there being 
any Keshdb Gotras elsewhere. The first 
suggestion of this was made in 
the cross-examination of the plaintiff on` 
the first day, and then. the suggestion 
was that there were Keshab Gotras 
in Benares. This was dropped, however, on 
the following day and it was then suggest- 
ed that there were Keshab Gotrag in 
Allahabad. No names, however, were sug- 
gested and the plaintiff denied all knowledge 
of there being such Keshab Gotras. Sab- 
sequently the defendants developed this 
portion of their case and brought forward ‘an 
alleged Keshab Gotra, Beni Madhub. This 
man was produced by one of the defend- 
ants’ witnesses, Bishendayal. The evidence 
given by both these witnesses, as has been 
clearly shown by the learned Subordinate 
Judge, is false. There is nothing, therefore, 
to show that there is any intervening Gotra 
in existence and the plaintiff has, in my 
opinion, done all that was necessary to show ” 
that there is no sush Gotra in existence, 
The next point on which arguments have 
been addressed to us is “the purchase by 
Nand Kishore. It is now admitted that 


‘Nand Kishore was the servant of the family 


of -the defendants Nos. 1 to 17, but it is 
argued that, although this is so, the purchase 
from Musammat Lakbpatti was a bona fide 
purchase by him and not mace bevamz on 
behalf of these respondents. This question 
of benami has been yery fully and careful. - 
ly dealt with by thé learned Subordinate 
Judge. The only witnesses to the deed 
who have been examined are Basant Lal 
and Paryag Singh. The former was a servant 
of the defendants from before the time of 
the execution of the deed and Paryag Singh 
has been reckless in his statements in sup-. 
port ofthe defendants’ case. The learned Sub- 
ordinate Judge has,- therefore, rightly not 
relied on the oral evidence. Certain,dosu- 
ments, however, have been shown to us to 
show that Nand Kishore dealt with the 
property after the sale. Transactions, how- 
ever, were bound to be made in the name 
of Nand Kishore shortly after the sale and 
these dceuments do. not sarry us much 
further. In the absence of reliable evidence 
we must be guided by the circumstances of 
the cage, and having regard to these’ siroum- 
stances there is ‘no doubt, in my mind, that 
the sale waga benamt one, ‘The property wag 
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sold on the 15th July 1884 for a consideration 
of Rs. 21,454, Now it has been established: 
that ‘Nand Kishore’s private income af that- 
time was only about Bs. 150 a year. There 
is no evidence, nor is there any suggestion, 


that he borrowed money to make this por 


chase and it isimpossible to believe that he 
could have done sn-from his own funds, If, 


- , however, he bad managed to do so, it cannot 


be doubted that he would have done all in his 
power to keep the property, yet we find that 
three years after the purchase there was a 
default in payment of revenue and the pro- 
perty was sold for the small arrear of 
Rs. 18-2 11. Of the arrear and of the sale 
Nand Kishore had full notice. There dan- 
also be no doubt that the purchase: money 
was not withdrawn by Nand Kishore. 
balance of the purchase-money amounted to 
Rs. 16,000, yet three years later we find that 
Nand Kishore was reduced to borrowing a sum ° 
of Rs. 1,000 for which a bond (Exhibit 56) 
was executed in 1910, from which it appears 
that up to that date he had no been able to 
repay the amount. l 
‘To meet these difficulties the ‘defendants 
have attempted to set up a new case, namely, 
that the purchase was by Nand Kishore jointly 
with another member of his family, Nand Lal. 
There is nothing, however, to support this . 
dase which was not made in the written 
statement, and as many years before the sale 


‘ Nand Kishore and Nand Lal separated, there 


seems no doubt that the story is an after. 
thought. - That the purchase was made by . 
Nand Kishore is, therefore, in the highest 
degree ‘improbable and. this improbability 
becomes a- certainty, when we find that he 
was neither in possession of the property nor 
of the sale-deed.’ The-evidense on this point 
has been very carefully considered by 
the learned Subordinate Judge and: I 
find no reason o differ from his 
conclpsions. The séle-deed was filed by 
these defendants in sa- succession certificate 
oase, and in connection ‘with this there is 


“a very significant matter which leaves ~ no 


doubt in my mind as to the benami nature 
of the purchase. The succéssion certificate 
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suit was contested by the defendant No. 1 but 
inthe written statement the allegation of 
bsnami was not denied, and finally the suit was 
decreed on compromise. It is certain that 
if the purchase had not really been benami, 
the defendants would have denied the 
allegation ‘and would have pleaded that the 
suit was not maintainable under section 
86 of the Sale Law. 

The next point argued is with regard to 
legal. necessity, ‘and it is contended that 
the sale by Musammat Lakhpatti was good 
because 16 was to obtain funds for the 
construction of a temple and the ‘instal- 
lation of idols and for performing the Gaya 
Shradh for her husband. The temple has 
‘been constructed and the idols have been 
It is ooneeded that ordinarily 
this would not constitute an item of legal 
necessity, as, however, there is a recital in 
‘the sale-deed that the temple was to be 
constructed in compliance with the wishes 
of her ancestor, it has been argued that this is 
sufficient, and reliance is placed on the 
ruling in Nanda Laly. Jagat Kishore Acharjya 
(7). In that oase their Lordships of -the 
Privy Council held “that under ordinary 
circumstances and apart from Statute, re- 
“gitals indeed can only- be evidence as 
between the parties to the conveyance and 
those who claim under them.” But tn that 
particular. case they did not think these re- 
sitals could be disregarded, nor on. the 
other hand did they consider that any fixed 
and inflexible rule could be Idid down as to 
the proper weight which they are entitled 
to receive. The essential portion of this 
judgment for the purposes of this pase is 
the following :— 

“It is-only necessary that a representation 
should have been made to the purchaser 
that such necessity existed and that he 
should have acted honestly and made proper 
enquiry to satisfy himself of- its truth, 
The recital is clear evidence of the re- 
presentation, and if the circumstances are 
such as to justify a reasonable belief that 
an enquiry would have confirmed its truth, 
then when proof of actual enquiry has 


case led toa suit by Musammat Lakhpatti - become impossible, the recital, coupled with 


Kuer and Musammat Ganesh Kuer against 
Bishandayal Singh and others in respect of 
Jamalpore and to other Mouzahs, - In this suit 


‘they stated that Jamalpore was. purchased 


benam: in’ the name of Nand Kishore, The 


a 


(7) 36 Ind. Oas. 420; 21 C. W. N. 225; 20 M, L. T. 
335; 31M. L. J. 563; (1916) 2 M. W: N. 336; 4 L. W. 
458; 18 Bom. L, R. 868; 14 A. L. J. 1103; 24 C, L. J. 
4311: 1 P. L. W. 1; 440. 186; 10 Bur. L, T; 177; 43 I, 
A, 249 (P. 0). 
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such circumstances, would be sufficient eyi- 
dence to “support the deed.” s 

The question is whether the circumstances 
are such as to justify a reasonable belief 
that an enquiry would have confirmed the 
truth of the recital. In that case the cir- 
cumstances did, butia this case they cer- 
tainly do not. Theoral evidence as to the 
directions of Surjun Singh is given by 
Paryag Singh; but this -évidence has been 
rightly rejected by the Subordinate Judge. 
Sarjan Singh had died about 25 or 30 
years before the execution of the sale-deed. 
At the time he was only 15 or 16 years 
of age and had just married Musammat 
Gakhpatti Koer. It is unlikely that under 
the gircumstances he would have given any. 
direction to build a temple or to instal idols, 
and if he had, Musammat Lakhpatti Koer 


would certainly have carried out his wishes. 


earlier, In addition to this we have it 
that the purchase was a benami one and 
the defendants certainly did not believe in 
the truth of the recital, becanse three 
years, afterwards they fraudulently default- 
ed.in payment of Government revenue and 
made a fraudulent purchase in order to 
try. and perfect their title. I am satisfied, 


therefore, that this recital was merely in- ~ 


serted in order to try and give some validity 
to the purchase. 

The: position with regard to the Gaya 
_Shradh, however, is different.. The perform- 
ance of the Gaya Shradh is undoubtedly 
a' legal necessity, In order to make it 
binding, however, there should bə no 
sufficient income from the estate to enable 
it to be performed. In this case Musammat 
Lakhpatti Koer had ample funds to per- 
form the Gaya. Shradh without selling any 
property, and in addition to this the 
Jearned Subordinate Judge does not believe 
that the Gaya Shradh was ever perform- 
ed, Im this view I agree, Itis true that 
there. is a, certain amount of oral evi- 
dence, bnt this is of a very unreliable 
character and an attempt has been made to 


` pack it up by documéntary evidence which 


is undoubtedly fabricated. 

The-last point which has been urged 
is that even if the ‘sale was a benami 
one, the defendants’ title was perfected by 
the revenue ‘sale as the defendants had 
no intention of defranding the reversioner. 
This sontention has no force. The first 


INDIAN OASES, 
SATISH CHANDER MUKERJI V. MAHABALI PRASAD, 


(isis 


! 
purchase from Musammat Lakhpatti was & 
fraudulent one. The default in revenue 
and the subsequent pursbase at the revenue 
sale were also fraudulent, and the whole 
transaction is vitiated even if. there was 
no express intention of defeating the 
plaintiff. I would, therefore, dismiss this 
appeal with oosts, and in doing so I 
would ‘nota my appreciation of the extreme- 
ly careful judgment of the learned Sub- 
ordinate Judge. | 

Ros, J.—I entirely agrae and have no- 
thing to add. = 
Appsal dismissed. 
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OUDH JUDICIAL COMMISSIONER'S 
COURT, 
Seconp Civiu Appeat No, 39] of 1917. 
September 18, 1918. l 
Present: — Mr, Lindsay, J. O. ` 
~ SATISH CHANDER . MUKERJI— 
Devenpant—APPELLANT 
VETEUS 
Pandit MAHABALI PRASAD—Prarstier 

AND OTHERS — DEFENDANTS ~ RESPONDENTS. 

Hindu Law—Immorality of woman, effect of—Tie of 
blood relationship, severance of ~Succession to. property 
of unchaste Hindu woman, 

-Immorality onthe part ofa Hindu woman does 
not sever the ties of blood relationship and there 
is no tule of Hindu Law which would prevent the 
blood relations of such a woman from succeeding ‘to. 
her property on her death, [P 751, col. 2; p. 752, 


col. 1.] 


Second appeal against the decree of the 
Additional Judge, Lucknow, dated the 30th 
May 1917, reversing that of the Munsif, South 
Lusknow, dated the 25th Jaly 1916. : 

Mr. J. K. Banerji, for the Appellant. 

Babus Daya Kisken Seth and Bisheshwar 
Nath Srivastava, for the Respondents. 

JUDGMENT.—The subject-matter of the 


-guit out of which this appeal has arisen 


is a house in the City of Lucknow, which 
was conveyed on the 20th December 1910 
to a woman named Musammat Phulbasa who 
died in January 1915. 

It is an admitted fact that for abont 
forty years before her death this woman 
had lived as a concubine with a Bengali 
named Jagannath Makerji, who was the 
father of the present appellant Satish 
Spender: 


hd 


~*~ 


4 
aa 


_ his kinship with the deceased. His 
was.that Phulbasa before she took yp with 


- 


. y’ 
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` There oan be no‘reasonable doubt that the 
. house was purchased with money belonging 


“to Jagannath, and that he bought the house 


for the benefit of the woman whom he had 


- kept for so long.- Both the Courts below 


are agreed upon this point, and it is not 
possible to argue that Phnibasa- was a 
mere benamidar for Jagannath, this being 
the case set up’ in the first Court by the 
defendant-appellant. It must be taken, 
therefore, that the house belonged’ to 


_ _Phulbasa.at the time sbe died and the ques- 


tion for consideration is really, “who were 
the heirs of Phulbasa ?” 
the suit, who is the prinsipal respondent 
here, is the brother’s son of Phulbasa and, 
therefore, her blood relation. - But he does 
not claim the property on the stréngth of 
case 


Mukerji was the wife of 


one Debi Din 
from whom 


she ran away. Debi Din 


` thereafter married another woman Musammat 


_ transferee. 


X 


Jagdei, a respondent in-the case. When 


l _. he died he left Jagdei and the respondent 


Kusehar Din, his nephew. The plaintiff has 
bought up the titles or- assumed titles of 
these parties and claims the property as their 


- 


f 


The first Court was of opinion that the 


‘plaintiff had failed to prove a marriage 


between Phulbasa and Debi Din and dis. 
‘missed the suit. The lower Appellate Court 
‘on the other hand has found that the 
marriage is proved, 4 

"The finding has been attacked hera “on 


+ 


“the ground that the Judge of the Court 


below misinterpreted the- pleadings and 
assumed that the defendant Satish Chander 
had admitted that Phulbasa was a married 
woman when she began to live with Jagan- 
nath, ; 

I am myself inclined to think that the 


` learned Judge did construe the pleadings too 


literally... Satish Chander, in replying to 
the allegations in the plaint relating to 
Phulbasa’s relations with Debi: Din, stated 
that he had no knowledge of the facts and 
obviously. he had not. I understand that 
there was a complete estrangement between 


. Jaganuath and his lawful wife who lived in 


Bengal, and Satish Chander seems to have 
lived with his mother and to have known 
nothing about his father or tte woman 
Phulbasa. In the first of the additional pleas 


2 


"ha = 
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contained in paragraph 10 of hig written 
statement, Satish Chander said that while 
Phulbasa lived with Jagannath ag his 
mistress she had severed all connection 

with ker husband and his relations, ” 
Bearing in mind the? facts above stated I 
should not have interpreted this to mean 
that the defendant was admitting that 
Phulbasa was to his knowledge a married 
woman. The import of the plea appears to 
be that after Phulbasa took up with Jagan- 
nath she had no dealings with her relations. 
whoever they might be, And in any oase 
there. was no admission that the woman 
was the, wife of Debi Din. 

The matter, however, islof little im 
for the plaintiff produced WG ka a e 
satisfied the Judge that Phulbasa had been 
married to Debi Din and I think that the 
fact of this marriage is established. 

To some then to the question of inheritange 
the view of the Judge is that Deb; Din’s 
heirs are the heirs of Phulbasa, because 
the property in suit was“ obviously ” her 
stridhan and because the degradation of 
Phulbasa did not dissolve the ties of 
kinship. gs > 

With- regard to these opiniong 
say that the question whether the Rater 
was Phulbasa’s stridhan is not quite BA 
simple as the learned Judge thought. It 
ig no doubt the case that ascording to the 
Bengal School of Hindu Law tha term 

stridhan ” has no technical meaning and 
embraces all property which a woman has 
power to give, sell or use independently of 
her “husband’s control. Bat Phulbasa was 
subject not to the Dayabhaga but “to the 
Mitakshara school of law, and it 
means clear that property which a 
subject to the Mitakshara ki hg yah 
the wages of sin is her stridhan property 
as known to that school of Jaw, There is 
authority of this Oourt for the view that 
it is not [Maharana v. Thakur Pershad (1).] 

Again while there appears to he a general 
consensus of judicial opinion that immorality 
on the part ofa Hindu woman does not 
sever the ties of blood relationship 
(indeed it is dificult to understand how a 
physical relation could be got rid of by 
mere immorality), if is by mo means settled 
that the tie of affinity -is not dissolved, 


is by no 


~ (1) 12 Ind. Cas. 778; 14 O. O. 234, 


am” 
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And again there is authority for the view 
that even if the bond of marriage is not 
loosed by the misconduct of the wife, ‘her 
status as- an beir of her husband is for- 
feited so as to prevent the heirs of .her 
husband inheriting to’ her, The question is 
one of great difficulty, as was said in the Full 
Bench ruling of the Calcutta High Court 
reported as Hari Lal Singh v. Tripura Charan 
Roy (2). 

Fortunately ib is not necessary for me to 
discuss this problem here. It is admitted 
that the plaintiff is the nearest blood re- 
lation of Phulbasa and if we take it 
that the tie of blood was not dissolved 
by the woman’s immorality, the consequence 
~ geems to be. that the plaintiff is entitled to 
the property by reason of his relationship 
- with the deceased as there appears to be 
no definite rule of Hindu Law which would 
prevent inheritance in such a case. 

If then it is uncertain whether the heirs of 
the woman’s husband could lay a claim to the 
property, it is at any rate tolerably clear 
fhat her blood relations can. And in any 
event if we are driven toapply the princi- 
ples of justice, equity and good conscience, 
it must be held that the: plaintifi’s right 
is superior to that of Satish Chander who 
in faot has. no right at all, for he can 
claim no relationship with Phulbasa. 
-~While I_do not agree with all that has 
been said by the Judge of the Court below, 
I am satisfied that his decree is right and must 
be affirmed. 

I. dismiss the appeal with costs, 

Appeal dismissed, 


(2) 19 Ind. Cas. 129; 40 C. 650; 17 O. T. J. 488; 17 
G. W. N. 679. 


. CALCUTTA HIGH COURT, 
OCivin Roxie No, 357 oF 1918, 
August 19, 1918. 
Present:—-Mr. Justice Fletcher and 
Mr, Justice Walmsley. 


PROTAP CHUNDRA DUTT —PenirroNse o 


. versus 
` ABHIMANINI SURINI AND ANOTHER 


—OPPOSITE PARTY. >- 
Civil Procedure Code (Act V of 1908), O. XX, r, 4—' 


2 


My 
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Judgment of Court of Small Causes, contents ae r 


Judicial decision, whether can override Statute. 

Where in accordance with the přovisions of Order 
XX, rule 4 of thg Civil Procedure Code, the judgment 
of a Court of Small Causes contains the points for 
determination and the Judge's decision thereon, but 


~ 


omits to give reasons for the decision, the High - 


Court will not interfere with it. [p. 753, cols. 1 & 2.] 
No decision of any Court can get over, add to or 
alter the clear words of a Statute. {p. 753, col. 1.] 


Rule against the order of the Court of the 
Mansif, Bolpur, in Small Cause Court Suit 
No. 894 of 1917. 

“FACTS appear from the judgment. 

Baba Manmothonath Roy, for the Peti- 
tioner. —This Rule arises out of an application 
under section 25 of the Provincial Small 
Canses Courts Act. The judgment of the 
Small Cause Court Judge is very short and 
it does not sven set forth the plaintift’s 
case. It does not appear from the judg- 
ment that the learned Judge applied his 
judicial mind to the fasts of -the case, 
No doubt the learned Judge has technical- 
ly complied with ‘the provisions of the 
Code. But as the judgment is not self. 
contained and as if is 
know from it whether the learned Judge 
understood and judicially sonsiderad the 
plaintif’s oase and the evidence adduced 
by him in sapport of his. case, 
judgment at all, 
Court Judge may deal with a case summarily, 
but this is not the way in which summary 


' powers should be exercised. Refers to 
Maitk Rahmat v, Shiva Prasad (1). 
[FLETCHER, J.—Order XX, rule 4, lays 


~ 


down what the judgment should sonata: Jo. 
But that rule does not do. away with 
the necessity of writing an intelligible, 
complete and self-contained judgment, 
From the judgment a party to a suit must 
know that the Judge did apply his judicial 
mind to the-facts of the case and ` eon- 
sidered the evidence adduced by. the parties. 
No one appeared for the Opposite Party. 


JUDGMENT, 
FLETOAER, J. —This is. a Rule calling 
upon the opposite party to show ganse 
why the judgment and decree complained 


of shonld not be setaside. What ‘happened | 


was this: the plaintiff brought a suit 
against the defendants in the Small Cause 
Court for the price of paddy with interest, 

(1)13 A. 538; A. W7 N. (1891) 172; 7 Ind. Dee 
(N: 8.) 337, _ a 


| 4 


not possible to 


if is no = 
Of course, a Small Oanse | 


t 


” The learned Judge’s judgment 


” 
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consists of 
the following: — i 

“The points for decion are: 

(1) Whether defendants borrowed the 
paddy in question? 

(2) Whether plaintiff is entitled to the 
interest claimed? 

The first point is found in the negative. 
So, the second point does not arise for 
determination, Dismissed with sosts.’ The 


plaintiff complained that he is entitled to — 


a judgment setting forth the reasons 
which moved the learned Judge to come 
to tke sonclusion he arrived at. That 
turns purely on the ~coustruction of the. 
Statute. Order XX, rule 4, sub-rule (1), 
says, judgments of a Court of Small 
Causes need not contain more than the 
points for determination and the desision 
thereon.” That there is a difference be: 
tween “the decision thereon” and “the 
reasons for such decision”? is obvious from 
the. terms’ of ‘sub-rule (2). The plaintiff 
has, therefore, got to establish that this 
judgment is not a judgment in aacord- 
ance with Order XX, rule 4, sub-rule (1), 
Code of Civil-Proaedure. Prima facie it is, 
because the judgment sets out the points 
for determination and what was decided 
thereon. The case, however, the plaintiff 
says; is covered by the decision of the 
Allahabad High Oourt in Malik Rahmat 
v.: Shiva Prasad (1). But no. decision of 
any Court can get over the olear words 
of the section and, in so far as that 
decision purported to deside that in all 
cases the Small Cause Court must give 
its reasons for the decision, that was 
clearly in excess of what was stated in 
the Statute. One cannot add „to or alter 
the' clear words of the Act by judicial 
decisions. The Bombay case referred to, 
namely, the case of Baz Jasoda v. Bamansha 
Mancherji (2), is really an authority the 
other way, because the 
Small Cause Uonrb did not state, as 
pointed’ out by Mr. Justice Fulton, the 
points’ for determination and the decision 
thereon. ~In that view, of sourse, the 
judgment did not comply with. the terms 
of section- 208, Code of Civil Procedure, 
then in force, It seems tome that in this 
case we are not entitled to interfere, 


(2) 23 B. 834; 12 Ind, Dec, (x. s:) 222; 
' 48 > 
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having regard to the terms of Order XX, 
rule 4, sub-rule (1), the learned Small 
Cause Court Judge having properly set 
out the pointsfor desision and his decision 
thereon, The present Rule, therefore, fails 
and is discharged. No one” appearing on 
the other side, we make no order as to 
costs, 


WALNSLEY, J.—I agree. 
Rule discharged. 


h 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
First Civin APPEAL No. 111 oF 1917, 
September 2, 1918. 
_ Present: - Mr. Lindsay, J.C. 
DARGAHI—PLaintirF—APPELLANT 
VETEUS 
Ohaudhri RAJESHWARI PERSHAD 


— DEFENDANT — RESPONDENTI. 
Morigage—Interest, excessive or emorbitant rate of—~ 
Debt contracted by Hindu father on credit of family 
property—Discretion of Court to reduce rate of interest, 
reasonable exercise of—Appellate Court, interference 


by. - 
In cases of debts contracted by Hindu fatherson 
the credit of the family property, Courts have a 
discretion to reduce the rate of interest if it is 
excessive or exorbitant. [p. 754, cols. 1 & 2.] 

An Appellate Court will be slow to interfere 
where it can be shown that such discretion has been 
exercised in a reasonable manner. [p. 753, col. 1.) 


Appeal against the decree of the Sab- 
ordinate Judge, Gonda, dated the 6th July 
1917. 

Babu Bisheshwar Nath Srivastava, for the 
Appellant. 

Munshi Aditya Prasad, for the Respond- 
ent. 

JUDGMENT.—The only question for 
consideration in this case is, whether the 
Court below was justified in reducing the 
contract rate of interest in the mortgage 
bond upon which the suit of the plaintiff- 
appellant was based. 

The facts may ba briefiy stated. The 
mortgage was executed by Chaudhri Jag- 
damka Prasad, the father of the defendant 
-‘Rajeshri Prasad, on’ the 3rd of July 1911. 
Thé principal sum was Rs. 3,000 and there 
was an agreement that interest should be 
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payable at the rate of 2 annas 38 pies per 
rupee per annum, which works out to just 
over Rs. 14 per cenut, per annum. It was 
also agreed between the parties that inter- 
est should be’ payable yearly and that in 
ease of default compound interest should 
be calculated at the stipulated rate with 
yearly rests. Nothing having been paid on 
account of the mortgage, the present suit 
for sale was brought, the amount of the 
claim being Rs. 6,167-10-8. The plaintiff 
asked for the sale of the mortgaged property 
consisting of a 2-annas share in a village 
called Rahmatpur. 

Various pleas were put forward by the 
defendant, of which if is only necessary to 
consider one. ` He pleaded that the rate 
of interest was exorbitant and was not 
justified. 

The Court below has found that there 
was legal necessity for the borrowing of 
this money. It seems that at the time the 
mortgage was made, certain ancestral family 

property of Jagdamka Prasad had been 
- gold in execution of a decree. The judg- 
ment-debtor was anxious to have the sale 
set aside under the provisions of Order XXI, 
rule 89,and it is proved that on the day 
after this mortgage was executed Jag- 
damka Prasad deposited in Court a sum 
of Rs. 2,304 odd and had the sale of the 
property ‘set aside. . 

Turning to the mortgage-deed in suit, it 
is to be noted that out of thig principal 
sum of Rs, 3,000, a sum of Rs. 2,210 was 
advanced in cash to Jagdamka Prasad for 
the purpose of enablmg him to deposit the 
money in Oourt. The balance was appro- 
priated in discharge of a previous debt 
owing to the plaintiff. I think there can 
bé no doubt on these facts that the find- 
ing of the Court below is correct, namely, 
that the legal necessity for the taking of 
the loan was egstublished. The question 
then is, whether the Subordinate J udge was 
justified in holding that the contrast rate 
of interest was liable to be reduced. It 
is no longer possible to argue that the 
Courts have no powers to interfere in cases 
of this kind with the rate of interest agreed 
upon. The principle has been sanctioned 
by their Lordships of the Privy Oounail 
in cases\where a mortgagee has dealt with 
a Hindu widow, and such a principle can 
reasonably be applied also to the oase of 


Mana 
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-a father who is the manager of a joint 
Hindu family and who has qualified powers 
of disposal over the family property for 
the purpose of meeting what is ° called 
legal necessities. f need only refer to two 
cases- in this Court, in which it has been 
held that the Courts have a discretion to 
interfere with the rate of interest in cases 
of this kind [ Of. Sarabjit Singh v. Gur Bakhsh 
Singh (1} and Sadho Charan Prasad v. Ram 
Ratan (2)?. I may also refer to a judgment 
of a Bench of the Allahabad High Court 
which is reported as Padam Singh v. Ram 
It bas been argued that the 
present case may be distinguished from 
these other gases on the facts and that 
here the ‘rate of interest is not so exorbit- 
ant as it was in the cases “to which I 
have referred. In the case reported as 
Sarabjit Singh v. Gur Sakhsh Singh (1), it 
appears from a perusal of the record that 
the rate of interest there was 24 per cent. 
per annum compoundable with 6-monthly 
rests. In the case reported as Sadho Charan 
-Prasad y. Ram Ratun (2), the interest was 
24 per cent. compound with quarterly rests. 
In tbe Allahabad case the rate of interest . 
was 18 per cent. compoundable with 6 monthly 
rests, It may, therefore, be taken that in 
the present case the contract rate of in- 
terest was substantially lower than it was 
in any of these reported cases, The Sub. 
ordinate Judge allowed 123: per cent. simple 
interest, thinking that that was a reasonable 
amonnt of compensation to the creditor. 
The reason why this rate was fixed on was 
that there had been a previous loan trans. 
action between Jagdamka ‘Prasad and the 
plaintiff in which the money had been 
borrowed on.a simple bond at the rate of 
123 ‘per cent, per -annum. It is pointed 
out, however, and I think correctly, that 
the Subordinate Judge omitted to notice 
that the simple bond provided for compound 
interest; and so it has been argued here on 
behalf of the plaintiff-appellant that the 
Subordinate Judge, if he had noticed this 
fact, would have allowed at least 12% por. 
sent, compound interest in the present: GASE, 
Whether this was so or not.it is diffioult 
to say. The law being that the Court has 


$ 
(1) 36 Ind. Oas. 916; 19 O. l 
(3) 40 Ind. Cas. 869; 4 O. L. J.337. 
(3) 86 Ind. Oas. 217; 14 A. 
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a discretion to interfere with the rate of 
' interest in cases of this nature, an Ap- 
Pellate Court will bè slow to interfere 
if it is shown that the discretion of the 
Court below has been exercised in a reason 
able, manner. One fact is worth consider- 
ation in the present case, and that is that 
when this mortgage was executed the only 
cash which was advanced was a sum of 
Rs. 2,210. The balance which went to 
make up the total of Rs, 3,000 was, as 
I have said, applied to: the discharge of a 
previous debt. Interest, however, has been 
charged on the whole amount of Rs. 3,000, 
and from this point of view it may be 
said that the total amount of interest 
claimed in the present suit is excessive, 
having regard to the fact that the only 
money which the debtor got on the date 
of the mortgage was a sum of Rs, 2,210. 
The lower Court’ has given the plaintiff 
a decree for Rs. 5,047-15 0 together with 
proportionate costs -and future interest at 
12% per cent. up till the date fixed for 
payment. On the whole, therefore, I do 
not feel disposed to interfere with the 
decree. It seems to me that having regard 
to all the circumstances just referred to, 
the mortgagee has had substantial. justice 
and that there is no occasion “for me to 
interfere with the decision of the Court 
below for the purpose of increasing the 
amount of: the decree by awarding com- 
I dismiss the appeal with 
costs. 


Appeal dismissed.. 


PATNA HIGH COURT. 
First Orvin Appsat No. 193 or 1916, 
December 10, 1916. 
Present: :—Mr, Justice Roe ‘and Mr. Justice 


Coutts. 
NARSING MISSER— PLAINTIFF — APPELLANT 
VETSUS : 
BIRJU MISSER AND OTAERS—DEFENDANTS 


— RESPONDENTS. 


Hindu Law—Jomb family—Partition, suit for— 
# 


Separation—Burden of proof. 

Ina suit for partition by a member of a joint - 
Hindu family the initial onus is on the defendant 
to prove paka, [p. 759, col, 2.) 


t 
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Appeal from a decision of the- Subordinate 
Judge, Bhagalpur. 

Mr. Rajendra Prosad, for the Appellant. 

Mr. Rat Gurusaran Prosad, for the Respond- 
ents. 

JUDGMENT. 

Coutrs, J.—~This was a suit by one 
Narsing Misser for partition of joint family 
property, details of which are- set out in 
schedule I of the plaint. The defendants 
are Birju Misser, brother of plaintiff’s father 
Rajnath, the two sons of Birja Misser and the 
grandson of Birju Misser., The plaintiff's 
case, as made ont in the plaint, is that 
his father Rajnath Misser died in 1310 
F. S. while the family was joint and 
that after his death plaintiff and the 
defendants constituted a joint Hindu family 
of which Birju Misser, defendant No. 1 
was the Karta. The plaintiff became major 
some time ago; he separated in mess from 
the defendants 4 yearsago and now being 
dissatisfied with the management of the joint 
property by Birju Misser, he brought this 
suit for partition. The defendants on the 
other hand contend that plaintiff’s father 
Rajnath died in 1309, that he had separated 
from the other defendants some years be- 
fore, namely, in 1302, and that since then 
the defendants had heen in separate posses- 
sion of their respective shares, the share of 
Birju defendant No. 1 baing larger on account 
of the custom of Jethangs which obtained in 
the family. The suit has been dismissed and 
the plaintiff has appealed. 

The question is whether there was a 
partition or not, and the first point which 
is urged before usis that the family being 
a joint Hindu family, the onus was on 
the defendants to prove separation. The. 
learned Subordinate Judge, after discussion, 
made the plaintiff produce his evidence first, 
and it is contended that he has been 
thereby seriously prejudiced and that the 
learned Subordinate Judge has, by, putting 
the onus on the wrong side, been led~ to a 
wrong conclusion, It is true that the family 
being a joint Hindu family, the onus was 
on the defendants to prove separation and 
it is also a fact that the learned Sub. 
ordinate Judge made the plaintiff produce 
his evidence first. It is clear from his 
judgment, however, that he realised that 
the onus was on the defendants. and 
although he did not in the first instance 
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approach the case in the best way, it is 
clear from the evidence which is now all 
‘ before us that the plaintiff has not in fact 
been in ary way prejudiced. | 

‘ The defendants rely principally on the 
Record of Rights, whish shows the majority 
of the plots in the name of the plaintiff or of 
the defendants and some plots shamilat. The 
explanation of some plots being recorded 
as shamilat is that this was done in cases 
where the land was in the osgupation of 
the tenants. The record also shows two 
bighas more in the possession of the de- 
fendant Birju fhan-in the possession of 
tbe plaintiffs, and from this it, has been 
argued that there can have been no 
partition. It is clear from the evidence, 
however, that the custom of Jethangs by 
‘which the elder brother got a larger share 
obtains in the family. The Record of Rights 
then is strong presumptive evidense of 
partition, particularly as if was prepared 
at a time when there was no enmity 
_ between the parties. Moreover the avidence 
of the record is corroborated by a large 
number of witnesses who have been 
examined on behalf 
The most important of these are the two 
Punches who made the partition, They 
state that the partition was made in 1302; 
their evidence was helieved by the learned 
Subordinate Judge. The rest of the wit- 
nesses are all neighbours who certainly 
knew the state of the family, They 
depose that the plaintiff and defendants 
lived in separate houses and were separate 
bath in mess and property. Several of 
the, witnesses are tenants of the plaintiff and 
they depose that they pay rent to him 
separately. This evidence bas all been 
carefully considered by the learned Subordi- 
nate, Judga who has believed it, and no 
reason has been shown to us why it should not 
be accepted. ə ; 

The plaintiff on. the other hand relies 
pringipally on oral evidence and on thé 
fast that, there has been no mutation of 
names in the landlord’s sherista. With 
regard to the latter point, Birja himself 
says that mutation was not made after 
partition because it, involved payment of 
salami and because the parties were not 
on bad terms. This is a reasonable and. 
very common explanation of non-mutation 
of names, and there is on the face of it 


N 


of the defendants. ° 
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no reason why it should not be accepted. 
The oral evidences adduced by the plaintiff 
not only “does 
evidence, but goes far to support the stay 
of partition. The witnesses all admit-that 
the parties lived in separate houses and 
that they were separate in mess and that 
their moveables have been partitioned. 
They also admit that there was disruption 
of the family in 1302 by which certain 
members became separate and that Birju 
actually has separate property. They say, 
however, that in spite of this the plaint-. 
iff and the defendants still remained joint. 
Their evidence, however, on this point 
is of an exceedingly doubtful character. 
In several 
by means of leading questions put by 
the plaintiff's Pleader, it has not been 
believed by the learned Subordinate Judge 
andit is, in my opinion, totally unworthy of 
credit. 


not rebut the defendants” 


instances it has been elicited. 


In the result, then, I am satisfied that 


there was a partition in the- time of 
Rajnath as alleged by the defendant and 


this being so, the plaintiff ia not entitled’ 


to a partition. -I would ascordingly con- 
firm the decision of the learned Sabordi- 


nate Judge and would dismiss this appeal. 


with costs. 
Rog, J.— I agree. _ 
Apreal dismissed, 


MADRAS HIGH COURT. 
SEGOND Crvit ArpeaL No. 422 or 1917. 
~- March 13, 1918. 
Present :—Mr. Justice Oldfield and 
Mr. Justice Sadasiva Aiyar. 
V. R. M. RAMASAMI NALDU—Derenpant 
No. 1—- APPELLANT 
: versus 
T. M. MUTHUSAMIA PILLAI— 
PLAINTIFE — RESPONDENT. 


Provincial Insolvency Act (III of 1907), s. 16— 


Aitachment of insolvent’s property after adjudication, 
legality of—Vesting order, absence of, effect of-—-Action 
for money had and received, scope. and, extent of — 
Assignment by creditor of debt due to him and his co- 
creditors — Collection of whole debt by assignee —Mistake 


; 
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— Suit against assignee by real owner, maintainability 
of—Principal and agent ~Power-of-attorney to collect 
debt--Right of agent to sell debt. 

Defendants Nos, 2 to 4 and one R, were partners. R. 
was adjudicated on insolvent. The outstandings 
dueto the partnership-were sold in public auction 
by the Official Receiver, instead of R,’s share alone, 
which was a fourth, and were purchased by the Ist 
defendant. The Ist defendant, believing bona fide 
that he had purchased the whole debt due to the 
partnership, collected the debi. Plaintiff, who held 
a decree against defendants Nos. 2 to 4, attached the 
latter’s shares in the debt. Before the attachment 
defendants Nos. 2and 3 were adjudicated insolyents. 
The plaintiff, who was appointed Receiver in the suib 
in which the shares of defendants Nos.2 to 4 were 
attached, brought the present suit for recovery of 
ths of the amount recovered by the Ist defendant 
from the partnership debtor as money had and 
received by the Ist defendant for the use of defend- 
ants Nos 2 to 4: 

Held, (1) that there being no privity between the 
plaintiff and the lst defendant or between defendants 
Nos. 2 to4 and the Ist defendant, the action was 
unsustainable; |p- 760, col. 1; p. 765, col. 2.] 

Litt v. Martindale, (1856) 18 O. B. 314; 4 W, R. 
465; 189 E. R. 1890; 27 L. T. (o.8.) 68; 107 R. R. 311, 
Littlewood v. Williams, (1815) 6 Taunt 277; 1 Marsh 
589; 328 E. R. 1041, Rogers v. Kelly, (1809) 2 Camp. 
123, Chambers v. Miller, (1862) 32 L, J. C. P. 80; 18 
C. B. (x. 8.) 125; 7 L, T. 856; 9 Jur. (N. e) 626; 11 W 
R. 236; 143 E. R. 50; 1384 R. R. 479, Aiken v. Short, 
(1856) 1 H, & N. 210; 25 L. J. Ex. 321; 108 R. R. 526; 

4 W. R. 645; 166 E. R. 1180; Syud Lootf Alt Khan v. 
* Musammat Afzuloonissa Begum, 9 B. DL. R. 348; 16 W. 
R. 20, Tellis v. Saldanha, 10 M. 69; 3 Ind. Dec. (x. s.) 
799, Vaidyanath Atyar v, Atyasamy Atyar, 1 Ind. Cas. 
408; 82 M. 191; 19M. L. J. 04 5M. L. T. 49, 
Raghumoni Audiikary v. Nilmoni Singh Deo, 2 O. 393; 
1 Ind. Dec. (N. 8.) 541, Neate v. Harding, 1851) 6 Ex. 
349; 20 L. J. Ex, 260; 17 L. T. 80; 86\R. R. 328; 155 
E. R. 677 and Holt v. Ely, (1&8) 1 El. & Bl. 795; 17 
Jur, 892; 118 E. R. 634; 93 R. R. 398, distinguished. 

(2) that the attachment effected by the plaintiff 
was void and of no effectas the shares of defendants 
Nos. 2 to 4 had, by their adjudication, become vested 
in the Official Receiver [p 758, vol. 2; p. 762, col 1.] 

Official Receiver of Trichinopoly v, Somasundaram 
Chettiar, 84 Ind. Cas. 602; £0 M. L, J, 415, ex- 


plained. 

Per Oldfield, J.— Whether there is or is nota distinct 
order vesting an insolvent’s properties in the Official 
Receiver, they become divisible among the creditors 
from the date of the adjudication in insolvency, 
which relates back to the petition. [p. 758, col. 2.] 

An agent authorized by a power-of-attorney only 
to collect debts has no authority to realise their 
value or any part of it by selling them. [p. 759, col. 1.3 


It may be permissible in India, asin England, to 
sue only the solvent. members ‘ofa firm, when a 
decree is sought against the firm. [p. 759, cols. 1 & 2.] 

The action for money had and received is still to 
be regarded, as it was originally, as based on an 
implied or fictional promise The authorities, how- 
ever, negative the possibility of such a promise 
being deduced from the æquum et bonum, as it may 
appeal to the sympathy of the Court inthe particular 
case or from circumstances in which the defendant 
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a 


having no privity with the plaintiff, when the money 
wag received, need not be supposed to have given and 
had no daty to give any promise, [p. 760, col. 2; pe 
76', col. 1.] 

Per Sadasiva Atyar, Ji—While privity of contract 
between the parties is not necessary to sustain an 
action for money had and received, there must be 
what might be called some privity of a legally 
recognizable nature, such as some knowledge of 
particular facts in the man who received the money 
and some mistake or ignorance of fact on tho part 
of the man who paid the money, or some relation 
of trust or confidence between the person who 
raceived the money and the porson claiming the 
money or a portion thereof, on which the Court 
could fasten as creating the relation of principal and 
agent (though by fiction) between the plaintiff and 
the defendant. [p. 765, cols. 1 & 2.] 

A co-sharer may, by astretch of language, be 
treated as standing in a position of confidence to- 
wards his co-sharers, but a person who ignorantly 
purchases from a co-sharer the whole of the claim 
of all the co-sharers cannot bo said to bein such a 
position. [p. 765, col. 2.] 


Second appeal against the decree of the 
District Court, Tinnevelly, in Appeal Suit 
No. 405 of 1916, preferred against the 
dacree of the Court of the District Munsif, 
Tuticorin, in Original Suit No. 185 ‘of 1915, 


FACTS appear from the judgment. 
Mr. M. D. Devadass, for the Appellant. 


‘Plaintiffs attachmsnt was after defend- 


ants Nos. 2 and 3 were adjudicated insol- 
vents, and plaintiff gould not lay an exclusive 
claim to the shares of defendants Nos. 2 to 
4, Tkere was, no doubt, no order of the 
Insolvency Court distinstly vesting the insol. - 
vent’s properties in the Offisial Receiver, 
but that is not necessary. Under section 16 
of the Provincial Insolvency Act, the pro- 
perties became vested in the Court from 
the date of edjudication and became avail- 
able for pro tanto distribution among all the 
creditors. 


The action is misconceived and unsas- 
tainable. Whether lst defendant had a 
right or not to collect the whole debt, he 
did so under a bona fide mistake as to 
his right. The suit cannct besnstained oh 
the basis of an action for money had and 
received, as there is uo privity between the 
plaintiff and the defendants. Thera is no 
suggestion that plaintiff or the 2nd, 3rd 
or ath defendants had any knowledge of, or 
connection with, the payments to Ist defend- 
ant. There is no allegation of fraud in the 
plaint. The decided cases where the action 
was allowed were mostly those in which 
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a fiduciary relationship existed between the 
parties. ? 


Mr, A. Krishnasawmy Aiyar, for the 
Respondent.—The insolvency of defendants 
_Nos. 2 and 3 beforé plaintiff’s attachment 
does not affect plaintifi’s slaim, as there 
was no order of Court at the date of 
attachment, vesting the insol yent’s properties 
in the Official Receiver. 


The plaintifi’s suit is, in effect, one for 
money had and received by lst defendant 
for the use and benefit of defendants 


Nos. 2 to 4. This form of action inoludes. 


all claims arising ex æquo ct bono and the 
justice of the oase., Sinclair v. Brougham 
(1). In Litt v. Martindale (2) the astion was 
sustained even where there was no fdu- 
ciary relation between the parties. See 
, also Sankunnt Menon v. Govindan Menon (3). 
‘The lst defendant, when he aollected the 
debt, must be deemed to have done so 
for the benefié of defendants Nos. 2 to 4. 
The seope of the action for money 
had and received extends to the facts of this 
ease, 


JUDGMENT. 


OLDFIELD, J.—The main fasts of this 
case can be stated shortly. Plaintiff ob- 
tained a decree against 2nd, 3rd and 4th 
defendants and after attaching money, 
alleged to belong to them and to be in 
lst defendant’s possession, was appointed 
Receiver in his own execution and in that 
capacity is now attempting to  resover 
from lst defendant, the other defendants 
being impleaded as persons interested. The 
defence of Ist defendant, the appellant 
before us, is that (1) the money is a sum 
due to 2nd, 3rd and 4th defendants and 
one Rajappa Mudali, the right to collect 
which he acquired in a legal manner; (2) 
-if his own title is bad, some at least of 
the money has vested in persons other than 


plaintiff, those who are administering 
2nd and 83rd _ defendants’ estates in in- 
solvency. 


(1) (1914) A. O. 398; 88 L. J. Ch. 455; 111 L, T, 
1,58 S. J. 302; 30 T. L. R. 315. 

(2) (1856) 180. B. 314; 4 W. R. 465; 139E. R. 
1390: 27 L. T, (0. 8.) 68; 107 R. R. 311, 

(3) 14 Ind, Cas. 254; 37 M. 381; 22 M. L, J. 48%; 11 
M. L. T. 325; (1912) M. W, N, 516, 
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The lower Appellate Court’s judgment 
is mainly occupied with the second of these 
contentions. The facts relied on are that 
2nd defendant on 13th March 1911 and 
rd defendant on 7th Ostober 1911 became 
insolyents, the cne in Tinnevelly and the 
other in Madura, and their assets, therefore, 
vested for the benefit of all their creditors, 


„before plaintiff attached this portion of 


them on 15th July 1914. The Distriot 
Munsif’s finding that this was so in the case 
of 2nd defendant has not been attacked. He 
and the lower Appellate Court found other- 
wise in the case of 3rd defendant, because 
he was adjudicated insolvent by the Official 
Receiver, Madura, and no distinct vesting 
order, such as Oficial Receiver of Trichino- 
poly v. Somasundaram Chettiar (4) requires, 
having been passed, the debtor’s estate is still 
available to satisfy individual claims. But this 
is unsustainable. The authority sited may 
entail that the estate did notin the absence of 
a distinct order vest in the Official Reseiver, 
The fact, which the lower Courts over- 
looked, remains that in any case it vested 
under section 16 (1) of the Provincial 
Insolvency Act in the Court and became 
divisible among the oreditors from the 
date of the petition and that under sec- 
tion 16 (2) after the date of the adjudi- 
cation, which related back to that of the 
petition, no creditor had any remedy against 
it. The oases of 2nd and 3rd defendants 
are, therefore, similar. Plaintiff can execute 
his decree only by provingin their insol-, 
vencies; and on this ground at least 
his claim to what is alleged to be in part 
their money in lst defendant's hands must 
fail, 


The lower Appellate Court has next 
held against lst defendant’s right to that 
money on the special ground that he ob- 
tained it in proceedings, which eould not 
bind them or 4th defendant. It consists 
in a debt, which he has collected in virtue 
of his a Sap at a sale held by the 
Offcial Receiver, Tinnevelly, in the ad- 
ministration of the estate of Rajappa Mndali 
above referred to and of an assignment to 
him, Exhibit I, by 2nd defendant. -That 


«aale is represented by Ist defendant. as 


(4) 84 Ind. Cas. 602; 30 M. D. J. 415, 
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being of the debts due to a firm somposed 
of Rajappa2 and 2nd, 3rd and 4th defend- 
ants. But, as Exhibit B, the auction list, , 
shows, what was’ sold was only “the right 


‘to arrears due to Rajappa Mnudali, ingol- 


vent petitioner, as due under the day book 
and ledger of R. M. shop,” RaM. N. being 
the firm above referred to. Exhibit K, the 
sale-deed by the Official Reasiver to lst 
defendant, is no doubt for “the debts due 
to the joint shop conducted under the style 
of R. M. by Rajappa Mudali.” But the 
insolyency was, it is not disputed, that of 
Rajappa, not the firm; and it is sufficiently 
clear that only his share, not 2nd, 3rd and 
4th defendants,’ purported to be or could 
have been sold. How the Official Receiver 
could sell one. partner’s share of the debta 
due to the firm, instead of following the 


‘normal course and selling bis share in its 


assets, as it might be ascertained, is not 
clear; but this irregularity appears to 


“have gone unnoticed until the hearing in 


this Court and on the view I take would 
not affect the conclusion. The sale in 
these circumstances giving no title to any 
portion of the-debts except Rajappa’s, lst 
defendant has relied also on Exhibit I, the” 
assignment of 2nd and 8rd defendants’ 
shares, which he obtained shortly after. 
It is, I agree with the lower Court, in- 
effectual as regards’ 3rd defendant’s share 
because Exhibit A, his power-of-attorney 
in 2nd defendant’s favour, authorised the 
latter only to collect debts due to the shop, 
not to realise their value or any part of 
it by selling them. The result so far is 
that Ist defendant’s right to the debts bas 
been established only in respect of second 
defendant’s and Rajappa’s shares but that, 
as already found, plaintiff cannot be heard 
to deny it in respect of theformer’s. The 
question is next of the general objection, 
which has been made to his claim to the 
share of 4th defendant. That objection 
would, if may be observed, be available 
against his claim to the other shares 
also. 


Before referring to this objection, I 
observe that plaintiff's decree, which has 


been shown ‘us during the hearing, was ` 


obtained against 2nd, 3rd and 4th defend- 
ants, Rajappa not being a party. It may 
be permissible in India, gs jt is in England, 
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[ Hawkins v. Ramsbottom (5)] to sue only the 
solvent members of a firm, when a decree 
is sought against it. But there is nothing 
in the decree, except the use of the Vilasam 
R. M. N. before cach defendant's name, 
and that is insufficient, to indicate that 
relief was sought or given against the 
firm’s assets, not the defendants individu- 
ally, and on such a decree plaintiff’s proper 
course was after exhausting their separate 
property to proceed against their shares 
in those assets after they had been ascer- 
tained iñ proper dissolution proceedings, if 
necessary at his instance in defendants’ 
insolvencies or otherwise, Again, however, 
this point has not been taken at any stage 
and, I, therefore, turn tothe general argu- 
ment already referred to. a 
It may for the present purpose be, oon- 
sidered only as regards 4th defendant, and 
if is that the suit will not lie, because plaint- 
iff cannot recover from lst defendant money 
whish he received owing to a mistake from 
the debtors of 4th defendant, plaintiffs 
debtor. Certainly lst defendant had 
no right to receive the money. But there 
is no finding that in doing so, he acted 
otherwise than honestly and in bona fide 
mistake as to his right. When or how he 
became aware of the invalidity of his title, 
as based on his purchase at the Offisial Re- 
seiver’s sale or his assignment (in the vase 
of 8rd defendant), if he did become aware 
before collesting the money, has not been 
ascertained; but, the plaint containing no 
suggestion of fraud or collusion between him 
and the Official Receiver or any person 
concerned, no presumption can be made 
against him. And then, as plaintiff’s posi- 
tion can be no hetter than that of his debtors, 
the question simplified is, whether 4th de- 
fendant or either of the others sould resover 


‘from lst defendant what he has received 


-mistakenly as due to them. 


This question in terms of English Law is, 
whether in the ciroumstances an action 
would lie against Ist defendant for money 
had and received for their use ; that is, for 
the use of plaintiff. The ssope of this 
form of action and the considerations which 
led to its extension gre discussed fully in 
Sinclair v. Brougham (1), altbough it is ' 
possible that the former has never been 


(5) (1815) 6 Taunt 179; 128 H. R. 1002, 


E> 
wut 


| I turn. 


# 
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defined exbaustively. Plaintiff’s argument 


„has accordingly been that it somprehends 
all claims arising, in the words of Black- 


| ah, 


” atone's definition (Comm. III, 162), ee æquo 


et bono and “the justice of the case.” First 
defendant contends, and I shall hold, that 
one test of its applicability to such fasts, 
as those before us, is afforded by the exist- 
ence of privity between the plaintiff. and 
defendant, a test which those facts do not 
satisfy. For it is not suggested that 
plaintiff or 2nd, 8rdand 4th defendants had 
any Enowledvar of or connection with the 
payment to lst defendant. No doubt there 
are, as is to be expected in the sircumstances 
referred to in Sinclair v, Brougham (1), 
decisions, in which this test was not applied 
clearly. But, so far as they cannot be dis- 
tinguished, they must be regarded aa dis- 
credited by the mass of cases, in which ae 
general rule was enunciated. 


To refer to cases, in whieh the question 
arose, as it arises here, in connection with 
the recovery of payments mistakenly made 
to the defendant, not by the plaintiff direst- 
ly, but by a third person alleged to be 
liable to the plaintiff, and in which there 
was no direst or obvious fiduciary relation 
between the parties, reliance has been placed 
first on Litt v. Martindale (2) and it is cer- 
tainly in plaintifi’s favour. But, although 
the. objection taken by the defendant was 
that money had and received would not lie, 
the judgments (which are laconic) indicate 


~= 
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that the action was treated as founded on 


fraud, of which there is no question in the 
case before us. In Intilewood v. Williams 
(6) the point of privity was not dealt with 
distinctly, but would appear to have been 
desided in the plaintiff's favour on the 
ground of their previous relation with the 


defendants and their servant and his, from 


whom he received the money, the sonclusion 
being that it was the plaintiff’s money in his 
hands. These English cases, therefore, 
the strongest on plaintiffi’s side, in no way 
detract from the insistence on the necessity 
for evidence of privity in others, to whioh 
In Rogers v. Kelly (7) the defendant 
received money due on plaintiff’s bill from his 
bankers owing toa clerk confusing a bill 


te) (1816) 6 Taunt 277;1 Marsh. 589; 128 E. R. 
"oh (1509) 2 Camp. 123, 
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which had been provided for with one which 
had not been; and the action was dismiss- 
ad onthe gronnd that’ whatever plaintiff's 
position as against his bankers or theirs 
against defendant, there was no privity bet-. 
weén the parties before the Court. And so 
also in Chambers v, Miller (8) and Aiken v. 
Short (9), in which it was regarded as 
material that the mistake owing to which 
the defendant reseived the money was one, 
with which be had nothing to do, since it 
was between the person who paid ‘him, and 
the plaintiff, In these cases defendant was 
no doubt entitled to the money, though not 
from that person. But that was not so in 
Rogers v. Ingham (10), a suit between two 
persons claiming to be legatees of whom the 
defendant had been paid by the executor’s 
mistake ; and, though the action for money 
bad and Ane was not in question, the 
principle now under discussion was applied, 

James, L. J., observing that relief against 
mistake had never been given in the case 
of a simple money demand between the 
parties, there bing no fiduciary relation bet- 
ween them and noequity to supervene by 
reason of the conduct of either. So also in 
Mackersy v. Ramsays (11), where it was held 
that, because privity existed between plaint- 
iff and defendant, his banker, who had 
undertaken to collest the amount of his bill 
and bad agreed to credit him with the amount 
received, the latter was liable to him and 
that, because privity did not exist between 
him and the banker’s agents, whose insol- 
vency caused loss of the money, those agents 
were not. And in Prince y. Oriental Bank 
Corporation (12), in. which Mackersy v. 
Ramsays (11) was approved, the absense of 
privity again afforded a ground of decision. 
It is to be observed that the language in 
Sinclair v. Brougham (1), on which plaintiff’s 

claim to a liberal vipw of the action for 
money had and received mainly rests, was 
used rather of its parly development than 


(8) (1862) 32 L. J. O. P. 80; 130. B.(n s.) 125; 7- 
L. T. 856; 9 Jur. (N. s.) 626; 11 W. R. 236: 143 E. R. 


50; 134R. R 479. 
O (1856) 1 H. & N. 210; 25 L. J. Bx. 321; 108 R. 


R. 526; 4 W. R. 645; 158 E. R. 1180. 
Ko (1876) 3 Ch. D. 351; 35 L. T. 677; 25 W. R, 


T (1843) 9 Clark & Finnelly 818; 2 Bell 30; SE. 


R. 628; 57 R. R. 183. 
(12) (1878) 3 A. ©. 325; 47 L. J. P. O. 42; 38 L. T, 


41; 26 W. R. 54g. 
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of its scope as settled at the present time 
by authority. It is no doubt still to be re- 
garded, as it was originally, as based on an 
~implied or fistional promise (see the judg- 
ments of Lords Haldane and Dunedin). 
But Sinclar v. Brougham (1) is completely fn 
accordance with the great body of other 
authority in negativing the posibility of such 
a promise being deduced, as plaintiff here 
would deduce it from the æguum et bonum, 
as if may appeal to the sympathy of the 
Court inthe particular ease, or from air. 
cumstances, in which the defendant having 
no privity with the plaintiff, when the 
money was received, need not be supposed 
to have given’ and had no duty to give any 
promise. Here lst defendant was clearly 
under no such duty. For he collected the 
debts dueto 4th defendant and others with- 
out reference to them and was not enabled 
to do so by reason of any fidusiary relation 
with them or in consequence of any fact 
independent of ` the willingness of their 
debtors to pay him. 


The conditions, on which a plaintiff ‘can 
sue for money received to hig use, have 
been discussed in India more often with 
reference to the applicability of Article No, 62, 
Schedule I, Limitation Act, than to the 
existence of a right of action;and, when the 
latter has been in question, the issue of privity 
has seldom arisen or been raised. The oases, 
therefore, are of little assistance. Plaintiff, 
however, relies on Syud Lootf Ali Khan v, 
Musammat Afzuloonissa Begum (18) and Tellis 
yv. Saldanha (14), the latter being explained in 
Vatdyanath Atyar v, Aiyasamy Atyar (15). 
But in all these the parties were in the 
relation of joint tenants or co-owners and 
the principle of sestion 90, Trusts Act, 
was applicable, the defendants having in 
each case received the money sued for as 
representing the plaintiffs and themselves; 


and a fiduciary relation was, therefore, in' 


question, Sankunnit Menoa v. Govindan Menon 
(3) was no doubt decided with reference to 
Blackstone’s definition of the astion anda 
very general statement that the defendant's 
obligation arose ew squoet bonv. But the 
suit was to recover money, for which no 


(13) 9 B. L. R. 848; 16 W. R. 20. 

(14) 10 M. 69; 3 Ind. Dec. (y. s.) 799. 

(15) 1 Ind, Cas, 408; 32 M. 191; 19 M. L. J.94 5 
M, L. F. 49, 


` INDIAN OASES, ; 


761 


doubt defendant, a member of a Tarwad 
and plaintiff had given a pro- note, aa: 
parently by way of asknowledgment, to the 
Karnavan; and, when the money was returned 


. from the Government deposit, for which 


defendant originally received it, his receipt 
of it was apparently regarded as part of the 
transaction, into which he had entered with 
the Karnavan’s concurrence for the Tarwad’s 
benefit. The decision, therefore, might, it 
‘would seem, have been based ona ground 
narrower than the one adopted and consistent 
with the conclusicn already reached onEnglish 
authority. In if reference was made to 
Mahomed Wahib v. Mahomed Ameer (16), a 
case, in which the fiduciary relation between 
the parties, co-sharers, was clear and in 
which, therefore, nothing turned on “the 
reference it contains to Litt v, Martindale (2), 


~already cited, as an action for money had — 


and received. This reference in fact merely 
reproduced that made in another oase relied 
on by. plaintiff, Raghumond Audhtkary v. 
Nilmont Singh Deo (17), in which Zat y, 
Martindale (2), Neate v. Harding (18) and 
Holt v. Ely (19) were referred to, But 
the claim in the two last mentioned oases 
was for money taken wrongfully from the 
plaintiff, directly in the one ard from his 
agent in the other; and the question cf 
privity was, therefore, not raised in them. 
It has besu pointed ont that it was not 
discussed in the first mentioned; and in 
Raghumoni Audhtkary v. Nilmoni Singh 
Deo (17), the olaim being for money 
obtained fraudulently by the defendant 
from the Collector, who received it ag plaint- 
iff’s deposit and apparently was holding it 
for him, it would probably have been 
useless to raiseit. On the other hand, in 
Ramaswami Aiyar v, Kanthayyan (20 ), also a 
case of withdrawal of money from a collector-. 
ate but not one in which it was held as`a 
deposit or withdrawn by fraud, although 
the relevancy of the reference to Kendal y. 
Wood. (21) is not clear, the suit was held un- 


(36) 82 0. 527; 1 C. L. J. 167. 
(17) 2 © 393; 1 Ind. Dec. (N. s.) 541, 
(18) (1851) 6 Ex. 349; 20 L.J. Ex, 250;17 L. T 
B04 86 R. R. 328. 155 B. R. 577. T 
19) : 1853) 1 EL & BL 795+-17 Jar. . 
634; 98 R R. 598, Ce ae? cent eran R 
(20) 9 M. L. T. 57. 
mo (1871) 6 Bx, 243; 39 L. J, Ex. 167; 23 L. T 
| adah 
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sustainable, on the ground thatthe payment 
by the Collector and the receipt by defend- 
ants were bonafide and without notice of 
plaintiff's preferential right; and Harihar 
Missir v. Syed Mohammad (22) was a case, in 
which evidence of privity was insisted on 
and the suit was held to be governed by 
Article No. 62 only becanse that evidence 
was sufficient. There is accordingly no 
reason for holding that the principle accepted 
in England has been rejected in this 
country. We must, therefore, decide that 
plaintifi’s suit does not lie for any of the 
money claimed. 


This conclusion renders it unnecessary to 
deal with the argument of Mr, A. Krishna- 
swamy Aiyar for plaintiff relating to 4th 
defendant’s share of the amount received 
hy the Ist defendant and based on Lindley on 
Partnership, 6th Edition, page 692, or with 
the memorandum of objections, The result 
is that the appeal is allowed and the suit 
dismissed, plaintiff to pay the Ist defendant’s 
costs throughout. The other defendants have 
not been made parties to the appeal. The 
memorandum of objections is dismissed with 
costs. 

Sapasiva Alvar, J.—The material facts may 


` be shortly stated thus:—-The Official Receiver 


of the Tinnevelly District sold by public 
auction the debts due toa partnership of 
four persona who carried on business in 
Tuticorin. The principal partner, Rajappa 
Moudali, was adjudicated an insolvent with 
effect from the 5th December 1908. The 
partnership business itself had been closed 
in February 1908 (see Exhibit I). I think 
it may be taken that the partnership had 
become dissolved between February 1908 
when the business was closed and December 
1908 when Rajappa was declared insolvent, 
except, of course, that the rights and ob- 
ligation of the partners continued in all 
things necessary for winding up the business 
of the partnership. (Section 263 of the 
Contract Act.) § When Rajappa Modali 
was adjudicated an insolvent, he was 
entitled only to ith share in the assets 
of the partnership, which assets principally 
consisted of the outstandings due to the 
partnership by its debtors. The Official 
Receiver seems to have put up for auction 


(22) 37 Ind. Cas. 30; 20 O., W. N.983;:1 P, L. J. 374; 
2 P, L, W. 401, 
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sale the whole of the outstandings due to 
the partnership and the lst defendant be- 
same the purchaser thereof in Ostober 1910 
(see Exhibit K) for Rs. 250, I think it 
is clear that the Ist defendant (the appel- 
lant before us) never intended to purchase 
only Rajappa .Mudali’s. ith share in the 
outstandings and it follows that he never 
considered ‘himself as a oo-sharer with the 
other three partners of Rajappa Mudali, 
(namely, the defendants Nos. 2, 3 and 4) 
of the right to recover those outstandings, 
He never recognised the 4th defendant as 
having been a partner at all, and the 
4tb defendant himself always repudiated 
that he was a partner, thongh the finding of 
the~lower Courts (which is binding on us 
in second appeal) is that he was a 
partner, 


The 2nd defendant in November 1910 


-(within three weeks of the Ist defendant's 


purchase) admitted in Exhibit I that the” 
whole of the outstandings belonged to the lst 
defendant by his purchase at the Receiver’s 
sale, and on receipt of a consideration 
released all his (2nd defendant’s) right in, | 
or connection with, the outstandings in 
favour of the ist defendant. Thus the 
lat defendant became legally entitled at 
least to half share in those outstandings, 
whether his claim to the whole of the 
outstandings was well founded or not. 

The plaintiff got a decree for money against 
the defendants Nos. 2 to 4 in a Small Canse 
Suit of 1910. The Ist defendant persuaded 
a debtor of the firm to agree to pay abont 
Rs. 1,650 to him in sompromise of a suit 
brought by him against that debtor and after- 
wards received Rs. 450 more than three years 
before this suit and again Rs. 1,200 in 
1912 within three years before this suit 
from that debtor. The plaintiff, in execu- 
tion of his Small Cause desree against the 


defendants Nos. 2 to 4, attached ¿ths of this 


amount of Rs. 1,650 in July 1914, though 
meanwhile the 2nd defendant had relin- 
quished his rights to the lst defendant in 
November 1910 and had even been declared 
insolyent in the Madura District Court with 
effect from Maroh 1911. The 8rd defend- 
ant also had been adjudicated insolvent in 
the same Court with effest from Ostober 
1911. Thus it is clear that the plaintiff's 
attachment in 1914 (assuming that the 
and and the 3rd defendants continyed ta 
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have each 3th share in the outstandings | 


of the firm notwithstanding the Tinnevelly: 
Ressiver’s anction sale of the whole to 
the lst defendant’ in October 1910) was 
wholly \ineffestual so far as the 2nd and 
the 3rd defendants’ shares were concerned, - 
as the said shares had become vested in the 
lst defendant and the Official Receiver res- 


- peotively or inthe Official Receiver of Madura 
“ alone before the attachment of July 1914. ` 


The plaintiff brought the present suit in 
April 1915 for recovery of {ths of Rs. 1,650 
(Rs. 1,237-8-0) recovered by the Ist defend- 
ant in 1911-12 from the partnership-debtor. 
(The plaintiff had been appointed Reseiver 
in the suit in which the shares -of the 


. defendants Nos. 2 to 4 were attashed in 


1914.) The suit was brought on the allega- 


_tion that $~ths share of the money so re- 


covered by the_Ist defendant was money had 
and received by the Ist defendant for the use 
of the defendants Nos. 2 to 4. 

The lower Courts have given a desree 
in favour of the plaintiff for half of 
Rs. 1,200 (that. is, Rs. 600) which the lst 
defendant collected from the partnership- 
debtor in 1912 within three.years of the 
suit, treating that Rs. 600 as the half share 
of the defendants Nos. 3 and 4 received 
by the Ist defendant for the use of the 
defendanta Nos. 3 and 4. I shall at onse 


_ dispose of one of the points that arise- in 


the case by stating that the plaintiff’s 
attachment of the 8rd defendant’s alleged 
th ‘share in the Rs. 1,200 is legally in- 
effective as that share, assuming it to have 
existed in 1911, had besome vested in the 


_ Offcial Receiver of Madura who was not 


a party to the plaintiff’s execution proceed- 
ings of 1914, The second appeal has, 
therefore, to be allowed in any event to the 
extent of half the amount decreed in plaintiff’s 
(respondent's) favour by the lower Courts, 
The only question, therefore, remaining is 
whether the Ist defendant received Rs. 300, 
being the th share (of the Rs. 1,200) dua 


to the 4th defendant, for the use of the 


4th defendant and whether the Ist defend- 
ant is, therefore, liable to pay over that 
Rs. 300 with interest from 23rd April 1915 
to the plaintiff. The question of law involv- 
ed must be admitted to be one of very 
great difficulty. Suppose A and B are joint 
creditors of O, who owes them Rs. 100. D, a 
stranger, purchases the whole debt from A, 
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believing that A was entitled to transfer 
the whole debt cf Rs. 100 to D. D then is 
paid by C, the debtor, the whole of the 
Rs. 100. Can B, the co-creditor, treat Rs, 50 
of the Rs. 100 as having been received by 
D for Bs use and sue to recover it from 
D? (It will be seen that I have tried 
in the above illustration to eliminate as far 
as pcsyible unnecessary incidents appearing in 
the facts of the present case but not bearing 
on the question of law.) 

Now it is slear that if A himself received 
the whole of the Rs. 100 from the debtor 
O, B, his co-creditor, could treat Rs. 50 
as money had and received by A for B 
and sue A for it. Thequestion is whether 
when D got the transfer of the debt from 
A, believing that D got the title to it free 
from any claim to any portion of it on the part 
of anybody else, and when D recovered the 
whole of the money fromthe debtor 0 on 
that footing, D could be treated as having 
received half of if on behalf of B. In 
Sinclair v. Brougham (1). (House of Lords), 
Lord Chancellor Haldane, Lord Dunedin 
and Lord Sumner have considered the nature 
of the action for money had and received. 
The Lord Chansellor says (see pages 415 to 
4171): — “Broadly speaking, so far as proceed- 
ings in personam are concerned, the common 


‘law of England recognises only actions of two 


elasses, those founded on contractand those 
founded on tort. Whenit speaks of astions 
arising quasi ex contractu, it refers merely toa 
slass of actions in theory based on acon- 
tract which is imputed to the defendant 
by a. fiction of law......... The action (for 
money had and received) was in prinoiple 
one which rested on a promise to pay, either 
actual or imputed by law...... Lord Mansfield 
explained...... ‘If the defendant be under an 
obligation, from the ties of natural justice, | 
to refund, the law implies a debt, and 
gives this action founded on the equity 
of the plaintiff's case, as if were upon a 
gontraat’...... The form of the common 
indebitatus assumpsit count... wan a form of a 
slaim which had been very gradually evoly- 
ed. The researches of recent writers ape 
pear to me to have placed its origin in 
its true light. The basis of actions of this 
kind was originally tort,a writ having been 
framed in consemtlt casu under the provisions 
of Chapter 24 of the Statute of Westminster 
~#Pages of (1914) A. C,—Ed, 
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(13 Edw. 1). By degrees, ont of this 
action on the case and as one of its 
forms, a new form wHish was soon to 
diverge wholly from tort, the- astion of 
assumpsit arose......... Holt, O. J., is report- 
ed to bave said: “That the notion of pro- 
mises in law was a metaphysical notion 
for the law makes no promise, but where 
there is a promise of the party.’ Yet the 
observation of Holt, C.J., notwithstanding, 
a little later on this ‘metaphysical notion’ 
became firmly established. For it was just 
the fistion of attributing a promise. in a 
multitpde of cases where in reality there 


was none, which finally gave the action its. 


comprehensive range and made it available 
even where no factimporting or implying 
privity of contrast could be proved. The 
history of the action of the assumpsit has been 
described by a writer to whom lawyers and 
historians alike owe much, the late Profes- 
gor Ames of Harvard University, in langu- 
age which shows how easily the fiction of 
a promise grew into part of the law. 
Speaking of the action of assumpsit gener- 
ally he says:—In its origin an action ‘of 
tort, it was soon transformed into an ac- 
tion of contract, becoming afterwards a 
remedy where there was neither tort nor 
contrast. Based at first only upon an ex- 
press promise, if was afterwards supported 
upon an implied promise, and even upon 
å fictitious promise. Introduced as a special 
manifestation of the action on the case, it 
soon acquired the dignity ofa distinct form 
of action, which superseded debt,—became 
concurrent with account, with case upon a 
bailment, a warranty, and bills of exchange, 
and sompeted with equity in the case of 
the essentially equitable guas? contracts 
growing out of the principle of unjust 
enrichment.” Lord Dunedin says at pages 
431 to 433*:—‘The familiar case is the 
paying of money by Ato B under the 
mistaken impression in fact that a debt 
was due, when in truth there was no 
debt due. It was to fit cases of this sort 
that the sommon law evolved the action 
for money had and received. I think one 
sannot help feeling that this action was 
truly the putting of an equitable dostrine 
under a legal form. I am using the word 
equitabla in a non-technical sense, for I 
am not suggesting for a moment that the 
PN a Na EN 


*Pages of (1914) A. O,— Hd. 





“INDIAN OASES. 


.-help the appellants now.” 


~ 


[1918 


action was borrowed from technical equity. 
My noble and learned friend Lord Sumner 
in his opinion, which I have had the 
advantage of seeing, has conclusively shown 
that it was not. But being a legal form, it 
does not admit in spite of Lord Mansfield’s 
dictum that such an action was very bene- 
ficial and to be encouraged, of being stretched 
beyond its capacity... es... My Lords, I confess 
that for a person not bred tothe common 
law to express an opinion as tothe true 
meaning and extent of common law actions 
is to handle periculose plenum opus ales.” 
Lord Sumner, says at pages 453 to 456:* “The 
action for money had and received cannot 
now be extended beyond the principles illustrated 
an the decided cases, and although it is hard 
to reduse to one common formula the con- 
ditions under whioh the law will imply a 
promise to repay money received to the 
plaintiff’s use, I think it is clear that no 
authority extends them far enough to 
Then the noble 
Lord referred to the argument invoking 
Lord Mansfield’s authority that: “Whenever 
itis ex equo et bono for A to repay money 
which he has received from B and would 
be against ccnscience for A to keep it, 
then B has an equity to have A deoreed 
to repay it,’ and proceeded: “My Lords, I 
cannot but think that Lord Mansfield’s 
language has been sompletely misunder- 
stood...... Even the decision in Moses v. Mac- 
ferlan (23), whith has sinos been dissented 
from, for:some time unsettled the law [see. 
Smith’s Leading Cases, Notes to Marriot v. 
Hampton (24)1, and this last-mentioned case 
is one which illustrates the proposition ` 
that money is not thus resoverable in all 
cases where it is unconscientious for the 
defendant to retain it, for no one could 
doubt that Hampton’s retention of the money 
in that case was very like sharpy practice... 
With whatever somplacensey the Court of 
King’s Bench might regard the views ex- 
pressed in Moses v. Macferlan (23), protests 
were very early made against it in the 
Common Pleas [Johnson v. Johnson (25)], and 


in Miller v. Atles (26) Pollock, O. B., bluntly 
(23) (1760) 2 Burr. 1005; 97 E. R. 676. 
(24) (1797) 7 T. R. 269; 2 Sm. L. C. (ilth Ed.) 421; 
12th Ed. 403: 2 Esp. 546; 101 E. R. 967; 4 R. R, 439. 
(25, (1802) 3 Bos, & Pul. 162 ab p. 169 127 E. R. 
89; 6 R. R. 786. i 
(26) (1849) 3 Ex. 793; 13 Jar. 431; 77 R. RB. 844; 
164 E. R. 1068, 
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declared the notion that the action for- 
money had and received. was an equitable 
action to be «exploded? and Parke, B. sit- 
ting by hin, did not say him nay. "This 
episode is reported only. in 13 Jurist, but 
it smacks of ¢rath...... There is now no 
ground for suggesting as a recognizable 
‘equity’ the right to” recover money în 
personam merely because it would be the right 
and fair thing that it skould be refunded to 
the payer.” Ihave quoted thus at a length, 
Which. may be called wearisome, to show 
how. dangerous ib would be foran Indian 
Judge like myself to’ deal in my own 
language with the nature, scope'and extent 
of the action for. money had and received 
or to classify accurately and exhaustively 
the circumstances whioh. would entitle a 
person. io bring an action for money had 
and received against another, especially when 
Latin phrases like ex «quo ef bono have to 
be freely used by Judges and Counsel to 
explain themselves fully. Lord Sumner at 
page 458* says: “OE equitable principles I 
hesitate to speak confidently.” Lord Dunedin 
has in a passage which I have already 
quoted expressed himself ever still more 
diffidently as “a person not bred to the 
sommon law” about his ability to express an 
opinion as to tne true meaning and extent of 
common law actions, In Sankunnt Menon v. 
Govindan Menon (3) Benson, J., and myself did 


quote Blackstone to indicate the wide nature | 


of the common law action for money had 
and’ received in the olden days. But the 
scope of that action ought not to be ex- 
fended beyond what would be covered by 
the principles governing the numerous de- 
gisions which have laid down what kinds of 
actions do come within it and what kinds of 
actions do not. In the case in Sankunni Menon 
v. Govindan Menon .(8) the defendant who 
- received the money knew from the beginning 
that the money belonged to his Tarwad and 
not, to Himself and the person who paid 
it did not know it. While privity of 
contract between the parties is, of course, not 
necessary to sustain such an action, I think 
there must be what might be called some 
privity of a legally recognizable nature, such 
as some knowledge of particular facts in 
the man who ressived the money, and some 
mistake or ignorance of factonthe part of 
the man who paidthe money, or some relation 

~ *Page of (1914) A.C.—Ed, O N 
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"of trust and confidence between the person 


who received the money and the person clam- 
ing the money or 2 portion thereof, on which 
the Court could fasten as-creating the relation 
of principal and agent (though by fiction) 
between the plaintiff and the defendant. I 
shall try to illustrate what I mean by a 
simple example, B owes money to A. A dies. 
There isa dispute between O and D, each 
claiming to bethe sole heir of A. B pays 
the money to 0. Can D sustain an action 
for money bad and received against C even 
if he establishes against O that he is the 
rightful heir and not CPI am olearly of 
opinion that he could not do so, his only 
remedy being against the debtor B, In 
the present case, it is not shown that when 
the partnership-debtor paid money to the 
Ist defendant, the Ist defendant knew that 


“he had not a right to the whole of the 


money paid to him and it is also not-shown ~ 
that he wasever ina position of trust or 
confidence towards the 4th defendant and it 
is also not shown that the debtor had any 
fraudulent motive in paying the whole money 
to 156 defendant. A co-sharer may, by a 
stretch of Janguage, be treated as standing’ 
ina position of confidence towards his co- 
sharers, - but a person who ignorantly 
purchases. from a co sbarer tha whole of 
the claim of all the co-sharers cannot be said 
to be in such a position. I, therefore, agree 
that the plaintiff has no cause of action 
against the Ist defendant ahd I cononur in 
the order proposed by my learned 
brother. 

“MLC. Poy 


Appeal allowed. 
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—Ewecution of decree—Payment out of Court not 

certified, effect of. 

` Where a judgmoent-debtor makes a payment out 
of Court to the decree-holder towards the satisfaction 
of the decree, he is nevertheless not entitled in 
execution proceedings under the decree to claim the 
benefit of the payment unless he has complied with 
the provisions of Order XXT, rule 2, sub-rule (8) of 
the Civil Procedure Code. [p. 767, col. 1 4 


Appeal from the desision of the Snbordi- 
- nate Judge, Darbhanga. 

FACTS,—The appellant obtained a decree” 
for Rs. 2,000 against the respondents on the 
2nd of Doconiber 1910, On the 24th of Februa- 
ry she made an application for execution of 
the decree, in whioh she admitted payment 
of Rs. 750. The judgment-debtors entered 
an Objection that the entire sum had been 
paid up, except Rs, 333-5-3 which they 
deposited in Court. They produced several 
receipts to prove the payments. The Sub- 
Judge believed the receipts and held that 
the decree had been paid up. The deocree- 
holder appealed to the High Court. 


Mr, I'armeshwor Dayal (with him Messrs. 
Jagannath Prosad and D. K, Jha), ‘for the 
Appellant, contended that the payments 
alleged to have been made by the judgment- 
debtors but not admitted by the appellant 
were not certified payments-in accordance 
with the proyisions of Order XXI, rule 2 
of the Civil Procedure Code. The execution 
Court was not competent to resognize such 
payments under the provisions of sub-rule 3 
of rule 2 of Order XXI. Hea relied on 
“Ram Doyal Banerjee v. Ram Hari‘ Pal (1), 
‘Ana Muna Veena Rana Veerappu Chettiar 
v, Ponnayya (2), Janki Prashad y, Thakur 


— Das (8), Gohul Chand y. Brita (4) and Bhajan 


Lall y. COheda Lall ©). l 
Mr, Sudhansu Kumar Mitra(for Mr. Saroshi 
Oharan Mitra), for the Respondents, con- 
tended that the payments had been 
held to be genuine payments ani therefore 
substantial justice had been done in the 
case. The High Court should not interfere 
in such cases, 
“JUDGMENT. 


Mister, O. J.—This is an application for 
execution of a decree. The appellant 
men Sukhdei Kumri obtained a decree 


(1) 20 0, 82; 10 Ind. Deo, (N. 8.) 23, 

(2) 17 M. L. J. 527. 

(3) 13 Ind. Cas, 21. 

(4) 28 Ind. Cas. 753; 12 A. L. J. 887. 
(5) 24 Ind. Qas. 215; 12 A. L. J: 825, 


| 


INDIAN OABES, 


[1913 


for a sum of Rs, 2,000 in respect of her 

maintenance and cost of certain ornaments 
against the respondents, who were members 
of the samefamily. On the 24th February 
1917, she took out execution proceedings 
under the decree. A question then arose 
between the parties as to whether any 
and if so what part of the decree had 
already been satisfied. The appellant, plaint- 
iff in the suit, admitted payment of the 
sum of Rs. 1,088-10-3, including two sums 
of Rs. 338-5.3 and Rs, $3106 paid or“ 
deposited in Court pending the execution 
proceedings. The amount which the appel- 
lant now claims to be due is a sum of Rs, 916 
and odd. 

The figures are set out in the judgment of 
the Sabordinate Judge now appealed against, 
and a question arose before him on behalf 
of the respondents, whether certain sums 
whish are there referred to had been paid 
out of Court by the respondents to the 
appellant in satisfaction of the desree, 
Isaving a balance due of about Rz. 100 only, 

Now the learned Sabordinate Judge, after 
apparently hearing the evidence on this point of 
both the parties, came to the conclusion that 
the sums had, in fact, been paid and deducted 
them from the amount claimed; but. tha 
learned Subordinate Judge has unfortunate- 
ly omitted to take into consideration the 


‘effect of Order XXI, rule 2 of the Civil 


Procedure Code, which provides: “Where 
any monéy payable under a decree of any 
kind is paid ont of Court or the deoree is 
otherwise adjusted in whole or in part to 
the satisfaction of the deoree-holder, the 
decree-holder shall certify such payment or 
adjustment to the Court whose duty it is 
to execute the decree and the Court shall 
record the same accordingly.” Itis further 
provided if the decree-holder fails to do so, 
“The judgment-debtor alsc may inform 
the Court of such payment or adjustment 
and apply to the Court to issue a notice 
to the decree-holder to show cause on a 
date to be fixed by the Court why such 


payment or adjustment should not be res - 


corded as certified.” And then follows sub- 
clause (3), which says “A payment or ad- 
justment which has not been certified or 
recorded as aforesaid shall not be- ra. 
cognised by any Court executing the decree.” 
"Now what happened in the present case 
was that tho amount in dispute was accord. 


` 
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ing to the respondents paid to the appel- 
lant oub of Court and the Subordinate 
Judge so found although the appellant 
denied it. If the sums were in fact paid by 
the respondents, jnudgment-debtors, as the 
Subordinate Judge finds they were, they 
nevertheless are not entitled inthe exeanu- 
tion proceedings under the decree to claim 
- the benefit of the ‘payment unless they 
have complied with the provisions of 
Order .XXI, rule 2, sub-rule (3). It may 
‘possibly be a hardship in such oases if 
in fast the money has been paid or the 
decree otherwise adjusted. We have no 
donbt, however, thatthe rule was introduc- 
ed with the very objest cf avoiding in 
execution proceedings: disputes between the 
parties and frequently ‘long enquiries as 
to what sums had or had not been paid 
out of Court in satisfaction of the decree. 
Unfortunately the Subordinate Jndge has 
not adopted the right procedure as laid down 
in Order XXI, rule 2. . 

We are, therefore, of opinion that this 
appeal ought fo be allowed and the judg- 
ment of the Subordinate Judge set aside 
and judgment should be entered for the 
appellant for the principal sum of 
Rs. 916-5-9. The interest falling due in res- 
pest of that amount, if any, should be 
calenlated by - the Subordinate Judge 
and added to the amount decreed. The 


appellant is entitled to costs of this appeal. 


MuLLICcE; J.~ I agree.. 4 
Appeal allowed. 
£f 
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OUDH JUDICIAL COMMISSIONERS 
` COURT., 
Fıgsr Orvin Appeans Nos. 10, ll-anp 15 or 
1816, 
August 29, 1918, 
Present:—Mr. Stuart, A. J. C., and Pandit 
Kanhaiya Lal, A. J. O. 
Pandit IKBAL NARAIN AND OTHERG— 
DEFENDANTS—ÅPPELLANİS 
versus 
Pandit RAJENDRA NARAIN—P.caintire AND 
SURAJ NARAIN anp-anoraer—Derenpants 
— RESPONDENTS. 


Hindu law—~Mitakshara—Adgoption, rules of, modin 


fication of, by custom—Kashmiri Brahmans—-Daughter's 
son, whether can be adopted—Custom, proof of—Proof, 
nature of—HEvidence Act (I of 1872), se. 82 (5), 49 
—Co-sharers—Joint property, entire, in possession ‘of 
ı “one co.sharer—Co-sharers, remedy of, nature of—Pro- 
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perty with one member of joint Hindu family—Joint 
family property —Presumption. 

The rule of the Mitakshara which lays down that 
a boy whose mother the adoptive father could not 
have married in her maiden state cannot be law- 
fully adopted, is not recognised by Kashmiri 
Brahmans so that the adoption of a daughter’s son 
is permissible according to the custom prevailing 
among them. [p. 769, col. 2.] 

Where the custom of a community is in question 
and it is clear that direct evidence cannot be obtained 
of instances of such custom, which occurred before 
the memory of man, persons, having special means 
of knowledge, are, in wiew of the provisions of 
sections 32 (5) and 49 of the Evidence Act, permitted 
to testify to their existence from such knowledge 
as they might possess of what has been practised 
in their community or from what they might have 
heard from persons, having special means of know- 
ledge of what was practised before. [p. 773, col. 1,] 

Where aco-sharer is in possession of the entire 
joint property, the ramedy of the other co-sharers 
as against the said co-sharer lies not by ejectment of 
the co-sharer but by partition of the joint property. 
[p. 775, col. 27] 

Property inthe hands of and dealt with by one 
member of a joint Hindu family cannot be presumed 
to form part of the joint family property but it must 
be shown that it belonged to the joint family or was 
purchased out of joint family funds. [p. 775, col, 2.] 

Appeals against the decree of the Subordi- 
nate Judge, Mohanlalganj (Lucknow), dated 
the Sth November 1915. 

Mr. B. E. O'Connor, for 
lants, = 

‘Messrs. J. N. Ohak, and M.N. Chak, the 
Hon’ble Pandit Gokaran Nath Misra, Pandit 
Janki Nath and Pandit Ohand Narain Har. 
kauli, for Respondent No. 1, 

The Hon’ble Syed Wazir 
Respondents Nos. 2 and 3. 

JUDGMENT—The parties to the suits 
out of which these appeals have arisen 
are Kashmiri. Brahmans, settled in Ondh., 
he exact time when the family to which 
the parties belong migrated to these pro- 
vinees is not ascertainable, but it is not 
disputed that during the period of Moghul 
rule, which extended to Kashmir, numerous 
families of Kashmiri Brahmans came 
and settled in the Punjab and in these pro- 
vinces and elsewhere for the purpose of 
business oremployment and that during the 
period of Pathan dominion, following the 
disruption of the Moghul empire. the atro- 
sities committed by the Pathan rulers com. 
pelled a still larger number to leave their 
country and settle elsewhere to escape 
persecution and forcible conversion at their 
hands. 


The number 6£ Kashmiri Brahmans 


the Appel- 


Hasan, for 
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settled in British India does not, ao Srding 
to the evidence, exceed 5,600 souls, males, 
females and children all told. They ocm- 
prise about 450 families. The use of the 
Kashmiri language is little known among 
them except to theelderly few, but they 
have preserved their religions and -sosial 
practices and customs intact, and many of 
the ceremonies which they observe on the 
occasions of marriages, deaths and adoption 
are still recognised or known by their Kash- 
“miri names. 

The parties admit that they are govern- 
ed by the Mitakshara Law, except in so 
far as it is inconsistent with or has been 
modified by the customs prevailing among 
them. Assording to the evidence of Pandit 
Bishambhar Nath (P; W, No. 27), the Mitak. 
shara is little known in Kashmir and 
Apararyka is more generally followed there. 
. Dr. Buhler says that he found the Apararka 
in common use there (Dr. Jolly’s Tagore 
Law Lectures, 1853, page 24). Apararka 
is a commentary on the Institutes of 
Yagnyavalkya by Aparaditya, the King of 
the Konkan, in Southern India. The 
Mitakshara was written hy an ascetic who 
was at one time attached to the Court of 
King Vikram of Kalyan in Southern [ndia 
and is’ similarly a commentary on the 
- Institutes of Yagnyavalkya. On the question 
of adoption there is little or no difference 
between the Mitakshara and the Apararka. 

The dispute between the parties arises 
out of the adoption of Rajendra Narain 
by his maternal grandfather Ram Narain. 
Bishun Narain, the head of the family 
to which the parties olaim to belong, died 
in 1867, leaving four sons, ‘Raj Narain, 
Ram Narain, Bakbt Narain and Saraj 
Narain. He left considerable property, to 
which additions .were made‘ after his death. 
Raj Narain and Ram Narain were practis- 
ing Pleaders. Bakht Narain was a member 
of the Provincial Judisial Service of Oudh. 
Suraj Narain was employed in the Amethi 
Estate: They lived jointly and carried on 
some joint family business at Lucknow. 
Raj Narain, the eldest, of the four brothers, 
died in 1890, leaving a widow anda daughter, 
` Ram Narain then besame the head And 
manager of the family. He had a daughter 
Musammat Prano, who was married to Ratan 
Lal defendant No. 8. Onor about the Ist 
May 1895 Ram Narain adopted Rajeudra 


BEJE 


Narain, one of the sons of Musammat Prano, 
as his son. He died on thé 19th Ostober 
1900 while living jointly with his brothers 
and their sons. On his death Bakht Narain 
got his name entered in the Revenue 
papers in the place of Ram Narain as the 
head of the joint family. Rajendra Narain 
was a minor ab the time. At the end 
of 1903 Suraj Narain applied to the 
Revenue Authorities to have his and Rajendra 
Narain’s names entered in respect of two- 
thirds of the family property but was un- 
successful, 

Saraj Narain and his son then filed a 
suit against Bakht Narain and his sons for 
the partition of a half share of the joint 
family property, alleging that they had 
Separated in OstoBber 1901. They ignored 
the right .of Rajendra Narain as an adopted 
son of Ram Narain and did not make him 
a party to the suit. The suit was decreed 
by the Additional Judge of Hardoi on the 
27th August 1908 and Suraj Narain was 
awarded mesne profits with effect from 
Ostober 1901. The latter portion of the 
decree was subsequently varied on appeal 
by this Court on the ground that the family 
had continued to be joint till the date of 
the suit, 
to be taken from the date of the suit was 
substituted. That decision wag confirmed 
by their Lordships of the. Privy Council 
on the ith Decambar 1912 [Suraj Narain 
y. Iqbal Narain (1)]}. 


On the 10th April 1911 Rajendra Naraié 
filed the presènt suit, which has given rise 
to First Appeals Nos. 10 and 15 of 1916, 
claiming separate possession by partition 
of a one-third share of the family pro- 
perties on the strength of his adoption by 
Ram Narain-and exclusive possession of 
certain other properties which, he alleged, 
had been acquired by Ram Narain out, of 
his personal income, with mesne profits from 
the date of his death. Hə asserted that 
he attained majority on the ¿0th August 
1908, that is, within: three years of the 


institution of the suitand that this adop. 


tion by Ram Narain ‘was valid according to 
the custom prevailing among the Kashmiri 


(1) 18 Ind, Gas. 40; 16.0.6, 129, 35 A. 8); 24M 
L 3.343; 13 M, L. T198 170. W. N. 333; 1L A, L, 
J. 172; (1913) M. W. N. 183: 170. L. J, 233;15 Bom. 
L. R, 456; 49 LA 40 (P. C) - 


and a decree directing acsounts' 


f 
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Brahmans. The defendants denied the exist- 
ence of such a custom and pleaded, inter 
alia, that the claim of the plaintif was 
barred by limitation, The learned Subor- 
dinate Judge found that the plaintiff was 
born on the 30th August 1890 and that 
his slaim was within time from the date 
of his attaining majority. He also found 
that the custom set up by the plaintiff 
was established and that his adoption was 
valid in law. He decreed the claim accord- 
ingly for partition of a one-third share 


` out’ of sush properties as were proved to 


' (2), is that the 


~ 


have belonged to the joint family and for 
mesne profits from the date the plaintiff 
was excluded. 
who succeeded Ram Narain as the manager 
of the family, and after his death his 
sons and grandsons, defendants Nos. 3 to 
7, who have been in possession of the 
family property, were liable to account for the 
profits of the plaintiff's share. 

On the 23rd October 1912 the sons and 
grandsons of Bakht Narain filed a eross- 
claim, which has given rise to First 
Appeal No. 11 of 1916, seeking to eject 
Rajendra Narain and his natural father, 
Ratan Lal, from a house situated in Hardoi, 
which was in the occupation of Ram 
Narain at the time of his death and has 
continued in the oasupation of his son-in- 
law, Ratan Lal, and his adopted son, 
Rajendra Narain, since. Rajendra Narain 
pleaded that the house in question was 
built by Ram Narain and belonged to him 
as his adopted son and that his natural 
father, Ratan Lal, ‘was . living in it on 
his behalf. The defence of Ratan Lal was 
the same, The learned Subordinate Judge 
found that the house formed part of the 
joint family estate, and holding that Rajendra 
Narain was the lawfully adopted son of Ram 
Narain he allowed him and Ratan Lal to 
continue to live in the house till a partition 
was effected. 

The first point for sonsideration in these 
appeals is whether the adoption of the 
son of a daughter is permissible according 
to the custom prevailing among the Kash- 
miri Brahmans. The ordinary rule, as 
recognised by their Lordships of the Privy 
Council in Bhagwan Singh v. Bhagwan Singh 
adoption of a daughter’, 


(2) 21 A, 412; 1 Bom. L. R. 311; 3 0. W. N. 464; 26 
I, A. 158; 7 Sar, P. O. J, 474; 9 Ind. Dec, (x. 8.) 071, 
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son by a Hindu of any of the three -re- 
generate classes, Brahman, Kshatriya and 
Vaisbya, is repugnant to the Hindu Law 
and is illegal and void; but as pointed 
out by Sir Arthur Wilson in Rup Narain 
yv. Gopal Devt (8), the above general rule 
may be .varied by a family custom and 
often is so varied. In the Punjab adop- 
tions of a daughter’s son are not uncom- 
mon (Tupper’s Customary Law of the Punjab, 
Volume II, page 111, and Volume III, 
page 78, and Sarkar’s Law of Adoption, 
Second Edition, page 341). In the Bombay 
Presidency they arə similarly common 
(Mandlik’s Vyavahara Mayukha, Volume II, 
page 478) and assording to Mayne they 
are not uncommon elsewhere too (Mayne’s 
Hindu Law, 8th Edition, pags 174). In 
the Madras Presidency the existence of a 
custom recognising such an adoption 
among Nambudri Brahmans has been 
expressly upheld [Eranjolé Illath Vishnu 
Nambudri y, Hranjolt [lath Krishnan Nambu- 
dri (4), Vayidinada v. Appu (5) and Appayya 
Bhattar v, Vengu Bhatta (6). | 

Among Kashmiri Brahmans the adoption 
of a daughter's son is similarly common 
and recognised by the community as valid. 
Some of the leading members of the 
community, residing in theses provinses 
and the Panjab and Kashmir, have given 
evidence that the rastriction regarding the 
possibility of a valid marriage batween the 
adoptiva father and the natural mother of 
the boy to be adopted before sha was 
married is not recognised among them. 
The Hon’ble Pandit Moti Lal Nehru (P. 
W. No. 20), one of the leading Advocates of 
the Allahabad High Court, for instance, 
deposes: “Among Kashmiri Pandits daugh- 
ter’s sons and sister’s sons are adopted as 
sons. That is my belief and conviction. 
l came to know of it among Kashmiri 
friends and relations, I have never heard 
of such an adoption being ever challenged 
in our community, I believe in it as a 
custom, I have heard and known such 
adoptions all along.’ On oneossasion, he 
adds, when he was preparing for the law 

(3) 3 Ind, Cas. 382; 36 O. 780 at p. 793;6 A. L.J. 
567; 10 ©. L. J, 58; 13 C. W. N.920;5 M. L. T. 423; 


11 Bom L.R. 833; 19 M. L. J. 548; 93 P. R. 1909; 36 
I. A. 103; 68 P. L. R. 1910; 146 P. W. R. 1909 (P. 0.) 


(4) 7 M. 3; 2 Ind. Dec. (N. s.) 688 (F. BJ). 
(5) 9 M, 44;3 Ind, Dec, (N. 8.) 427 (F. BJ), 
(6) 15 M. L. J. 2 
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examination he heard his mother, since 
deceased, talking to a Kashmiri lady visitor 
about the adoption of a daughter’s son 
which had taken place at or about that 
time and on his saying that such an 
adoption was contrary to the Hindu Law, 
his mother remarked that whatever might 
have been the law such was the usage 
and a number of instances of such adop- 
tions were given by her. The MHon’ble 
Dr. Tej Bahadur Sapru (P. W. No. 25), 
another prominent Advocate of the Allaha. 
bad High Court, similarly says: “In our 
community there exists no restristion against 
the adoption of a person whose mother 
is prohibited in marriage to the person 
adopting. Daughter’s son, sister’s son and 
younger brothers are adopted among us 
as sons. It is an old custom so far as 
I have heard. I heard from my grand- 
father who died in 1906 at the ripe age 
of 78 or 79 and from some other elders 
at Delhi and in Kashmir.. So far as my 
informants are concerned, they are all 
dead.” The Hon’ble Pandit Jagat Narain 
(P. W. No. 5), one of the leading Vakils 
of this Court, gives evidence to the same 
effect and says that the adoption of a 
daughter’s son was considered valid by 
the community according to the oustom 
prevailing among the Kashmiri Brahmans. 

The Hon’ble Pandit Bishun Narain Dar 
(P. W. No.10), a Barrister-at-law and a 
prominent member of the Kashmiri Brah- 
man community, states: “In our community 
we do adopt persons whose mother is pro- 
hibited in marriage to the person adopt- 
ing; a sister’s son, a daughter’s son and 
a brother are adopted by us according to 
custom. I bave heard of this usage and 
seen it observed in our Kashmiri eom- 
munity. 1 heard of this usage from my 
father, uncles and mother; of these my mother 
alone is alive.” Pandit Naresder Nath, 
Deputy Commissioner of Multan (P. W 
No. 13), also says: ““Daughter’s sons are 
adopted ‘in our community. Our community 
is not restricted by the rule whish pro- 
hibits the adoption of a boy, whose mother, 
if virgin, cculd not have been married by the 
adopter. I can cite instances which took 
place more than 40- years ago.” Similar 
evidence is given by Pandit Shiam Sunder 
Nath, Taluqdar of Bethar, Districé Unao 
(P. W. No. 46), Pandit Sheo Nath Chak, 
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retired Deputy Collestor (P. W. No. 25), 
and Rai Bahadur Pandit Prem Nath (P. 
W. No. 14), who retired as Examiner of 
Assounts, Punjab, in 1902, i 

Pandit Tribhuwan Nath Sheopori, Addi- 
tional Judge of the Small Cause Court, 
Lusknow (P. W. No. 38), deposes: “There 
is no- such restriction in our community 
against adoption as is asserted or claimed 
by the Benares School of the Hindu Law. 
The adoption of a sister’s or daughter’s 
son is recognised among the Kashmiri 
Pandits.” He is supported by Pandit Suraj 
Narain (P. W. No. 1), a retired Subordinate 
Judge, and Pandit Suraj Narain Bahadur 
(P. W. No. 7), another Subordinate Judge 
now posted at Partabgarh. ‘Pandit Radhe 
Nath (P. W. No. 9), a Kashmiri Brah- 
man belonging to a respectable family 
rediding at Lahore, testifies to his having 
heard of the adoptions of daughbter’s sons 
at several plases and to their being 
treated as the sons of their adoptive fathers 
by the community. He gives three instances 
of such adoptions. Pandit Shiam Manohar 
Nath Sharga (P. W, No. 23), Munsif of 
Bara Banki, Pandit Jai Narain (P. W. 
No. 6),a retired Engineer and an Honorary 
Magistrate and a Municipal Commis- 
sioner of Meerut, and Pandit Iqbal Narain 
Masaldan (P. W. No. 11), a Barrister-at- 
law, practising at Lucknow, since deceased, 
similarly testify to the existence of a custom 
recognising the adoption of a daughter’s 
son among Kashmiri Brahmans. Rai Brij 
Narain Gurtu (P. W. No. 84), a Vakil 
of the High Court at Allahabad and a 
Zemindar paying Jand revenue exceeding 
Rs, 8,060 per annum, Pandit ‘Shanker 
Nath (P. W. No. 22), a Pleader of Hardoi, 
Pandit Jagmohan Nath Raina (P. W. No. 
25, examined on commission), a Deputy 
Collestor, and Pandit Sabab Ram (P. W. 
No. 18), a retired Mir Munshi, are equally: 
positive as to the existence of the said 


~ 


custom. Pandit Pran Nath Namja (P. 


W. No. 44) cays that the custom recognis- 
ing the adoption of a daughters son or 
of a sister's son was old and that he 
came to know of it from Pandit Baijnath 
Kunzru, who was the husband of his sister and 
the elder brother of the Jate Pandit Ajudhia 
Nath of Allahabad. 

Three ladies, Musammat Mohan Rani 
(P. W. No, 21) aged 40 years, Musammat 


ws 
—_ 
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Maharaj Rani (P. W No. 36) aged 55 
years and Musammat Bhawneshwari (P. 
W. No. 24) aged 88 years (all examined 
on commission) support the existence of 
the said custom from what they heard from 
their elders and from the instances which 
occurred in their community. 


The evidence of Pandit Hargopal Kaul 
(P. W. No.7), a Pleader of Srinagar, 
paying a land-revenue of Rs. 7,500 per 
annum, who is admitted by one of the 
defendants’ own witnesses (D. W. No. 26) 
to be a leading member of the Kashmiri 
Brahman community of Srinagar, and 
Pandit Vid Lal Dar (P. W. No. 8), a 
Jagirdar of Kashmir and the representa- 
tive of another leading family of Kashmir, 
known as the family of King Makers (vide 
P. W. No. 17), presumably on account of 
one of his ancestors having brought the 
Sikhs from the Punjab to eject the Pathan 
rulers, and that of the other witnesses 
examined in Kashmir similarly establishes 
that the validity of the adoption of a 
daughter’s son is recognised in Kashmir 
and that a custom to that effect pre- 
vails among the Kashmiri Brahmans there. 

The defendants’ own witnesses have, 
moreover, admitted that the restrictions in- 
troduced into the Mitakshara Law by the 
Dattaka Mimansa and Dattaka Chandrika 
in regard to the invalidity of the adoption 
of a person, whose mother the adoptive 
father could nob have lawfully married in 
her maiden state, is not recognised by the 
Kashmiri Brahmans eitber in Kashmir or 
in the provinces to which they migrated 
in search of livelihood or for other cause. 
Kesho Bayu Ganzoo (D. W. No. 3), for 
instance, admits that a brother can be 
taken in adoption and that his adoption 
would be valid according to the custom 
prevailing there. Durga Shankar (D. W. 
No. 2), who was examined in Court, goes 
further and says that in this community, 
that “is, in the community of Kashmiri 
Brahmans, there is uo prohibition against 
the adoption of a daughter’s or a sister's 
son. Pandit Kamta Prasad (D, W.-No. 23), 
who is a Judicial Officer at Gwalior, 
similarly admits that among the Kashmiri 
Brahmans the adoption of a daughter’s 
gon or of a younger brother is sanctioned 
by custom and that no objestion is taken 
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thereto by the caste. Pandit Janki Nath 
Kaul (D, W. No. 2), who was examined 
on commission at Delhi, acknowledges that 
among Kashmiri Brahmans every boy who 
is full born ean be adopted without any 
regard to his Gotra, though he subsequently 
qualifies his statement by saying that if 
there is anything in the Institutes of 
Mana prohibiting the adoption of a daughe 
ter’s son, he wonld not take such an 
adoption as valid. It may be noted, how. 
ever, that the Institutes of Manu sontain 
no such prohibition and that the Institotes 
of Yagnyavalkya, which are treated as of 


paramount authority, commentators like 
the authors of the Mitaksbara and the 
Apararka, also do not refer to it. It is 


significant that the Mitakshara and the 
Apararka, the latter being a work supposed 
to be of great authority in Kashmir, 
similarly nowhere state that a boy whose 
mother the adoptive father could not have 
married in her maiden state cannot be 
lawfally adopted. The restriction is men. 
tioned by the Dattaka Mimansa and the 
Dattaka Chandrika and some other minor 
works, The Dattaka Mimansa was written 
by Nanda Pandit of Benares in the 17th 
century. Nanda Pandit takes pains in the 
Dattaka Mimansa to point out that a 
daughter oan be validly adopted, a practice 


, which is no longer recognised or sanctioned 


by law except perhaps by forca of custom, 
where if may exist, among the persons 
following the profession of dancing or 
prostitution, His views in regard to the 
impropriety of adopting an only son, or 
a wife’s brothers son, or a son more 
than five years old, or whose tonsure 
has been performed, have not been treat- 
ed as binding (Sri Balusu Gurulingaswami 
v. Sri Balusu Ramalakshmamma (7), Putty 
Lal v. Parbati Kunwar (8) and Ganga 
Sahat v. Lekhraj Singh (9)}. The appoint. 
ment of a daughter by a previous som- 
pact with the proposed bridegroom with 
the object of taking the first male child, 

(7) 261. A, 118; 22 M. 398; 21 A. 460; 1 Bom. L. R 
226; 3 U. W. N. 427; 9 M. L, J. 67; 7 Sur. P, O, J. 
330; 8 Ind. Dec. (N. s.) Mad. 286;9 Ind. Dec. (N, 8.) 
All, 1001 (P. 0.). 

(8) 29 Ind, Cas. 617; 42 I. A. 155; 87 A. 359; 19 G, 
W. N. 841; 13 A. L. J. 721; 22 C. L.J. 190; 17 Bom, 
L. R. 649; 29 M. L. J. 638; 2 L, W. 881; (1915) M. W, 
N. 614; 18 M. L, T.61 (P. 0.). 

(9) 9 A. 253; 5 Ind, Deo. (N. s.) 604, 
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which may be born of her, is expressly 
sanctioned by Manu, Yagnyavalkya and 
all text-writers and commentators, Dattaka 
Mimansa and Dattaka Chandrika included; 
and if the son born of an _ appointed 
daughter can be the son of the person 
who stood in the relation of a maternal 
grandfather to him, . the adoption of a 
daughter’s son in the Dattaka form cannot 
offend either the ideas or notions of the 
people or the spirit which underlies the 
rules which sanction such affiliations, 
The Dattaka Chandrika starts by saying 
that the author there propounds what he 
had left unwritten in the “Chandrika.” 
It was supposed that the Chandrika there- 
in referred to was the Smiriti Chandrika 
of Devanda Bhatt, who belonged to the 
southern country, but as the last verse 
of the Dattaka Chandrika shows, it pur- 
ports to have been written by Kuvera 
and not by Devanda Bhatt. If Kuvera 
had written a treatise called the “Chandrika”, 
dealing with questions of inheritance or 
succession, it is surprising that he should 
have left unwritten there what he now 
seeks to propound in the Dattaka Chan- 
drika, Writing as far back as in 
1655, Pandit Ishwar Chandra Vidya 
Sagar stated that the Dattaka Chandrika 
was written under the nom de plume of 
Kuvera by a person named Raghuomani 
Vidya Bhushan (Vidyasagar’s Disquisi- 
tions on Widow Rs-marriage, page 182), 
and Pandit Bharat Chandra Shiromani, who 
published a Bengali edition of the Dattaka 


Mimansa and Dattaka Ohandrika, also 
suggested the same, In a footnote to the 
preface to the Vyavastha Chandrika, 


Babu Shyama Charan Sirsar, a scholar of 
considerable 
served that many of the Pandits of Bengal 
attributed the Dattaka Chandrika to the 
late Raghumani Vidya Bhushan, the spiri- 
tual adviser of the Raja of Nadia anda 
distinguished Pandit, who Aourishad in the 
latter part of Jagannath’s life and is said 
to have assisted Colebrooke in the pre- 
paration of his translation of Dayabhaga 
and Mitakshara (Vyavastha Ohandrika, 
preface, page 21). Ia fact it has been 
suggested that the book was forged in 
order to support a claim which was pend- 
ing af that time, though no occasion arose 
for ita use, as tho case was sowpromisod 


repute, writing in 1878 ob- “ man community, is by itself not 


fais 


(Shastri’s Hindu Law, 4th Edition, page 
136, Sarkar’s Hindu Law of Adoption, Sesond 
Edition, page 124). Dr. Jolly, another writer 
on Hindu Law, also questions the value 
of the book as a general authority (Dr. 
Jolly’s Tagore Law Lectures, 1883, page 22). 


They were the earliest books dealing 
exclusively with the subject of adoption 
to be translated into English; and as 


suggested by Mayne, a statement by 
Macnaghten that they were equally res- 
pected all over India bronght them into 
easy prominence (Mayne’s Hindu Law, 
8th Edition, page 30). In certain decisions 
referred to in Bhagwan Singh v. Bhagwan 
Singh (2), their Lordships of the Privy 
Counsil treated them as works of high 
authority; but in Sri Balusu Gurulinga- 
swami v. Sri Balusu Ramalakshinamma 
(7) Lord Hobhouse pointed ont that the 
Dattaka Mimansa was written during 
Muhammadan - rule and sould not be 
the work of a Jawgiver or judge, while 
the date of the Dattaka Chandrika was 
uncertain and it stood only on the footing 
of a work of a learned man. In Puttu 
Lul y. Parbati Kunwar (8) a caution was 
expressed against accepting the glosses of 
Nanda Pandit, where they deviated - from 
or added to the Smiritis. 

Whatever the value of these works may 
be in Bengal and these provinces as a 
part of the general law, there is nothing 
to show that their reputation had at any 
rate reached Kashmir, or that they were 
known or recognised as infallible guides 
in the administration of the law of adop- 
tion in that part of the country. : 

It is contended that the opinion of 
persons, belonging to the Kashmiri Brah- 
entitled 
to any weight, unless it is corroborated by 
instances, showing a uniform course of 
practice, recognised by all the members 
of that community. Sestion 48 of the 
Indian Evidence Act provides that when 
the Court has to form an opinion as to 
the existenca of any general custom, the 
opinions as to the existence of such 
custom of persons who would be likely 
to know of its existence, if it existed, 
are relevant. The explanation to that 
section shows that the expression ‘general 
custom” includes customs common to any cons 
sidorable class of persons, Section 49 of the 


- gestion 49 of the 
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Act similarly provides that where the Court 
has to form an opinion as to the usages: and 
tenets of any body of menor family, the 
opinions of persons, having special means 
of knowledge thereon, are relevant. An 
immemorial cusfom, says Manu, is transcend. 
ent law and slear proof of it outweighs 
the written text of the law. But direst 
evidence sannot be obtained of things 
which occurred before the memory of 
man, and persons having special means of 
knowledge are, therefore, permitted to 
testify to their existence from such know- 

ledge as they might possess of what has 
' been practised in their community _or 
from what they might haye heard from 
persons having special means of know- 
ledge of what was practised before. In 
Lekra) Kuar v. Mahpal Singh (10) their 
Lordships of the Privy Oounosil, referring 
to certain entries in a wajib ul-arz, stated 
that even if those entries were not. to be 
treated as records describing the custom, 
they could at all events be treated as record- 
ing the opinions of persons 
know it, and as such the record of those 
opinions could be admitted in evidence. 
In Garuradhwaja Prasad vy. Superundhwaia 
` Prasad (11) evidence based on a tradition 
about a custom of the family was admit- 
ted under section 32, clause (5), and 
Indian Evidence Ast, 
on the ground that the tradition was 
derived from persons who were dead and 
that the persons who gave, the evidence 
had special means of knowledge about them. 

The witnesses adduced by the plaintiff 
have, moreover, cited in support of their 
statements instances of the adoption of a 
son of a sister or of a daughter which 
took place in their community. ° 

(After discussing certain instances, the 
learned Additional Judicial Commissioners 
proceeded as under :— Hd. | 

The adoptions proved in the oase cover 
a period of nearly one hundred years. 
They were obviously made with due 
publicity, for they are well kuown to the 
members of the brotherhood. In some 
cases the property affected was of consider- 


able value. In the case of Iqbal Kishen 
(19) 5 C. 744 at p. 754; 60, L. R. 698; 71. A. 63: 
4 Sar. P. C. J. 93; 3 Suth. P, O. J. 704; Rafique &- 
Jackson's P. O. No. 61; 4 Ind. Jur, 423; 2 Ind, Dec. 
(N. 8.) 1081. 
(11) 23 A. 37; 10 M. L. J. 267;5 O. W. N.33; 27 


T. 4. 288; 2 Bom, L. R. 831; 7 Sar, P. O, J. 724 (P. C). 
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who was adopted by Daya. Nidhan, the 


“property affected was worth five or six laes 


(D. W. No. 5, examined in Court). In 
the case of Kunwar Kishen adopted by 
Sri Kishen, the property involved was 
similarly worth over two lacs (P. W. No. 
28, examined by commission), Kameshwar 
Nath (P. W. No. 36) lost by adoption 
a share in the property left by his natural 
father, whish was worth over Rs. 10,000, 
his natural brother, Raj Kishen, getting 
the whole of it (Exhibit Y-.2), The 
property inherited by Gauri Prasad from 
Shiam Prasad by virtue of his adoption 
has already been referred to. Shiam Narain 
inherited property worth- Rs. 9,000 by 
virtue of his adoption by his maternal 
unele, Ram Narain, to the exelusion of 
the brother and nephew of the latter (P. 
W. No. 3, examined by commission). Kirpa 
Shanker similarly inherited the property 
of his maternal unele, Daya Shanker, by 
reason of his adoption to the exclusion 
of his natural brother (P, W. No. 50, 
examined in Court), It is reasonable to 
assume that these adoptions would have been 
shallenged, had theres been no such custom. 


The evidence produced by the defendants 
is of no value and the learned Couusal 
who appears for them has not shosen to 
refer to it, What he has strenuously 
urged is that in most of the instances 
cited, the existence of collaterals living 
jointly, or persons who could have legiti- 
mately challenged the adoptions, was not 
established, that where the adoptions were 
made by widows, if was not proved that 
they had any authority to adopt from 
their husbands, and that some of the so- 
salled adoptions were cases of nomination 
merely for the performance of funeral 
ceremonies, In many instances, however, 
there were more daughters than one and 
several daughters’ sons besides the one 
adopted. The evidence of the defendants’ 
own witness Madhu Sudan Shastri (D. 
W. No, 23) shows that the nomination 
for the performance of funeral ceremonies 
is more or less a euphemism for adoption, 
for it carries with it a right to succeed. 
It appears from the evidence of Janki 
Nath Ganza (P. W. No. 1), Jauki Prasad 
Sharga (P. W. No. 15) and Brij Mohan 
Nath (D. W. No. 22) that a widow is allowed 
by custom to make an adoption without 


t 
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the permission of her husband. {n fact 
as the Hon’ble Pandit Moti Lal Nebru 
(P. W. No. 20) explains, an adoption 
does not depend among the Kashmiri 
Brahmans upon the adoptive father having 
property. On the contrary adoptions are 
more frequent in the case of widows, 
particularly if they are young, when the 
husband: leaves no property at all, 
and the widow herself is dependent for 
her maintenance upon her relations. The 
validity of adoptions made by widows 
was, moreover, never questioned during 
the hearing of the suit in the Court 
helow. On the other hand, when questions 
were put to elicit whether such a custom 
existed, objections were taken on behalf 
of the defendants to their relevancy. In 
Maharaj Narain v. Banoji (12) it was held 
that the Kashmiri Pandits of the Delhi 
distriot were governed in matters of 
adoption by custom and not by the princi- 
ples of the Mitakshara form of the Hindu 
Law and that amongst them a widow had 
full power, after the death of her husband 
and without his express permission in 
that behalf, to adopt any boy whom she 
might select, provided he was of the same 
tribe, The evidence adduced in that case 
in support of the custom insluded witnesses 
who belongad to the United Provinces. 

Dealing with the customs and ceremonies 
of the Kashmiri Hindus, Mr. Walter 
Lawrence, at one time the Settlement 
Officer of Kashmir and Jammu State, writes: 
“Before concluding this account of the cere- 
monies of tbe Kashmiri Hindus, it is 
necessary to allude to their customs of adop- 
tion and re marriage. Every Hindu san 
adopt a son either from his own Gotra or 
from another Gotra, and the only restriction on 
adoption is that the adopted son must not 
have been invested with the sacred thread.” 
(The Valley of Kashmir by Lawrence, 
page 266.) 

ln regard to the change of the family 
surname, the practice appears to be some- 
what loose. But except where 8 person is 
brought up from infancy for love or affection, 
the change of the family surname generally 
. gorroborates or implies an adoption. 

The witnesses are generally agreed that the 
performance of ceremonies is not essential 
to validate an adoption. Some witnesses 


(12) 84 P. R, 1907. 
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state that the Datta Home or the Jatkarm 
or Namkarm ceremonies are usually perform- 
ed, while others say that sweets are dis- 
tributed and some worship is done by the 
priest. But it appears from the evidence of 
the Hon’ble Pandit Jagat Narain (P. W, No. 
5) that the practice is not uniform and ‘that 
beyond giving and taking no rituals- are 
actually necessary. Pandit Ram Nath 
Shastri (P. W. No. 8), Pandit Iqbal Narain 
Masaldan (P. W, No. 11), Sabab Ram (P. W. 
No. 18) and Musammat Lalta Shuri (P. W. 
No. 19) say the same. So faras the adoption 
of plaintiff is concerned, it was accompanied 
by the usual ritual and formalities (P. W. 
No. 8). On hearing of it Pandit Bakht Narain, 


“the father of defendants Nos. 3, 4 and 5 


and the grandfather of defendants Nos. 6 
and 7, is said to have observed that by 
doing so Ram Narain had sown that day 
the seed of poison in his family. That 
seed has apparently borne fruit in the 
shapes of the litigation in which the pro- 
perty of Ram Narain is now involved. It 
is noticeable, however, that in the mutation 
proceedings which took place consequent on 
the death of Ram Narain, Bakht Narain 
did not raisé any question as to the validity 
of the said adoption (Exhibits 346 to 402, - 
520 and 5£6) and in regard to the license for 
arma kept by the deceased, he allowed the ~ 
same to be renewed in favour of the plaintiff 
(Exhibits 579, 580, 582, 589 and 590), 

' As regards Pandit Suraj Narain, it is 
sufficient to refer to his, application of the 
8th December 1900 to the “ officer-in-charge 
of Tahsil Hardoi (Exhibit 588), opposing 
the application of Pandit Bakht Naraia to 
the entry of his name as the manager of 
the family and entreating that the names 
of each of the three branches, including 
that of the present plaintiff, whom he 
described as the adopted son of Pandit 
Ram Narain, shonld be entered in the 
revenue papers. Similar, admissions were 
made by him in other applications (Exhi- 
bits 579, 550, 590 and 616). There was 
no laok of similar recognition by defendant 
No. 3, the eldest son of Pandit Bakht 
Narain. The Court below has referred to 
documents, in which the status of the 
plaintiff as the adopted son of Ram Narain 
-was admitted by each of the above persons, 
“No question of estoppel san, however, 
arise, as the position of the plaintiff was 


“ 


badi ja 
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in no way influenced or altered by the 


said admissions. They are all the same 
valuable as indicating that had no such 
custom, as is set up by the plaint- 
iff, been in vogue, Pandit Bakht Narain, 
who was a Judicial Officer of sonsiderable 
standing, and his eldest son, who is a Pleader, 
would have been the last persons to refrain 
from shallenging.the validity of the adop- 
tion forthwith. 

The validity of the adoption was for the 
first time questioned in September 1903 
(Exhibit 488). In June 1605 Suraj Narain 
and his son filed a suit for partition of the 
family property, ignoring theadoption. They 
alleged that they had separated in Ostober 
1901 and were excluded from the profits. 
The Court of first instance ascepted their 
contention and allowed them a decree for 
partition of a half share “and for mesne 
profits with effect from October 1901, On 
appéal this Ocurt directed accounts of pro- 
fits to be taken from the date of the suit, 
and that decision was confirmed by their 
Lordships of the Privy Council. In pur- 
,suanse of that decree, Suraj Narain and 
his son got possession on the 9th March 
1909. The plaintiff has been excluded 
from the profits from the time of the death 
of Pandit Ram Narain, and hé is. entitled 
to obtain possession of a one third share 
of the family property by a partition of 
the same with mesne profits for the period 
during which he bas been and remains out 
of possession. He was a minor on the 
date ofthe death of Pandit Ram Narain 
and did not attain’ majority till the 30th 
August 1908. 

The next question relates to certain pro- 
perties which the Court below has included 
in the desree for partition. Following the 
desision in the suits filed by Suraj Narain 
and his son against Bakht Narain and 
his sons and grandsons and against Ratan 
Lal, the Coart below has included certain 
properties, specified in its judgment, as 
belonging to the jointfamily and excluded 
others as belonging exclusively to Ratan 
Lal. The dispute inthe appeal filed by the 
sons'and grandsons of Bakht Narain, who 
died during the pendency of the suit for 
partition, is confined to 40 items of pro. 
perty, but no argument has been addressed 
to us except in regard to items Nos, 2 and 
4 of List 5, relating to the properties said 
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to have been held under mortgages. It is 
stated that the mortgages were redesmed 
in the lifetime of Ram Narain, but no 
evidence has been adduced on the point. If 
the mortgages were redeemed after the 
death of Ram Narain or during the pendsney 
of the suit for partition broughs by Suraj 
Narain and his son, the plaintiff shall get 
his share of the moneys whish may hawa 


‘been realized, when those mortgages were 


redeemed. 

In regard to the house in Hardoi, whioh 
is occupied by Rajendra Narain and’ his 
natural father, Ratan Lal, the finding of 
the Court below is that it forms part of 
the joint family property and that Rajendra 
Narain and his father cannot be ejected 
because the former holds a one-third share 
in the said property. As Rajendra Narain 
has been found to have been validly adopted 
by Ram Narain, the Oourt below rightly 
refused to eject him, leaving the other cgo- 
sharers their remedy-,by partition. Ratan 
Lal is living on behalf of Rajendra Narain 
and he too cannot be ejected. 

Theonly other point remaining is that 
arising ont of the appeal filed by Snraj 
Narain and his son, claiming that Rajendra 
Narain should bo asked to make good out 
of his share the value of the properties 
which, by reason of the misconduct of Ram 
Narain, his adoptive father, have now gone 
to Ratan Lal. There is nothing, however, 
to show thatthe property, given to Ratan 
Lal, balonged to the joint family or that 
it was purchased out of joint family funds; 
and asheld in Suraj Narain vy. Ratan Lal 
(13), Ratan Lal would be treated as the 
owner of the said properties, and no question 
of compensation, therefore, arises. 

On. bshalf-of Suraj Narain and his son, 
it is suggésted that the extent of their 
liability for messe profits should ba spesi- 
fically determined. Having basen exeladed 
from the enjoyment of the family property 
from the time of the death of Ram Narain, 
the plaintiff is entitled to racover mesne 
profits for such period as he has been out 
of, possession from the’ person or persons 
in possession, Suraj Narain and his son 


have obtained a decree for a half share 

(18) 40 Ind. Cas. 988; 20 0.0. 2{1; 21 C. W.N. 
1035; 2 P. L. W. 169; 33 M, L. J. 180; 15 A. L. J. 684, 
19 Bom. L. R. 737; 22M. L. T. 124280. LT. 
267; 6 L. W. 503; (1917) M. W. N. 477;40. LJ, 
762; 40 A. 159; 44 T. A. 201 (P, C,), i 
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„Of the profits for the period extending 
from the 20th June 1905 tothe Sth March 
1909, Ont of the profits or share of the 
income which may be awarded to- them, 
the plaintiff is entitled to resover one-third, 
leaving Suraj Narain and his son in the 
enjoyment of the remainder. Ont of the 
profits for the period preceding the 20th 
June 1905 the plaintiff is not entitled to 
claim any profits from Suraj Narain and 
his son except to the extent, if any, they 
may be shown by defendants Nos.3 to 7 
to have realized in excess of their one- 
third share. In regard to the period 
¿subsequent to the 9th March 1909, Suraj 
Narain and his son will similarly be liable 
for one-third of the profits of the half share 
over which they have obtained possession, 
The balance of the plaintiff’s entire share 
of the mesne profits from 19th October 1900 
to the date on which he gets possession will 
be recoverable from defendants Nos. 3 to 
7 andthe estate of Pandit Bakht Narain 
daceased, After the death of Ram Narain, 
Bakht Narain was the manager of the family 


and his liability and that of his sons and grands 


sons, who suogeeded him, is, of course, 
unquestionable. The exast extent of the 
liability can be determined by the Court 
below under Order XX, rule 127 of the 
Code of Civil Prosedure, when the accounts 
are gone into in the manner above stated. 
No other pleas are pressed. 


These appeals fail and are dismissed with 
costs. 
Appeals dismissed, 


PUNJAB CHIEF COURT, 
Seconp Oivi Appeat No. 99 or 1915, 
“May 9, 1918. l 
Present: —Mr. Justice LeRossignol and Mr. 
Justice Wilberforce, 
Musammat RATTAN DE V [—-PLAINTIF E 
; APPELLANT 
Versus 
MU NO—Darenpanr—Reseonpent, 

Hindu Law—Custon—Adoption —Cerenronies, pera 
formance of, whether necessary. 

Inthe Punjab the performance of an elaborate 
ritual or religious ceremony is quite unnecessary to 
the validity of an adoption, but there is no authority 
for the view that mere treatment, unaccompanied 
by a formal giving and taking of the child to be- 
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adopted, satisfies the conditions necessary to a legal 
adoption. Adoption may be of two kinds, formal 
and informal, but it is only the adoption of the first 
description which is recognized by law and which 
confers upon the adoptee the status of son to his 
adoptive father. In other words, the law requires 
from the adoptor a manifestation of his unequivocal 
intention to clothe the adoptee with the legal 
status of his son. Such a manifestation of the 
adoptor’s intention can be made either by a formal 
document combined with a proper treatment or by 
a formal giving and taking of the child, [p. 777, 


col. 1.) 


Second appeal from the deoree of the 
Additional District Judge, New Delhi, dated 
the 5th Ostober 1914, 


Dr, Gokal Ohand Narang, forthe Appellant. 

Lala Moti Sagar, R. S., for the Respondent. 

JUDGMENT.—The suit is one for pos- 
session of property left by Bishambar Nath 
who died on the 80th April 1912, and 
the plaintiff, his widow, is opposed by 
the deceased’s sister’s son, who alleges.that 
he was adopted by the deceased. The 
parties are Sarsut Brahmans of Delhi, and 
the questions for decision were, firstly, the 
factum of the adoption, secondly, its validity. 
The Courts below found for the defendant, 
but the learned Additional Divisional Judge 
has given the plaintiff-appellant a certificate 
purporting to be a certificate under section 
41 (3) of the Punjab Courts Act. 

On behalf of the defendant-respondent 
a preliminary objection is raised that this 
Court should not proceed upon the gerti- 
fieate, inasmuch as it does not set forth 
in so many words that the question of 
custom involved is of importance and that 
the evidence concerning it is conflicting or 
uncertain, so that there is substantial doubt 
regarding its validity or existensoe. The 
certificate was issued in 19l4and its langu- 
age is not in strict conformity with the 
language of the section; but prior to the 
issue of instrustions from this Court it 
was not the practice of the District Courts 
to issue certificates in a strictly vorrest 
form, but, having regard to the fact that 
the learned Additional Judge in his cer- 
tificate states that it is a certificate issued 
under section 41 (3) of the Panjab Courta 
Ast, we must take it that he had con- 
sidered the conditions laid down by that 
section and had come to the conelusion 
that thia was a fitting case for the grant 
ofa certificate, and we aasordingly overrule 
the objection, 


€ 
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Now, the theory which has been accepted 
by the learned Additional Judge is that 
Bishambar Nath did not adopt the defendant 
Muno by any formal act, but that he took him 
into his house, performed his mundan and janeo 


` ceremonies and had him married and that 


the pedigree table resited at the marriage 
was the pedigrees table reciting the defend- 
ant as his son, and- he has held that 


“among the Sarsut Brahmins of Delhi such 


an adoption is valid by custom. He has 
based this sonclusion upon statements by 
witnesses On either side that no ceremonies 
are essential to an adoption, but we doubt 
whether he has interpreted the evidence 
of the witnesses correctly. No doubt in 
the Panjab the performance of an elaborate 
ritual or religious ceremony is quite un- 
necessary to the validity of an adoption, 
but we know of no authority for the view 
that” mere treatment, unaccompanied by a 
formal giving and taking of the child to 
be adopted, satisfies the conditions neces- 
sary to a legal adoption. Adoption’ may 
be of two kinds, formal and informal, but 
it is only the adoption of the first descrip- 
tion which is recognized by law and 
which sonfers upon the adoptee the status 
of son fo his adoptive father. In other 
words, the law requires from the adoptor 
a manifestation of his unequivocal intention 
to clothe the adoptee with the legal status 
of his son. Such a manifestation of the 
adoptor’s intention can be made either by 
a formal document combined with a proper 
treatment or by a formal giving and taking 
of the child. Now, in the case before us 
there can be no doubt that Bishambar 
Nath regarded the defendant with affection 
and treated him with kindness, and the deci- 
sion of the learned Additional Judge really 
amounts to this, that he holds the adoption 
proved by reason of the statements of two 
witnesses that at the marriage of the defend- 
ant a pedigree-table was recited in which 
Bishambar Nath +was declared to bə the 
father of the defendant. Now, the defend- 
ant was married in 1890 and the state- 
ments made by these two witnesses were 
made nearly 25 years later, so that the 
learned Additional Judge’s desision is 
based upon very precarious evidense. Be- 
fore this Court the learned Counsel for the 
defendant has supported the theory that 
it is impossible to say at what time before 
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the defendant’s marriage Bishambar Nath 
really adopted him, but be contends that 
the critical psriod was the marriage of the 
defendant when the adoption was com- 
pleted by the resital in Sanskrit of the 
pedigree-table aforesaid. The defendant's 
natural father, however, who was not 
produced as a witness before the first 
Court and was especially called by the 
Appellate Court, tells quite a different 
story. He states that as soon as de- 
fendant was born Bishambar Nath claimed 
him as his son and then and there 
adopted him. Now, who should know batter 
the details of the adoption than the 
natural father of the defendant? Yet- the 
learned Additional Judge has brushed 
aside his evidence as merely incorrest. 
This seems to us to be an incorrect way 
of dealing with the evidence of such a 
It is not suffisient tc treatit as 
evidence which merely fails to support 
the case for the defendant, it is golear 
evidence against the case set forth by 
the defendant; and this appears to us 
do justify our considering the case on 
the merits even on second appeal. 

On the facts as a whole, we are bound 
to say that we consider the conclusion of the 
learned Additional Judge to be against the 
weight of evidence; for «hile in favour of the 
adoption we have only oral evidence of a 


doubtful descrip ion, against it we have 
documentary evidence and the very sig- 
nificant conduct of the defendant. The 


defendant was the first born son of his 
natural father and it is highly im- 
probable that the latter would have sur- 
rendered his first, and, at the time of 
the adoption as alleged by him, his only 


son to be adopted by SBishambar Nath, 
Again, ab the time of the defendant's 
birth Bishambar Nath himself was only 


` about 20—25 years of age whilst his wife was 


only 18—20 years old, so that at that 
time Bishambar Nath had every reason to 
expect offspring of his own. Indeed, at 
the time of the defendant's birth Bisham- 
bar ‘Nath had a son of his own, who 
was born in April 1878 and died in Angust 
1379. These considerations are quite suff- 
cient of themselves to refate the story as 
told by the defendant’s natural father. 
Again, much capital has been made of 
the fast that defendant was born in Bishgm- 


/ 


` fendant was recorded in the 
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bar Nath’s house; but defendant had 


two sisters both of whom were also born 
at Bishambar Nath’s house. Again, defend- 


‘ant, when he married, resided in Gandi Gali 


and his children were born in Gandi Gali 
and when his*son was born in 1899, the de- 
Municipal 
Birth Register as the son of his natural 
father and not as the son of Bishambar 
Nath, If he had been adopted by Bisham- 
bar Nath, it is extraordinary that the 
fast was not generally known so that the 
suggested explanation is unsatisfactory, even 
if we admit that the report of birth may 
have been made by somebody other than 
defendant. 
that after his marriage he lived in Gandi 
Gali with his wife’s rélatives and gave 
up his abode in Niabans, where his alleged 
father Bishambar Nath resided. It is 
also in evidence that Bishambar Nath gave 
shelter not only to defendant’s family but 
also to the son of his wife’s sister, so 
that he seems to have extended his kindly 
treatment to more than one member of 
his family. Again, there is the post-card, 


dated 1894 which has been proved by 
Sukhdeo Das to be in the handwriting 
of Bishambar Nath, wherein Bishambar 


Nath writes that his daughter is with 
child and that if she be safely delivered 
the child will be his. Further, there is 
evidence that relations, who would have 
‘been in daty bound to present marriage 
gifts to the defendant had he been the 
adopted son of Bishambar Nath, did not 
present such gifts on that occasion. But 
the most damning piese of evidence against 
the adoption is the admitted fast that 
the defendant did not perform the kirya 
karm of Bishambar Nath. The excuse 
given is that he was unwell and in fear 
of infection: but the Airya karm ia performed 
11 days after the death and consequently 
the excuse is a worthless one. A still 
more striking circumstance is thaton the 
death of Bishambar Nath the defendant 
did not shave his head. Finally the 
_learned Additional Judge does not appear 
to have understood correctly the evidence of 
Sukhdeo Das. He says that Sukhdeo Das 
would not have dirested the defendant 
to perform the kirya karm if he had not 
known that the defendant was the adopted 
son of SBishambar Nath. But Sukhdeo 
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Das’ evidence appears to be that he told 
the defendant to perform this seramony 
because he considered it unfitting that 
that burden should be thrown upon women. 

All the foregoing facts tell very strongly 
against the theory that the defendant 
was, in fact, adopted by Bishambar Nath 
and it is most remarkable that the defend- 
apt, who is a man approaching 40 years 
of age, should not be able to produces 
one single document to show that he was 
ever recognized, or described himself; as 
the adopted sou of SBishambar Nath. 
Finally, there ia the oral evidence of some 
influential Yajmans of Bishambar Natr, 
who state that they never heard that de- 
fendant had been adopted by Bishambar 
Nath. On the facts we have no hesitation 
whatever in holding that the adoption of 
defendant by Bishambar Nath entirely fails 
of proof, | 

With regard to the custom, we note 
that though some names have been mèn- 
tioned, no details have been given in regard, 
to any one single case to shew that the 
adoptions referred to conferred upon the 
adoptees a legal status as such and that, 
in fast, in the presence of other heirs 
they were by reason of that legal status 
able to inherié the property of their 
adoptive fathers. Even if it be conceded 
for phe sake of argument that a daughter’s 
son may be adopted among these Sarsut 
Brahmans of WOalhi—and if “is strange, 
if this is so, that no such adoptor or at 
any rate adoptee or his descendants have - 
been called to give evidensce—=still we hold 
that there is no proof whatsver that an 
adoption can be made without a formal giving 
and taking of the shild orsome other un- 
equivocal manifestation of the adoptor’s 
intention to confer upon the adoptee the legal 
status of son. 

For these reasons we accept the appeal 
and decree for plaintiff with costs through- 
out. 

Appeal cepted, 
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PATNA HIGH COURT, 
Civit Reyistons Nos. 75 AND 138 or 1918, 
` November 7, 1918. 
Present:—Sir Dawson Miller, KT., Chief Justice, 
~ and Mr. Justice Mulliok. 
- , Musammat DULHIN SONA KUER AND 
OTHERS— APPELLANTS j 
VETSUS 
Maulvi JAMIL AHMAD—Responpent. 

Civil Procedure Code (Act V of 1108), 8. 151, O. XL, 
r, J, O. XLUI, r. 1 (s)—Revision—Inherent power of 
Court to treat revision as appeal—Receiver, appoint. 
ment of-—Possession, resistance to—Court, order by— 
Appeal, whether ies—Mortgage—Subrogation, right of, 
when arises. 

The High Court has jurisdiction, in the exercise 
of its inherent powers under section 151 of the 
Civil Procedure Code, to condone in special cases the 
misapplication of the provisions ofthe Code, if the 
provisions of the Jaw as regards limitation and Court- 
fees are complied with [p. 782, col. 2; p. 783, col. 1.) 

The High Court has authority to convert an 
application for revision into a memorandum of 
appeal. [p 782, col, 2.] 

The powers of a Receiver are regulated by Order 
XL of the Civil Procedure Code and the only ground 
upon which his possession can be resisted is sub- 
clause (2) of rule 1 of Order XL of the Code. [p. 78], 


col. 1.] 

Where a person who refuses to deliver posses- 
sion to a Receiver is ordered by the Court to doso, 
his remedy is by appeal under Order XLIII, rule 1 
(s), of the Civil Procedure Code. [p. 782, col. 2.] 

Before a person oan claim to be subrogated to 
the position of a prior mortgagee, there must be a 
satisfaction of the whole of the prior mortgage. 
[p. 782, col. 1.] 

Appealfrom a dcoision of the Subordinate 


Judge, Patna. 


Mr. Kulwant Sahay, for the Appellants. 

Mr. Khurshed Husnain, for the Respondent. 

JUDGMENT. 

Mouuticx, J.—This application for revision 
arises out of a dispute as to the posses- 
sion of a portion of the property of Mus- 
ammat Fasihan, a Muhammadan lady, who 
‘died on the 2nd July 1£09, leaving her 
surviving two sons Muhammad Umar and 
Kalimnzaffar, and four daughters named 
Habiba, Fatima, Saira and Salima, Short- 
ly before her death the lady had executed 
various deeds of gift in respectof oertain 
_ properties in favour of Habiba and her 
two sons and on the 26th March 1912 
Fatima and Saira brought a suit in the 
Court of the Subordinate Judge of Patna 
seeking to set aside these transactions and 
praying for the administration of the estate 
of the deceased. Four separate and some- 
what similar suits were lodged by Salima 
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but with these we are not concerned. “he 
suit lodged by Fatima and Saira was trans- 
ferred to the Court of the District Judge 
of Patna and numbered 6 of 1913. Salima’s 
suits were numbered 9, 10, 11 and- 12 
of 1913. 

In Suit No. 6 of 1913, the District Judge 
held that all the deeds of gift, except that 
in favour of Kalimuzaffar dated the 7th 
May 1509, were invalid and he directed 
a partition of all the lands of the estate 
with the exception of those covered by the 
said deed of gift. 

There was then an appeal to this Court 
which was disposed of on the 18th July 1917* 
by Chamier, ©. J., and Jawala Prasad, J, 
The learned Judges held that the deed of 
gift in favour of Kalimuzaffar was also 
invalid having been made without the oon. 
sent of other heirs and sontrary to the 
intention of the donor. The following 
passages from the judgment of Jwala 


Prasad, J., shew the reliefs which were granted 


to the plaintiffs: — 
= “AI the deeds of gift including the Hiba 
of the 7th May must be set aside and 
declared invalid and inoperative. The deeds 
of gift, therefore, do not standin the way 
of the heirs of Bibi Fasiban taking their 
shares under the Muhammadan Law, Her 
husband Sobhan inherited one fourth share of 
the lady’s properties: ber two sons Muham- 
mad Umar and Kalimuzaffar each took 6392 
and each of her four daughters, Habiba, 
Fatima, Saira and Salima took 38/32 of the 
properties left by her. The heirs of such 
of the aforesaid persons. as have died singg. 
the death of the lady have succeeded to the 
shares inherited by their predecessors. The 
properties left by Musammat Fasihan are, 
therefore, liable to be distributed among her 
heirs and heirs of her heirs, unaffeated by 
dealings or transfers of interests in excess 
of ‘their legal shares. As the donees and 
the heirs have been dealing with the pro- 
‘perties since 1909 and the matter is come 
plicated by the claims of oreditors and 
othera and thus the appeal gives each of 
the heirs a decree for his or her share 
in the ordinary way. The result of passing 
such a decree would be endless litigation, 
The proper course appears to beato direst 
a general administration of the property of 
*See Fazlur Ruhman v, Muhammad Umar, 43 Ind. 
Cas. 196—Ed. 
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Musammat Fasihan under the orders of the 
Court, i 

“T would dismiss with costs Appeals Nos. 
73 and 219 arising out of Suit No. 6, 
Appeal No. 42 arising out of Suit No. 9 
and Appeal No. 389 arising out of Suit No. 11. 
I would allow with costs Appeal No, 112 
arising out of Suit No. 6 and Appeal No. 581 
arising out of Suit No. 6 and set aside 
the deed of May 7th,1909. I would dec- 
lare that the heirs of the deceased are 
entitled to the shares specified above in the 
properties of Musammat Fasihan. I would 
` remand Suits Nos. 6 and 9 of 1913 to the 
Court below, in order that in the presence 
of parties a preliminary decree may be 
passed with reference to Order XX, rule 13, 
ordering such accounts and enquiries to be 
taken ard made and giving such directions 
ag may appear to be necessary. It would 
probably be ‘necessary to appoint a 
Receiver or. Commissioner to carry out the 
administration. Arrangements must be made 
to pay off the debts of the deceased as 
- goon as possible. Those heirs or representa- 
tives of heirs who have been in possession 
of parta of the property should be debited 
with what they or their heirs claiming under 
them have received.” 

In consequerce of the above decree the 
District Judge on the 22nd September 1 17 
made a preliminary decree for administra- 
tion and on the 25th Jannary 1916, after 
notice upon the various mortgeges and 
creditors, appointed a Receiver to carry out 
the same. : 

It appears that on the 4th February 
1913, that is about a year after Saira and 
Fatima’s suit was instituted, Muhammad 
Umar mortgaged the proprietary interest 
in certain Mauzas to Musammat Dulhin Sona 
Kuer, The consideration at first was fixed 
at Rs. 85,000, ont of which Rs, 60,000 
were to be paid by Musammat Sona Kuer 
to the creditors of Mohammad Umar and 


Rs. 25,000 to one Kesho Das, who held a: 


mortgage from Musammat Fasihan of cer. 
tain properties which included the properties 
covered by 
Kesho Das refused to take the amount 
tendered to him, and, therefore, for all intents 
and purposes the consideration of Umar’s 
mortgage must be regarded to have been 
the sum of Rs. 60,000 which was due to 
pe paid and was paid by Dulhin Song Kuer 
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to his oreditors. Sona Kuer sued upon 
her mortgage and on the. 25th February 
1915 obtained a decree for Rs. 72,958. 

On the 20th June 1916 she brought 
the mortgaged properties tò sale and-pur- 
chased them herself. Itis alleged that a sum 
of Rs, 37,00C is still dueto her under her 
decree. : 

In September 1916 she got posaession 
of all the mortgaged properties except three, 
whish had subsequently to her mortgage 
been sold for arrears of Government revenue 
and had passed out of the possession of the 
mortgagor. It is not disputed that her 
possession in consequence of her ausction-pur- 
chase still continues. 

When the Reseiver was appointed, Sona 
Kuer refused to deliver up possession to 
bim and upon the matter being referred 
to the District Judge, he on the 22nd March 
1918 decided in favour of the Receiver. 
It is against that order that Musammat Sona 
Kuer prefers the present application for 
revision, namely, No. 75 of 1918. 

Revision No, 138 of 1918 has been pre- 
ferred by another set of transferees, namely, 
Ram Prasad Singh and others, and against 
whom a similar order has been made 
directing delivery of possession to the 
Receiver. 

J will deal first of all with Case No. 75°: 
of 1918 which relates to Sona -Kuer’s pro- 
perties. : 

16 is unnecessary to consider what would 
have been the position if the transfer by 
Muhammad Umar had: been made before 
the institution of the administration suit, 
Clearly the transfer is affected by the 
provisions of section 52 of the Transfer 
of Property Act regarding lis pendens. I 
agree with the appellant that the transfer 
does not become zpso facto void, but if the 
provisions of section 52 have any meaning at 
all, then as soon as the Receiver was appointed 
to carry out the administration, the Court 
was entitled, if it so chose, to consider 
the transfer a nullity and to regard the 
property as still in the handsof Muham- 
mad Umar and I do not think there can 
be any doubt that the Court had full 
authority to direct the Receiver to take 
‘possession. — l 

It is contended that under Order XL, 
rule 1, sub-clause 2, the Court is not 
authorised tọ remoye from the possession 


Vel, XLVIIi)} 
DULHIN SONA KUER Y, JAMIL AHMAD, 


or custody of property any person whom 
any party to the suit hasnot aright so to 
remove; that Muhammad Umar as one of 
the heirs of Musammat Kasihan was a 
co-owner who had full power to give a 
mortgage to the extent of his share in 
the estate and that the other co-owners 
could only eject him if it was shown that 
he had taken possession of more than. his 
proportionate share. That is an argument 
which might have had some forse if the 
~transfer had been one before the suit, but it 
being pendente lite I do not think there can 
be any doubt that the plaintiffs in the adminis- 
tration suit were competent to ask the Coart 
to take possession of all the properties in 
the custody not only of the co-owners 
but also of transferees who had obtained 
possession by transfers subsequent to the 
institution of the suit. Muhammad Umar 
has died since the suit was instituted and 


it is urged that in the absence of a specific 
order inthe preliminary decree of the 
22nd September 1917 diresting his so- 


owners to deliver up the properties in 
their possassion, the present order of the 
Court is ultra vires. I am unable to 
appreciate this argument. The preliminary 
decree read with theappellate decree of 
the 18th July 1917 gives power to adminis- 
ter the property ganerally and to appoint 
a Receiver. She Receiver’s powers are re- 
gulated by Order XL of the Civil Prosedure 
Code and I am of opinion, the only ground 
upon which his possession can be resisted 
is sub-slanse 2, which has already been 
considered and held to opsrate in favour of 
the Reosiver and not the appellant, 

The learned Vakil for the appellants 
next relies upon the judgment of this Court, 
dated the 15th July 1917, and contends 
that 16 was the intention of the learned 
Judges, when directing a general adminis- 
tration, to preserve the possession of the 
various transferees, as far as possible, to 
the extent of the shares of their trans- 
ferors. ` 

It is admitted that Muhammad Umar 
had no right to transfer the specific pro- 
perties in question and that he had-merely 
an inchoate right to the residue after the 
estate was fully administered by reason of 
his joint undivided share in the estate. 
But itis contended thatthe intention of 
this Court was that the administration 
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should be carried on and accounts taken 
leaving Sona Kuer in possession till it 
was ascertained that she was holding 
more than Muhammad Umar’s share. I 
have in vain examined the appellate judg- 
ment of this Uourt for an indication of 
this intention. The passages 1 have cited 
certainly do not support this interpretation 
and I can find no others which give us any 


assistance in the matter. Clearly the 
administering Court will be put to the 
gravest inconvenience if if cannot take 


possession of the properties in the custody 
of the co-owners, and it is conceivable 
that under certain circumstances further 
proceedings may be reduced to a standstill if 
this procedure were adopted. It may be tke 
Court’s management would be more benefi- 
oial and more efficient than that of the 
mortgagee or that the sale of the gerat 
lands might save the rest of the property, 
There may be many reasons to support 
the decision of the learned District Judge 
to take the property into his own custody 
and I do not think that the appellant has 
any cause for complaint, seeing that she 
took the mortgage with full notice after 
the institution of the suit and knowing 
that she would be bound by whatever 
orders the Court thought fit to pass in 
the suit, 

Mr. Kulwant Sahay on behalf of the 
appellant has offered to deposit a year’s 
rent in Court as security against the risk 
of the property being sold for arrears of 
Government revenue, but I do not think 
that any arrangement of this kind can be 
accepted inview of the fact that unless 
all the properties are brought under the 
custody of the Court, the Court cannot 
come to a satisfactory conclusion as to the 
real value of the assets. Other transferees 
may make the same claim and the appellant 
is, in my opinion, not entitled to and ought 
not tobe allowed any special preference as 
against them. The appellant might perhaps 
resist the Receiver if she could shew that 
she had aright to suppose that her vendor 
was mortgaging for the purpose of paying 
Musammat Fasihan’s debts. She wonld 
then be competent to invoke the equitable 
principle which was recognised in Price v. 
Price (1). Butin the case before us, although 


(1) (1887) 35 Oh. D, 297; 56 L. J. Ch, 630; 56 L. T, 
842; 86 W. R, 386 
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an attempt has been made to shew that 
a sum of Rs, 25,000 ont of the considera- 
tion money was intended to pay off Musammat 
Fasihan’s mortgage to Kesho Das, it is 
quite clear that no part of this money was 
in fact the consideration for Sona Kuer's 
mortgage and thatthe true consideration 
was the sum of Rs. 60,000 only. This sum of 
Rs. 25,000 is said to haye been, after 
Kesho Das refased to accept it, deposited in 
the Bank of Bengal and subsequently with- 
drawn by the appellant herself. 


It is next contended that on the 2nd 
January 1917 Musammat Sona Kuer paid 
a sum of Rs. 36,000 to Kesho Das to dis- 
charge the incumbrance created by Musammat 
Fasihan on two Mauzas. This payment is 
said to have come about in the following 
way, Kesho Das sued upon his prior 
mortgage from Fasihan, which {[eovers not 
only the properties now in suit but other 
properties, and on the 26th February 1916 
brought the mortgaged properties to sale. 
‘On the 15th December 1916, the Sab- 
ordinate Judge set aside the sales on the 
ground of fraud and dismissed the execution 
casg, Against that order there was an 
appeal by the austion-purchasers to the 
High Court, which affirmed the Subordinate 
Judge’s order setting aside the sale upon 
the judgment-debtor paying to the auction- 
purchasers a sertain sum_ as compensation, 
On the 2nd January 1917, Sona Kuer 
came in and paid to Kesho Das the sum 
of Rs, 36,000 for the purposes of freeing 
from his charge the properties covered by 
her mortgage, I fail to see how this pay- 
ment ean be sonsidered sufficient to sub- 
rogate Sona Kauer to the rights of Kesho 
Das. It seems settled that there must be 
a satisfaction of the whole mortgage before 
a person interested can claim to be sub- 
rogated to the position of a prior mortgagee 
[ Gurdeo Singh v. Ohandrika Singh (2)]. Here 
according tothe appellants own case there 
was uo satisfaction of Kesho Das’ full 
decree but only that portion of it which 
fell upon the properties covered by the 
present proceedings. The principle of sub- 
rogation, therefore, does not assist the 
appellant in respect of the mortgage of 
Kesho Das. 
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It is, however, said that Kesho Das 
agreed to a splitting up of his mortgage. 
Of this there is no evidence. It is said the 
point was taken before the learned District 
Judge, but the petition of the appellant 
before him does not disclose any such 
contention in clear and unequivocal terms, 
There was certainly no evidense tendered 
by the appellant on this question of fact. 
The truth is that a oase is now being made 
in this Court which, even if indicated, was 
never developed in the Court below. The 
appellant is not entitled to raise a point 
of this kind in appeal and much less in 
revision. Indeed Mr. Kulwant Sahay’s 
argument on this part of the case convinces 
me that complicated questions as to the 
rights of transferees are certain to arise 
and thatthey can only be satisfactorily 
desided if the Court is in custody of the 
whole estate. Mr, Khurshed Husnaid 
agrees that if it is found by the 
Receiver that Kesho Das has infact split 
up his mortgage, the sum paid by the 
appellant for the two Mauzas will be refunded 
to her. 4 

In the view I take of the merits it 
becomes unnecessary to consider whether 
an appeal lies in this case or mot, As 
the point, however, has been argued 1 will - 
deal with it shortly. Sona Kuer objeots 
to deliver possession to the Receiver ap- 
pointed by the Court under Order XL, 
Civil Procedure Code, and in my opinion 
an appeal lies under Order XLII against 
the order of the learned District Judge. 
The appellant, following a decision of this 
Court which laid down that no appeal 
lay if the person aggrieved was nota - 
party to- the suit, has filed an applica- 
tion fcr revision. But in a recent case we 
considered all the anthorities and held 
that the proper remedy of a person in 
the position of the appellant was by 
appeal, We have, therefore, no power 
to interfere unless we accept the ap- 
plication for revision as a memorandam of 
appeal, 

Now there is ample authority for accept- 
ing an appeal which is found incompetent 
as an application for revision, and there is 
also some authority for the oonverse pro- 
sess of converting an application for revision 
info a memorandum of appeal. In my 
opinion this Court has ample jurisdiction, 
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in exercise of its inherent powers under 
section 151, to condone in special cases 
the misapplication of the 
Code, if the | provisions of the law as regards 
limitation and Court-fees are complied with. 
Here the applicant’s fault was that she 
misconceived her remedy by reason of a 
judgment of this Court and if she had, 
instead of describing her application as an 
application for revision, desoribed it as a 
memorandum of appeal sbe would have 
been competent to invoke the assistance 
of the Court. , It is admitted that there is no 
defect as regards Court-fees and limitation 
and having regard to the special circumstances 
of this oase, I think the interests of justice 


require that we should accept the appli- . 


cation as a memorandum of appeal. The 
appellant, however, must be confined to the 
grounds taken in her application and she 
cannot be allowed to urge any ground which 
she had not taken in it in support of her 
appeal, 

The result is that in the view that 
I take the appeal must be dismissed with 
costa, 

This judgment disposes of Revision No, 
138 of 1918 also. That application must 
also be treated as an appeal. The facts 
in this case are simpler than in Oase 
No. “75,” The mortgage of Muhammad Umar 
in this sase was in favour of Ram Prasad 
and others. It was exesuted-on the 3rd 
November 1913 for Rs. 9,000 and was 
followed on the 2lst January 1917 by a 
sale in favour of the mortgagees by Umar 
for Rs. 16,000 and the appellants, after 
satisfying the mortgage charge, are alleged 
to have paid the balance to Umar in gash, 
The sale-deed mentions the fact that an 
appeal against the decision of the District 
Judge is pending in the High Oourt and 
it appears that in order to indemnify 
himself against the risk of Umars title 
under the kêba being declared invalid, the 
| mortgagees took a security bond by way 
of indemnity.. So there can be no doubt 
that the principle of les pendens is fully 
applicable in this case and if that is so, 


the transfer is invalid for the purpose of, 


affecting the rights of the plaintiff and 
the Receiver is clearly entitled to take posses- 
sion. 

The application .for revision treated as 
an appeal as in the last-mentioned case 


é 
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is dismissed with costs. The costs in 
both appeals will be oaleulated on the 


assumption that the value of the appeals is 
above Rs. 5,000 in each case, 
MILLER, O, J.—I agree. 
Appeal dismissed, 
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NAGPUR JUDICIAL COMMISSIONER S 
COURT. 
Seconp Civit Appsat No 328-B or 1917. 
July 22, 1918. 

Present:—Mr. Mittra, A. J.O. | 
RAMSA HARANSA—Derenpant No, 1— 
APPELLANT 
versus 
RATANSA AND ANOTHER—PLAINTIFF AND 
DEFENDANT No, 2— RESPONDENTS. 

Transfer of Property Act (IV of 1882), 8. 58—~Sale — 
Preference shown to some  creditors-—-Transaction, 
whether voidable. 

Preference shown to some creditors is not a 
ground for holding that a transaction comes within 
the scope of section 58 of the Transfer of Property 
Aut. [p. 784, col. 1.] 

Musahar Sahu v. Hakim Lal, 32 Ind, Cas.§343; 43 0, 
521; 39 M. L. J. 116; 3 L, W. 207; 20 O. W. N. 393; 14 
A. L. J, 198; (1916) 1 M, W.N. 198; 19 M. L. T, 203; 
23 0. L. J. 406: 18 Bom. li. R. 378; 43 I. A, 104 
(P, C.), followed. 

Appeal against the decree of the Special 
Additional District Judge, Akola, in Civil 
Appeal No. 268 of 1916, dated the 30th 
April 1917, arising out of Civil Suit No. 157 
of 1915, desided by the Sub-Judge, Basim, on 
the 22nd September 1916. 

The Hon’ble Mr. G. P. Dick, for the Appel- 
lant. 

Mr, M. V. Josht, for Respondent No. 1. 

JUDGMENT.—The appellant obtained a 
desree against the husband of the second 
defendant and attached the house in suit, The 
plaintiff, who is the father of the first 
defendant, filed an objestion to the attach- 
ment on the basis of a sale-deed dated 
the 27th’ August 1914 executed by the 
daughter in favour of the father. The 
objection was unsuccessful, and the present 
suit has been brought for a deolaration 
that the sale was valid and that the 
house in suit is not liable to attachment, 
The defence of the appellant was that 
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the sale was a nominal transaction intended 
to defeat and defrand the desrea-holder. 
Both the Courts below have found that 
there was consideration for the sale-deed and 
that the transfer was areal transfer not 
intended to defeat the decree of the decree- 
holder. 

It is first contended ‘tbat as the con- 
sideration money, Rs. 700, was. not paid 
to the vendor but to the oreditors of the 
deceased husband of the venior, the 
transaction was not a sale but one ereat- 
ing a security. ‚I cannot agree with this. 
There was a sale for Rs. 700 and, the 
purchaser, instead of paying the money to 
the vendor, paid off hef husband’s sredi- 
tors, The suggestion is a novel one, and it 
is inconsistent with the main defence put 
forward in the Court below. 


It is contended that the vendor is in 
possession and hence the sale is nominal. 
This argument is based upon a misap- 
prehension. The house itself has been 
leased but the plaint‘ff and his daughter 
are, however, living in another house. 
This is a fact which has been noticed 


by the Courts below as one giving rise to 
no suspicion. It certainly does not justify 
my holding that the house in suit is 


not in the possession of the vendee. 

The appellant’s decree has not been paid 
off, but the vendee made himself respon- 
sible only to the extent of Rs. 700 and 
he has proved to the satisfaction of the 
lower’ Court that he has paid the amount. 
No question was raised as to the adequacy of 
the consideration. 

Preference shown to other 
is not a ground for holding 
transaction comes within the scope of 
section 53 of the Transfer of Property 
Act. The ease sited in the lower Courts 
{ Musahar Sahu v. Hakim Lal (i)] fully sup- 
ports this view. 

-The appeal fails and is dismissed with 
costs. 


creditors 
that the 


Appeal dismissed. 


343; 43 O. 521; 30 M. L. J. 116; 3 
| W. N, 893; 14 A. L.J. 198; (1916) 
9 M. L. T. 203; 23 {C, L: J. 406; 18 
"318; 43 L A. 104 (P. C.). 


. Cas; 


INDIAN OASES, 


[1918 ` 


eel 


PUNJAB CHIEF COURT. 
Seconp Civin APPRAL No. 1911 oF 1917, 
May 22, i918. 
Justice Soott: Smith and Mr. 
Justice Martineau. 
Musammat BHOLA DEVI—Derenpant—~ 
APPELLANT 


VETSUS 
MOHKAM CHAND AND oragrs—PLAINTIFFS 


—~ RESPONDENTS, 

Hindu Law—Partition, partial, effect of-~Presump- 
tion—Oo-parcenary right, whether retained in 
properties left undivided, 

Where a partition takes place between the mem- 
bers of a joint Hindu family, the presumption is 
that there is a complete partition in status and of 
all the properties, and if certain properties are left 
undivided there is no presumption that the co- 
parcenary right is retained in those properties. 
lp. 785, col. 1.) 


- Second appeal from the decree of the 


Present:— Mr. 


. District Judge, Gujranwala, dated the 21st 


May 1917. 

The Hon’ble Pandit Sheo Narain, for the 
Appellant. 

Mr, Dune Chand, for the Respondents. 


JUDGMENT. —The land in suit was 
the joint property of Harnam Das, father 
of the plaintiffs, and his brother Dhanpat 
Rai, {he husband of the defendant. 

In 1900, Harnam Das and Dhanpat 
Rai separated from one another, as the plaint- 
ifs have admitted. They divided the out. 
standings and moveable property, but the 
immoveable property was left undivided. 

In 1902 Dhanpat Rai died, and his share 
in the land was mutated in favour of the də- 
fendant, 


The latter having applied to the Revenue 
Authorities for partition of her share, 
the plaintiffs have brought the present 
suit for a declaration that they are the 
sole owners of the land, contending that 
on the death of Dhanpat Rai their father 
became the owner of the whole land by sur- 
vivorship, the defendant being entitled only 
fo maintenance, 


The first Court dismissed the suit, but 
on appeal the learned District Judge has 
passed a decree in the plaintiffs’ favour, 
finding that at the tims of Dhanpat Rai’s 
death he and his brother were joint so 
far as the land in suit was concerned: 
that there was a Go-parcenary in existence; 
and that, therefore, the widow is only entitled 
to maintouanco, 
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The defendant has praferral a sesond 
appeal to this Court. 

The question in dispute is, whether the land 
arutinued to be held by Dhanpst Rai and 
Haraam Das as membara of a joins Hindu 
family after the partition of 1900. 

In Mayne’s Hindu Law, 8th’ Hlition, 
on page 689, it is stated that there may 
ba a Dal dision of the family propərty 
of sush a natura that the c3-paroanary ceases 
as to soma of the property and continues as 
to the ras. 

-Of the authorities qaoted ia the foot- 
note "in support of this proposition ' the 
first two, namely, Kandisamiy. Doratsamt 
Ayyar (I) and Rewun. Persad v. Musammat 
Radha Beeby (2), lay down only that a 
partition may ba partial, and not that the 
69 parcenary will continue in regard to the 
property left undivided. -In two other 
gases mentioned in the foot-note, Muthusamt 
Mudaliar v. Nallakulantha (8) and Gavri- 
shankar Pe aa yv. Atmaram Rajaram 
(4), the- property left undivided--was held 


to be co parsenary property. Counsel for. 


the respondents, however, has not relied 
on. those cases, and. Mr, Sheo Narain has 
referred us to two more ‘recent rulings, 
Vaidyanatha Atyar vy. Atyasamy Atyar (5) 
and Sundaramma v. Kamakotiah (6), in 
support of his contention that the partal 
partition of 1900 effestad a division in 
status. In the latter case it has been held 
that where there is a partition, the presump- 
| tion is that there is a complete partition in 
status and cf all the properties and that if 
-ertain properties have basn left undivided, 
there is no presumption that the oo-parcenary 
right is retained in those properties. 

Against this no authority has been cited on 
' the other side. Mr. Dani Chand has referred 
to some rulings, but they do not touch the 
point in issue, ~ 


The partition betwsan the brothers in. 


1900 was complete in all respects except 
in regard 
to the land. the fast that after” Dhanpat 


(1) 2 M.317 a6 p. 324; 5 Ind. Jur, 352; 1 Ind. Des. 


(N. 8.) 491. 
; (2) 4M I, A. 137 at p. 163; 7 W. R. P.O. 33; 1 Suth. 
P, O, J.172; 1 Sar. P. O. J. 327; L8 H. B, 651. 


(3) 18 M. 418; 6 Ind. Dec. (N. s.) 640. ~ 

(4) 18 B, 611; 9 Ind. Dec. (N. s.) 916, 

(5) l te Cas. 493; 32 M. 191, 19 M.L J. 945 
M. L. T. 4 

(6) 26 Td. Cas, 514, 
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Rai’s death in 1902 mutation took place 
in favour of his widow and that Harnam Das 
or his sons never objected, raises rathera | 
strong inference that the land was notco- ` 
pareenary property and that the defendant 
succeeded to her hushand’s share a3 hig heir. 

The Exhibits El, Fi and GI relied 
upon by the plaintiffs, to which refer- 
ence has bean made in the judgments 
of the lower Courts, do not, in our opinion, 
help the plaintiffs’- case. They are pro- 
duced with the objest of showing that 
the defendant had been rasetving Rs. 4-8 0 
a month from Harnam Das for her main- 
tenance. Atma Ram, a relation of both 
parties, was managing the land and it may 
well have been that the defendant, boing 
unable to. manage it herself, was 
content for some time' to let him manage 
it for: her and to reseive a sum of 
Rs. 4-8-0 a month, But from her receiving 
this allowance it would notfollow that she 
had no rights of ownership in the land, nor 
can we agree with the contention that she 
gave up her rights in the land in consider- 
ation of being paid a monthly sum for her 


“maintenance. , 
The learned District Judge has re- 
marked in his judgment that Oounsel 


on both sides are agreed that if the land 
waa joint: as between Harnam Das and 
Dhanpat Rai at the time of the latter’s 
death, the widow is only entitled to main- 
tenanos. We think there must have been 
a mistake here as there was no dispute that 
the land was joint, probably what Counsel 
for the defendant meant was that if the joint 
Hindu family subsisted his olient conld only 
get maintenance. 

' We are of opinion that the partition of 


* 1990 effected a disruption of the joint family, 


with the result that the land was held by 
Harnam Dis and Dhanpat Rai from that 
time as tenants in-common and not as joint 
tenants. 

Consequently on the death of Dhanpat 
Rai his widow was entitled to succeed to 
his share, and the land would not pass by 


#survivorship to Harnam Daas. 


We accept. the appeal, set aside the desres 
of the lower Appellate Court, and restore 
that of the first Court disain the suit. 
The respondents will pay the appellant’s 
costs throughout. 

Appeal accepted, 


# 


~ 
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PATNA HIGH COURT. 
Miscetuangous Civ.t Appaats Nos. 285 
anp-287 or 1917 
AND | 
Civit Revisions Nos. 333 anp 334 or 1917,” 
October 3], 1918. 

Preseni:—Sir Dawson Miller, Kt., Chief 

. Justice, and Mr. Justice Mullick. 
Syed. MUHAMMAD AMIRUL HASAN— 


-APPELLANT 
VETEUS - 
Musommat WAZIR BIBI AND orsers— 
RESPONDENTS. 


Civil Procedure (ode (Act V of 1908), O. XXI, r. 
57—Execution of decree-——Attachment of decree— 
Execution case dismissed for default, effect of-—Attach- 
ment, whether ratsed—Purchaser of attached decree, 
position of. 
` À decree-holder applied for the attachment of 
a decree belonging to his judgment-debtor. The 
executing Court ordered the decree to be attached, 
but on the date fixed for orders dismissed the 
execution_ “case for default. After the order for 
dismissal the judgment-debtor sold the attached 


| decree to one A: 


Held, (1) that until the attached. decree had been 
realised by the decree-holder ‘there was nothing 


-further to be done by him im the execution case, 
-so that the execnting Court had no jurisdiction to 


dismiss the casefor default; [p. 788, col. L] 


(2) that notwithstanding the order for dismissal 


of the case, theattachment of the decree continued 
to subsist; [p. 788, col 3,] a 
(8) that, therefore, A acquired no title to the 


. decree by his purchase as against the attaching 


er aan and had no right to execute it. [p. 788, 
col, 2. 

So long as an attachment of a decree remains in 
force, any dealings by the original decrve-holder or 
any transfer or delivety of property comprised in the 
decree is void asagainst the claims enforceable under 
the attachment. [p. 788, cols, 1 & 2.] 


-Appeal againstan order of the Subordinate 
Judge, Ist . Court, Gaya, dated the 10th 
November 1917. 

Messrs. Lachmi Narain Sinha and Pancha- 
‘nan Banerji, for the Appellant. 

Messrs. Abani Bhusan Mukherjt and Kat- 
laspati, for the Respondents. 

JUDGMENT. = 

Mitter, C. J.—This appeal raises the ques- 
tion of the rights of rival claimants to take 
out execution of a decree. One claims to 
execute the decree by reason of an attach- 


ment obtained by him in execution pro-. 


ceedings in another suit and the other 
claims to execute the decree as purchaser 
from the “original deéree-holders. The 
facts which are necessary to be stated 
ix order to appresiate the points which have 


“ begn raised and argued are as follows:—* 
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On the 2nd April 1910 Asfandiar Khan 
and Janco Bibi, his mother, obtained 2 
deoree against Wazir Bibi and - others in 
a contribution suit. That suit was entitled 
Contribution Suit No. 118 of 1910 and was 
tried before the Subordinate Judge of 
Gaya. The deorse in that suit was `ap- 
parently amended by inserting some costs 
on the 27th June 1914. I merely men- 

tion this fact because I find in the evi- 
dence that that decree is on some occasions 
réferred to as the decree of .the 27th 
June 1914. On the 12th August 1911 
one Bkawavi Kuer obtained a decree 1n 
a Title Suit No. 76 of 1911 in the same 
Court against Asfandiar Kban, the first 
of the deoree-holders, in the suit just 
mentioned. That was a suit for delivery — 
of possession and mesne profits in a village. 
Between 1911 and the beginning of © 
1917 there were some attempts made by 


-Bhawani Kuer to execute that decree, which 


proved infructuous. Then on the” T2th 
February~1917 Gauri Shanker, who is one 


-of the respondents in the present appeal, 


purchased from Bhawani Kuer the decree 
which she had obtained against Asfandiar, 
and he thereupon made ari application for 
execution of that decree and prayed for 
attachment of Asfandiar’s deoree against 
Wazir Bibi. His petition was dated the 
25th May 1917, and the mcde in which . 
he sought to get the assistance of the © 
Court in execution of the desree be had 
‘porcbased from Bhawani Kuer was _by 
praying that Asfandiar’s decree against 
Wazir Bibi might be attached and that 
he, Gauri Shanker, should be authorised 
to execute that decree and ‘realise the 
decretal amount. In the course of that ` 
execution case taken out by Gauri Shanker 
an order was made on the 9th July 1917; 
which was to this effect i=- l 

“Let Gauri Shanker, the present deoree- 
holder, be substituted in the plase- of 
Musammat Bhawani Kner. Process-fee worth 
Rs. 2 filed, Issue attachment of decree fixing 
19th July 1917 for orders.” > 

The decree which is attached by that 
order is the decree obtained by Asfandiar 
Khan and Janoo Bibi against Wazir Bibi. 
Perhaps I onght to. add that the only 
interest in that decree which Gauri, 
Shanker. sould have was the interest of 
Asfandiar Khan. There was an interest 
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of Janoo Bibi which had not passed to 
him under the attdohment and no 


—_— 


claim is made by him in so far as Janoo 


Bibi’s interest is. concerned, The order 
whish I have just mentioned haying been 
made, if would .appear that in so far as 
Gauri Shanker was seeking the assistance 
of the Court for the execution of his 
decree, that is to say, the decree which 
he had purchased, he had got all be wanted 
except possibly some formal order which 
might have to be made later on. He had 
had his name substituted in place of the 
vendor of the decree, the original deoree- 
holder, and he had got an order attaching 
the decree of the <nd April 1910, and the 
. only thing to be done then was for him 
to take ont execution proceedings under 
the earlier decree which had been attached 
and endeavour to realise the decretal sum. 
Then, for some reason which does not 
appear, on the 19th Jnly 1917, 10 days 
after the.order which I have just referred 
to, there is’ an order in the order-sheet to 
this effect:— 7 
as 

~ Copy of orders for attaching deoree of 
Money Suit No. 118 of 1909 disposed of 
on 27th June 1914 received. Ordered sase 
dismissed for want of further prosecution.” 


That being so, it appears that on the. 


26th August, that is, rather more than a 
month later, the present appellant, Amirul 
Hasan, purchased from Asfandiar and 
Riayasat Bibi who had succeeded to the in- 
terest of Janop Bibi the desree which 
they then had against Wazir Bibi, and on 
the 9th September Gauri Shanker filed an 
application for execution of that decree 
in pursuance of the.order of attachment which 
he had already. received in the execution 
‘proceeditigs in the title suit. On the 5th 
November 1917 Amiral Hasan also applied 
for substitution of his name and for execu- 
tion of the same deoree claiming that it had 
been purchased by him. When the matter 
came before the Sabordinate Judge, whohad 
to deside, these two cases, they both being 
upon his file, it was obvious that he could 
not allow both the applicants to execute 
the same decree as they were claiming in 
different interests, It was contended on 
behalf of Amiral Hasan; who is the appel- 
lant. in this casa, that as there had been 
an orler mida in the exesution proceadings 
in tha title saib on tha 19s July 19147 


de, 
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dismissing that execution ease for want 
of further prosecution, that Order XXI, 
rule 57, of the Civil Procedure Code 
applied, which provides that whore any 
property has been attashed in exesnution 
but by reason of the decree-holder’s 
default the Court is unable to proceed 
further with. the application for execution, it 
shall either dismiss the application or for any 
sufficient reason adjourn the proceedings to a 
future date and that upon the dismissal of such 
application the attachment shall cease. It 
was contended by Amirul Hasan that there 
had been a dismissal for default in this 
oase and, therefore, efter the 19th July 
1917 there was no attachment subsisting 
of the deerea, which be had shortly after 
that date purchased from the original deeree- 
holders. He alaimed that he was entitled 
to maintain the execution cass and that 
Gauri Shanker had no right or title to 
do so. The learned Judge desided in 
favour of Gauri Shanker. The conclusion 
which he came to was thatthe dismissal 
of the original execution case, that is to 
say, the execution case in the title suit, 
did not have the effect of setting aside the 
attachment and in fact the view which 
the learned Judge has taken is that all 
that was necessary fo be done in that exe- 
cution oase had been done. The attach- 
mént had been made and the applicant 
had been given leaye to substitute his 
name in place of that of the original 
decree-holder and all that now remained 
to be done was to take out execution 
proseadings under the attached decree. It 
is quite clear that if in fast the execution 
proceedings are dismissed- by reason of any 
default on the part of the person applying 
for execution that would undoubtedly 
have the effect of releasing any property 
that might have been attashed in those 
execution proceedings, and the question wa 
have to consider in this case is, what in” 
fact was the effect of this order of the 
19csh July dismissing the execution pro- 
ceedings for want of further prosecution. 
It is impossible to say the exact reason which 
_jnduced the learned Judge to make such an 
order on that occasion, butit seems fo me. 
that if is impogsible-to conceive that thera 
was, 10 days after the attachment order 
had been made, any default on the part 
of Gauri Shanker, who was applying for 


_ to take ont execution proceedings 


4 


sant to“apply to 


‘ force notwithstanding the 


any 
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execution, which would have enabled the 
learned Judge to dismiss the case by reason 
of that default. There is nothing under 
the rules, so far as I am aware, which 
provides that where a decree is, attached 
in the manner in which this was, the exe- 
cution proceedings should: be taken out 
within 10 days after the order mas made nor 
can I find from the order-sheet any order 
which compelled Gauri Shanker within 10 
days cr any period to take out proceedings 
for executing the attached decree, and I have 
asked the learned Vakil for the appellant 
whether he can tell me in what respect there 
was default. He says that the applicant 
ought to have seen that the ‘execution case 
was kept alive uutil he took -ont 
execution proceedings under the attached 
decrees, It does not seem to me that 
there was any obligation upon the appli- 
the Court from time 
to time merely to see that the execution 
proceedings were kept alive, when in fact 
there was nothing further to be done in 
those proceedings until the attached decree 
had been realised by Gauri Shanker. That 
being so, it seems to me, whatever may 
be the wording of the order, that in 
truth and in fact there was no dismissal 
of the axecution proceedings by reason of 
any default on the part of the applicant 
which brings it within Order XXI, rule 57, 
of the Civil Procedure Code, and if that 
is so, it follows that the attachment, «hich 
was made in order to enable the applicant 
under 
the decree which was attached, remains in 
dismissal of the 
original execution proceedings which, as far 
as I can see, ought never to have been 
dismissed at all. Ib may be that the 
learned Judge, thinking that there was 
nothing further to be. done in the exe- 
sution taken out in the title suit, had 
wished to get rid of if from his file and 
accordingly made the order which he did, 
leaving the matter to proseed under the 
decree which had been attached, as it was by 


executing that decree that the applicant ex- 


pested to get satisfaction, Having come to 
this conclusion upon the question of the effect 
of the order made dismissing the execution 


` proceedings, it -follows that if and so long. 


as the attachment remained in forse, any 
dealings by the original devree-holder or 
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any transfer or delivery of property com- 
prised in the decree attached would be 
void as against the claims enforceable 
under the attachment. That is clearly 
laid down in section 64 of the Civil Pro- 
cedure Code and, therefore, as between the 
two rival olaimants to execute this decree 
there can be no doubt in my mind that ' 
the result arrived at by the learned Judge 
in ‘the Court below was right and in so 
far as he allowed the execution to proceed 
on bshalf of Gauri Shanker this appeal 
ought to be dismissed. 

I have assumed in dealing with this 
case that the appellant has a right to 
appeal, But as on’ the merits -he fails, 
itis not necessary for us to determine 
the point raiged by the respondent that 
in fast there was no right of appeal and 
that the only method of approaching this 
Court was by revision. This does not arise 
because, one way or the other, assuming 
we had bsen in favour of the appellant 
on the merits, we should have been entitl- 
ed to go into the case either because he 
had a right of appeal or because he was 
entitled to some b3fora as by way of 


revision, and he has taken both courses, 
But as I have already said, that question 
we leave undetermined because it does 
not seem fo arise at the present 
moment. The jadgment which I have just 
delivered will govern the two appeals 


Nos, 236 and 287 of 1917 and the two 
Civil Revisions Nos. 333 and 334 of 
1917, all of which are dismissed with costs, 
We assess -the costsat Rs. 135 for all four 
cases, 
MULILOS, J.—-I agree. 

Appeals and revisions dismissed, 





COURT OF THE FINANCIAL COMM ISS: 
i SIONER, PUNJAB. 
Revente Reviston No. 129 or 1917-18," 
August 29, 1918, 
Present :~-Mr. Fagan, F. C. 
KIRPA—AppLicanr 
Y versus ` 


NASIB SINGH anp OTHERS — RESPONDENTS, 
Punjab Land Revenue Act (XVIL' of 11887) `s. 117 -~a 
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Partition - ~ Question of title, decision of—Procedure— 
Applicant not in actual possession—-Burden af proof. 

Where a question of title is raised by the re. 
spondent in a partition proceeding, the Revenue 
Officer shonldyin accordance with the instructions 
contained in paragraph 8'*of the Financial Com- 
migssioner’s Standing Order 27, himself proceed 
to decide the question without referring the a a 
to a Civil Court. [p. 790, col. 1.] 

Where an applicant for partition is eonda as & 
co-sharing owner along with the other parties in 
the Jand in dispute, the presumption is that he is a 
co-sharer in the land 6f which he seeks partition. 
He must also be presumed to bein legal or con- 


- structive” possession of his undivided share through 


- these circumstances I 


or by means of his co-sharers. This presumption 
cannot be rebutted nar can such possession be defeated 
by the mere denial of his title by his co-sharers, 
To effect’ this there must be véry-clear and precise 
proof that their possession is in fact ‘and really 
adverse to him so asto amount to his actual ouster 
from all connection with the, land in dispute and to 
his acceptance of such a position. [p. 790, col. 1.] 


Case’ forwarded by the Commissioner of 
Ambala on the, 30th April 1918. >: 


FACTS of the ease appear from the follow- 
ing order of the Settlement Officer (Mr. 
R. Whitehead) dated 14th August 1917:— 

“There are three’ parties to the proposed 
partition as shown in Nagsha Alif of the 
Vernacular File. The first two parties, 
Amrao ' iagh, efo, and Kirpa are shown 
as. bene in possession of all the land’ in 
dispute, The third party Nasib Singh 
is not im possession and has. asked for 
partition, I note that other land in the 


“rame joint khata is held and oultivated by 


occupansy tenants. I also observe that 
Kirpa has mortgaged with possession his 
entire holding. As Amrao Singh and Kirpa 
have denied Nasib Singh’s title to the 
land, the lower Court has directed them 


-to sue in a Civil Court for the extinction 


of that title. Amrao Singh and Kirpa 
now appeal against -that order, as they 
consider that Nasib Singh should have 
been directed to sne for possession. I find 
that one Mohan Singh had purchased one- 
half of the land in dispute from one 
Chikan. Amrao Singh, Kirpa and Nasib 
Singh obtained. this _half from Mohan 
Singh by pre-emption and I find that 
Nasib Singh ' paid his fair share of the 
purchase-money to Mohan Singh. Under 
refuse to -interfere 
with the order of the lower Court. I dismiss 
this appeal without costs.” 





Upon this the defendants appealed to the 
P oo 4 7 
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Commissioner (Mr. H. A. Casson), who passed 
the following order on 30th April 1912:— 
“One Nasib Singh applies for partition 
of land, of which he is recorded owner along 
with (1) Amrao Singh, ete., and (2) Kirpa. 
The possession is all entered i in the names 
of Amrao ‘Singh, ste, and Kirpa has 
mortgaged his rights to Amrao Singh, 
etc. These sharers deny Nasib Singh’s 
right. The Assistant Collector ordered 
Amrao Singh and Kirpa to institute a 
suit within two months to get Nasib Singh’s 
claim to proprietary right declared void. They 
appealed unsuccessfully to the Settlement 
Collestor. They have not instituted the 
suit and the period of two months has 


` passed. 


In this application the defendants-appel- 
lants plead that the Colleator did not consider 
allthe grounds of appeal, that no guardian 
was appointed forone of them, a minor, 
and that the onus of bringing a sivil 
suit should have been laid on applicant 


for partition who is now respondent. The 
order passed -seems palpably - wrong and 
not only so, but unjust. Why shonld 


Amrao Singh and Kirpa be ordered to go to a 
Civil Court P It is not they-who have set 


‘matters in motion by applying for partition. 


Why should they peremptorily be told 
to- go to the Civil Courts within two 
months on pain of having their objections 
brushed aside? 

The proper order in this case, as the 
applicant for partition appears to be ont 
of possession, and probably seeking to gain 
by his application a right which he knows 
will be disputed, was to file’the 
application and leave either party (| A 
to go to the Civil Courts. 

Naturally the person who would /” 
have had to go to the Civil Courts, had the 
order taken this form, would have been 
Nasib Singh, as the other side are quite 
content with their present position, 

Now as to the minor mentioned in the 
appeal, I find that she is a girl who is 
recorded as a co-sharer with Nasib Singh 
applicant. She is not, however, herself an 
applicant and so far has not been made 
a party to the case, nor is there any reason 
why she should be made a party at this stage. 

1 refer the case to the Financial Com- 
missioner on the revision side and re- 
sommend that the application be accepted 
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and that order be passed as at A above. ` 
The parties do not wish to be represented 
on appeal. ss - 


JUDGMENT,—The facts of the CASE 
are fully sət out in the orders of the 
Settlement Collector and of. the Cóm- 


missioner, The applicants for revision, 
being the respondents in the partition pro- 
seedings, raised the question of title before 
the _ Assistant Colléstor. Under the sircum- 
stance that officer, in accordance with the 
instructions contained in paragraph 8 of 
Standing Order 27, should himself have 
proceeded to deside the question of title with- 
out referring the objectors to a Civil Court, 


So far at any rate his order is incorrect. 


f 


There remains the question as to the 
party on whom the burden of proof lies, 
Now-as to thisit is to be observed that 
Nasib Singh, the applicant for partition, 
is recorded as a co-sharing owner along 
with the other-- partiés in: the land in 
dispute. Moreover it appears from the order 
of the Settlement Collector that Nasib 
Singh joined those other parties in a suit 
for pre-emption of a portion of that land and 
that he_paid up his share of the price. Under 
fhese circumstances the presumption clearly is 
that Nasib Singh is a co-sharer in the land 
of which he seeks partition. It seems 
clear indeed that he is not in actual 
physical possession or occupation of any 
part of the land, but under the circum- 


- stances there arises, I hold, the further legal 


presumption that the possession of one 6o- 
sharer is the possession of another; 
that is tosay, that Nasib Singh is in 


_reality in legal or constructive possession 


of his undivided share through or by 
means of his co-sbarers, the respondents in 
the partition proceedings. The presumption 
canuot, I think, be rebutted nor such posses- 
sion on his part defeated by the mere 
denial of his title by theother parties, To 
effect this there must be very clear. and 
precise proof that their possession is 
fact and really adverse to him, so as to 
amount to his actual ouster from all con- 
nection with the land in dispute and to 
his acceptance of such a position, I do 
not think that there is suoh proof in 
this oase and under the circumstanaes it is,- 
1 consider, for the applicants for revision to 
prove that Nasib Singh has ‘no title to 
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the share in respect of which he _ 6laims 
partition or fo obtain such partition. Iam ; 
not prepared, therefore, to pass an order 
in the terms recommended by: the Com. 
missioner. |, however, set aside the orders 
of the Assistant Collestor and the Settlement ` 
Collestor and return the case to the former — 
officer for disposal in accordance with the 
above remarks. He should call upon the res- 
pondent objectors in the partition proceedings 
to filea duly stamped plaint by a fixed ` 
date. No order as to costs. 

Oase remanded. 


' MADRAS HIGH COURT. 
Civit Sour No. 379 or 1917, 
March 15, 1918. 
Present:— Mr. Justice Coutts Trotter. 

Messes, BEST & CO., LTD PLAINTIFFS 

VETSUS - 
Tus COLLECTOR or MADRAS—. 
DEFENDANT, 

Government of India Act, 1915 (6 & 6 Geo V, Ch. 61), 
8. 106 (2)—Income Taw Act (IT of 1886), s. 31-—-Income 
Tax (Amendment) Act (V of 1916)—Composition of 
income tam—Repudiation of agreement by Collector 
under provisions of Act V of 1916—Suit to declare 
agreement binding on Collector, maintainability of 
—Original jurisdiction of High Court, limits of. 

A suit to declare that an agreement for com- 
position of income-tax under the provisions of section - 
31 of Act IL of 1886 which was repudiated by the 
Collector after the enactment of Act V of 1916 is 
binding on the Collector, does not lie on the Original 
Side of the High Court and’ is exempted from its | 
jurisdiction by section 106 (2, of the Government of. 
India Act. [p. 791, col, 1.3 

In the absence of an averment that the Collector 
was mala fide using the Statute to commit an act of 
aggression, the High Court has no jurisdiction to 
make an enquiry on the merits to determine whether 
the Collector was right in his view of the law. [p, 
792, col. 2.] i 

FACTS appear from the judgment. 

The Hon’ble Mr. I. Srinivasa Aiyangar, 
(Advocate General) for the Defendant, took 
the preliminary objection that the High Court | 
had no jurisdiction to entertain the suit at all 
under section 106 (2) of the Government 
of India Act. The matter is one which 
pertains .to the collection of .revenue and 
the original jurisdiction of the High Court 


“ 


3 
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is expressly excepted by the terms of the 
section. 


Mr. Nugent Grant, for the Plaintifis.—In 
Oollectar of Sea Oustoms, Madras y. Punntar 
Chithambaram (1) the Judges held that the 
prohibition against the exercise of juris. 
distion ‘contained in 3? & 40 Geo. III, 
©. 79, was impliedly repealed by the Charter 
Ast and Letters Patent of the High Court. 
‘ Section 106 (1) of the Government of 
India Act, 1915, re-anacts the Letters Patent 


= 


and its effect is to overrule the prohibi- - 


tion’ contained originally in 39 & 40 Geo. 
ILJ, ©. 79. 


There is no prohibition in the language 
of section 106 (2) of the Government of 
India Act against the High Court going- 
into the merits~-to see if the repudiation of 
the agreement of composition was illegal, 
Under the terms of the section the High 
Court cannot try matters relating to the 
sollestion of revenues according to the usage 
or practice of the country or the law for the 
time being in force. : 


JUDGMENT.—-This was a suit brougùt 
by’ Messrs. Best & Co., Ltd, a firm of 
merchants sarrying on business in this oity, 
for a declaration that an agreement dated 

the 4th: Ostober 1915 entered into by 
“them with the Colleator of Madras of the 
day was binding on the parties. The 
action is brought because, on the 22nd 
May 1917, the Collestor purporting to act- 
in consequence of the Income Tax : Act, 
V of 1915, declared. that the 
was no longer binding on him and re- 
pudiated ib The plaintiffs - tendered the 
sum that they said to be due under the 
agreement and brought this action to 
safeguard their rights under it, The 
agreement is one made with the Collestor 
of Madras under the provisions of the 
former Income Tax Statute II of 1886, 
section 31, which enables persons, instead of 
being re assessed every year, fo arrange 
with the Collector for a definite sum to 
. be assessed for a fixed period, and in this 
case the period agreed upon was five years 
from the Ist April 1915. The plaintiffs 
originally sued the Secretary of State for 
India. At one time the point was taken 


` (1) 1M. 89; 1 Ind. Jur. 150; 1 M. L.R 16; 1 Ind. 
Deo. (m 8) 58 (F. B.) ; 
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on behalf of the Government that the 
proper person to be sued was not .the 
Secretary of State but the Collector of 
Madras but, on a suggestion made at the 
time of the settling of issues, that difficulty; 
which was purely a technical one, was 
obviated by adding the Collector of Madras 
asa party, so that, the relief being in the 
alternative against one or other of those 
offisials, it is really immaterial to decide 
as to which of them ig actually liable. 
Of-course, we all know it really comes to 
the same thing, the Collector being therevenue 
authority, - 

By way of preliminary objection, another 
point was taken by the learned Advosate- 
General which is embodied in the firat 
issue in the case, and that was that I, sitting 
asadudgaon the Original Side of the 
High Court of Judicature at Madras, had 
no jurisdiction under sestion 106 (2) of the 
Government of India Ast, 1915,7 to try 
the suit. The words of the sestion seem 
to be quite explicit and are as follows:— 
“The High Courts have not and may not 
exercise any original jurisdiction in any. 
matter concerning the revenue, or concern. 
ing any act ordered or done in the collec. 
tion thereof according to the usage and 
practice of the country or the law for 
the time being in force.” As I gay, on 
the face of it, it appeared to me that that 
entirely precluded me from entertaining the 
suit onthe merits or from entertaining it at 
all, Mr. Grant took two points in answer 
fo that.conteation. The first point was this! 
that by the decision in Collector vf Sea Cus- 
toms vy. Punniar Chidambaram (1), which 
of sourse if the situation were unchanged 
would be binding upon me, I was som- 
pelled to hold that the prohibition against 
the High Coart on the Original Side try- 
ing revenue suits had disappsared, beacause 
one of the learned Judges, Mr. Justice 
Kernan, held that the prohibition gon- 
tained in the sestion of Act 39 & 40 Gao. 
II, ©. .¢9, otherwise known as the Goy- 
ernment of India Act, 1800, was répealed 
by 53 Geo. III, ©. 155, sections 99 
and 109, and the other learned Judges 
apparently held that the prohibition oou- 
tained in 39 & 40 Geo. III, O. 79, was 
by necessary implication repealed by the 
Charter Act and the Letters Patent of 
this Court, What Mr. Grant says is, -ag 


. Judges did in 1874, 


- or the 


~ 
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E follow it, here in 1874 at the date of 
the judgment of that Bench, there was 


„in existence the Act 39 & 40 Geo. III, C.. 
. 79, but the learned Judges still held that 


the effect of later legislation had been to 
abrogate that section of the Act. Then, 
he says, the Government of India Act, 
, 1915, sub-section, 1 of section 106 re- 
enacts the Letters Patent and, therefore, 
. I must hold just the same as the learned 
mz, that the effeat 
of re-enacting the Letters Patent is to 
overrule the prohibition contained original- 
ly in 39 & 40 Geo. HI, ©. 79, and 
now in the Act of 1915. I do not 
think that is a possible construction for 
me to adopt. It is very unfortunate that 
the section of the Act 39 & 40 Geo. III, 
O. 79, should have been re-enacted in sestion 
106 of the Government of India Act, 1915, 
because the conflict between the King’s 
Courts dnd the Sudder Courts, which was 
the only reason for the introdustion of 
the section in the old Ast of 1800, has 
_ entirely passed away and there is no syne 
or reason in probibiting the Original Side 


‘of this Court from trying revenue cases, 


But I am not sonéerned with the wisdom 
polisy of tha legislation. The 
Legislature has thought fit to re-enact the 


‘ section in circumstances which do not, in 


my opinion, require it. It has done so 


cand I cannot hold, where an express pro- 


hibition has been re-enacted in 1915, that 
-.IT oan act on the view formed by a Bench 
of this Court in 1874 as to the effect 
on the original seation of subsequent Statutes 
all of gourse prior to 1874, long prior to 
the Government of ‘India Act, 1915. Tam 
of opinion that the prohibition is absolute 
and that I have no. jurisdiction to entertain 
this suit. 

Mr. Grant took the further point that 
the fetter on my * jurisdiction was only 
with regard to “acts ordered or done in 
the. collection of the revenue according to 
“the usage and practice of the country or 
the law for the time being in force,” and 
he says, “if you go into the facts, on the 
merits you will find that my contention 
is well founded, that this was an illegal 
repudiation of the agreement.” That oon- 


- tention, I think, was disposed of as long 


ago'as 1843 in a judgment of their Lordships 
of the Privy Counoil in the case of Richard 


Ladi 
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Spion v. Juddow (2). In that case the 
Court put a construction on a protective 
Statute of this kind which, so far as I know, 
has never been departed from, and it is 
put in mush clearer words than I can 
put it, by Lord Campbell in giving their 
Tordahipe? opinion at page 379 of the report 
What he says is this: “The point, therefors, 
is, whether the exception of jurisdiction 
only arises where the defendants have 
acted strictly according to the usage and 
practice of the country, and the regula- 
tions of the Governor and Council. But 
upon this supposition the proviso . is 
wholly nugatory: for, if the Supreme QOourt 
is to enquire whether the defendants in 
this matter concerning the public revenua 
were right in the demand made, and to 
decide in their favour only if they acted 
in entire conformity to the regulations of 
the Governor and Council of Bombay, they 
would equally be entitled to succeed, if 
the Statutes and the Charters contained no 
exception or proviso for their protestion. 
Oar books actually swarm with desisions 
putting a contrary construction upon such 
enactments, and there can be no rale more 
firmly established, than that if parties bona 
fide and not absurdly believe that they are 
acting in pursuance of Statutes, and accord- 
ing to law, they are entitled to the special 
protection which the Legislature interided 
for them, although .they have done an 
illegal not.” It is not suggested in this sase 
that the Collector of -Madras or the Seore- 
tary of State acted mala fide or purported 
to seek the protection of the Statute with 
the full knowledge that all that was being 
done was to commit a mere aot of 
aggression. Whether they were right or 
wrong, they thought oslearly and honestly 
that they were taking advantage of the 
provisions which the Statute allowed them 
to take advantage of, in. terminating this 
agreement. I am, therefore, compelled to 
hold that this Court has no jurisdiction to 
entertain this suit. I may add that I 
asked the parties if they wanted me to go 
into the other questions in the suit and 
save them from farther trouble in case I 
should be held to be wrong in holding 
that I have no jurisdiction, I am not 
(2) 4 M. I. A. 353; 6 Moo, P. O. 257; Perry O. O. 


892; 1 Sar. P, O, J. 363; 18 H.R. 794; 4 Ind, Deg 
(0. s) 358, 


7 
i 


Civil Prosedure 


` Yol, XLVIII) 
THAKUR V, RAM SINGH. 
asked to do that but only to decide the 


preliminary point, and on that I hold that , permission: of the landlords mortgaged this 


I have no jurisdiction. I dismiss the suit 


with ‘costs (one set} of the Secretary of 
State. a 


wT, Cc. P: 
Sutt dismessed. 


PUNJAB CHIEF COURT. 
MISCELLANEOUS Secoxp CIYIL APPEAL 
/ `œ. No. 1860 or 1915. g 
g May 21, 1918. 
Present:—Mr, Justice SeottsSmith and Mi. 
-Justice Martineau. 
THAKUR. AND OTHERS—DEFANDANTS— 
APPELLANTS 
: _ versus 
RAM SIN GH— PLAINTIFE AND KALA— 


DEFENDANT— RESPONDENTS. 
Custom—Alienation — Occupancy holding —Emchange 
of holding with landlord —Szle of land obtained under 


> exchange—Reversioner of tenant, suit bý, maintain. 


ability of. 

An occupancy ina entered_into an arrange- 
ment with his landlord, whereunder the former gave 
up hi 
and obtained full proprietary rights in the 
-remainder. Subsequently, he sold the land which 
he had obtained in full proprietary right to the 
defendant. Plaintiff, a reversioner of the vendor, 
brought a suit fora declaration that the sale would - 
not affect his re versionary rights after the death of 
the vendor: 

Held, that the occupancy rights with which the 
vendor had parted being ancestral, the land received 
by him in exchange “from the landlord in full 
proprietary right must also bə treated as ancestral, 
and that, therefore, the plaintiff had a locus standi to 
bring the suit. [p 7&4, col, LJ. 

Miscellaneous sbcond 


` appeal from the 
order of the District, 


Judge, Amritsar, 


dated the 29th April 1915. 


Dr. Gokal Qhand Narang and Bhagat Govtad 
Das, for the Appellants. 

Mr. Nanak Chand, for the Respordents_. 

JUDGMENT,—Thia i is anappeal from the 
order of the lower Appellate Court res, 
manding the case under Order XLI, rule 23, 
Code, for decision’ on the 
merits. The fasts are simple. Kala, defend- 
ant No. 1, was the occupancy tenant of 
a plot of 39 kanals 19 marlas of land of 
which the landlords were Ghania Singh and 


N 
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Gopal Singh, Kala Singh without” the 
oscupansy holding to Moti Ram for Rs. 3,500 
on the 25th August 1913. The land- 
lords intended to take steps tp avoid the 
mortgage, but a settlement was effected 
between them aud Kala by deeds of 
the 26th Desember 1913.. In accordance - 
with the agreement then some to, the 
landlords gave, up their proprietary rights 
in 20 kanels out of the 39 kanals 19 
marlas in favour of Kala, and Kala in 
consideration therefor gave up his osou- 
pancy rights in the remainder of the land, 
namely 19° kanals 19 marvlas. By thia 
arrangement Kala became full owner of 
20. kanals of land, out of which he on 5th 
February 1914 sold 15 kanals 7 marlas 
to Moti Ram. His brother Ram Singh 
sued for a declaration that this sale would 
not affect his reversionary rights after the 
death of Kala, The first Court beld that 
the land was- not ancestral gua the plaint- 
iff and dismissed the suit. Itis admitted 
that Kala’s ocoupanby holding of 39 kanals 
19 marlas was ancestral and that Ram Singh 
weuld have been entitled to succeed to it 
upon Kala’s death. The lower Appellate 
Court, following Ghauns v. Imam Din (1), héld 
that the proprietary land which Kala had re. 
ceived fromthe landlords in exchange for 
ancestral cocupancy land must be treated 
as ancestral, and that, therefore, the plaintiff 
had a locus standi to contest the alienation. 
It accordiagly set aside the first Court’s order 
and remanded the case. 

De. Narang in arguing the case on behalf 
of the appellants urges that.there had in 
reality not been any exchange of land. 
He“points oub that, undér section 386 of ‘ 
Kala could relinquish 
‘his tenancy at any time without the con- 
sent of his reversioners. He also urges 
tha}, Kala could have sold his oasvpancy 
rights to the landlords, and with the 
money so obtained could subsequently have 
bought the proprietary land, and that if 
he had done this the latter would have 
been his self-asquired property. This, 
however, is not what happened and we, 
therefore, are not going to deside whether 
sudh land could have been considered as self- 
acquirad property or not. What obviously 


(1) 7 Ind, Qas. 465; 57 P, R. 1910; 95 P, W. R, 
1910; 106 AL. R, 1910, - 
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did happen was that there was an exchange 
between Kala and his landlords, Kala giv- 
ing up his occupancy rights in a certain 
plot of land and receiving in exchange 
full proprietary 
This was clearly an exchange though it 
was not such an exchange as is contemp- 
‘lated by section 7 of the Punjab Tenancy 
Act. Dr. Narang says that the object of 
the arrangement between’ Kala and his 
landlords was to avoid litigation. We do 
uot see how the object with which the 
arrangement was effected aan affect , the 
nature of the arrangement, In Ghaun v. 
Imam Din (1) it was held that.in the case 
of an exchange the sharacter of the land 
acquired is that of the land parted with 
and that if the latter was ancestral, the 
acquired land is equally ancestral, That 
ease followed a previous Division Bench 
desision of this Court in Civil Appeal Na. 
304 of 1897, In the present case there 
was clearly an exchange and as the ocon- 
pancy rights which Kala parted with were 
ancestral, the land which he received in 
exchange fromthe landlords is also ances- 
tral. 

We, therefore, consider that the lower 
Appellate Court’s decison is correst and we 


dismiss the appeal with costs, 
Appeal - dismissed. 





MADRAS HIGH COURT. 
Seconp Civic AppEaL No. 1493 or 1916. 
August 12, 1918. . 
Present: —Mr. Justice Phillips 
and Mr, Justice Kumaraswami Sastri. 


PANANGIPALLI SURANNA— PLAINTIFF 


— APPELLANT 
cersus 
Sree Raja KATTA VENKATA 
SURYANARAYANA JAGAPATHIRAJU 
BAHADUR GARU AND oTHERS— 
DEFENDANTA Nos. 1 TO 8— RESPONDENTS. 

Madras. Estates Land Act (I Mad. of 1908), ss. 5, 77, 
125, 132—Rent, decree for, by Revenue Court— Execution 
sale, whether passes title free of incumbrances~ Charge 
for arrears of rent, nature of—Transfer of Property 
Act (LV of 1882), s. 100—Civil Procedure Code (Act 
. V of 1906), O. XXXIV, +. 14—Bengal Tenancy Act 

(VII B, C, of 1885), s, 65, . Po 


~ 


# 


“free of all encumbrances except 


rights jin another plot. 


A sale in execution of a decree for rent-in a 
Revenue Court passes the property to the purchaser 
those specified in 
section 125 of the Madras Kstates Land Act. [p. 796, 
col. 2; p. 797, cal. 2.] - ote 

The statutory charges on a land for arrears of 
rent is not a charge within the meaning of section 
J00 of the Transfer of Property Act. [p, 796, col. J; 


p. 797, col. 1. 

Royzuddi Sheik v. Kali Nath Mookerjee, 33 C. 
985; 4 C.L. J. 219, Gopi Nath Mahapatra v. Kashi 
Nath Beg, 1 Ind: Cas. 35; 9 O. L.J. 234; 18C, W. N. 
412 and Fotick Chunder Dey Sircar v. E. G, Foley, 
15 0. 492; 7 Ind. Dec. (N. s.) 912, followed. 

Narayana Ayyar v. Venkataramana  Ayyar, 25 M. 
220 (F. B.), explained. 

Taraniprosad Roy v. Narayan Kumari, YI O. 301; 
8 Ind. Dec. (N.s.) 740, not followed. 

Surbo Lal v. Wilson, 32 O. 630, considered. 

Per Phillips, J—The Madras Estates Land Act 
freats the charge for arrears of rent on a holding 
as being of the same nature in all cases and 
creates no distinction between the charge where 
rent is payable in kind and the charge where rent 
is payable in money. [p. 796, col. 1.] 

Though section 65 of the Bengal Tenancy Act 
isnot specifically re-enacted in the Madras Estates 
Land Act, section 132 of the latter Act leads to thb 
same result. [p. 796, col. 2.] 

Per Kumaraswami Sastri, J.--The absence of any 
separate section in the Madras Estates Land Act 
like section 65 ofthe Bengal Tenancy Act makes no 
difference inthe scheme of the former Act, as il 
contains provisions in” different sections which, in 
effect, reprodace the provisions of section 63 of the 

Bengal Tenancy Act. [p, 788, col. 1.] 


“Second appeal against the decree of the 
Court of the Subordinate Judge, Cosanada, in 
Appeal Suit No. 72 of 1915, preferred against 
the decree of . the Court of the Additional 
District Munsif, Peddapur, in Original Suit 
No. 235 of 1914, i 


FACTS appear fřom the judgment. 


Mr. C. Rama Rao for Mr, P. Narayana. 
murtht, fer the Appellant.—The sale in 
execution ofa rent-decree is subject to the 
pre-existing mortgages. The arrear of rent 
isa charge on the holding: wide section 
5 of the Madras Hstates Land Act. The 
charge is within the meaning , of section 
100 of the Transfer of Property Act, to which 
the provisions of Order XXXIV, rule 14, 
Civil Procedure Code, apply. The decree is 
a simple money-decree and the fact that it 
is a money decree for rent will not place 
it on a higher footing than an ordinary. 
money decree. The pre-existing encumbran- 
ses are preserved and the purchaser at the 
anction sale cannot claim the same oon- 
sequences to flaw agin the case of a sale 


W 


- 


/ mortgages. 
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by a Collector. Tarin:prosad Roy v. Narayan 
Kumari (1) is in appellant’s favour. The 
ease relied on by the lower Appellate Court 
proceeds on the language of section 65 of 
the Bengal Tenancy Ast and as there is no 
“provision corresponding to it-in the Madras 
Estates Land Act, the reasoning adopted by 
the Calcutta High Court in that case does 
not apply to the present cage. 


The definition of ‘charge ^in the Trans- 
fer of Property Act should be adopted in 
construing the Estates Land Act. In: Narayana 

_Ayyar v, Venkataramana’Ayyar (2) it was 
held that, for the purposes of the Limita- 
tion Act, the words’ ‘ charge ’ and‘ mort- 
gage’ should -be given their meanings in the 
Transfer of Property Act. 


Mr. PY Nagabhushanam, for the Respondents. 
~ The ‘ebarge for arrears of rent is not 
within the meaning of section 100 of the 
Transfer of Property Act. 
would lead to an anomalois position. The 
latter provision can only be applied where 
rent is payable in money, but where rent 
is payable in kind the charge cannot 
obviously come within section 100. The 
statutory charge cannot be a charge within 
the meaning of section 100 in some cases 
and not be-a charge in others, If the 
-provisions of section 100 be applied, the 
tenant’s position is similar to that of a 
mortgagor, č. e¢., the tenant, whose holding 
is security for the rent, can redeem the 
Under the Estates Land Act, 
however, a tenant cannot, by payment of the 
-rent, extinguish the charge. The charge 


` continues to be security for future rent, 


The absence of a provision in the Madras 
Ast similar to that of section 65 of the 
Bengal Tenancy Act does not affect the 
ase. The scheme of the Madras Act pro- 
ceeds on the footing of that provision, 
The combined effect of sections 5, 6, 77 and 
135 of the Estates Land Ast is substantially 
to reproduce section 65 of the Bengal 


*Tenansy Act. 


The provisions of Chapter VI of the 
Estates Land Act, relating to’sales by a 
Collector for arrears of rent, are by sectioun 
182 made. applicable to rent decrees of 


pad _ 


(1) 170. 801; 8 Ind. Deo. (x. s.) 740, 
(2) 25 M,.220 (F. B.) 


‘sold to 7th defendant 


To hold so. 


` XXXIV, rele 14, of the Code 


“sale in enforcement of the charge, 


Revenue Courts. Therefore, it follows that 
the sale in exesution of the latter passes 
the property to the purchaser free of incum- 
branes. 

Mr. Rama Roo was heard in reply, 
JUDGMENT, 

PariILLIPS, J—The plaint properties were 
In execution of a 
decrees forrent due upon them, and the gole 
question for decision is, whether the. pur. 
chase by 7th defendant is subject to plaint. 
ifs mortgage on the properties or not, 
The two lower Courts have taken opposite 
views, the District Munsif holding, on the - 
strength of the ruling in Tard¢niprosad Roy 
v. Narayan Kumari (1), that a sale in exe. 
cution of a decree for rent did not affeat 
a prior mortgage, while the Subordinate 
Judge, following the opinion of the Caleutta 
High Court in Royeuddi Sheik v, Kali Nath 
Mookerjee (3) that the statutory charge upon 
the land for arrears of rent was not a 
charge within the meaning of section 100 
of the Transfer of Property Act, held that 
the sale transferred the. property free of 
encumbrance. 

Under section 5 of the Madras Estates 
Land Act a first charge is created upon 
the land for rent, but the provision in gea. 
tion 65 of the Bengal Tenancy Act that 
the land san be sold in execution of a decree 
for rent finds no place in the Madras Ast, 


‘under which a landlord may sue for hig 


rent or distrain moveable property (seo. 
tion 77) or sell the land through the 
Collector (section 111). The question is 
whether having obtained a money decree, 
the property can be ‘brought to sale in 


- execution with the same result as would 


follow froma sale effected by the Collestor. 
If the charge upon the land is a charge 
within the meaning of section 100, Transfer 
of Property Act, the provisions of Order 
of Civil 
Prosedure clearly forbid the sale of the 
property except by instituting “a suit for 
Under 
section 100, ‘Transfer of Property Act, 
where immoveable property of one person 
is by act of parties or operation of law 
made security for the payment of money 
to another, and the transaction does not 
amount to a mortgage, the “latter person 


(3) 33 C. 985; 40. L. J, 219, 
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is said to have acharge on the property 
and all tbe provisions hereinbefore contain- 
ed as to a mortgagor shall, so far as may 
be, apply to’ the owner of such property.” 
If we apply this section, the owner of the 
property, z.¢e., the tenant whose holding .is 
sgourity for the rent,. is a: as being 
in the position of a mortgagor, ‘and has 
the rights of a mortgagor, under sections 
60 and 61, to redeem the charge, but under 
the Estates Land Ast a tenant cannot get ‘ 
rid of the charge upon his holding: by 
paying the rent, for the charge, continues 
` as security for rent to be paid hereafter. 
It may also be noted that,-where rent is 
payable in’ kind, tlie charge for arrears of 
rent cannot come within, the definition in 
section 10) which refers only to payment 
of money; and it would be most anomalous 
that a charge created by Statute should be 
a charge within the meaning of section 
109 in some cases, but not so in others. 
The Estates Land Act treats the charge 
as being of the same nature in all cases, 
and creates no distinction between the 
charge where ‘rent is payable ° in kind and 
the charge where rent ‘is payable in money. 
Section 73 of the Transfer of’ Property Act 
would also seem to indicate that a charge~ 
for rent is not of the nature contemplated 
-in section 100. I would, therefore, accept 
the view of the Calcutta High Court ex- 
pressed in Fotick Ohunder Dey Sircar v. -H. 
Q. Foley. (4) and in Royeuddt Sheik v. Kali 
Nath Mookerjee (8) thata cbarge for rent 
is not- within the meaning of section 100 
of the Transfer of Property Act. In this 
view, Order XXXIV, rule 14, is inapplicable 
to the present case. 

There is, however, another aspect of the 
case which has to be considered. Under 
the decree for rent the property can -be 
brought to sale, but if the decree were 
merely for money due ona debt, the sale 
would not have the effect’ of passing the 
' property free of encumbrance, anu it 
is difficult to see how the fact that the 
debt is a debt for rent oan affect the gase 
when the decree is passed by a Civil 
Court. In the present case, however, we 
are not concerned | with a Civil Court's 
decree, because the rent-decree was obtained 
in a Revenue Court and under section 132 


(4) 150, 492; 7 Ind. Deo. (N. s.) 912, 


of the Estates Land Act the provisions of 
Chapter VI relating to sales bya Oollector 
for arrears of rent are made applicable to 
the execution of a decree of a Revenue 
Court for arrears of rent. A sale by a Collector 
undere Chapter VI passes the property free 
of all encumbrances except those specified 
in section 125, and consequently by virtue 
of section 132 a sale in executior must do 
the same. This view is also, supported by 
the fact that under section 133 the Collector 
has certain: powers given.to him both in 
executing a decree for arrears by sale and 
in holding a sale for default under Chapter 
VI, no distinction being drawn between the 
two sales. Although section 65 of the 


Bengal Tenancy Act is not specifically re- ` 


enacted in the Madras Act, section 132 
of the latter|leads to the same result, and 
I must hold that a sale in execution of a 
decree for rent in a Revenue Court passes 
the property to the purchaser free of all 
encumbrances except those.specified in-ses- 
tion 125, 

This second appeal is 
missed with costs. 

KUMARASWAMI SASTRI, J.—The plaintiff is 
the appellant. Defendants Nos, 1 and 2 filed 
a suit in the Revenue Court against the 3rd 
deferdant for arrears of rent, got a money» 
decree and in execution sold the holding. 
The plaintiff, who claimed to be a mort- 
gagee under a registered deel of mortgage, 
dated tth May 1910, sued for a declaration 
that the sale in exeontion was subject to 
his mortgage. The District Munsif was of 
opinion that inasmuch as the sale was in 
execution of a simple money decree, the 
decree holders must be presumed to have 
given up their lien on the holding con- 
ferred by section 5 of the Estates Land 
Act and passed a decree in favour of -the 


plaintiff. On appeal, the Subordinate Judge 


reversed the decree and held that the 
charge was not affected by the form of the 
decree. 

It. is nged for the appellant that the. 
charge created by sestion 98 of the 
Estates Land Act is a charge within the 
meaning of section 100 of the Transfer of 
Property Act so as to attract to it the 
provisions of Order XXXIV of the Code 
of Civil Procedure and that consequently the 
sale of the property charged in execution 
of a simple money-decree will not bind a 


= < 


accordingly dis- 
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mortgagee or prevent him from redeeming. 
It is also argued on the strength of the observa- 
tions of Petheram, C. J., in Tariniprosad Roy v. 
Narayan Kumari (1) that the sale in execu- 
tion, of a simplé money-decree for rent would 
have no higher effect than any other sale in 
execution of a money-decree. 

As regards the first contention I do not 
think that rent due by a tenant to his 
landlord which may be payab'e either in 
kind or in money oan“be said to ba a 
charge within the meaning of sestion 100 
of the Transfer of Property Act, . which 
expressly refers to the security , being only 
for the payment of money. It is extremely 
unlikely that the Lagislature intended that 
landlords who receive their rent in kind 
should be on a different footing from tbose 
who receive the rent jn money and that 
while the former are untrammelled by the 

provisions of Order XXXIV of the Code 
` of Civil Procedure the latter are bound by 
them, 

In Srimati Moharunee Dasya y. Har mdra Lal 
Roy (5) it was pointed ont that. there was 
no strict analogy between a charge for 
rent anda mortgage. In Fotick Chunder Dey 
Sircar vy. E. Q. Foley (4) it was held that 
rent due by atenant, which by virtue of 
section 65 of the Bengal Tenancy Act was a 
charge on the holding, was not a vharge within 
the meaning of section 100 of the Trans- 
fer of Property Act. And a similar view 
was taken by Mookerjee, J., in Royzudd: 
Sheik v. Kali Nath Mookerjee (3). In Gopi Nath 
Mahapatra vy.” Kashi Nath Beg (6) the pur- 
chaser in execution of a rent-decree was 
held to have pfFiority over a purchaser 
in execution of a mortgage decree: and 
reference was made to section 73 of the 
Transfer of Property Act, which enacts 
that where property is sold for arrears of 
rent the mortgagee is entitled to enforce his 
- mortgage against the surplus sale- proceeds. 


Reliance has been placed. by the appel- 
lant’s , Vakil on the observations in Narayana 
Ayyar v. Venkataramana Ayyar (2), to the 
effect that in construing the Worle: “mort- 
“gage” and “charge”: for the purpose of the 
Limitation Act, the definitions of the Trans- 
fer of Property Act should be applied in 
the absence of any definition in the Limita- 


(5) 1 O. W. N. 458. 
(6) 1 Ind. Cas, 35; 9 O. L. J, 234113.0, W. N. 412, 


~ 


. the same words 


tion Act. These observations do not lay 
down an imperative rule of sonstrnetion, 
but only indicate that in the absence of 
any repugnancy, Courts will adopt the defini- 
tion in a substantive enactment, when 
they have to construe other Acts where 
are used. The. fact that 
rent is not necessarily payable in money 
renders the definition of a charge in sec- 
tion 100 of the Transfer of Property Act 
inapplicable. I think the’ view taken by 
the Caleutta High Court is sound and see 
no reason to differ from the decisions above 
referred to, 

On the second question I am of opinion 
that a sale in execution of a money-desree 
for rent in a suit under section 77 of the 
Estates Land Act passes title free from all 
encumbrances, except when the encumbrance 
falls within section 125 of the Act. Section 
5 declares that the rent of ryoti 
together. with any interest which may be 
due in respect thereof shall be a first 
charge on the holding. Under the Act 
the landlord: can recover the rent due in 
these ways: (1) by distraint and sale of 
moveable property; (2) by a sale through 
the Collector; and (3) by a suit onder 
jection 77 of the Actin a Revenue Court 
and sale in execution ofthe decree passed 
therein. So far as distraint and sale by 
the Collector are concerned, there can bs 
little doubt that the sale would confer a 
title on the purchaser free from all en- 


umbrances except such as are contemplated 


in section 125 and there seems to be no 
reason why the intervention of a decree 
for rent should make any difference if the 
provisions of Order XXXIV of the Code 
of Civil Procedure do not apply. The 
following observations of Mr. ‘Ameer Ali 
in his commentaries on section 65 of the 
Bengs! Tendncy Act, when dealing with 
Lariniprosad Roy V. Narayan Kumari (1), 
arein point:— There is no warrant in the 
provisions of the Act for holding that a 
difference in the form of the action would 
alter the rights of the landlord relating 
to the enforcement of his decree for arrears 
of rent. If the suit is for rent and the 
decree is for rent, the absence of a deala- 
ration in the ordering part of the decree 
that the decretal amountis a charge on 
the tenure or holding would not, it is 
submitted, alter the character of the deoree, 


Wu 


land - 
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the effect of whiéh, under the law, is to 
make the rent a first charge onthe tenure or 
holding in respect of which the arrears are 
elaimed.” 

‘ The observations of Petheram, CG. J., In 
Tariniprosad Roy v. Narayan Kumars (1) are 


_ dissented from in Surlo Lal v. Wilson (7) and ` 


in Royguddi Sheik v, Kali Nath Mookerjee (8). 
Mooker jee, J., was of opinion that the conse- 
quence which ‘follows from the provision that 


. ront is a first charge upon an under-tenure 


is -that a sale held in execution of a decree 
for arrears of rent produces the effect 
described in Chapter XIV of the Bengal 
Tenancy Act, whish refers to sales for 
arreara under a décreaand which provides 
for a title free from all except certain specified 
encumbrances to the purchaser. 

It has: been argued ‘for the appellant 
that, as there is no section in the Estates 
Land Ast similar to section 65 of the Ben- 
gal Tenancy Act, the decisions above refer- 
red to have no application, Sastion- 65 
provides that where a tenant is a permanent 
tenure-holder or a ratyat, holding at fixed 
rates or an occupancy raiyat, he shall not 
be liable to ejectment for arrears of rent 
bat his tenure or holding shall be liable to 
aala in execution of a desree for the rent 
thereof,and the rent shall ba a first charge 
thereon. As observed by the Privy Counsil 


in Arthur Henry Forbes.v. Mahiraja Bahadur ` 


Singh (&) section 65 is not 
worded section and the clause refers to 
“rent being a firat charge” and the words 
‘seem from ‘their collocation to have been 
inserted as au after-thought withont suffi- 
cient consideration of their applicability to 
the rest. of. the provisions contained in the 
section.’ The Estates Land Act contains 
provisions .in different sections which, 
affect, reproduce all the provisions of section 
65 of the Bengal Tenansy ‘Act. Secticn 
5 of thé Estates Land Act provides that 
rent due by a ryot shall be a first charge. 
Sestion 6 gives a ryot rights of perma- 
nent occupancy. Section 77 gives the land- 
lord the right to recover -arrears of rent 
in a. Revenre Court, 
vides- that the `provisions of 


a happily 


Chapter VI 

(7) 32 0. 680. 

(8) 23 Ind. Cas. 632; 410, 926; 27 M. L J. 4; 15 
M. L. T, 380; 18 0. W. N. 747; 12 A. L. J. 653; ee 
, M. W. N. 397; IL. W. 1059; 41 1. A, 91; 25 C. L,J 
434 (P. 0.) 
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shall bə applicable, so far as may be, to 
the execution by a Revenue Court of any 
decree for arrears of rent. 
be seen that the absence of any separate 
section like section 65 of the Bengal Ten- 
ancy Act makes really no difference in the 
scheme of the Hatates Land Act and does 
not render the reasoning adopted by the 
learned. Judges of the Calontta High Court 
inapplicable. 

Sastions 111 to 131 relate to sales by 
the Collestor on the application of the 


' landlord to whom rent is dze, and section 


125 enacts that the purchaser will ‘only 
take the holding subject to ‘any right or 
interest which the ryot has created therein 
with the landlord’s permission in writing 
registered and subject to any encumbrances 
created before the passing of the Act.” 
It--seems to. me that the combined effect 
of sections 125 and 182 is to give the 
same rights fo a purchaser in execution 
of a decres for rent, thera being nothing in-the 
Act repugnant to such a construction, 

I am, therefore, of opinion that the 
purchaser in- execution ofa decree for rent 
‘gets the properties frae from encumbrances, 
except such as are specially reserved by 
the: provisions of the Estates Land Act. 
The second appeal faila and is dismissed 
with costs. pan 
M, & P. 
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PUNJAB CHIEF COURT. 
Szcono Civiu Arrear No, 1632 or 1913. 
‘May 18, 1918. 

Present :-—~Mr. Tats Chevis,and Mr. 
Justice Broadway. 
BARKHURDAR— PLAINTIFF — 
APPELLANT 
VeETsUus 
OHHATTA MAL AND OTHERS — DEFENDANTS 


——RiSPODE NTS. 
Civil Procedure Gode (Act V of 1998), O. II, r, Z=- 
Mortgage—Suit claiming that mortgage has been 
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satisted and for recovery of excess balance realised 
by mortgagee, dismissal of--Redemption, suit for, 
maintainability of. 

Plaintiff mortgagor brought a suit against the 
defendant , mortgagee, claiming that the latter had 
realised more than was due .to him under the mort- 
gage and asking for a decree for Rs. 100, The 
Court held that the mortgage had not - been paid 
off and dismissed the suit. Subsequently the plaintiff 
brought a suit to Fédeem the mortgage: 

Held, that the suit for redemption was barred by 

Order IB rule 2 of the Oivil Procedure Code, 


Second appeal from the decree of the 
Additional Divisional Judge, Multan, dated 
the 5th May 1913. 

Mr. Niaz Ali, for the Appellant. 

Mr. Govind Das, for the Respondents. 


JUDGMENT.—The plaintiffs 
case mortgaged their land to the 
ants in 1873. The mortgage was with 
possession. À portion of the land was 
redeemed -in 1890 and- for some _ regson 
or other the defendants allowed the 
plaintiffs- to re-take possession of the reat. 
In 1909 the defendants sued the plaintiffs 
in the Revenue Court far the value of- 
produse on certain wells. The plaintiffs 
urged that the defendants had already 
realised more than the full sum due. to 
‘them under the mortgage. The Revenue 
Court, acting -under section 98 of the 
Tenancy Act, referred ‘the parties to a 
civil suit, and the plaintiffs then brought 
a sivil-suit, claiming that the defendants 
had realfsed even more than was due 
to them under the mortgage and asking 
for adecree for Rs. 100, This suit was 
dismissed, the Civil Court holding 
that the mortgage debt’ had not been: paid 
off. The plaintiffs now sue to redeem on 
payment of Rs, 300 or- whatever other sum 
may be found to be due under the mort- 
gage. The first Court gave a decree for 
redemption. on payment of Rs. 240-2 6, 
but the learned Divisional Judge‘on appeal’ 
dismissed the suit‘as barred by Order II, rule 
2, Civil Procedure Code, ` 


The plaintiffs 
II, rule 2, is 


“im this 
defend. 


appeal, urging that order 
no ‘bar ag the cause of ac- 
in the two suits. 
We are unable- to find any different causes 
of action. It ia the existence of the 
mortgage whish gives the plaintiffaa right 
to sue for redemption. That mortgage was 
existing at the time when the former suit 
was instituted, though 


r 
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' not been claimed in the former suit. 


the ‘plaintiffs did 
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not then choose to admit it. It would be 
idle forethe plaintiffs now to contend that 
the mortgage was not in existence at the time 
“when the former suit was instituted, for if it 
was not in existence then, it is olasi that it 


‘gannot be in existence now, -for nothing has 


ocourred since the date of the former sunit to 
revive an extinguished mortgage or to create 
anew one. And if the mortgage be not in 
existence now, there is nothing which 
the plaintiffs can now sue to redeem. As 
the mprtgage was in existence at thedate 
of the .former suit, the plaintiffs could have 
sued then for redemption, and not having 
barred by 
Order IT, rule 2. For the plaintiffs it is 
contended that a mortgagor may sue to 
redeem more than once, and that a mort- 
gagor who has sued and obtained a decree 
for redémption but has-failed to execute 


that desaree within the period of limitation 


allowed by law is not debarred from bring: 
suit to redeem. This 
may be so bat it has nothing to do with 


“Order IT, rule 2, which providesa bar to 


a subsequent suit for a relief which has 
The 
rulings [Bhau. Balaji v. Hari Nilkanthrav 
(1), Laluchand v. Girjappa (2) and Ram Din 
v. Bhup Singh (3)] cited by the learned Di- 
visional Judge support his decision. 

We uphold the decree of the Divisional 
Judge dismissing the snit and . dismiss this 
appeal with costs. ` 

Appeal dismissed. 


(1) 7 B. 377; 4 Ind Dec, (N. 3.) 258. 


(2) 20 B. 499; 10 Ind. Dec, (N. s.) 877. 
(3) 30 A. 226; 5 A. L, J. 192; A. W. N. (1908) 96, 
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MADRAS HIGH COURT. 
Seconp Civit Appeat No, 65 or 1916, 
April 22, 1918. 
Presenti--Mr. Justice Spenser and 
Mr. Justice Krishnan, 

: NADHAMUNI IYYAN (DecsaAsep) 
AND ANOTHER—Derenpant No, 3 AND HIS 
Laat RepasseNnrativé—APPELLANTS 

VETEUS 
APPU ODAYAN AND otgers— - 
PLAINTIVE AND Derenpants Nos, 1 AND 2— 


RESPONDENTS, 
Hindu -Law—Joint family —Alienation—~Collusive 


~~ 
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decree against some co-parceners—Emecution —Sale— 
Purchase by decree-holder—Sutt by other co-parceners 
to set aside decree as fraudulent—Relief awardabdle 
Decree, form of —Partition, working out of, in suit 
Plaintif, right of, to recover whole property— 
Decree-holder purchaser, whether entitled to equities. 
A collusive decree obtained against some of the 


` co-parceners in a joint family on a sham trans- 


action is not binding on‘ the other co-parceners. 
Where joint family property is sold in execution 
of such a deoree, the co-parceners are entitled fo 
get the sale set aside and to sue for the recovery 
of their shares. They are not, however, entitled to 
recover the whole property and the decree-holder 
is entitled tothe shares of his judgment-debtors. 
ip. 805, col. 2 p. 806, col. 1.] 

Where specific properties are sold in Court 
auction, itis not necessary that there should be 
a separate suit for partition for the allotment and 
ascertainment of the shares. Partition may be 


‘ directed in the suit itself and the plaintiff may be 


given his share. [p 806, cols. 1 & 2.] 
~ {Authorities reviewed.) 

The decree-holder. purchaser cannot claim against 
the plaintifis, who were no parties to the collusive 
decree based on a non-existent debt, an equitable 
remedy such as that implied by subrogation, [p. 808, 
col, 1.] ; 

Second sppeal against the desree of the 


District Court, South Arcot, in Appeal 


-Suit No. 88 of 1915, preferred against the 


decree of the Court of the District Munsif, 
Tirukoilur, in Original Euit No. 1480 of 


1913. l 
This-second appeal coming on for hearing 


- on the 10th and llth of September 1917, 


the Court delivered the following 
JUDGMENT.—The District Judge has 
based his decision largely on Court Exhibits 
I and II, which he admitted as evi- 
dence produced on the Court’s own motion, 


He states that these. dconments are conclu. 


sive on the point of fast, 

Order XL, rule 27, of the Oode of Civil 
Procedure makes it imperative that an 
Appellate Court should record its reasons 
for admitting additional evidence whenever 
additional evidence is allowed to be pro- 
duced. 

Apart from the irregularity arising from 
the omission to ~comply with this rule, 
we ‘think that in fairness these documents 
should not have been relied on for the 
purpose of proving that the properties 


attached by the 3rd defendant (plaintiff in 


Original Suit No. 133 of 1909) were 
treated as the joint properties of defendants 
Nos. 1 and 2 in this case (defendants 
Nos. 1 and 2 in Original Suit No.. 138 
of 1909) without giving the 3rd defendant, 
who was ‘examined as Ist{defence witness 
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at the original trial, an opportunity of 
explaining tbe oiroumstanses under whioh 
he. made the application to attach those 
properties and his admission in the appli- 
cation. In sonsidering the other evidence 
of joint dealing with the property, the 
District Judge has not considered and met 
the possibility of the explanation suggested 
by the District Munsif for the joint exe- 
cution of the mortgage deed to Abboy 
Chetti by plaintiff and defendants Nos. 1 
and 2 being true; and he also appears 
to .have overlooked tbe point, which the 
District Munsif noticed, that the plaint- 
iff's evidence as to the purchase of the. 
plaint properties by sale of ancestral proper- 
ties must be hearsay, when he spoke to 
what occurred when he was only 2 years old. 

We think that if,is necessary to call fora 
fresh findicg from the District Judge on the 
question whether the plaintiff has any intereat 
in the properties, 

If he finds this question in the affirma- 
tive, he will also return a finding on 
issue No. 3 which he has left undetermined. 

Findings shculd be returned within two 
months from thia date. Ten days will be 
allowed for filing objections. 





In cowpliance with the order contained 
in the above jujgment, the’ District Judge 
of South Arcot submitted the following ` 

FINDINGS.—This is a case wkich has 
been ‘remanded to me for findings on 
the question, “Whether, the plaintiff has 
any “interest in the properties?” and 
secondly, if the above issue is found 
in the affirmative, “If ‘the sale is to be set 
aside, te what equities, if any, is the 3rd 
defendant entitled?” 

It bas been pointed out by the High 


Court that I have fallen into an irregu» | 


larity in not complying with Order XLI, 
rule 27, of the Civil Procedure Code in 
relying on Court Exhibits I and II which 


I admitted as evidence produced on my 
own motion, in that I did not record 
the reasons for admitting this further 


evidence. It is” also observed that there 
was great hardship on the 3rd defendant 
in admitttng this in evidence, because he 
was not given an opportunity of meeting 
this document which contradicted his evi. 
dence. It is brought to my notice by the 
learned Vakil for the appellant that ar a 


ihi 
A 


m 


Vol, XLVIII] 
RADHANOUNI IYYAN t. APPU ODAYAN, 


matter of fact the subjest of these two 
Exhibits I and II was brought to the 
notics of the 3rd defendant when he gave 
his evidence in the Court and that he 
then had an opportunity of explaining the 
fact, which must have been present to his 
memory, that he attached the property as 
being the property of the defendants. 
However, the man is since dead and in 
view of the High Court’s observation I 
do not think it advisable that I should 
rely on these documents , nor reasrd a 
reason at this stage why I should admit 
them, besause in any 0a3e one obvious 
explanation and observation attaches to 
them, that the general conduct of the 
parties might have led tha 3rd defendant, 
who would not be intimately acquainted 
with family affairs, to believe the property 
to be joint family property and it is 
not the conduct or the admissions of a 
third party, a3 the "85d defendant was, 
which can affect the nature of the owner- 
ship of'any given bib of property. The 
learned Vakil for the appellant brings it 
to my notice that the dacisions in Indar 
Sahai v: Shaim Bahadur (1) and Madhavatys 
Ohetty v. Damodaram Ohetiy (2) are a clear 
basis for holding that, although there may 
be no nucleus of family property, where 
the family work together and live to- 
gether and. eat together and treat the pro- 


perty as joint property, they make a joint ` 


family even if there has been no original 
nucleus of family property. 

As regards the observations of the District 
Munsif with reference to the joint execution 


~ of the mortgage deed to Abboy Chetti by ‘the 


plaintiff and the defendants Nos. land 2, I 
have bad my attention directed to it in 
argument and I have given my attention to it 
as directed by the order of reference of their 
Lordships of the High Court: and I 
think if is right to observe that this ex- 
planation by the District Munsif, that it 
was possible. that the sons were also 
joined in the execution of this document 
as they were naturally required to do 
as a matter of safety by the mortgages, 
is an explanation which was open to the 


` (1) 17 Ind. Cas. 76C; (1913) M. W. N. 122, 25 M. 
L. J. 57; 15 Bom. L.R 418; 13 M. L. T. 158; 1760. 
L. J. 299; 17 O. W. N. 509 (P.O). 

(2117 Ind. Oas. 347; (1912) M. W. N. 972; 12 M. 
L. T, 240. ~ 
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parties and yet was not made by the 
8rd defendant. But as regards the ex- 


planation that the execution of the mort- 
gage desds Exhibits f and X to Shroff 
Abboy Chetti might show that the plaint 
properties were thrown into the common 
stcok and enjoyed by the family jointly 
though acquired by a single member, that 
doas in fast appaal tome and that is in faot 
my final view. The desisionin Thyalambeal 
y. Krishna Pattar (3) is an exact decision in 
poiat. As regards the Full Bench case in 
Ethirajulu Naidu v. Govindarajulu Naidu 
(4) I have to observe with great respect 
that it ssems to ms that a good deal 
would turn on the date of the Will in 
question. If after treating the property in 
every way as joint property, the acquirer at 
his very last gasp makes a Will 
disposing of it as if it was still his 
sole self-acquired property, I think it would 
be open to the other members of the joint 
family to show that by his action in 
treating the property as joint property 
and thus keeping the family together they 
were prevented from going out in the 
world and setting up on their own acsount, 
and, therefore, if was not open to him, 
just bafore his’ death, to exesute a Will 
whish reversed the tacit agreement among 
them. If, on the other hand, in sash a 
saries of circumstances as are detailed in 
Ethirajulu Naidu v. Govindarajulu Naidu 
(4) the acquirer of the property made and 
registered a Will3 or 4 years before his 
death, that would be a very different 
matter. However, though I venture to 
express this proviso, my present finding 
is not givan in opposition to the desision 
in Hthirajulu Naidu v, Govintarajulu. Naidu 
(4) but besause i6 seems to me, having 
regard to thé provisions of Exhibit X, 
dated 1904, and Exhibit I, dated 1908, 
that after setting forth most clearly that 
it was self-asqaired property it is stated 
with equal slearness and precision that 
the property is in the joint possession of 
all the members of the family. And 
this is exactly the course and geonduat 
which, according to the ruling in Madhavatya 
Chetty v. Damrdaram Ohetty (2), where 
the family all live together, is enough to 


(3) 32 Ind Cas. 955. 
(4) 32 Ind, Cas. 12 
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finally invest the property with the gharaa- 
ter of joint family property. The learned 
Vakil for the 4th respondent would wish 
to argue from Ram Kishen Das v, Tanda Mal 
(5) that there can be no joint family unless 
there is a nucleus of joint family property. 
But the desision in 1912 Madras Weekly 
“Notes [Madhavatya Chetty v. Damodaram 
Ohetiy (2)] is exactly opposed to such a view. 
It is perfectly true that the evidence as to 
the property having been acquired with 
the grandfathers own money is mere 
hearsay, as the High Court has been pleased 
to point out to me, and it is true that 
in certain cases, as set out in the decision 
in Jangi Nath v. Janki Nath -(6), a single 
owner ‘of a property may for certain 
reasons, and to avoid family quarrels, 
associate with himself persons who in re- 
ality have no joint title‘and may after- 
wards insist on his own full separate 
righta. Personally I insline to the view 
that this is not a line of conduct which 
should „be encouraged or which in the 
end conduces to the peace and welfare 
of families [to quote the Privy Council in 
Lala Muddun Gopal Lal v. Khikhinda 
Koer (7) ] because it seems to me that it is 
substituting for a temporary disagreement an 
inevitable, bitterly-contested law suit, which 
will certainly go as far as the Privy Counail 
if the family funds or eredit permit, 
However that may be, the present 
is not such a case. Here there has been 
a living together in one house ever singe 
the family migrated to Sandaipettai on ao- 
count of the great famine of 1876—77. 
:A house was boughtand - eventually land; 
and this land is the subjest of the present 
. litigation, The oral evidence on the side 
of the plaintiff is indeed meagre and a 
great part of the evidence .he gives as 
his own witness is false, But the learned 
District Munsif found as a fact that the 
plaintiff and the defendants Nos. 1 and 2 have 
been living all along and messing together 
and the plaintiff’s present statement to the 
contrary is a deliberate falsehood. This faot, 
while lending great weight to the theory 
of collusion in the present suit, is also 
a very important ore in desiding whether 


(5) 10 Ind. Cas. 543; 33 A. 677; 8 A. L. J. 428, - 

(6) 2 A. L. J. 225. 

(7) 18 0. 341; I8 I. A. 9; 15 Ind. Jar, 93; 5 Sar, 
P, C. J, 676; 9 Ind, Dec, (N. s.) 228, 
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the family have been throwing all their 
incomes sash as it is into one joint stock. 
Taken with the contents of Exhibits I 
and A, I am satisfied that the property 
was altered into joint family property 
with the full final consent of the father 
who acquired it and for this reason I Gad 
the issue in the affirmative that the plaintiff 
has an intereat in the properties. 


‘As regards the 3rd issue the learned 
Vakil for the respondent wishes me to go 
once more over the whole question of fraud 
and to ~show that on acsountr,of the 
fraud bsing non-existent and the pro-notes 
baing executed with legitimate purposes, 
his client is entitled to re-payment of the 
following sums of money, Rs. 600 for 
Exhibit I, Rs. 224 under Exhibit O and 
Rs. 300 towards the discharge of Exhibit 
VI. He argues from the desision in 
Falamalat Mudaliyar v. South Indian 
Export Oo. Lid. ($) that the 3rd de- 
fendant is entitled in equity to have these 
sums made a charge on the property as 
there is no evidence to rebut the fact 
of payment; for, as he points ont, P. 
W. No, 1 (the 2nd defendant) admits in 
evidence that R3. 40 is due from him 
on the pro-notes for which Exhibit C was 
substituted. On fhe other hand my atten- 
tion has been drawn to the Privy Council 
decision in Sahu Ram Chandra v. Bhup 
Singh (9), by which it is said that the 
sale of joint family property by onlyone ' 
or two members exolading a person who 
is a common oo-sharer- with them “has no 
effect whatsoever and cannot bind the 
property at all, Thus there is no equity. 
for the 3rd defendant retaining his two- 
thirds of the suit property nor for his 
getting his money back. It seemsto me 
that this is the decision which I must 
apply in the present case and bhat my 
finding on the 8rd issue is the same as 
the lower Court’s, viz., that the 3rd də- 
fendant (who is now represented by the 
4th respondent) is not entitled to any 
equities in this case. Although I base 


(8) 5 Ind. Cas. 33; 83 M. 834 at p. 839; 7 M. L. T, 
167; 20 M. L. J. 211; (1910) M. W. N. 239, 

(9) 39 Ind. Cas. 28); (1917) M. W. N. 439; 21 ©, 
wW. N. 698; 1 P. L. W. 557; 15 A. L. J. 437; 19 Bom. 
L. R. 499; 28 0. L. J. 1; 38 M. L. J. 14; 2: M.L, T. 
22; 6 L. W. 213; 39 A. 437744 I. A, 126 (P. O,). 
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my decision on the ruling in the Privy 
. Counsil eases noted above and not on the 
finding as regards fraud—because it seems 
“to me that I am not bound or jestified in 
reviewing my finding on that point that 
there was fraud in the matter—if I take 
that finding as holding good, I will also 
say that. on account of the fraud practised 
in the matter to which the 3rd defendant 
was necessarily a party he is not entitled 
to any equities in the oase. But my 
finding as given above is independent of 
the finding on the question of fraud, which 
as it seems tome has been excluded from 
the scope of the reference. Iam sorrected 
by the learned Vakil for the respondeut 
_as regards his arguments based on 33 
Allahabad [Ram Kishen Das v. ‘Tanda 
. Mal (5)]. He points out that his argu- 
ment was that there is no presumption as 
to the existence of joint family property 
and any one who alleges it must prove it. 
- This, of course, I concede, bat he proceeded 
to argue as stated above that there must 
necessarily be a nucleus of joint family 
‘property before anything can be- added 
to it, and this 
of the law. Allowing, as I do, that all 
the burden of proof rests entirely on the 
plaintiff in such a case as this, it seems to me 
that hehas discharged that burden and proved 
that he has an interest in the plaint properties. 





This second appeal came on for final 


hearing on the 17th April 1918, after the. 


return of the findings of the lower Appel- 
late Court upon the issues referred by the 
High Court for trial, 

Messrs. T. KE. Vencatrama Bastri and M. 
S. Vencatrama Atyar,-for the Appellants.— 


The District Judge erred in passing a decree - 


in favour of the “plaintiff for the whole of 
the joint properties. Even on the finding 
of fraud such a decree is not warranted. 
Here is a case of a Court sale and not of 
a private alienation. The decree in Original 
Sait No. 133 of- 1809 by the appellant 
(3rd defendant) against defendants Nos. 1 
and 2 was found to bea sham and a collusive 
desrea and was in respect of a fictitious 
and non-existent debt. Defendants Noa. 1 
and 2 were participes oriminis in the fraud 
and their suit to set aside the sale was 
dismissed. They have no equities to ask 
for their shares in proseedings had at their 


-+ ~ 
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instance and they cannot be permitted to 
obtain an indirect benefit by setting up 
the plaintiff to claim the whole property 
on their behalf, Tha plaintiff can only lay 
claim to his share in the joint family pro- 
perty, Kama Row v. Nukamma (10). 

Whatever may be the rights of a private 
alienee, the claim of the 3rd defendant- 
appellant rests upon bis sale certificate 
and it passes at least the §rds shares of 
defendants Nos. 1 and 2. 


The 3rd defendant’s rights can be worked 
out in this suit alone and he need not be 
driven to bring a general suit for partition. 
It is settled law that the alienation by a 
go-parcener is binding on him to the extent 
of his share. In this case, the plaintiff 
will not be prejudiced by the shares being 
determined and assigned. 


Lastly, Rs. 280 of the purchases amount 
paid by the 3rd defendant-appellant was used 
to pay 2 decrees which were equally bind- 
ing on plaintiff. He also redeemed an 
othi by paying Rs. 600. Plaintiff is bound 
to pay to the appellant grd of these 
amounts. The appellant is entitled to relief 
in the nature of subrogation. Palamlat 
Mudaliyar v. South Indian Export Oo. Lid. 
(8) and Ohama Swami v. Padula Anandu (11), 


Mr. 0. Padmanabaiyar, for Respondent 
No. 1.—The’appellant, who obtained the 
decree in Original Suit No. 133 of 1909, 
was an active abettor of the fraud practised 
on the plaintiff and on the Court. The 
decree was fraudulent and collusive and the 
debt or claim in respect of which the 
decree was obtained was found to 
be fiatitious. The deoree-holder should 
be treated as having acquired nothing by 
the decree. His position is no better than 
that of a trespasser. His purchase at 
Court.austion should be traced back to the 
earlier proceedings and the decree and 
when these latter were tainted with fraud, 
the auction sale and the certificate which 
purports to convey title to the appellant 
should be treated as a nullity. Plaintiff 
was, therefore, entitled to eject the appel- 
lant as a trespasser and he could sue on 
behalf of his co-sharers also. 


M. 486; 18 M. L. J. 576; 4 M. L. T. 331. 
M, 439; 3 M. L. T. 395; 18 M, L. J. 306, 
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Assuming that appellant acquired the 
rights of defendants Nos, 1 and 2 by his 
purchase, he can get no relief in this suit 
against the plaintiff. At the best the right 
secured by the appellant is only an inchoate 
right to enforce partition of his alienor’s 
share. He cannot claim to be entitled to 
any specific items of property by reason 
of his purchase. In Deendyal Lal v. Jugdeep 
Narain Singh (12) the Privy Counsil gave 
the son possession of the entire property 
as against the holder of the decree against 
the father. See also Suraj Bunsi Koer v. Sheo 
Persad Singh’ (13), Ramanna y. Venkata 
(14) and Nanjaya Mudali v. Shanmuga 
Mudali (16), 

The appellant is not entitled to any 
equities in the nature of subrogation as 
against plaintiff. There can be no such re- 
lief where the véry foundation of the claim 
is tainted with fraud. The equity does 
not arise by the -mere fact that plaintiff 
was benefited by the payments. The cases 
sited by the appellant’s Vakil do not apply. 
In Palamalat Mudaliyar v. South Indian Hzport 
Co. Lid. (8) and Ummachakutti v. Ummer- 
kuttt Haji (16) the payments were made by 
persons to whom real sales were effected 
by persons who owned the properties, 
but they were held to be in fraud of 
creditors, and, therefore, set aside. In this 
case no consideration was paid by him for 
. the notes on which he sued. 

Mr, T. R. Vencatrama astri, in reply.— 
There is no analogy in the position of the 
appellant with that of a trespasser. It is 
only plaintiff that is left unaffested by the 
decree in the prior suit, Original Suit No. 
133 of 1909. The rights of the other co- 
parceners are subservient to that decree, 
which is binding on them until it is 
vacated by proper procsedings instituted 
by them for the purpose. The certificate 
of sale passes to the appellant the title 
of defendants Nos. 1 and 2 in the pro- 
perties. 

(12) 30, 198; 1 C. L. R. 49; 41. A. 247; 8 Sar. P. C. 
J. 780; 88uth. P. O, J. 468;1 Ind. Jur. 604; 1 Ind. 
Deo. (N. 8) 715. 

(18) 5 O. 148; 6 I. A. 88; 4 Sar. P. C. J. 1; 3 Suth. 
P. ©. J. 589; 4 C. L. R, 226; 2 Shome L. B-242; 2 
Ind. Dec. {N. s.) 705. 

(14) 11 M. 246; 12 Ind. Jur. 177 and 4€3; 4 Ind. 
Dec. (N. s.) 171. 

(15) 22 Ind. Cas. 555; 38 M. 634; 15 M. L. T, 186; 


(1914) M. W. N. 356; 2 M, L. J. 576, 
(16) 29 Ind. Cas, 583, 


\ INDIAN CASES. 


' 2nd appellant’s memorandum of 


/ 
(1918 


It is not necessary to drive the appellant - 
to a suit for a general partition. Where 
there are also properties not comprised in 
the decree, such a course may be uneses- 
sary. Here, however, the desree in Original 


” Sait No. 133 of 1909 comprises all. the 


properties in the family, The rights and 
equities of the parties-may be worked out 
in this suit itself without the plaintiff 
being in any way prejudiced by if. In; the 
Privy Counail case, Deendyal Lal v. Jugdeep 
Narain Singh (12), the Privy Counail stated 
that the pursbaser was entitled to have the 
rights acquired by him by purchase as- 
sertained by partition. In Deendyal fal v. 
Jugdeep Narain Singh (12) and Suraj Bunsz 
Koerv. Sheo Persad Singh (18) their Lordships 
were not dealing with the question of likely 
prejudice to the parties if g partition were 
worked out in the co-parcener'’s suit itself. 
In Ramkishore Kedarnath vy. Jainarayan Ram- 
rachpal (17) such aright is recognised. In 
none of the-.cases was the point expressly 
considered as to how the alienor’s equity was 
to be worked out. In any event, the ob- 
servations in those oases are beside the 


-point as they do not relate to purchases at 


Court-austion. 


JUDGMENT. < 

Spencer, J.—My learned brother has fully 
dissussed the questions of law which have 
been raised in the arguments upon the 
objections 
and I have little .to add to what he 
has written in the judgment he is about to 
deliver. à 
“Wae must accepts the learned District 
Judge’s findings on theissaes referred to 
him. I think that the plaintiff is not 
entitled to recover more than his $rdun- 
defined share and that the decree in Origi- 
nal Suit No. 133 of 1909 is binding 
on defendants Nos. 1 and 2 who were parties 
to it, 


1 am further of opinion that on the 
District Judge’s finding as to frand and, 
on the principle that he who comes into 
equity must come with clean hands, the 
3rd defendant, having been a party to a 
collusive decree based upon a non-existent 


(17) 20 Ind. Cas. 958; 40 O. 966; (1913) M. W. N. 
661; 14 M. L. T. 168; 170, W.N. 1189; 180. L. J. 
237; 15 Bom. L. R. 867; 11 A. L. J. 865; 25 M. L. |. 
512; 40 I. A. 218;}10 N. L, R. 1 (P. 0). 
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debt, cannot ask as against a person who 
was not a party to that desree for an 
equitable remedy such as that implied by 
subrogation [vide Karuppan Ambalagaran v. 
Muhammad Sakuth Levvat (18)].° The suit 
must be remanded to the lower Court for 
having a partition of the plaintiff's share 
effected by metes and bounds and for 
passing a final decree for the possession of the 
- ghare allotted to the. plaintiff, 

The plaintiff will get sosts throughout 
proportionate to the value of his share. 
The defendants will bear their own sosts 
throughout. The lower Court’s decree will 
be modified acsordingly. 


KRISHNAN, J.—The learned District Judge 
has returned findings on the issues remitted 
to him, adversely to the appellant and he 
bas filed a memorandum of objections to 
them. 

“On the Ist issue the learned Judge 
finds that the plaint properties were treated 
as joint family property withthe full con- 
sent of the father long before the decrees 
in .Original Suit No. 1383 0f 1909 and the 
sale in exesution of it, and that, therefore, 
the plaintiff has a share in them. It is 
objected that this is a new case whioh 
had not been set up previously by the 
plaintiff and that the 3rd defendant has 
-been prejudiced by sucha new case being 
now made ont against him. Plaintiff had 
stated i in the plaint that the properties 
were ‘common family properties” without 
specifying how; on the other hand the 3rd 
defendant had alleged that they were Ist 
defendant’s self acquisitions. Though there 
was no direct issue on this question, the 
parties treated the second part of the Ist 
issue a8 raising it and evidence was given 
about if by both sides. The plaintifi’s 
evidence was not only that they were pur- 
chased from family. funds but also that 
they were dealt with by his father and 
other members of the family as joint pro- 
perty. The District Judge has now accept- 
ed the latter portion of his case, thongh 
he had originally found that the properties 
were ‘purchased with joint family funds. 
There is, however,. no ground for saying 
that the present finding amornts to the 
setting up of a new oase for the plaintiff. 


(18) 22 Ind. Cas, 263; 26 M. D, 7.14; 14 M. D.T. 
478; (1914) M. W. N. 181. 
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All the evidence was on record and the 
is on such evidence. I do not 
think the 3rd defendant can properly be 
said to be prejudiced, nor has he shown 
that any evidence was properly omitted 
by him from being adduced. As this is the 
only objection to fhe finding as to the joint 
character of the property, and as it fails, we 
must accept it. 

The next question is, what relief the 
plaintiff is entitled to on that finding. He 
claims the right to recover the whole 
property, whereas the 3rd defendant con- 
tends that he should be given only his 
one-third share. The District Judge has 
accepted the plaintiff’s contention. The 
plaint items were attached and sold in 
execution of the decree in Original Suit 
No. 133 of 1909 obtained by the 3rd de. 
fendant against defendants Nos. 1 and 2, the 
father and brother of plaintiff; and they 
were purchased by the 3rd defendant 
himself. The Munsif has found that the 
promissory notes on which that desree was 
obtained were sham transactions and with- 
out consideration and the dearee was 8 
collusive and fraudulent one probably 
intended to harass a sreditor. On this 
finding plaintiff's rights in the property 
were clearly unaffected by the decree and 
sale, as he was no party to them. The 
District Judge has concurred in this fnd- 
ing of fraud. Defendants Nos. 1 and 2 had 
themselves brought Original Suit No. 965 of 
1912 to set asidethe decree and sale; but 
that suit failed for non-payment of costs 
within the time fixed. They san no longer 
sue to avoid the sale; and being parties 
themselves to the fraudulent decree they 
would have, even otherwise, no right to 
recover the plaint properties. See Kama 
Row v. Nukamma (10). So far, therefore, 
as their two-thirds share is concerned, it 
must thus be taken that the 3rd defendant’s 
sale certificate is. valid against them and 
the title to their share has passed to him. 
That being so, it will not be right to 
allow the plaintif to recover the whole 
property and thus enable defendants Nos 1 
and 2to get their shares indirectly through 
him, when they cannot get them directly, 
unless it is strictly necessary to allow 
plaintiff to do so to work ont his own 
rights. It has not been attempted to be 
shown that plaintif wonld in any way be 
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prejudiced as to his own rights in the 
properties if partition should be directed 
in this suit itself and he given his share. 

It was, however, urged that the 3rd deo- 
fendant should be looked upon as a tres- 
passer and that if was plaintiff’s right 
as a member of the joint family to eject 
him altogether from the properties, This 
argument fails, as the 3rd defendant is 
not altogether a trespasser but has got 
the rights of defendants Nos, 1 and 2 in the 
properties. 

Then it was argued that even if we look 
upon the 3rd defendant as the Court auo- 
tion purchaser of the shares of defendants 
Nos. 1 and 2, be is still not entitled to resist 
the plaintiffs suit to resover the whole 
proparty, his right being only to bring 
a suit for partition. In support of this 
proposition the learned Vakil relied on the 
Privy Council judgments in Deendyal Lal 
y. Jugdeep Narain Singh (12) and Suraj Buns? 
Koer v. Sheo Persad Singh (13) and Ramanna 
y, Venkata (14) and Nanjaya Mudali vy. Shan- 
muga Mudalz (15). Though the salience of a 
share of an undivided so-parsener is 
not strictly entitled to possession of any 
property before suing for partition, he hav- 
ing only an equity to enforce a partition; 
still in a case like the present where he 
is in possession of spesifis properties, it 
is not necessary to eject him and drive 
him' to a fresh partition suit, as the-rights 
of the 
this suit itself without prejudice. In the case 
in Deendyal Lal v. Jugdeep Narain Singh 
(12) their Lordships of the Privy Counail 
no doubt confirmed the decree giving the 
son possession of the whole property pur- 
chased by the holder of the decree against 
his father, but they added a declaration that 
the purchaser was entitled to hava the share 
ang interest parchased by him assartained by 
partition. The case in Suraj) Bunsi Koer 
y. Sheo Persad Singh (13) takes a similar 
view. Bat neither of them is in my 
opinion against allowing the alienor’s equity 
being worked oub in the suit by the 3o- 
parcener, if it oan ba done without pre- 
judics to the plaintiff. That quastion was 
not before their Lordships in the two oases 
cited. On the other hand, they have them- 
selves recognised that a partition may be 
directed in the co-parsener’s suit itself ; 
for inthe case of Ramkishore Kedaranath 
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v. Jainarayan Ramrachpal (17) their Lord- 
ships, while holding that the co-parcener 
not party to the alienation was not bound 
to sue for partition, expressly say “that it 
may well be that it is open to the alienee 
to insist that he stands in the shoes of 
his alienor as to the latter’s share on par- 
tition and that the Court then would itself 
at the alienee’s instanoe direct partition in 
that suit.” Tbe sase in Ramanna v. Venkata 
(14) was one of a gift by a Hindu father 
which was found to be invalid and not ` 
binding on the sonor on the father. The 
learned Judges, while giving effect to the 
power of interdiction by the son in those 
circumstances, recoguised that in the sase 
of a sale thé alienation should be upheld 
to the extent of the alienor’s share asa 
matter of equity ; which, however, did not 
exist in thatcase. They did not consider 
how the alienor’s equity was to be worked 
out; and moreover in the present case we 
have a Court auction sale binding on 
defendants Nos. 1 and 2, and, therefore, the 
observations in that case do not apply to 
this case. The decision in Nanjaya Mudal 
y. Shanmuga Mudali (15) is nob in point 
here and the observations in it are not 


- inconsistent with the view I am taking; 


in fast the observation in the case in 
Ramkishore Kedarnath v, Jainarayan Ram- 
rachpal (17) above referred to is cited and 
followed. 


Where co-parceners alienate their shares 
in specifie properties, the other co-parceners 
have a right to sue for partition and for 
recovery of their shares in those proporties 
alone without suing for a general parti- 
tion; the validity of such suits has now | 
been settled by the Full Bench in Tbu- 
ramsa Rowthan v. Thiruvenkatasemi Naick 
(19). Though no doubt an alienee of a . 
co-parcener’s share in a specific property has 
to sne for general partition to work ont 
his rights, still where, as in the present 
case, there do not seem to be any other 
properties to be divided than the suit 
ones there is no object in making, him 
bring a fresh suit. The District Judge has 
relied on tke casein Sahu Ram Ohandra v. 
Bhup Singh (1917) M. W.N. 439 (9) (the 
same case is reported in I, L. R.39 All. 437) 


(19) 7 Ind. Cas. 559; 34 M. 263; -(1910) M. W. N, 
380; 8 M. L. T, 269; 20 M. L. J. 743, 
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for his view that the 3rd defendant has 
no “equity” to get a two-thirds share in 
the properties : apparently he relies on the 
observation of Lord Shaw that “any deed 
of gift, sale or mortgage granted by one 
cO-parcener on his own account of or over 
the joint family property is invalid; the 
estate is wholly unaffected by it and its 
entirely stands free of it.” The observation 
refers’ to private alienations aud does not 
apply to the present case, which is one 
of a Court sale; the right to attach and 
sell a co-parcener’s share for his decree 
debt has been established by the decision 
of the Privy Council itself and has never 
been doubted. In our Presidency, even as 
regards private- alienations it is settled 
law that one co-parcener may dispose of 
the ancestral undivided estate to the extent 
of his own share by private conveyance 
whether for value or by gift; and this was 
recognised and laid down by the Judicial 
’ Committee itself in Suraj Bunst Koer v. 
Sheo Persad Singh (13) above referred to. 
That being so, an alienation of the joint 
family property by one co-parcener will 
bind his share, though it may not bind 
the shares of the other oo-parceners, Their 
Lordships cannot well be taken to have 
overruled this view as they do not refer 
to it at all. The Madras oases referred 
to by their Lordships were all cases in 
which the question was whether the amount 
borrowed under a mortgage could itself be 
considered an antesedent debt justifying 
a Hindu father in mortgaging his son’s 
share also in the joint property. As stated 
above, we have here a case of a Court-sale 
. but when the question is raised about a private 
alienation, the applicability of Saku’ Ram- 
Chandra’s case (9) may be considered 
with reference to the observations of the 
learned Chief Justice and of Mr. Justice 
Kumaraswami Sastri with reference to 
another point dealt with by the same aase, 
0 ~ Venkanna v, Sreenivasa Deekshatulu 

20). : 

For the above reasons I am- of opinion 
that the plaintiff should be given a decree 
only for his share in the plaint properties, 
which is admittedly one-third, 

The next question is, whether there are 
any equities in favour of the third defend- 


(20) 43 Ind. Cas. 226; 33 M. L. J. 519; 22 M. L. T. 
334; 6 L. W. 649; (1918) M, W. N. 55; 41 M. 136, 
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ant. He states that Rs, 280 of the money 
he paid for the Court purchase was used 
to pay off two other deorees binding on the 
plaintiff and that he subsequently redeem- 
ed an othe binding on the property by 
paying Rs. 600. He claims that he should 
be paid one-third of these amounts by the 
plaintiff on his getting one-third of the 
property. Plaintiff on the other hand son- 
tends that the 3:d defendant is not entitled 
to any equities in his favour as against 
him, and both the lower Courtshave accepted 
this view. 

Whatever the rights of the 3rd defendant 
may be as against defendants Nos. 1 and 
2, we must take it on the findings in this 
case that the decree in Original Suit No. 133 
of 1909 was a sollusive one for a noun- 
existent debt and that the 3rd defendant 
was a party to the fraud by which it 
was obtained. His Court-auction purchase 
was in execution of that fraudulent decree 
and the payments he pleads were made 
as such purchaser. The very foundation 
of his present claim is thus tainted with 
fraud and it seems to me the lower Courts 
were, therefore, right in refusing to recog- 


nise any equity in his favour against 
plaintiff who was not involved in that 
fraud., His payments have no doubt 


enured to the benefit of the plaintiff but 
that consideration by itself ig not sufficient 
to give rise to any equity ; as for example 
in the oase of volunteers where no equity 
ig recognised as arising from such pay- 
ments. The learned Vakil for the appel- 
lant relied on the cases in Chama Swami 
y. Padala Anandu (11), Palamalat Mudaltyar 
v. South Indian Export Oo., Lid, (8) and 
Ummachakuttt v. Ummerkuit? Hasi (17). The 
two last sases referred to payments by 
persons to whom real conveyances had 
been executed by owners of property for 
consideration paid and which were only 
set aside against creditors as being in fraud 
of them. Those cases are clearly distingu- 
ishable from the present case, as here 
there was fraud from ‘the very begin- 
ning and there was no consideration paid 
by the 8rd defendant for the notes sued 


on by him. This is a stronger case against- - 


allowing any equity than the one in Karup- 
pan Ambalagaram v. Muhammed Sakuth 
Levvai (18), where subrogation wae dis- 
allowed, In the casein. Ohama Swami v, 
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Padala- Anandu (11) there was no fraud 
at all; the sale to the person who. paid 
off the prior mortgage failed because of 
a prior sale to another under whom some 
* of the defendants claimed. I am, therefore, 
of opinion that the equitable doctrine of 
subrogation cannot be invoked here in 3rd 
defendant’s favour, against the plaintiff. 

In the result I would give a decree for 
partition to plaintiff for his one-third share 
in the plaint properties and dismiss the 
suit as to the balanos. Plaintiff will receive 
proportionate ocsts throughout. The case 
will go back to the lst Court for a final 
decree. 


M. C. P. 
Appeal partly cllowed; 
Oase remanded, 
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PUNJAB CHIEF COURT. 
Seconp Civic Appear No, 25 or 1915. 

May 28, 1918. 
Present:—Mr, Justice Scott- Smith and 
Mr, Justice Martineau. 
:. ` ISHAR AND OTHERS— PLAINTIFHS—- 
A APPELLANTS 

VETEUSE 


SUNDA R—Darexpant—ResponvDent. 

Custom—Alienation—Occupancy rights, creation of, 
whether can be challenged by reversioners. 

The creation of occupancy rights in land amounts 
to a transfer of valuable rights and can be challenged 
by the heirs of the proprietor in accordance with 
the well-recognised principles of customary law, 
[p 809, col. 2; p. 810, col. 1.) 


Second appeal from the desree of the 
District Judge, Hoshiarpur, dated the 16th 
November 1914. 

ORDER. 

Leste Jones, J. (May 8, 1915) —One 
Munshi has, for a consideration which is called 
nazrana, created occupancy rights under section 
6 of the Tenancy Act in favour of Sundar, 
The annual rent is to be 2 annas per rupee on 
the land revenue over and above the Govern- 
ment demand. 

Munshi’'s collaterals sued for the usual 
declaration and in the first Court they obtain- 
ed a decree, the Mansif finding, though 
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without reference to authority, that the trans- 
action amounted to an alienation, and that 
even if consideration was proved, necessity 
was not made out. i 

On appeal the District Judge dismissed 
the suit, without discussing the question 
of necessity, on a finding that the transaction 
sould not be regarded as more than a 
ereation of ossupanecy rights and that cone 
sequently, Faquir Muhammad v. Fazal 
Muhammad (1) being sited, if was not open 
to challenge by reversioners. 

Notice was issued on the ground that no 
such plea had been taken. It does not, 
ib is true, appear in the written pleas, 
and there were no written statements, 
but the plea must have been raised orally, 
as otherwise it is impossible to ascount for the 
first issue which the Munsif framed. 

I think that it must be faced. The 
question is, of course, discussed at great length 
in Faquir Muhammad v. Fazal Muhammad 
(1), but as in point of faot the Division 
Bench whioh desided that casé. were able 
to find that the transaction there under 
consideration gid in fact amount to a 
sale, the discussion as to the result of a 
genuine creation of ocsapancy rights not 
amounting toa sale appears to me to be 
obiter. 

In the present case ib does not seem 
to be possible to hold that this trans- 
action is a sale, and Counsel for the respond: 
ent has not been able to explain to me 
why it should be so regarded. At the 
same time the prinsiple involved is one 
of very grave importance, besause if the 
learned argument in Faguir Muhammad 
v. Fazal Muhammad (1) is sound, it opens 
the way to the uncontrolled transfer of 
rights which may be very much more 
valuable in some respects than those of a 
mortgages. 

With all deference, I cannot avoid a 
suspicion that there may be a flaw in the 
argument to which I refer, and perhaps Imay 
explain myself. i 

To follow.theargament. B transfers to 
O with the consent of A.  B’s collaterals 
cannot object, because the transaction is 
valid under Statute Liaw. Equally the heirs 
of A, it is presumed, would have no 
locus standi. Why? I think because A has’ 


(1) 16 P, R, 1906; 66 P, L. R, 1908, 


Wal 
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a statutory’ right to consent, and, moreover, 
A is not necessarily parting with a valuable 
right. 

Then if B transfers to A, and A trana. 
fers to O, As heirs cannotobject. Why? 
It seems to me that one very good 
reason would be that A is parting with 
self-acsquired property, whether he parts 
with it a year or ten years afterwards, and to 


“that his reversioners could in no case object. 


. desision 


Again, why can dA not have an equal 
right, in the first instance, to create 
occupancy rights in favour of OP I 
suggest that if is because he is parting 
with valuable rights which he has not 
himself acquired. There may, of course, 
be an ample answer fo these suggestions 
and I have not had the benefit of any 
critisism. But in view of the importance 
of the mafter and the doubts which I 
entertain, [ am of the opinion that this 
appeal should go to a Division Bench, and I 
admitit accordingly. 


I have sinca seen that the argumentin- 


Faquir Muhammad v. Fazal Muhammad (1) 
has been questioned in Nikka v. Gurdas (2). 





“Mr, Gokul Ohand, for the Appellants. 

Mr. Nihal Chand Mehra, for the Respond- 
ent, 
JODGMENT OF THE DIVISION BENCH. 

The facts of the case are given in 
the order passed in Chambers by Leslie 
Jones, J., who referred the oase to a 
Division “Bench. The question which wea 
‘have to decide is whether the creation 
of ocsupancy rights for a consideration 
can be challenged by the heirs of the 
person who cereated those rights. The 
‘lower Appellate Court relied upon Faguir 
Muhammad vy. Fazal Muhammad (1), wherein 
the opinion was expressed (see pages 61, 62) 
that if is open to a landowner to oreate ocou- 
panoy rights in his land and that as a general 
rule it is not open to the landowner’s heirs to 
‘shallenge his action. This opinion was 
based upon the ,view that if a tenant 
transfers his tenancy with the consent of 
his landlord his heirs cannot object. This 
latter view is, however, contrary to the 
reported as Puran Chand vy. 
Mahesha (8), in which it was held, follow- 


(2) 9 Ind. Cas. 292; 52 P. L. R. 1911; 201 P, W, R. 
191 
(3j 69 P, R. 1900, 
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ing thé Full Bench ruling in Karam Din 
v. Sharaf Din (4), that the plaintiff as 
reversionary heir of an occupancy tenant was 
competent to dispute the validity of the aliena- 
tion, in favour of a stranger, of his ancestor’s 
occupancy rights,although such alienation had 
received the assent of bis landlords and was 
made onder Act XXVIIT of 1868, the rights 
of the said landlords not being in question. 
Now, we agree with Leslie Jones, J., that 
the discussion in Faquir Muhammad vy. Fazal 
Muhammad (1) as to the result of a gebuine 
creation of occupancy rights was obiter, because 
the Division Bench which decided that case 
found that the transaction then in question 
did in fact amount toa sale. With all due 
deferense to the Division Beneh which 
decided the case reported ag Faguir Muham- 
mad y. Fazal Muhammad, (1) we think the 
decision in Puran Chand v, Mahesha (3) 
is correct. It appears to us that the 
consent of the landlord only validates “a 
transfer of ocoupancy rights qua the land- 
lord and that such consent sannot take 
away from the reversioners the inherent 
rights which they possess under the 
customary law to challenge an alienation 
of ancestral land made by a person whose 
reversioners they are. We have not, 
however, to decide this specifo point in 
the present appeal. What we have to 
decide is whether the creation of ocoupansy 
rights for consideration by a landowner 
can be challenged by the Jandowner’s 
heirs. Now, even if the creation of og- 
cupancy rights cannot be considered as 
a sale in the strict sense, it is undoubtedly 


a transfer of valuable rights in Jand. 
In the present case Munshi by creating 
oscupancy rights in his land has 


parted with very valuable rights, and to 
hold that such a transfer cannot be gone 
tested by the heirs would, in the words 
of the referring Judge, open the door to 
the uncontrolled transfer of rights which 
may be very much more valuable in some 
respects than those of a mortgagee. We 
are unable to hold that Munshi’s act in 


creating these occupancy rights was an 
act of management. We hold that the 
creation of occupancy rights, being a 


transfer of valuable rights, can be challeng- 
ed by the heirs in accordance with 


(4) 89 P. R. 1898, 
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the well-resognised principles of customary 
law. 
We, therefore, accept the appeal and 
setting aside the order of the lower 
Appellate Court remand the case there- 
to for re-desision under Order XLI, rule 
23, Civil Procedure Code. Stamp in this 
Court will be refunded and other sosts 
i in the case. 
will be sosts PEE EA 
Oase remanded. 
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MADRAS HIGH COURT. 
Seconp ivre Arrrar No. 279 or 1917. 
October 9, 1918, a 
Present: —Mr. Justice Phillips and 
Mr, Justico Krishnan. 
GOPALASAMI NAIOK AND ANOTHER— 
DEFENDANTS— APPELLANTS 
versus 
NAMMALWAR NAICK—Puatntify 
—— RESPONDENT. 
. Civil Procedure Code (Act V of 1908), O. XXI, 
r. 2—Epecution of decree—Payment out of Court — 
Satisfaction not certified —~Huxecution, application for— 
Suit by judgment-dedtor for damages — Cause of action, 
—Damages, measure of—Inmitation—lamitation Act 


1908), Sch. I, Arts. 116, 120. 
OW ere ieee aik does not certify a payment 


made to him out of Court by the judgment-debtor - 


the satisfaction of the decree under the 
cairn of Order XXI, rule 2, Civil Procedure 
Code, and takes out execution without giving credit 
for such payment, the jJudgment-debtor has a right 
to sue the decree-holder for any damage he may 
have suffered by the latter’s neglect to certify and by 
the proceedings in execution. [p. 811, col. 1; p. 812, 
ghee a suit is one for breach of the implied 
promise to certify payment to the Court and to make 
it effectual in execution [p. 811, col. 1; p. 812, col. ] a] 
In such a case the filing of the execution petition 
in itself gives a cause ofaction though no- money 
may have been realized, and successive applications 
may give rise to successive breaches and fresh 
causes of action. If money is subsequently realized, 
that will give afresh cause of action asa further 
breach of the covenant and the amount recovered 
will form the main portion of the damages; but 
where money is not realized, the damages awarded 
can only be by way of compensaticn for any injury 
caused to the judgment-debtor and for any loss he 
may have been put R by ae ‘aa execution 
isfied decree, |p. , col. Lj 
PE n thà matter of Menar Kaliant Anm, 30 M. 545; 3 
. T. 15, considered. 
ag a Reddi y. Subbakka, 6 M.397; 6 Ind. Jur. 


= 


(1918 


633; 2 Ind. Dec, (xN. s.) 275 (F. B.) and Arunachella 
Pillai v. Appavu Pillai, 3 M, H. C. R. 185, not 
approved. : 

Such a suit is governed by Article 115 and not 
by Article 120 of the Limitation Act. [p. 812, col. 2; 
pP. 811, col, 1-] g 


Second appeal against the decree of the 
District Court, Tinnevelly, in Appeal Suit 
No. 9 of 1916, preferred against the decree of 
the Court of the District Munsif, Koilpatti, in 
Original Suit No. 299 of 1914, | 

FACTS appear from the judgment of 
Krishna, J. 

Mr. K. R. Rangasawmy Atyangar, for the 
Appellants.—There is no cause of action 
for the plaintiff's suit. If he jg entitled 
to maintain the guit at all, the osause 
of action dates from defendant’s failure 
to certify payment under the provisions of 
Order XXI, r. 2, Civil Prosedure Code, 
The suit is premature as no money was, 
at its date, realised in exesntion, Til] 
money is realised plaintiff sustains no 
damages and he is not, in any evens, entitled 
to ask for return of the money paid by him 
to the defendant. Sriramulu v. Dalayya (1), 

The suit is barred by limitation, The 
defendant’s first execution application was 
in 1910 and plaintiff should have brought 
his suit within three years from that date, 
Having failed to do that, he cannot rely 
on any subsequent execution application 
as giving a fresh starting point or as 
aifording a fresh sause of action. 


Mr, V. Viswanatha Sastri, for the Re- 
spondent.—The cause of action for the 
suit is the breash of an implied promise 
by the defendant to certify payment to 
Court and make it effectual in execution. 
Vide Full Bench decision in Viraraghava 
Reddi v. Subbakka (2). When the defendant 
received the decree amount out of Court 
he must be deemed impliedly to have 
given an undertaking to abstain from 
executing the decree for the same amount. 

The astion is not premature, as plaintiff 
need not wait till defendant realised money 
in execution, The damage-bas been caused 
by the very fact of execution and plaintiff 
is entitled to compensation for the mental 
pain caused by an unlawful coercive 
~proce33 and to incidental expenses incurred 


by him in resisting an unlawful claim. 

(16 M. L. J 54. 

(2) 5 M. 397;6 Ind. Jur, 633; 2'Ind. Deo. (N. s,) 
275 (F. B.). ; 
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`The suit is not barred. Article 120 of 
the Limitation Act is applicable. In any 
event, though a claim for damages is 
barred for the unlawful execution application 
of 1910, plaintiff is in time to enforce whatever 
damages were caused to him by the second 
application of 1914. Successive breaches of the 
covenant give rise to fresh causes of action. 


JUDGMENT. 


Palwiips, J.—Appellants’ shief contention 
is that plaintiff can have no cause of 


action until money has been recovered from ` 


him in execution, In Viraraghava Reddi v, 
Subbakka (2), asimilar suit was held by the 
majority of this Court to be one to resover 
damages for the breach of the implied pro- 
mise to certify the paymentto the Court 
‘and thereby make it effectual in execution. 
“The third Judge, no doubt, based the. 
right of suit on the failure to discharge 
a statutory duty. The two views are very 
similar, but the former is, I think, more 
accurate, for the duty of certifying satisfaction 
imposed by the Code of Civil Procedure can 
be performed af any time, and no period is 
prescribed for its performance, whereas if 
the cause of action be held to be the 
breach of an implied covenant not -to 
execute the decree, any application for exe- 
cution would be a breach of the covenant 
and would giya a right to sue for damages. 
1 think, therefore, that plaintiff had a cause 
of action, when the execution application of 
1910 was filed, but a suit on that cause of 
action would now be barred under Article 
115 of the Limitation Act. As plaintiff 
. -cannot ‘act upon this breach of the covenant, 
he relies upon a subsequent breash in 1913, 
treating the first breach as .condoned and in 
this view his suitis within time. 

Treating the suit as one for damages, the 
measure of damages is not necassarily the 
sum paid by plaintiff if satisfastion of the 
decree together with subsequent interest, for 
that is the maximum amount of damages 
that plaintiff sould suffer if the decree 
were actually executed and plaintiff could 
only claim that sum if it were actually 
recovered from him. In the present 
case if is necessary to consider how far 
plaintiff has been damaged by the filing 
of the execution application, which is 
the breach of eovenant complained of. He 
would be entitled to all expenses incurred 
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by him in defending the claim, and algo 
to compensation for any moral or mental 
worry 3aused by the fact that an executable. 
decree is unlawfully kept alive, and steps’ - 
may be taken against the judgment-debtor 
at avy moment, I, therefore, agree.in the 
order proposed by my learned brother, 

KRISHNAN, Jx—The fasts necessary for 
the decision of this second appeal may be 
briefly stated as follows: A mortgage decree 
was obtained by the father of defendants 
Nos. 1 and 2 against the plaintiff and his song 
in 1906. In 1907 plaintiff paid Rs. 500 
towards this decree; this payment, though 
denied by defendants, has been found to be 
true by both the lower Courts. Plaintiff 
alleged a further payment of Rs. 40 but 
that has not been proved. Without certify- 
ing the payment of Rs. 500 and withont 
giving credit for it, defendants applied for 
execution for the whole decree amount, 
first in July 1910 and then again in June 
1913. In July 1914 plaintif brought this 
suit, praying that the defendants may be 
directed fo cartify payment or to pay back 
the amount paid with interest at 18 per 
cent. The lower Courts disallowed the 
first prayer; the Munsif held that it could 
be granted only in execution proceedings 
under Order XXI, rule 2, Civil. Procedure 
Code’, and no objection was taken to this 
view in the Appellate Court. The Munsif 
had dismissed the suit in toto as barred by 
limitation, but thel District Judge has given 
a decree for Rs. 500 and interest at 18 per 
cent, as claimed. £ 

The first point argued before usis that 
as no money had been realised in exeontion 
of the decree, plaintiff had no sause of 
action at all.. We must, therefore, consider 
what the nature of the plaintiff's suit is 
and what his rights are. The nature of 
a suit like the one before us was considered 
by a Full Bench of this High Court in 
Viraraghava Beddi v, Subbakka (2) and though 
Kindersley, J., was of opinion that the suit 
should be taken as based on the ground 
of fraud or regligenca on the part of the 
decree-holder in not certifying the payment 
to Court as he was under a statutory 
obligation to do, the majority consisting of 
Turner, C. J., and Muthuswami Aiyar, J., 
considered it to be “a snit to recover 
damages for the breach of the implied 
promise to certify the payment to the 
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Court and thereby make it effectual in 
execution.’ I am prepared to follow 
the view of the majority that ths suit is 
really one for damages for breach of implied 
contract. When a decree-holder receives 
from the judgment-debtcr money .outside 
Court in payment of the deeree amcunt, 


- jf there is no express agreement between 


the parties at the time, it may properly 
be held that the decree-holder does so under 
an implied promise that he would certify 
thut payment as required by law and that 
he would not exesute the decree any more 
for the amount or realise the amount again 
in execution. If this is the implied contrast, 
as 1 think itis, the breach will give rise 
to a cause of action; and it is clear that 
the deoree- holder commits a breach as soon 
as he files his execution petition claiming the 
same smount again. It seems to me, 
therefore, that the filing of the execution 
petition in itself gives a cause of action, 
though no money may have been realised; 
and successive applications will give rise to 
successive breaches and fresh osauses of 
action. If money is subsequently realised, 
that will give a fresh cause of action as 
a further breach of the sévenant. In each 
case the amount of. damages payable for 
the breach will have to -be ascertained. 
Where money is realised from the judg- 
ment-debtor in execution over again, that 


amount, of course, will form the main por- > 


tion of the damages; but where it is not 
go realised, as in the present case, the 
damages awarded can only be by way of 
compensation for any injury caused to 
plaintiff and for any loss that he may 
have been pat to by tke decree, which 
onght to have been treated as part satisfied, 
being attempted to be exeonted in full 
against him. That, of course, will not include 
the amount that has not yet been realised. 
This view is to some extent supported by 
the rulingin Medaz Kaliant Anni, Inthe matter 
of (3), though that case does not deal with the 
measure of damages. There the claim was 
treated as one based on the ground of breach 
of duty; but as already stated, I am 
inclined to think that is really a breach of 
an implied contract as held by the majority 
in the Full Bench. The case of Sriramulu 
v. Dalayya (1) has been cited to us as 
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against this view. But that case contains 
no discussion of the law and no reasons are 
given forthe view held, and I am unable 
to follow it. It overlooks the fast that 
coercive processes may be adopted in exe- 
cution of a decree and considerable injury 
may be caused thereby to the judgment- 
debtor without any money being realised. 
If the deoree-holder’s action in taking . out 
fresh execution was wrongful, there is no 
reason why he should not be liable in dama- 
ges resulting from it. The ruling in 
Arunachella Pillai v. Appavu Pillai (4) is no 
longer law as it was departed from in the Full 
Bench in Veraraghara Reddi v. Subbakka 
(2). I, therefore, hold that the recovery 
of the descretal amount in execution was 
not essential to give a cause of action to 
the plaintiff and this suitis maintainable. 

The next question argued is one of limi- 
tation. Respondent’s Vakil contended that 
Article 120 should, be applied. But that 
is a residuary Article and oan be applied 
only if no other Article applies. In the 
view I am taking of the. nature of the suit, 
it clearly falls under Article 115 so far as 
it claims refund of the money paid. The 
relief claimed by way of injunction to direct 
defendants to certify payment was dis- 
allowed by the first Coart and not asked 
for in the Appellate Court and has been 
expressly abandoned before us by the re- 
spondent’s Vakil, as he was entitled to do. 
lt is not, therefore, necessary to discuss 
what KNA applied to the suit with refer- 
ence to that relief; nor is it necessary to 
consider whether such relief could be given 
in this suit. 

We have a case here of two successive 
breaches of implied contrast by two suo» 
cessive applications in execution, one made 
in 1910 and the other in 1913, So far as 
the claim is based on the first application 
it is barred by limitation as the suit was 
filed in 1914, e, more than three years 
from the date of the cause of action. But 
the plaintiff is entitled to damages resulting 
from, the application in 1913, as he is within 
time for it. The decree of the lower Court 
is clearly erroneous in holding that the plaint- 
iff was entitled to recover the whole of the 
money paid by him with 18 per cent. interest. 
If defendants had realised the money a 


(4) 8 M. H. O. R, 188, 
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second time, that would have formed a 
proper item of damages but not otherwise. 
There must be a finding on the question 
what damages, if any, is plaintiff entitled 
to as the result of defendants’ execution 
application in 1913.’ Parties may adduce 
fresh evidence, Finding two months; ob- 
jestions seven days. 





In compliance with the order contained in 
the above judgment, the District Judge of 
Tinnevelly submitted the following 

FINDING.—A finding is required on the 
question, “What damages, if any, is plaintiff 
entitled to as the result of defendants’ exe- 
cution application in 1913.” 

The only evidense on this point is the 
evidence of the plaintiff. He stated before 
the Munsif that be obtained copies of the 
application miade by the defendants for 
execution of their decree (Exhibits F and 
F-1); but admitted that be reseived no 
notice of these applications until after he 
had instituted his criminal complaint. To 
this Court he estimated”his loss at about 
Rs. 200, but said that he spent this sum 
in applications and in the criminal ease. 
He has given no details of what he spent 
in applications, nor specified to what 
matter these applications relate. He has 
not shown that he incurred any expenditure 
in consequence of the applications for exe- 
cution made by the defendants; for it 
cannot be held that 
entitles him to damages in consequence of 
the application for execution made by the 
defendants in 1913. He admits that his 
memory is bad; and it is not improbable 
that any expenditure incurred by him was 
made in the criminal case. I cannot accept 
his yague estimate of expenditure, and he 
has given no basis for estimating any 
damages incurred by him. I find that he 
has not proved satisfactorily that he is 
entitled to any damages in consequence 
of the defendants’ execution applisation in 


1913, 





This second appeal coming on for final 
hearing after the return of the finding of the 
lower Appellate Court upon the issue referred 
by this Court for trial, the Court delivered 
the following 

JUDGMENT.—Upon the finding that 
plaintiff has sustained no damages in connes- 
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tion with the execution proceedings he had 
yo grounds for soming to Court. His snit 
must, therefore, be dismissed, but in the eir- 
cumstances each party will bear his own 
costs throughout. 
M, G. P, 
Suit dismissed, 


PUNJAB CHIEF COURT. 
Szconp Civin Arrear No. 1052 or 1914, 
May 27, 1918, 

Present:— Mr. Justice Shadi Lal and Mr. 

i Justice Wilberforce. 
BUDHIPARKASH AND OTHERS—— PLAINTIFES 

— APPELLANTS 
versus 
CHANDER BHAN AND otuers—Derenpants 
— RESPONDENTS, 

Custom—Succession—Daughters versus collaterals— 
Dhani Brahmins of Kamalia, District Montgomery 
Riwaj-i-am and wajib-ul-arz, entries in, value of. 

Among Dhani Brahmins of Kamalia in the 
District of Montgomery daughters and daughters’ 
sons exclude colleterals from succession to acquired 
property. [p. 816, col. 1.) 

At the time when riwaj-i-ams and wajib-ul-arzes 
were first prepared, acquisition of property by 
purchase or otherwise being of rare occurrence, no 
inquiry took place regarding succession to such 
property. Therefore, in the absence of a clear 
statement to the contrary, an entry in a riwaj-i-am 
ora wajib-ul-arz must be taken to refer merely to 
ancestral property. [p. 814, cols. 1 & 2.] 

Second appeal from the deores of the Divi- 
sional Judge, Lahore, dated the 26th January 
1914, 

Mr. Rambhaj Datta, for the Appellants, 

The Hon’ble Pandit Sheo Narain, for the 
Respondents. - 

JUDGMENT.—The parties in this case, 
who are Dhani Brahmins of Kamalia 
and Jamal Pahar in the Montgomery 
District, have been held to be governed 
by ordinary agricultural custom in the 
matter of succession. Their pedigree-table 
is given at page 10 of the printed paper-book 
and need not be repeated here. The plaint- 
iffs, who are the daughters’ sons of the 
last male holder, have had to institute 
the present suit as mutation of the land 
left by his widow has been sanctioned in 
the names of his male collaterals, The 
case has had a prolonged life, having been 
instituted in 1911. The plaintiffs based 
their suit upon Hindu Law and it was 
first dismissed on the ground that they 
were governed by agricultural custom, 
This finding was upheld by the learned 





-tically all these cases no 
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Divisional Judge. On appeal to the Chief 
Court it was held that the question whe- 
ther parties -were governed by custom 
could not be contested in the absence eof 
a certificate, but that the Divisional Judge 
had wrongly excluded from consideration 
certain instances in favour of the plaintiffs 
on the ground that they related to non- 
ancestral property. Iè was also doubted 
whether any great part of the property 
was ancestral and the case was remanded 
for a decision on the issues, whether the 
land was ancestral and’ if not, whether 
there is a eustom among Dhani Brahmins 
‘of Kamalia by which a brother’s grand- 
sons exclude daughters and daughters’ sons 
from sucsession to non-ansestral property. 
The Subordinate Judge has now held that 
out of 400 kanals only an area of 33 
kanals 6 marlas is ancestral. He has 
held, however, that by custom the collaterals 
exclude the daughters’ sons in respect of 
goquired property. The District Judge 
in a brief note forwarding the case has 
doubted the decision regarding the ancestral 
character of part of the property and has 
other wise agreed with the Subordinate Judge. 

The main question in this sase is one 
of Customary Law regarding the rights of 
collaterals among Dhani Brahmins of Kamalia 
to exclude daughters’ sons in respeat of 
‘acquired property. The onus of this issues 
was placed upon the collaterals in accord- 
ance with paragraph’ 23 (2) of Rattigan’s 
Customary Law and it has to ba seen 
how far this onus has been discharged. In 
the firat place copies of the Wajib-ul-arz 
and the Riwaj-i-am of the Montgomery 
‘and other Districts haye been relied on by 
the collaterals. These copies have been 
‘described by Mr. Agnew, Divisional Judge, 
and by the learned Subordinate Judge 
on - remand, It is nob necessary for us 
to deal with them at length, as in prac- 
distinction is 
made between inheritance to ancestral and 
‘acquired property. It has been held on 
frequent occasions by this Court that in 
the absence of a clear statament to the 
contrary an entry in a Riwaj-1-am or Wajib- 
ul-arz refers merely to ancestral property. 
At the time when these records of custom 
were prepared, acquisition of property 
by purchase or ofherwiss being of rare 
occurrence, no inquiry whatever took place 
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regarding succession thereto, In only two 
of the extracts on the record is there 
any reference to acquired property. The 
first reference is in D3, an extract 
from the Riwaj-i-am of the Montgomery 
District which has been misinterpreted 
by Mr. Agnew. It is to the effect that 
daughters have no right of sussession in 
the absence of male descendants, but that 
in the matter of gifts by a proprietor to 
daughters or others there is no distinction 
between ancestral and self-acsquired pro- 
perty. It does not refer to the right of 
daughters to inherit acquired property in 
the presence of collaterals. D4 is practi- 
cally to the same effect, with the addition 
that Brahmia Gad e have full power 
of alienation of ancestral or self-asquired 


property. These entries are in no way 
in favour of the collaterals. Indeed they 
show that in the matter of alienations 


Brahmin proprietors more nearly follow 
Hindus Law than the normal sustomary 
law of agriculturists, and under these 
circumstances the onus on these. high class 
Hindus to prove a custom excluding daughters 
irom inheritance to even acquired property in 
the absence of male descendants is by no 
means lightened. re 
There only. ramain the instances of the 
exclusion of daughters by collaterals in the 
inheritance to self-acquired property. As 
regards these instances, eleven have been 
considered to be proved by the learned 
Subordinate Judge on remand, These 
instances are somewhat in favour of the 
collaterals, though their value appears to 
have been exaggerated by the Subordinate 
Judge. In the first ‘ place, most of the 
instances refer to Brahmins leaving acquired 
and ancestral property. The proportionate 
values of the properties are not shown; 
nor is it clear whether the daughter was 
in any position to contest the claim of 
the male collaterals; nor whether. the pro- 
perty left was of any real value to her. 
There is also no definite information .regard- 
ing the age of the daughter or whether 
she had married and was living in 2 
losality distant from the property. More- 
over although in some oases there is docu- 
mentary evidence that part of the property ` 


-was self-acquired, the greater part of the 


Many 
refer to events which 


evidenee is oral and of little value, 
of the witnesses 
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took place before their birth. Also many ‘of their claim, we give them their full costs 
_of tha instances most probably refer to in all the Courts. 


+ 





land held by a joint Hindu family to which Appeal accepted, 
a daughter would have no right of inherit- 

anes, Other instances refer to land held ` ALLAHABAD HIGH COURT. 
by ocoupancy tenants to which a daughter Frest Cryin Appeat No. 233 or 1916. 
has legally no claim. As for house November 28, 1918. 


property, Brahmins being usually non- -pro- Present:—Sir Henry Richards, Kr., Chief 

prietors in the village, the daughter again Justice, and Justice Sir P. C. Banerji, Kr. 

would have no olaim in view of paragraph MU KAT LAL—PGLAINTIFE — APPELLANT 

.. 281 (a) of Rattigan’s Customary Law. versus 

On the other hand, even admitting these GOPAL SARU P—Derenvant—RESPONDENT. 


instances to be of some value, there are | Limitation Act (IX of 1908), Sch. I, Art, 2— 

strong reasons for refusing to admit pir saa at A ERN oficer improperly holding 
nages — Limitation, 

that they have proved the oase of the Plaintiff's property ‘having been advertised for 

sollaterals. Instances are bound to ccour sale in execution of adecree, he tendered the amount 

in which the rights of girls or women are of the decree to.the defendant, who was the Court | 


y ; É Amin and whose duty it was under Order XXI, rule 
overridden by their stronger male relations 9 of the Civil Procedure Code, to receive the 


and in which they are unable to contest money and not to proceed with the sale. The 
properly the actions of usurpers. Tosumup defendant, however, refused to accept the money 
the oase, therefore, we consider that the- and proceeded to hold the sale. The plaintiff 


: brought a suit for damages against the defendant: 
collaterals have failed to establish any custom Held, that the basis ofthe suit being that the 


by which they are entitled to exclude daught- defendant had refused to accept the money which 
ers -or daughters’ sons from inheritance to he was bound to accept under the provisions of the 
acquired property. Civil Procedure Code, or that he had improperly 


held a sale purporting to be under the provisions of 
oud was some contest before us whe- the Code, the suit was governed by Article 2, Sohe- 
ther an area of 110 kanals belonging to ule I, of the Limitation Act. [p. 816, cols. 1 & 2.] 


Chah Brahmanwala in Jamal Pahar was First appeal from a decree of the District 
ancestral or self-acquired,. Tha common Juge, Meerut. 
ancestor of the parties obtained the land Mr. Sital Prasad Ghosh, for the Appellant. 
in about 1822 by. a lekha mukhi mortgage Mr. Kailas Nath Katju, for the Respondent. 
and at some time sank a well, In 1872 JUDGMENT.—This appeal arises out of 
it is stated that his descendants had since a suit in which the plaintif olaimed 
then been in possession and that for the damages against thé defendant on certain 
last 15 years the land had been lying unoscu- allegatione which are set forth in . the 
pied, The Subordinate Judge considered that plaint. They are as follows:—There was 
it was only proved that the common ancestor a decree out against the plaintiff for a 
had acquired mortgagee rights and that small sum of Rs. 205-13-0. The defendant 
there was no proof that he had obtained the ‘ was the Court Amin, whose duty it was 
full proprietary rights in the land. The mere to sell the plaintiff’s property in execution 
fact that the common ancestor sank a well of the decree. The plaintiff alleges that 
does not in any way raise a presumption on the day of the sale he tendered the 
that at the time he was the proprietor. We amount of the decree to the defendant, 
do not for these reasons share the opinion of whose duty it was under Order XXI, rule 
the District Judge that the land is ancestral. 69, to receivethe money and not proceed 
The result is, therefore, that we accept with the sale. The plaintif goes on to 
the appeal and give plaintiffs a decree for allege that the defendant, being a friend 
the properties sued for exeluding the shop - of the decree-holder, refused to accept the 
and the land known as Kbata Arazi Chah money and proceeded with the-{sale, the 
Tatwala in Kamalia and the joint Khata result being that the plaintiff had to 
in the same well measuring respectively deposit the full purchase money which the 
31 kanals 18 marlas and 1 kanal 8 marlas anuction-purchaser had bid for the property 
referred to as Nos. 3 and 4 in the reportof together with 5 per cent. as a condition 
the Subordinate Judge. As plaintiffs have precedent to getting the sale set aside, 
succeeded in respect, of more than 11-12ths The defendant denied that the plaintiff had `.. 
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tendered him the money (and it does seem 
a little strange that the plaintiff would have 
allowed the property, which he alleges to 
be worth about Rs. 5,000, to be attached 
and advertised for sale sooner than discharge 
a decree for a trivialsum). However, these 
' questions have not been gone into in the 
Court below. The learned District Judge, 
instead of allowing the case to be tried 
by the Munsif, took it on his own file 
because the condust of a Court official 
was being challenged by the suit. We 
think his action in this respect was quite 
correct. The learned Judge held that the 
suit was barred by Artisle 2 of the 
Limitation Act. That Article provides a 
period of limitation of ninety days for 
suits brought for compensation for doing 
or for omitting to do an act alleged to be 
in pursuance of any enactment in force 
‘tor the time being in British India.” 

In the presont case if the act of the defend- 
ant complained of be the alleged refusal 
to accept the money due on foot of the 
decree, the suit is based on the allegation 
that the defendant omitted to do an act 
whieh it was his duty to do under, one 
of the provisions of the Code of Civil 
Procedure, namely, to receive the decretal 
money before sale. If on the other hand 
the act complained of be. the proceeding 
to sell the property, again there can be 
no doubt that the complaint is that the 
defendant did an act,-purporting to be 
under the Code but improperly, namely, 
to sell the property after the decretal 
amount had been tendered. The learned 
Distriot Judge dismissed the plaintiff's 
suit as barred by Artisle 2 of the Limita- 
tion Act (it being admitted that the suit 
was not brought within ninety days of 
the alleged act of the defendant). As g 
matter of fact the suit was not instituted 
until after the expiration of about nineteen 
months of the act complained of, In 
appeal to this Court it bas been argued 
that Article 2 does not apply to any 


case where the ast alleged is a wilfal — 


act and that the Article only applies 
where the defendant in doing or omit- 
ting to do the act bona fide believed that 
“he was acting correctly and in ac- 
cordance with law; and ib is accordingly 
contended that fhe Court below ought to 
have determined whether or not the defend- 
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ant wilfully refused. to receive the decretal 
money from the plaintiff and if it found 
that he did, 16 ought to have given a 
decree against him notwithstanding the 
suit had been instituted after the expira- 
tion of ninety days. In support of this 
contention. a number of anthorities have 
been sited. For the most part they are 
cases in which the defendant claimed the 
protection of provisions in various _ enact- 
ments requiring notice of action. In one oase, 
no doubt, the question whether or not Article 2 
of the Limitation Act applied did arise,namely, 
in the case of Ranchordas Moorarji y, Municipal 
Commissioner for the Oity of Bombay (1), but 
it seems to us that the learned Judges 
who desided that sase held that the 
Artiola of the Limitation Aat did not 


‘apply, by applying the reasoning which 


formed the basis of the decision in some 
cases that the defendant could not plead 
the want of notice of action. It seams 
to us that the reasons which have been: 
given in several cases for holding that 
the defendant could not plead want “of 
notice of action do not necessarily apply 
to a plea of limitation. In the present 
case the whole foundation of the plaintiff’s 
claim is the alleged omission by the 
defendant to perform a duty imposed by 
the Code. The polisy of the law is quite 
clear, - namely, that suits of this nature 
should be brought and _ investigated. as 
promptly as possible. The issue of fact 
in the present case would have been whe- 
ther the plaintiff tendered and the defendant 
refused to receive the decretal amount. 
A moment’s reflection will show how 
unsatisfactory it would be that such a 
matter should be investigated two or three 
years after the sale. It may not be un- 
reasonable, where a defendant pleads asa 
defence to an alleged illegal act that the 
act. was done in pursuance of a legislative 
enactment which requires notice of action 
before the institution of snit, that the 
defendant should show that he acted bona 
fide and in the belief that his action was 
justified. Butsuch reasoning is not-equally 
applicable to a plea of limitation. We 
think that‘the view taken by the learned 
District Judge was correct and we according: 
ly dismiss the appeal: with sosts, 


Appeal diemisssd. 
(1) 26 B. 387; 3 Bom. In R. 168. 
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MADRAS HIGH COURT. 

Cast Rererrep No. 55 or 1918. 
Criminal Revision Case No. 352 cr 191E, 
September 24, 1918. 
Present—Mr, Justice Phillips and 

Mr. Justice Napier. ; 
In re MOGAL BEG AND ANOTHER— ACGUSED, 

Criminal Procedure Code (Act V of 1898), s. 429 — 
Revision—Acquittal, order of, interference with— 
Jurisdiction. 

The High Court’ has jurisdiction to interfere in 
revision even in the case of an order of acquitial, 
but such interference will only be where serious 
injustice has been caused by an error of law. 


- Case referred for the orders of the High- 


Court, under section 438 of the Criminal 
Procedure Code, by the Sessions Judge, 
Guntur, in his letter, dated the 27th April 
1918, ~ ~ 7 


FACTS appear from the judgment. 


a 


‘Mr. S. Krishnaswamt Azyangar, for the 
Accused.—The High Court has appellate 
jurisdiction in the case of acquittals. That 
jurisdiction is specifically givem to it by 
Statute, and that only on application to it 
by Government. The language of section 
439 which alone gives it revisional juris- 
diction points only to cases of conviction. 
The reference in the section to powers son- 
ferred on a Court of Appeal in the sections 
therein named exclude its competency to 
interfere in cases of acquittals on ‘the re- 
visional side. It is also against the ss- 
tablished practice of the High Court to 
exercise revisional jurisdiction in such cases: 

The Public Prosesutor, for the Crown.— 
In this case the reference is made by the 
Sessions Judge, and not by a private party. 
There is nothing in the language of section 


439, read with section 430, Criminal Prog, 


cedure - Code, to derogate 
jurisdiction to` interfere, 
cases of acquittals. 


from the 
in rayision, in 

. l 
The interference has, 


no doubt, been very rare and only where * 


manifest injustice has been caused, but 
the jurisdiction exists and is very wide. 
ORDER.—-Lt is argued for accused that 
this Court has no jurisdiction to entertain 
au application for revision in the sass of an 
acquittal, - It is, however, clear from the 
language of section 439, read with section 430 
of the Criminal Procedure Code, that this 
Court has jurisdiction. to interfere even 
in such eases. It has, however, been 
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consistently laid down by this Court that 
it will not interfere with casas of acquit- 
tal when Government has not appealed, 
except in extreme cases. This has been 
held both when a private party has moved 
the Court and also when a District Magis- 
trate has done so, but the present reference 
is made by a Sessions Judge who has not 
the same facilities as a District Magistrate 
for moving Government to file an appeal. 


Although the rule of non-interference might 


be somewhat relaxed in cases referred by 
a Sessions Judge, yet we think it would 
be wrong to :nterfere even in such refer- 
ences unless we are convinced that serious 
‘injustice has been caused by error of law. 

In the present case, although we agree 
with the Sessions Judge’s view of the law, 
we think the case is one of sush a petty 
natura that we muat refuse to interfere 
with an order of acquittal, Let the papers 
be returned to the Sessions Judge. 


" MLO.P. 
Records returned, 


CALCUTTA HIGH'CCURT. 
CRIMINAL APPEALS Nos. 224 anp 226 
of 1918. fs 
July 31,1918. ^ 
Present: —Mr. Justice Richardson and 
Justice Sir Shamsul Hada, Kr. 
August 22, 1918, 
Present:—Mr. Justice Fleicher. 
SRILAL CHAMARIA AND ANOTHER— 
7O Acoosep —APPELLANTS 
versus 


EMPEROR -—Responpent. 

Penal Code (Act XLVof 1860), ss. 107, 108, Expls. (2), 
(44, 103, 11€—Abetment of abetment—‘Abetment of 
offence, meaning of—Abetment of abetment of offence 
not committed, whether offence. 

Under Explanation 4 to section 108 of the Ponal 
Code, when the abetment of an offence is an offence, 
the abetment of such abetment is also an offence. 
The words “when the abetment of an offence is an 
offence” do not mean when an abetment of an offenco 
is actually committed. They mean when the abet- 
ment of an offence is by definition or description 
an offence under the Code, that is, when an abet- 
ment of an offence is punishahle under section 109 
or section 116 or some other provision of the Codo, 
then the abetment of such abetment is also an 

offence. (p. 828, col. 1; p. 83), cols. 1 & 2.] 
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One &., an agentor partner of one B. who was 
accused in a case on charges framed under sections 
~ 448, 453 and 430 of the Penal Code pending in the 
: Court of the 5th- Presidency Magistrate of Calcutta, 
voluntarily and without any coercion or threat 
approached K., the Bench Clerk of the Magistrate, 
intending toincite K. to instigate the Magistrate 
to tike a bribe and to acquit B. K. then saw the 
Chief Presidency Magistrate of the Court with 
reference tothe matter and played the part ofa 
Police spy. When S. made over to K. at the 
latter’s place the bribe which wal to be handed over 
by K. to the Magistrate, a Police Inspector, who 


was Concealed behind 2 curtain, seized the money. 8. 


was then tried on charges framed under geotions 
161 and 109 of the Penal Code and convicted: 

Held, that 5., when he handed over the money to 
K. committed. a distinct incitement of K. to 
instigate the Magistrate to take a bribe and so 
was rightly convicted under section 109, even 
though no bribe had ever been offered to the 
Magistrate. [p. 828, col. 2, p 881, col. 2.] 

It makes no difference in the guilt of the abettor 
if the agent fallsin with the plans of ‘the abettor, 
knowing his criminal purpose, to cause its 
detection. [p. 831, col. 2.] 

“Appeals against the order of the 3rd Presi- 
dency Magistrate, Calcutta, dated the 15th 
April 1918. 

Mr, Jackson, Sir B. O. Mitter, Mr. K.N, 
Ohowdhurt and Babus Manmotha Nath Muhher- 
jee, Bibhuti Bhusan Shahaand Santosh Kumar 
Mitra, for the Accused in No, 224. 

Sir B. O Miutier, Messrs. O. R. Das and R, 
N. Chowdhurt and Babus Atulya Charan Bose 
and Bibhuti Bhusan Shaha, for the Accused i in 
No. 226. . 

The Hon’ble Mr. (amell, Advocate General, 
for the Urdéwn. 


JUDGMENT. 
Rrowarpson, J.—The two appellants before 
us, Srilal Chamaria and Mimraj Benia, have 
been convicted by the 38rd _ Presidenoy 


Magistrate of Caloutta on charges framed 
109 of the Penal. 


under sections 161 and 
Code. The appellant ‘Srilal has been 
sentenced to suffer rigorous imprisonment 
for three months and to pay a fine of 
Rs. 1,000 or in default to suffer a further 
pôrod of two months’ rigorous imprisonment. 
The appellant Mimraj has been. sentenced 
to pay a fine of Rs. 1,000 or in default 
to suffer rigorous imprisonment for two 
months. The appeals are «preferred 
from these convictions and sentences, 

At the trial charges were also framed 
against “the appellants on the footing that 
they respectively attempted and abetted 
-an attempt to commit an offence punish- 
able under section 161 read with section 
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_terpreter of the 


ı wari merchant named Bilas 
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109 avd were, therefore, . punishable under 
section 511 of the Ccde, or in the case of 
Mimarj under that section read with sea- 
tion 109. These charges, however, were 
not pressed by the prosecution and so far 
as they are concerned, the learned Magis- 
trate must be taken to have recorded a 
verdict of not guilty. 

I am not going to enter upon an elabo- 
rate review of the facts in detail. The 
facts are fully stated in the jadgmaent of 
the Magistrate, Mr. K. B. Das Gupta, and, 
without adopting every word of his reason- 
ing, [ agree on essential points with the 
sonclusions at which he has arrived in regard 
‘to the appellant Srilal. 

The outstanding feature of the oase is 
that on the night of the 5th February a 
sum‘ of Rs. 2,500 was admittedly handed 
over by Srilal to ‘the witness Karuna 
Bhusan Bauerjee, the Bench Clerk and In- 
Court of the 5th Presi- 
dency Magistrdte, Mr. Asutosh Mookerjee. 
A case was af the time pending before 
Mr. Mookerjee, in which the complainant 
was & Marwari named Ram (Gopal Khem- 
kar and the accused was a wealthy Mar- 
Roy Chow- 
dhuri. Ram Gopal had been the tenant 
of a room in. a building belonging to Bilas 
Roy. It is said that he was adjudicated 
insolyent, locked up the room and paid no 
rent for two months. Bilas Roy had the 
room opened and certain things were re- 
moved therefrom. The complaint preferred 
by Ram Gopal was_in respect of that 
‘entry. I am not dealing with the merits. 
The hearing began on the 38rd January 
and by the 13th January a number of 
witnesses for the prosecution had been ex- 
amined. On the $3lst January charges 
were framed against Bilas Roy under sec. 
tions 448, 453 and 380 of the Penal 
Code. It is clear that the case was fought 
with great personal animosity on both 
sides, though, after the present case had 
been instituted against the appellants, a 
settlement seems to have’ been arrived at ba- 
tween the parties and Bilas Roy was acquitted 
on the 22nd February. 

Now, whether Srilal is the Gomastha or 
the Munib Gomastha or partner of Bilas 
Roy, tbere can be no doubt. that in his 
dealings with Karuna he was acting on 
Bilas Roy’s behalf and that he intended 
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_ that the maney paid abonld te made over 


by Karuna to the Magistrate, Mr. Mookerjee, 


asra bribe to secure the acquittal of Bilas | 


Roy and something more, whioh I shall pre- 
Sently mention. 

On the fasts ithe whole controversy 
turns on the question whether the sagges- 
tion that the-Magistrate should be bribed 
came originally. from Srilal or from 
Karuna. i 4 

According to the _case for the proseon- 
tion Srilal approached Karuna first on the 
13th January, visiting him on that day 
and on a number of subsequent occasions 
at his house. He pressed his proposals 
and Karnna unsuccessfully tried to put 
him off, On the 28th January, Karura 
laid the facts before the Chief Presidency 
Magistrate, Mr. Swinhoe, Thereafter Karupa 
played the part of a Poliss spy, appear- 
ing to fall in with the proposals made 


‘to him, and finally .on the night of the 


doth February aseepted from Srilal the 
sum of Rs. 2,500 already ~ mentioned, in 
the presence of Inspector Mohendranath 


“Mnkerjee and two other witnesses, Benode 


Behari Bose and Narendranath Seal, who 
were all concesled behind a curtain. The 
money was l 
Inspector. The two appellants begged for 
mercy. The Inspector expressed his in- 
ability.to hush up the matter and the appel- 
Jants after giving their names and addresses 
went away, l 

As to the 2nd appellant, F should 
mentior that during the first part of the core 
versation on this occasion between Srilal 
and Karuna, the former was unaccom- 
panied. When~ he made his terms with 
Karuna he went out to get the money. 
He returned - after a short interval with 
the 2nd appellant, who carried the money 
in. The money was. in notes- made up in 
small packets. The 2nd appellant hand- 
ed the packets to Srilal, who in his 
turn handed them to Karuna‘ and “the 
latter counted them and found the total 
correct. While it cannot be said, there- 
fore, that there is no evidence against 
the 2nd appellant, the case against him 
is not a strong one and as we propose 
fo acquit him, I „shall from. this point 
confine myself to the sase against Srilal. 

The case for the prosecution was sup- 
ported in the witaess box by Karuna, Mr. 
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Swinhoe, the Inspector and the two other 
witnesses I have named. Karuna was subs 
jected by Sir Binode Mitter to a long-and 
searching ocross-examination extending over 
six days. I am not saying for a moment 
that the cross-examinoation, though exhause 
tive, was unduly protracted. Karuna was 
the principal witness for the, prosecution 
and sitting, as we do, in a Court of 
Appeal witha paper record before us; it 
san only be a source of satisfaction to us 
to know that his account of the whole 
matter was thoroughly tested. Some of 
the questions put to the witness were no 
doubt argumentative questions. Some of 
the: answers made hy him may suggest 
the doubts and diffisulties whioh were 
pressed upon us by learned Counsel. But 
on the whole the result of the oross- 
examination seems fo me to have loft 
Karuna’s evidence unshaken on those points 
which can properly be regarded as material. 
That view is confirmed in my mind by 
the oorroboration which Karnna’s story 
receives from’ witnesses for the prosecution 
who have no reason for nob speaking the 
truth and whose evidence, in my opinion, 


‘igs beyond suspicion. 


The evidence for the prosecution was 
such that some explanation at least was 
aalled for, The case for the defence ba 

ut to Karuna in oross-examination 
on the 20th March, On the 26th March, 
after all the prosesution witnesses had been 
examined, Srilal filed a written statement 
and to support that statement. several 
witnesses were examined, The aase, as it 
is put for Srilal, is that Karuna came , to 
his office at 2, Royal Exchange Place, on 
the 4th January and saw and spoke to 
hih a number of times subsequently both 
there and elsewhere, as, for instance, 1n the 
neighbourhood of the Court-house and in 
the Oourt-room itself. The gist of what 
Kuruna finally said was that he was also 
in treaty with the other side, Ram Gopal, 
and that Bilas Roy, a wealthy man, would 
secure results very satisfactory to himself 
by paying 8 bribe to the Magistrate, 
while if no. bribe were paid he might find 
himself in Jail. The witnesses Joy Doyal 
Kasera, : Mr. Griffiths and Mukha Lall were 
called to speak to ‘seeing Karuna at 2, 
Royal Exchange Place. I can only say 
that I am not more favourably impressed 


_my finding is that the -first advances 


` Karuna, 
be different 
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. than was thé Magistrate by the evidence 


of those witnesses. To my mind their 
evidence adds not the slightest weight to 
Srilal’s written statement. That statement, 
in other words, stands uncorroborated by 
any evidence on which I can place any 
relianse. 

On the evidence, therefore, on this record, 
without indulging in more speculation as 
to‘ what mayor may not have happened, 
were 
made by Srilal to Karuna. 

But even if I accepted Srilal’s statement, 
so far as it is at all pcessible to accept it, 
that is, to the extent of believing that 
the suggestion that a bribe should be offer- 
ed to the Magistrate came first from 
I do not think the result would 
in law. I shall come to that 
point later. Meanwhile, I make the follow- 
ing further observations on the facts 
generally. 

If Karuna in the first instance igun 
Srilal, Srilal very readily succumbed to 
the temptation. I refuse to believe that 
elther Bilas Roy or Srilal was in the 
result inflnenced by any threats conveyed 
by Karuna. In Srilal’s statement the word 
threat is not used until near the end: 

“I say that I paid the money ou ascount 
of Karuna’s threat.” The reference appears 
to be to the following pasiage which osours 
previously i in the statement:— 

“On the ist (that is after Karana! 
interview with Mr. Swinhoe on the 28tb, 
there is nothing said as to any. express 
threat before the 31st), he (Karuna) came 
to my office at Royal Exchange Place and 
told me, . ‘now the charges have been 
framed and recognizance bonds have been 
taken’, and I must realizs it was a case 
for Jail... amara assured me that if I 
- did pay, aor only would the sase be dismissed 
and declared false but a sanction would 
be granted for the prosecrtion of Ram 
Gopal, and in oase I did not pay, he would 
close with the other side and Bilas Babu 
would be sent to Jail.” On the evidense 
I do not believe that Karuna went to 
Royal Exchange Place on the 3lst or on 
any other day. 1 cannot, therefore, accept 
it that the particular threat of which the 
statement speaks was used. 

Mr; Langford James, who was salled for 
the defence, tells us that he was sonsulted 
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by Srilal before the 3lst January and gave 
the opinion that the case against Bilas Roy 
was “demonstrably false.” 

It seems improbable that after that, though 
I do not forget that the charges were 
not framed till the 31st January, Marwari 
merchants like Bilas Roy and Srilal would 
be frightened by anything that Karuna 
might say or might have said, In my 
opinion, they were ont to secure something 
more than the mere. acquittal of Bilas 
Roy. They wanted the case against him 
to be declared false and they wanted sanc- 
tion for the prosecution of Ram Gopal for 
bringing a false case. 

Turn to the culminating incident of the 
5th February. The conversation between 
Karuna and GSrilal.on . that ‘oocasion ‘was 
overheard, We have the evidence of the 
Inspector, Binode and Narendra. There 
is nothing to show that Srilal was acting 
under any sort of coercion or threat. He 
went voluntarily to Karuna’s house. There 
is nothing to suggest that having entered 
the house he found himself in a strange 
place. ‘There is nothing in what was said 
and done ono that occasion inconsistent 
with his having visited the house before. 
He voluntarily sought, the aid and ao- 
operation of Karuna for the purpose of 
procuring the acceptance of a bribe by 
the Magistrate. He wanted to assure him- 
self that the money which he took to 
Karuna would reach the hands of the 
Magistrate and he stipulated for the case 
-against Bilas Roy being declared false and 
for sanction to prosecate Ram Gopal. 
This seems to me too clear for words and 
it all finds a certain amount of corrobora- 
tion in Srilal’s own statement, 

There is one point to which I have 
not yet referred and I will say a-word -About 
it. According to both stories the amount of 
the bribe originally mentioned was Rs. 10,000, 
On the 28th January, Karuna seems 
to have told Mr. Swinhoe that Srilal had 
reduced his offer from Rs, 10,000 to 
Rs, 5,00). Srilal says that before the 3lst 
Karuna expressed himself willing to accept 

“even Rs, 5000.” It is said that is ‘more 
in accordance with the general case ` for 
the defence than with the general case 
for the prosecution. I do not tbink, how-’ 
ever, that Karnna’s version is necessarily 
inconsistent with the main trend of- hig: 
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story., Srilal may bave begun his bidding 
with an offer of Rs. 10,000 but he would 
xot spend more than what was necessary. 
If. Karuna showed any signs of yielding, 
Srilal might conclade that a smaller sum 
would suffice. Srilal may aiso have been 
influenced by the legal advice which he 
had received. If he was satisfied that 
Bilas Roy would in any case be acquit. 
ted, he was. paying only for the sanction 
to prosecute. He may again have thought 
that Karuna and the Magistrate would 
daem it safer to ‘accept the smaller sum 
than the larger. The larger the sum the 
more likely it would be that circumstances 
might afterwards arise in which the pos- 
session of so mush money might lead to 
inquiry and detection. Karuna says that 
-previously Srilal had offered ornaments or 
ingots of gold instead of money. 

On the 5th February the total amount 
agreed upon was Rs. 5,000, Rs. 2,50) was 
paid at the time and the balance was to be 
paid later. s ; 

Our attention was invited to a passage 
in Note E to the Penal Code as drafted 
by the commission over which Macaulay pre 
sided. The passage runs: — 

at . 

There are countries... s.s.s... Were 
men give bribes to Magistrates from ex- 
actly the same feeling which leads them to 
give their purses to robbers or to pay 
ransom to pirates; where men give bribes 
because no man can, without a bribe, obtain 
common justice.” The phraseology is pie- 
turesque enough to be Masaulay’s own and 
the statement may represent the state of 
things whish existed in 1837 or even in 
1846 (vide paragraph 88 of the seaond 
report of the Indian Law Commissioners), 
But it does not represent the state of things 
now, 

Bilas Roy and Srilal ‘are not unsophia- 
ticated villagers. ‘They are merchants living 
in Calcutta in the 20th centary, with 
plenty of money behind them, having ready 
access to the best legal advice available. 
They would not put their hands in their 
pockets at the mere nod of a Bench Clerk. 
In the present case, who was most likely 
to act the part of tempter? The rich 
man or the poor man? The question 
seems to me. to answer itself, Macaulay’s 
phrases do not help Srilal on the facts 
and as to the Jaw, the oommentariés of 
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the various Indian Law Commissions are 
not evidence, however interesting they may 
be historically. -We are bound to construe 
the Penal Code in the form in which it was 
finally passed by the Legislature in 1860, 
with such amendments as may have baen 
subsequently made by the same authority. 

On the facts, in my opinion, ib is abund- 
antiy clear that Srilal’s condnct on the 
5th February was entirely voluntary. In 
my opinion on that occasion he instigated 
Karuna. to instigate the Magistrate to 
socept the bribe which he himself delivered 
to Karuna. Such conduot is shameful 
and iniquitous in the highest degres. if 
deserves the strongest condemnation at the 
bands of every respectable man in the 
country, every man who feels that ib is 
essential to the welfare of soviety that Justice 
should be pure and should not be defiled by 


corruption. 


But weare not concerned with the moral 
quality of Srilal’s astions. Weare only 
with their oriminal quality. 
Nothing is a criminal offence which is not 
made so by the law. Ji Srilal has oom- 
mitted no offence within the meaning of 
the Penal Code, he is entitled to-an ao- 
quittal. The: question before us is even 
narrower. We do not propose to consider 
whether Srilal might have been charged 
and convicted of some offence other than 
that with which he has been charged and 


. of ‘which he has been convicted. We con- 


fne ourselves to the precise charge on 
which the conviction rests, to which alone 
the argament at the Bar has been dirested. 
The question is whether on that sharge 
given the facts I bave found, the sonvic- 
tion gan or cannot be supported in law. 


What is charged is that by instigating 
Karuna to instigate the Magistrate to 
accept a bribe from Srilal, Srilal commit- 
ted an offence under sections 161 and 109 
read with section 116 of the Penal Code. 
The reference to section 109 is superfiuous 
and may be disregarded. 

Seotion 161 deals with the anceptance 
by a publie servant of an illegal gratifiaa- 
tion or bribe “as a motive or reward for 
doing or forbearing to do any official act, 
or for showing or forbearing to show, in 
the exercise of his official functions, favour 
to any person.” No question arises upon 


-~ that seation. 
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was to be given to the (Magistrate as a 
bribe. 

Under the Code the person viio offers 
a bribe to a public servant is treated as 
the abettor of the offence created by sec- 
tion 161. - If the bribe is aesepted, the 
public servant is punishable under sestion 
161 and the giver of the bribe under 
that section read with section 109. The 


- gase is put in illustration (a) of the latter 


section, If the bribe is not accepted, the 
public servant commits no offence, but 
the person who offers the bribe -is still 
punishable under section 161 read with 
section 116. The. case is again put in 
illustration (a) of section 116. In both 
cases the offence committed by the person 
who offers the bribe is, ascording to the 
scheme of the Code, an abetment of the 
offence described in section 161, which may 
for brevity be called the offence of bribery. 

{n the present case, no bribe was actual. 
ly offered to the Magistrate. The bribe 
was given to Karuua for the Magistrate 
but was arrested in his hands. The ques- 
tion is whether in these 
Srilal committed abetment of bribery. The 
answer to it depends on the true oon- 
struction of sections 107, 108, 109 and 116 of 
the Code. 

It is argued on his behalf that these 
provisions do not make it punishable for 
one man to instigate another to instigate 
the sommission of bribery, unless the second 
abetment is actually committed and the 
publio servant is actually instigated to accept 
the bribe. 

Now, section 107 defines generally what 
is meant by the abetment of a thing. 
“A person abets the doing of a thing 
who— 

First, instigates any person to do that 
thing; or, 

Secondly, engages: with one or more 
other person or persons in any conspiracy 
for the doing of that thing, if an act or 
illegal omission takes place in pursuance 
of that conspiracy, and in order to the doing of 
that thing; or 

Thirdly, intentionally aids, 
or illegal omission, 
thing.” 

The explanations appended to the section 
need not detain us, 


by an act 
the doing of tbat 


The money given to Karuna | 


Circumstances 
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Section 108 defines what is, meant by 
abetting an offence and for the present 
purpose an offence is a thing made punish- 
able by the Code (sestion 40). It is 
provided in section 108 that “a person 
abets an offence who abets either the 
commission of an offence or the commis- 
sion of an act which would be an offence. 
if committed by a person capable by law 
of committing an offence.” It will, be 
observed that what is abetted is in section 
107 “the doing of a thing” and in section 
108 “an offence” or “an act”. Abetment 
as an offence saonsists of abetting 
some offence made punishable by the 
Code. ` 

Section 108 has five explanations, of wbich 
the second and fourth arë as fol- 
lows:— 

“Explanation 2.—To sonstitute the offense 
of abetment, it is not necessary that the 
act abetted should becommitted, or that 
the effect requisite to constitute the offence 


- should be caused.” 


Explanation 4.—The abetment of an 
offence being an offence, the abetment 
of such an abetment is also’ an offence.” 

The question before us really turns on 
Explanation 4, but that Explanation must 
be construed with the rest of section 108. 
and with sestions 149 and 116, I leave ont 
section 115, which deals witha special case 
and is on the same lines as section 116. 


Sections 10 and 116 prescribe the punish- 
ment for the offence created by or describ- 
ed in section 108, in the two cases (1) 
when the act abetted is committed in 
consequence of tie abetment and (2) when 
the offence abetted is punishable with 
imprisonment and is not committed. The 
expression act abetted” in seotion 109 can 
only mean “offence abetted”, meaning the 
principal offence. No one can be punished 
under section 109 unless the offence or aot 
abetted within the meaning of section 108 
is actually committed. The word “ act” 
is used in section 109 instead of “ offence ” 
as a more general word with reference to 
the first clause of section 103. 


Explanation 4; as the learned Advocate. 
General suggested, may be read as follo ws:—- 
“When the abetment of an offence is 
an offense, the abetment of such an abet- 
ment is also an offence.” The-abetment of 
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the offence abetted is not committed and ` 


` is not punishable with imprisonment 
(section 116). In other cases the abetment of 
an abetment of an offence is expreasly 
declared to be an offence, that is, a thing 
made punishable by the Code. The words 

when the abetment of an offence is one 
offence? donot mean “when an abetment 
of an offence is actually committed.” They 


mean “when the abetment of an offence ‘is by. 


definition or description an offence under the 
Code,” that is, when the abetment of an offence 
is punishable under section 109 or sestion 116 
or some other provision in the Code. 

Baut it is argued—end at first I was some- 
. what impressed by Mr. Dass argument 
on this point—that though the Code deslares 
in the plainest terms that the abetment of 
an abetment is under certain conditions an 
offence, the Code provides no punishment 
for the abetment of an abetment. It is 
conceivable that the Legislature were guilty 
of this omission, but it in not likely. The 
true view seems to be that reading Explana- 
tion 4 with -the rest of section 108 and 
with sections 109 and 116, what is meant 
is that the abstment of an abetment of 
an offence is merely one form of the 
offence made punishable by these sections, 
namely, abetment of what may be called 
the principal offence, that is, the offence 
aimed at by the first abettor. 

Take the illustration to Hxplanation 4. 

“A instigates B to instigate O to 
murder Z.” If B instigates O and 4 is 
murdered there is no difficulty. It isnot 
“disputed that A is punishable, but how is he 
punishable except under section 109 for 
abetment of murder? If B instigates O but O 
refuses to murder Z, it is similarly not dis- 
puted that 4 is punishable, but he can 
only be punished under section 115, again for 
abetment of murder. 

Then comes the oase which approashes 
the present case, B refuses to instigate 
O and Z is not murdered. A is still 
. guilty of abetment of murder just as he 
was before. <A’s criminality is under the 
Codəa the same in all three cases. HExplana- 
tion 2 of section 108 applies when B 
does not instigate O just as much as 
when O does not murder Z. 

The result would be the same, however 
long the chain may be between A and Z. 


` 
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In this view the abetment of an abeiment 
of an offence ig no more and no less than 
the abetment of that offence, If the second 
abetment is not committed, Explanation 2 
applies. This seems to me the only in- 
telligible way of interpreting the language 
used. The words mean—when the abetment 
of an offence is punishable under section 
109 or under section 116, the abetment - of 
such an abetment is also punishable under 
one or other of thos esections, as the case may 
be. = 


In the present case A has instigated B to 
give O a bribe offered by A. If the Code 
made the giving or offering a bribe an offence 
under section 161 in the same way as the 
section makes the acceptance of a bribe an 
offence, there would be no difficulty at all. 
We shonld have heard nothing of abetment 
of. abetment, It appears to me to make 
no difference that the giving or. offering 
a bribe is punishable under the Code, 
not under section 161 bnt as an abet- 
ment under sestion 109 or section 116, as 
the case may be. The offering a bribe 
is an offence. That offence was clearly 
abetted and the abetment amounts to an 
act punishable under the Code as an 
abetment of bribery or ‘the acceptance of a 
bribe. 


The argument that the Code treats the 
person abetted as the agent of the abettor 
is without foundation, so far as the Penal 
Code is concerned. The Code, as I have 
pointed out, speaks of ubetting an act or 
an offence. Under the Code if A orders 
B to murder Z and afterwards recalls 
the order but B nevertheless murders Z, 
A wonld still be guilty of abetment of 


murder. The law in England is apparently 
different. (Stephen’s Digest of the Criminal 
Law, 42). In fast the cognate topics are dealt 


with in English Law on lines so different 
that the English cases which were referred 
to in the argument appear to me to be of 
little or no assistance and I do not 
propose to deal with them. I feel that 
I might easily be misled by false analogies. 

As to the Indian authorities there seems 
to be only one case in the Indian Law 
Reports which is in point, “Hmoress vy. 
Troylukho Nath Chowdhry (1). The oase 


(1) 40. 366; 3 Q. L. R. 625; 2 Ind, Deo, (N. 3.) 288, 


824 INDIAN OASES. [1918 


SRILAL CHAMARIA V, EMPEROR. 
when properly read supports the view I 


have expressed, but the circumstance that 


there was no argument for the prisoner 
detracts from its weight as an authority. 


‘As put in the judgment, it is the case of an 


abetment of an abetment and it is sited by 
Mayne in support of the/proposition that it 


makes no difference in the guilt of the 


abettor if the agent “falls-in with the plans 
of the abettor, knowing his criminal purpose, 
but intending to sause its detection” 
(2nd Edition, page 46). The “agent” was 
a man .named Cummins. The prisoner as 
abettor instigated Cummins to aid the prisoner 
in stealing the goods of Cummins’ master. 


” Cummins informed ‘his master and laid 


a trap for the prisoner, So it might be 
said in the present case: Srilal instigated 
Karuna to aid Srilal in bribing the Magis- 


1 


trate. a 


I have hitherto dealt with the ques-’ 


tion’ oflaw on the footing on which it 
was principally argued, namely, that the 
suggestion that the Magistrate should be 
bribed came from Srilal. But I havesaid 
above that, if the other view be taken, 
namely, that Karuna first approached Srilal 
on the subject, the fast, in my opinion, makes 
no difference inlaw. Srilal, as I have found, 
was a free agent, free to give or refuse 
a bribe, free to act according to the dis- 
position of his own mind.. It is indisputable 
that the bribe was to come from Srilal, 
not from Karuna. It is not-asif Karuna, 
for reasons of his own, had determined 
to bribe tke Magistrate and had then been 
incited by Srilal to pay the bribe out of 
his (Karuna’s) own pocket. The resembl- 
ance is not to thecase where A instigates 
B to murder Z, B having already made 
up his mind to commit the murder. The 
resemblance is to the case where A, whe- 
ther he or B first suggested the murder 
to the other, comes to B at the last 
minute and gives B, who has no weapon, 
a loaded pistol for the purpose in view. 
Karuna could not have moved a step 
unless money were supplied by Srilal. It 
was Srilal who eventually did supply the 
money. The bribe, when delivered, would 
not have been Karuna’s bribe, it would 
still have been Srilal’s bribe delivered 
through Karuona’s hands. Whatever may 
have previously happened, however much, 
either before on after the 28th January, 


Karuna may have led Srilal cn, it still 


‘yemains that in the final, act, about the 


facts of which there is really no dispute, 
Srilal, when he handed over the Rs. 2,500 
to Karuna, committed a further, separate 
aud distinct ast of instigation for which 
the law makes him punishable as for an abet- 
ment of bribery. In this view the overt 
act of supplying the money, Srilal’s own 
act, is given the prominence which it de- 
serves, ; 

For the raasons indicated I would dismiss 
Srilal’s appeal. 

As to Mimraj,,we set aside his conviction, 
The fine imposed. upon him must, if paid, be 
refunded. : 

Ssamsoc Hoos, J.—The appellant Srilal - 
Chamaria and Mimraj Benia were tried 
together by the 3rd Presidency Magistrate 
of Caleutta. Srilal has been convicted of 
an offence under sections 161 and 109, 
read with section 116, Indian Penal Code, 
and sentenced to three months’ rigorous: 
imprisonment and a fine of Rs. 1,000, 
Mimraj has been convicted of having 
abetted the offence committed by Srilal 
and sentenced to a fine of Rs. 1,000 only. 
Bath of them have appealed. There 
were other charges framed against them 
but these were not pressed kefora the 
Magistrate and I am not concerned with them. 

The story told by the prosecution is to 
the following effeat:—On the complaint of 
one Ram Gopal Khemkar, Bilas Roy 
Chowdhury was placed on his trial on 
charges of criminal trespass, house-breaking 
and theft before Mr. Asutosh Mookerjee, 
who was then the Sth Presidency Magis. 
trate for the town of Caloutia. The first 
date of hearing was the 3rd of January 1918, 
and the trial lasted till the 22nd of 
February 1918, when the complainant and 
the accused having settled their differences, 
the Court acquitted the accused under 
section 258 of the Crimival Procedure Code. 
It.is of some importance in this case to 
bear in mind the nature of the complaint 
against Bilas Roy Ohowdhbury and the 
defence set up by him in that case, 
as the gravity or otherwise of the sharge 
against Bilas Roy must have, to a very 
large extent, inflaenced the condust of Srilal. 
It appears that the complainant Ram Gopal 
Khemkar was for a long time carrying 
on business in a room at 203/1, Harrison 
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Road. There was a number of ‘other shops 
in the same premises. In the meantime 
Bilas Roy became the lessee of the house 
and the complainant thus became one of 
his sub-tenants. Bilas Roy gave notise to 
tbe complainant onthe 4th of June 1917 
to vacate the room on or before l5th Asarh 
(Sudi) Sambat 1974 (4th July 1917), and on 
failure to comply threatened to charge him 
rent at Rs, 200 a month, complainant having 
refused a proposal to increase his rent. 
Complainant, however, did not vacate the 
room. There were insolvency proceedings 
against the complainant at the instance of 
some of his creditors and on the 24th of 
August 1917 he was ‘adjndisated an in- 
solvent, and on the same day the Official 
Assignee seized some of the piece goods in 
the shop and other things found there. 
Complainant’s case was that he had resumed 
sarrying on his business from the 24th of 
September 1917 with the permission of the 
Court, that, as usual, he cloned his shop in 
the evening on. the 4th of November 1917 
and went to his house, which was near by, 
after looking up the door. “At 10 or 10.30 
A. M. on the 5th of November 1917 ha 
was informed by his Darwan that. Bilas 
Roy had broken the padtosks of his shop 
and carried of allthe goods in it inaluding 
his accounf books: It appears that Bilas 
Roy’s Gomasta had filed an application in 
the Court of the 2nd Presidensy Magistrate 
on the 8rd of November 1917 against Ram 
Gopal Khemkar, stating that Ram Gopal 
was his tenant paying him rent at Rs. 71.9.0 
per month, that he had become an insolvent 
and had removed all the goods from the 
room_and kad kept the room under lock 
and key for more than two months and 
had not paid his rent, and he prayed that 
he may be allowed to open the room in 
the presence of respectable persons and 
make a list of articles, if any be found 
there. The Magistrate examined the com- 
plainant and made the order “file.” Apparently, 
after this order passed by the Magistrate, 
Bilas Roy opened the shop and removed 
what was there. 

The defence of Bilas Roy to the charge 
was that as landlord he had a right to 
do what he did, that the goods of the com. 
plainant in his shop had vested in the 
Official Assignee and the complainant could 
not, therefore,.complain of the action taken 
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by Bilas Roy. ft was also stated by Bilas 
Roy in ona of his applications to this 
Court that there was nothing ia the shop 
except a-chisel, a hammer, a few gunnies 
and. some waste papera; all the articles in 
the shop having been previously removed 
by the Offcial Assignee. When these pro- 
ceedings were going on between Kam 
Gopal -and Bilas Roy, the prosecution case 
is that on the 13th of January 1918 Srilal 
Chamaria, who looked after the business 
of Bilas Roy and was either his Gomasta 
or partner, came to the house of Karuna 
Bhusan Banerjee, the Bench Clerk of the 
Sth Presideucy Magistrate, and offered to 
pay the Magistrate Rs. 10,000 on bahalf 
of Bilas Roy as a bribe for acquittiog 
Bilas Roy. Karuna had in the beginning 
of the interview told Srilal that he would 
try but afterwards declined to ‘make such 
an offer to the Magistrate, whereupon Sri- 
lal left; Srilal renewed his visits from time 
to time, but Karuna remained abdarate and 
eyen told him not to some to his house. 
On the 24th of January 1918 Srilal offered 
Rs. 1,500 as reward to Karuna. Karane 
again told him not to some to his house. 
A day or two later he came again and 
Karona’s attitude did not change. On the 
28th of January 1918, Karuna seems to 
have thought that his position was being 
compromised, as it appears from his evidence 
that he had some suspicion that he was 
being watched by Ram Gopal’s men, that 
he felt uneasy at the thought that 
Srilal’s constant visits in a motor car 
may have attrasted the attention of his 
neighbours and that different men that accom- 
panied Srilal at different times might also 
circulate the fact. Accordingly, for his own 
protection he went to the Chief Presidency 
Magistrate and told him what bad 
happened. The Magistrate told him to 
“play” with Srilal and himself communi- 
cated with the Folice. Srilal came again 
the next day and offered ornaments worth 
Rs. 5,000, if money was not acceptable. 
After the interview with the Ohtef Prest- 
dency, Magistrate, Karuna’s attitude to- 
wards Srilal changed and he was holding 
out false hopes to Srilaland it was ulti- 
mately arranged that Mohendra Nath Maker- 
jee, Inspestor of O. I. D., with two respeatable 
residents of the losality, would remain in 
hiding in Karuna’s house and that Srilal 
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would be invited to come and make the 
payment. On the 5th of February 1918, 
Karuna sent word to Srilal to come to 
his house between 8 and 9 p.m. with the 
money. He came at about 7-15 P. M., had 
a talk with Karuna, theri went ont fort 
while and then came back with Mimraj. 
There were currency notes with Mimraj 


“and 25 packets, eack corfsisting of currency 


= 


notes of Rs. 10 and 5 to the value of Rs. 100, 
were handed to Karuna and as soonas this 
was done, Mohendra and his sompanions, 
who were in hiding and’ were hearing what 
was going on between Srilal and Karuna, 
came out of their hiding place and seized 
the packets of notes, which were afterwards 
produced before the Chief Presidency 
Magistrate. From the conversation that was 
overheard by Mohendra Nath Mukerjee the 
arrangement between Srila] and Karuna 
seems to have been this: that Srilal was 
to pay Rs. 2,500 then and the remaining 
Rs. 2,500 he was to pay the next Saturday 
to the Magistrate himself when Karuna 
would introduce him to the Magistrate, 


- Mohendra and the witnesses as well as 


Karuna also state that Srilal not only 
insisted on an acquittal for Bilas Roy but 
also insisted onthe Magistrate sanctioning 
the prosecution of Ram Gopal Khemkar for 
bringing a false case. These are the salient 
fasts of the case as alleged by the pro- 
secution. ` 

It may be convenient to dispose of the 
case of Mimraj first. lt would be seen from 
the fasts I have stated above, that evidense 
against him is inenfficient to support his 
conviction. Agreeing with my learned 


_brother I direct that he be acquitted. 


1 shall now dealwith the case of Srilal. 
He admits that on the th of February 
he paid Rs, 2,500 to Karuna, but denies 
that the proposal to bribe the Magistrate 
emanated from him. His defence, which 
is contained in bis written statement 
filed before the trying Magistrate on 26th 
March 1918, is to -the effect that it was 
Karuna who instigated him to bribe the 
Magistrate, that Karuna,~when the gase 
was going on, saw him several times in 
his place of business in the Royal Ex- 
change and in the precincts of the Court, 
proposed that he should pay a_ bribe tothe 
Magistrate and get rid of the case pend- 
ing against Bilas Roy, that he was 
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unwilling to do so at first but afterwards 
yielded, being threatened that if he did 
not pay, Karuna will close with the other 
side who were also proposing to pay a 
bribe tg the Magistrate and Bilas Roy 
would be sent to Jail, but on the other 
hand if he agreed to pay, not only the 
case against Bilas Roy will be dismissed 
but also sanction will be given for pro- 
secution of the complainant under section 
211, Indian Penal Code. 

The trying Magistrate has accepted the 
story as told by the prosecntion and has 
disbslieved the defense. 

In support of the appeal by the accused 
persons, it has been contended before ‘us 
that the story told for the prosecution is 
inconsistent with the probabilities of the 
case and the true version is that given 
by the defence. The defence, I muy state, 
examined some witnesses mainly to prove 
Karana’s visits to Srilal at the Royal 
Exchange. Karuna denies having ever 
gone there. An attempt. bas been made 
on behalf of the appellants to show that 
Karuna had been punished for misap- 
propriating money out of fine realised from 
a convicted person and is not a man of 
the high moral sharaster which heclaims 
to be. Ib appears that 2 sum of Rs, 3 
had actually been misappropriated and the 
question was, who had misappropriated 
the. money, the Bench Clerk Karuna or 
Amarnath Bose the cashier. The Chief 
Presidency Magistrate believed the cashier 
and punished Karana but subsequently 
Amarnath Bose was, withina few months 
of this incident, tried and convicted of 
criminal breach cf trust to the extent of 
Rs. 1,000 and thereafter Karuna ap- 
proached the Ohief Presidensy Magistrate 
for resonsideration of his previous decision 
and the Chief Presidency Magistrate re- 
scinded his previous order and restored 
Karuna to his former grade and post. I 
do not think there is sufficient evidence 
in the record upon which I could say 
that Karuna had misappropriated this 
amount. I am not, however, prepared to 
believe Karuna’s story so far as it 18 not 
supported by any other evidence, and 
although I do not consider the defence 
evidence to be satisfastory, there are sir- 
cumstances in the case which make mo _ 
hesitate to accept Karung’g. story tha - 
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up to the 28th of March he had 
Srilal’s proposals with contempt, that be- 
fore the 28th of March he had held out no 
hopes and had given no encouragement 
to Srilal, zp 

That. Srilal would at the very beginning 
come out with a proposal to pay 
Rs. 10,000 and’ then reduce the amount 
to Rs. 5,000 seems to be only 
consistent with the amount of bribe being 
a matter of negotiation between Karuna 
/ and Srilal, Karuna asking for a larger 
amount and Srilal only, agreeing to pay a 
smaller sam, This conduct of Srilal is 
wholly inconsistent with the prosesution 
story that all the importunity and solicita- 
tion was on the side of Srilal and lends 
support to the story of the defence. It 
is proved that on the 5th of February 
Srilal wanted from Karuna an assarance 
that the money which he was going to 
pay would ultimately reach the Magistrate. 
This was a refisction on Karuna and was 
an insult to him. If all the importunity 
was on the side of Srilal, would he dare 
to offend Karuna in this way? €rilal’s 
attitude on the 5th of February may, how- 
ever, be explained by the fact that Karuna 
during the last fewdays before that date 
had pretended that he was anxions to olose 
the bargain with Srila], and it is a possible 
explanation that Srilal took advantage of 
Karuna’s pretended anxiety to olose with 
him and did not hesitate to dictate his 
own terms, Lut reduction of the cffer from 
Rs. 0,0C0 to Rs. 5,0CO cannot be so easily 
explained. It is not olear from Karuna’s 
evidences on what date the offer was reduced 
from Rs. 10,000 to Rs. 5,000, and I feel 
a stroug suspicion: that Karuna felt uneasy 
after he spoke of this reduction as having 
taken place before the 28th February and 
then changed his story and added that 
this reduction was made after that date 


i. e„ after Karuna had communicated 
with the COhief -Presidensy Magistrate. 
This was in examination-in-chief. Mr, 


Swinhoe’s evidence suggests that the reduc. 
tion from Rs, 10,000 to Rs. 5,000 had been 
made before Karuna saw the witness on 
the 2&th of January. That Karuna told 
an untruth when he changed his own story 
is clear from his statement contained in 
Exhibit I. 

If -this be so, I gonsider Karuna to be 
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unreliable and this conclusion is based largely: 
on the broad fasts of the case and not 
on anything said by him under the stress 
of cross-examination. 

If the reduction was made before the 
28th of January, it must have been “on 
the 25th or the 26th at “the latest, as 
Srilal did not see -Karuna again before 
the 29th. Apparently, the position of Bilas 
Roy in relation to the proceedings taken 
against him was less favourable on the 
26th than it was on the 138th of January, 
when Srilal first saw Karuna. The only 
explanation .thaf can be suggested is thut 
Srilal had besome somewhat confident of 
success by reason of the advice given 
by Mr. Langford James. This advice, 
however, appears to have been given about 
the 28th or the 29th of January and 
sould .not have, therefore, influenced Srilal 
if he bad offered the reduced amount on 
the ¥5th or 26th. 

It is also inconsistent with the pro- 
secution story that although Karuna felt 
indignant at the offer of a bribe, he did 
not forthwith tell anything about it to the 
5th Presidency Magistrate, to whose Bench 
he was attached and whom he met every 
day in Court. Karuna has given mo 
satisfactory explanation of this omission. 
It appears from the evidence of the 
Magistrate that he same to know from 
Karuna for the first time on.the Eth of 
February of the attempt made to bribe 
him. Karuna’s evidence does not also 
explain bow Srilal, having agreed to pay 
Rs. 5,000, came on the Sth prepared to 
pay only Rs, 2,500 that day, agreeing to pay 
the rest later on. It is also significant 
that when making the payment Srilal for 
the first time-makes a new condition of 
an imporiant nature about sanction to 
prosecute Ram Gopal. From the tenor of 
the sonversation overheard by Mohendra 
and from the evidence of Mr. Swinhoe it 
would seem that this condition was not 
wholly new but had been previously disa- 
cussed between Karuna and Srilal but 
Karuna has chosen to withhold the informa- ` 
tion. 

It has also been suggested on behalf of 
the defence that there is no explanation 
why the detection of Srilal did not take 
place on the 8rd of February or at any 
rate on the 4th. It appears from Mohendra’g 
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evidence that he was ready on the 3rd 
as well as on the 4th to go te Karuna’s 
house. Karana’s explanation that he was 
afraid, if he tried‘to secure witnesses, the 
report might reach the ears of Srilal does 
not appear to be satisfactory and the 
defence suggestion that Srilal could not 
‘be easily induced to part with his money 
is not without foree. Karuna’s conduct 
in continuing a pretended attitude of 
friendliness towards Srilal when Mohendra 
detested him in the act of paying, money 
to Karuna is also suspicious and explains 
why Srilal did not then and. there expose 
Karuna before the Police Officer. The 
impression produced in Srilal’s mind was 
that both he and Karuna were taken 
by surprise by the Police Officer, and not that 
Karuna had betrayed him. 

My conclusions, therefore, are thgt the 
truth of the defence story has 
negatived and it has not been established 
beyond reasonable doubt that the instiga- 
tion first came from Srilal,and I am not 
prepared to say that the suggestion to pay 
- a bribe to the Magistrate did not first 
emanate from Karuna, As l have said 
before, it is possible that immediately be- 
fore the 28th of. January something had 
happened which, frightened Karuna and 
“he went to the Magistrate to clear his 
character. If he was from the very begin- 
ning indignant at Srilal having made 
‘such a daring proposal to him, it is not 
likely that Srilal would have persisted in 
visiting Karuna about 6 times unsuscess- 
fully. It is noticeable that although 
Karuna’s present story is that Srilail had 
visited bim 6 times before the 22th January, 
to the Chief Presidency Magistrate he men- 
tioned only two such visits. If Srilal 
came to Karuna’s house as often as it 
ig alleged in motor car, the absence of any 
of Karuna’s neighbours from the witness- 
box to prove such visits would also throw 
suspicion on the story. Without, therefore, 
"being able to say that ‘the defence case hag 
been -fully .established, I would say that 
upon the evidence Iam not satisfied that the 
story of the prosecution except as regards the 
incidents of the 5th of February bas been 
established beyond reasonable doubt. I, 
however, see no reason to disbelieve the 
story of the prosecution relating to the 
oscurrence of the Sth of February as dig- 
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slosed in the evidence of Mohendra Nath 


Mookerjee, Bencde Behary Basu and 
Norendra Nath Seal. It appears from the 
evidence of Mohendra Nath Mookerjee that 
on the 5th of February Srilal came to 
the house of Karuna at about 7-30 P.N. 
and called him from outside. Karuna, who 
was then in the room which is his batta- 


khana the doors of which were bolted 
from inside, asked who he was and 
a voice answered ‘Manmatha’. “Then 


Karuna went ont, ‘saw the visitor and 
same back. Karuna then operei the 
door of his room and Srilal same in and 
had a talk with Karuna. He told Karuna 
that he was going to give Rs. 2,500 then 
and on being satisfied that the Magistrate 
had got the money after an interview 
with him on the following Saturday, he 
would pay the balance of Rs. 2,500. His 
condition was ‘that the case before the 
5th Magistrate was to be i declared false 
and thə prosecution party were to be 
charged under section’ 211, Then Srilal 
went out saying that he was going to 
fetch the money. He then returned with 
Mimraj. Mimraj handed a bundle of papers to 
Srilal, out of which Srilal took out 25 packets 
of Government currency notes and gave 
them to Karuna. Karuna counted the contents 


„of each packet and as soon as the count- 


ing was finished, Mohendra Babu and his 
companions came into the room from behind 
the screen and snatched the bundle from 
Karuna. Srilal and his companion beseeshed 
the Inspector to hush up the matter. They 
took off their pugris and placed them aft 
Mohendra’s feet and wept. The Inspector 
then prepared a search list which was 
signed by his companionsand Karuna, , 

The question is whether this evidence, 
if believed, ig sufficient for a conviction. 
It is urged on behalf of the appellants 
that mere offer of a bribe is not an 
offence unless the act amounts to abetment 
of an ast of receiving a bribe by a public 
servant under section 161,Indian Penal Code. 
If the defence story is true and Srilal did not 
instigate Karuna to pay money to the Magis- 
trate but on the other hand it was Karuna who 
was trying to induce Srilal to pay a bribe to 


“the Magistrate, threatening him with injury if 


he did not comply, Srilal would not þe 
guilty of any offence. As.I bave said 
before, I am not satisfied that the ingite- 


a 


_trap according to instructions 
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ment in the first instance came from Srilal 
and upon this view of the case I hold 


that the instigation charged against Srilal 


has not been established. It is not unusual 
in this country for ministerial officers ‘ to 
take bribe in the name of their superiors. 
There is some evidence in the record to 
show that the atmosphere of the: Police 
Court is not wholly pure (P. W. No. 6, page 
25, Part D). on : 

- It has been further contended that eyen 
upon the facts asalleged by the prosesu- 
tion, on the th and for some days. im.’ 
mediately preceding that date, Karuna was 
inciting Srilal to pay the money with the 
ultimate object. of ecatshing him into a 
given to 
him by the Chief Presidency Magistrate. 
Upon the charge as framed and on which 
Srilal has been convicted the question to 
be answered is, whether on the 5th February 
Srilal was instigating Karuna to -instigate 
the Sth Presidency Magistrate to accept a 


_ bribe; my answer is inthe negative. Admit- 


ee 


tedly on that day Karuna: had himself 
sent for Srilal and had asked him to come 
with money to bribe the Magistrate. The 
incitement or instigation came from Karuna, 
and not “from Srilal. The ease is different 
from tbat of a Polis spy who procures 
the commission of an offence for the 
purposeof detecting it. In those cases the 
instigation by the spy does not affect the 
offence committed sat his instigation. 
the question being whether Srilal instigated 
‘Karuna, the fact that Karuna was himself 
instigating Srilal would negative hie being 
instigated by Srilal. 

The next argument put forward on 
behalf of the prosecution raises a question 
of considerable difficulty and importance 
and although upon the view of the case 
that I-.take it. is not -necessary to decide 
that question, yet as the point has been 
fully argued I think I may shortly express 
my views on it. It has-been sontended 
that under Explanation 4 of section. 108, 
Indian Penal Code, the abetment of an abet- 
ment means the abetment of an act which sub- 


““ sequently -ripens into an actual abetment of 


the principal and not an abetment or in- 
sitement merely to insite another when 
that other has not at all been insited: 
In other words, it is urged that without 


' Karuna inciting the Magistrate the abet- 


=> 
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ment of Karuna by Srilal did not amount 
to an abetment of anabetment. The langn- 
age of Explanation 4 is not very clear, The 
idea thatthe Jaw was expressed in the 
form of syllogism cannot be entertained. 
It would beso foreign to the usual method 
of drafting a Statute. It is suggested by 
the learned Advocate. General that Explana.- 
tion 4 should be read thus “ when the 
abetment of an offence is an offence, the 
abetment of such an abetment is an offence,” 
I think this is the correot way of in. 
terpreting the section. ` 

The question mainly turns on the mean- 
ing of the words abetment of an abet- 
ment.” Haying regard to the nature of 
the charge in this case, the only form of 
abetment we need consider is abetment 
by.instigation. There is no question of a 
conspiracy as according to the prosecution 
Gase, Karuna and Srilal were ab Gross- 


` purposes from the very beginning. I sould, 


therefore, substitute the word 
by the word ‘iustigation’ and put the 
question inthis form, Was there in this 
case an instigation of an instigation P Hav- 
ing regard to the definition of the word 
‘abetment’? as including both the abetment 
of an cffence as well as the abetment of an 
act which, if committed, would be an offenge, 
the question is whether there was on 
the part of Srilal an instigation of an 
actual instigation by Karuna, which insti- 
‘gation amounted to an offence, or the 
instigation of an act which, if committed 
would have amounted to an offence. It ig 
clear there was inthis case no instigation 
of an’ actual instigation, but if the progecu- 
tion story is true, Karuna was. instigated 
to doan act which, if committed, would 
have been an offence. `The position seems 
to ‘me to be fairly clear. Our attention has 
been drawn to an expression of opinion 
contained in 4th Edition of Mayne’s, Indian 
Penal Code (p. 239), that if A asks B to 
go toa place and instigate O, 4 commits no 
offence until B “has ihstigated C. It ig 
noticeable that this expression of opinion ig 
not to be found in the author’s own edition of 
the book but for the first time appears in 
the 4th Edition revised by Mr. Swami: 
nadhan. No authority is cited for thig 
‘proposition and I do not consider that 
the expression of opinion is well-founded, 

Reliance- has been placed on” various 


abetment ' 


- 
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oases on both sides, but Ido not think ‘it 


necessary to go further into this question 
as*-Lagree with all that has béen said on 
the point by my ledrned brother. 

I regret to have to differ from him. On 
the conclusions arrived at by me I ‘would 
acquit Srilal also and discharge him from 


his bail. bond. 


Byrne Corret.—As regards Srilal Obamaria, 
the appellant in this appeal, our opinions 
differ, They will ba laid before the Hou’ble 
the Chief Justice under section 429, Criminal 


‘- Procedure Code, in order that he may appoint 


1 


_visted, but his conviction has been. 


another Judge to hear the oase. 


A 
t 


The Ohief Justice referred the case to 


_ Fletcher, J., who delivered the following 


JUDGMENT, —This case. comes before 
me under the provisions of section 429 
of tha Code of Criminal Procedure. “The 
appeliant Srilal Chamaria was tried along 


\with one Mimraj Benia by the 3rd Presi- 


dency Magistrate and convicted on charges 
framed under sections 161 and 109 of the 
Indian -Penal Code, \ Mimrgj was also con- 
set 
aside by this Court. i 

The appellant Srilal was sentenced by 
the learned Magistrate to suffer rigorcus im- 
prisonment for 3 months and to pay a fine of 
Rs. 1,000 or in default to undergo a further 
period of:two months’ rigorous imprisonment, 


Srilal appealed to this Court, His 
‘ appeal was, heard by Richardson and 
Huda, J J. The learned Judges were 


‘jearned Judges. Richardson, 


+ Asutosh Mookerjea. - 


‘divided in their ~ opinion, 


was for upholding the conviction, whilst 


. Hnda, J., was of opinion that the convic- 
tion ought to ba set aside. 


The facts in the case sre fully set ont 
in the judgment. of the Magistrate as 
well as in the judgments of the two 
J., remarks 
in the course of his -judgment:—“The 
outstanding feature of the case is that on the 
night of the 5th of February, a sum of 
Rs. 2,500 wasadmittedly handed over by Srilal 
to the witness Karuna Bhasan Banerjee, the 
Bench Clerk and Interpreter of the Coart 
of the 5th Presidency Magistrate, Mr. 
A case was at that 
time pending, before Mr. Mookerjee, in 
which the complainant was a Marwari, 


r “named Ramgopal Khemkar, and tke accused 
_ ‘was a wealthy Marwari merchant, named 
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and 389 of the Penal Code. It is 
was fought with great . 


‘ parties and Bilas Roy was acquitted 


~~ 


Richardson, Ja, “7 


‘belonging to Bilas Boy. 
“was 
the room and paid no rent for 2 months, “ 


‘certain things | 


that. 
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Bilas Roy Chowdhury. Ramgopal had been 
the tenant of a room in a bnilding 
16 


insolvent, locked up 


adjudicated 
Bilas Roy had the room opened and 
were removed therefrom. 
The complaint preferred by Ramgopal was 
in respect of that entry. I am not 
dealing with. the merits. - The hearing 
began on the 3rd January and by the 
13th of January a‘ number of witnesses 


‘for the prosecution had been examined, 


On ‘the 3lst January charges were framed 
against Bilas Roy under sections 448, 453 
clear 
the case 
personal animosity on bcth sides, though 
after the present case had been instituted 


‘against the appellants'a settlement’ seems 


the 
on 
The facts contained 


to hava «been -arrived at between 


the 220d February.” 


in the above: statement are not disputed.. 


Srilal is a Gomasta cr--partner of Bilas 
Roy and in the course of his dealings 
with Karuna he was acting on bohalf of 
Bilas Roy. He intended that the 
should ba made over by. Karana. to the: 
5th Presidency Magistrate in order to secure’ 
the acquittal of Bilas Roy. ; 

The main controversy in this oase 
been as to whether the 


has 


the Magistrate should be bribed came 

originally from Srilal or Karuna.’ 
The case for the prosecttion is that 

Srilal visited’ Karuna on the 13th of 


January and on subsequent ascasions ab. 


his house, that Karuna on the 28th January 
saw Mr. Swinhoe with reference to the 
matter, after which Karuna. played the 
part of a Police spy and that on the 
night of. the 5th of February. Srilal 
made over to him -Rs. 2,500. in the 


_ presence of a Polise ‘inspector and two 


other witnesses who were concealed in 
Karuna’s houseaand the money was seized 
by the Inspector, On the side of the 
defence it was stated that the first sugges- 
tion of a bribe came from Karuna and 
that ha subsequently saw. Srilal at his 
office at 2, Royal Exchange. Witnesses 
were dalled in support of this defenss, 
I may say at the outset that I do no} 
accept the evidence adduced by tha defenga, 


a 


~ 


is said he. 


bribe, 


suggestion that. 
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The question, therefore, is whether 
is safe to convict Srilal on the ‘evidence 
on the reéord. So far as regards the 
evidencé apart from the incidents of the 
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it , read the aan as follows: “When 
the abetment of an offence is an offense, 


the abetment of such an abetment is also 
an offence.” Both Richardson and Shamsul 


oth of February, I think it would not be _ Huda, JJ., adopted this view. On considera- 


safe to convict the appellant. I’ am’ not 
l on the whole impressed with the evidence 
of Karuna, although I think if is not 
- improbable that he is rightin his state- 
ment that Srilal first approached him. 
But apart from the incidents of the 5th of 
February, 1 should hesitate to act on the 
evidence of Karuna without corroboration. 
The incidents of the 5th of February,- 
, however, stand on a different basis. They 
are amply corroborated, in fact they are~ 
not denied, 
“On that day” Srilal’ went to Kearuna’s 
“house voluntarily. He was under no sort 
of coercion or threat The conversation ~ 
between Srilal and Karnna was overheard 


by witnesses and: deposed to .by them. 
* Srilal wanted to be’ satisfied’ that the 
money reached the Magistrate. He wanted 


the case to be declared false and sanction 
to prosecute Ramgopal to be granted. 

There seems to have been a clear 
incitement by Srilal of Karuna to instigate 
the Magistrate to accept a bribe, which 
. Srilal then handed over to Karuna. 

The question is whether on these facts 
the csonyistion of Srilal can be supported, 
The answer depends on the meaning of 
sections 107, 108, 109 and 116 of the Penal 
Code. No bribe was actually offered to the 
Magistrate. 
defence that the Code does not make it an 
offence for a man to instigate another 
to instigate the commission of- bribery 
unless the second abetment is- dotually 
committed, Under section 107 a person 


-abets the doing of a thing who instigates | 


any person to do that thing. 

~ ection 108 defines what is meant by 
the abetment of an offence. ‘There are 
five explanations to this section. The 


second explanation ‘provides that to con- 
stitute the offence of abetment, “it is not _ 
necessary that the act abetted should be; 


committed or that the effect requisite to 
constitute the offence should be caused. 
Explanation 4 is in the following 
terms: “The abetment of an offence being 
an offence, the abetment of such an abet- 
ment is also an offence,” 


It was argued on behalf of the ` 


The prosecution : 


tion I am of the same opinion, As 
Richardson, | J., points out in his judgment, 
the words ‘when the abetment of an 
offence is an offence’ do not mean “when 
an abetment of an offence is -actually 
committed.” They mean when the abet- 
ment of an offence is by definition or 
description ` an offence under the Code, 
that is, when an abetment of an, offence 
-is punishable under section 109 or section 
_116 or some other provisisn of the Code, 
then the: abetment of such abetment is 
also an offence, . 

. Now, if that be the true reading of 
~ Explanation 4 to section 108, there can, 
to my mind, be no doubt about the 
correctness of the „conviction of Srilal. 
Srilal, when he handed over cn 5th of 
February Rs. 2.560, committed a distinct 
incitement of Karuna to instigate the 
Magistrate to accept a bribe. 

“It makes no difference in the guilt of 
the abettor if the agent “falls in with 
the -plans of the abettor, knowing his 
criminal purpose, but intending to cause 
its detection” [Mayne’s Criminal Law, 2nd 
Edition, page 469, Empress v. 
Nath Ohowdhry (1) ]. 


In the cireumstances, ‘I hold that the 


_ appellant Srilal was- rightly convicted-and 


accordingly dismiss his appeal. 4 


The appellant must surrender and serve 


ar 


out his sentence, 
< Appeal d smissed, 


Z —_ 


` 


Troylukho - 


' 
6, 


+ 
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“the facts found, his 
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PUNJAB CHIEF COURT. ` 
Criminal Reviston No. 275 or 1918.. 
May 10, 1918. 
Present:—Mr, Justice Shah Din. 
(DE WA SINGH—Pertitioner 
Cersus- 
EMPEROR—Responpent, 

Penal Code (Act XLV of 1860), s. 225 B— Resistance 
to lawful arrest-—-Offence, ingredients of —Overt act, 
proof of. 

In order to constitute an offence under section 
225B of the Penal Code, something more is required , 

‘than an evasion of arrest or a mere assertion by the 
person sought to be arrested that he would not like 
to be arrested or that.a fight would be she result 
of such arrest; there must be an overt act of resist- . 
ance or obstruction There must be positive evi- 
dence to show that the officer armed witha, warrant 
of arrest produced the warrant and that. the person 
ae tobe arrested resisted such arrest. 


“Griminal revision from the order of the 
Səssions Judge, Gurdaspur, dated thé 14th 
February 1918. | i 


Mr. Bishken Nath, for the Petitioner. 
Mr. Lal Chand, for the Respondent. 


JUDGMENT.—Thei ‘petitioner’ has been 
convicted of an offence under section 225B, 
Indian Penal Code, and the sole question 
for decision in this revision is whether, upon 
conviction under . the | 
is justified. The learned 


said section 


` Sessions Judge records the following findings 


against the petitioner: “On the Ist May 
1917 the bailiff took the warrant and showed 
it to the accused, who, however, refused to 
accompany the bailiff to Court Torrassa 
“In my opinion, the evidence sufficiently 
proves the defiant attitude assumed by 
Dewa Singh, who refused to accompany 
the bailiff, or give security for his due 
appearance.” : 


In support of his view tbat the petitioner 
is guilty under -section 225B, Indian Penal 
Code, the learned Sessions Judge observes 
as follows: “The warrant of arrest was 
to be executed underthe provisions of sec- 
tion 55, Criminal Procedure Code. It was 


.- not necessary for the bailiff to use foros, 


but Dawa Singh was bound to accompany 
him to the Court under the warrant, unless 
he were~ prepared to take the alternative 
of paying the desretal amount, for which 
hə had made himself liable thera and 


then.” 


ra 
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. I accordingly accept this 


= f 
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[1918 . 


pad 


Upon the above findings the. petitioner 
is not guilty of an ‘offence under section 


‘295B, Indian Penal Code, inasrauch as it 


is not found that he intentionally offered 
any resistance or illegal obstruction to the 
lawful apprehension of himself. In a resent. 
decision reported as Aijaz Husain y. Em- 

peror (1)- Mr. Justice Sandar Lal held 
that, in order to constitute an offence under 
section 228B of thé . Indian Penal Code, 
something more is required than an. evasion 
of arrest or a mere assertion by the 
person sought to be arrested that he would 
not like to be arrested -or that a fight 
would be the result of auth arrest. There. 
‘must be positive evidence to show _that 
the officer afmed with a warrant of arrest 
produced the warrant and that the person 
sought to be arrested- resisted such arrest. 
In the Allahabad case the acensed, on the 
warrant of arrest being shown to him, said 
to the officer who had come to arrest him:— 

Take me, if’you ean, to the Tahsil. I 
won't go.” The High Court held that this 
act did not constitute an offence under 
section 225B, Indian Penal Code, Similarly, 
in the case of Emperor v, Gajadhar (2) “ik 
was held by Mr. Justice Banerji that to justify 
a conviction under section 2258 there must 
be an overt act of resistance or obstruc- 
tion. 

Following . these pahoman I hold that 
the petitioner’s conviction under section 
225B, Indian Penal Code, is not justified. 
revision . and, 
setting aside the conviction and sentence, - 
I acquit him, ` 

i Revision accepted, 


(1) 85 Ind. Cas, 973; 33 A. 506; 14 A. L. J. 73); 
17 Cr. D. J. 418. 
(2; 8 Ind, Cas. 823; 7 A. L. J, 1174 11 Cr. L. J. 721, 
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MADRAS HIGH COURT. 
‘Oivit AppeaL No. 72 or 1917. 
April 18, 1918. 
Present: ——-Sir John Wallis, Kr , Chief Justice, 
and Mr. Justice Spanier 
T, W. SUBBAROYA CHETT[——DEFENDANT' 
— APPELLANT 
VETSUS 


Sir S. SUBRAMANIA IYER AND OTHERS — 


PLAINTIFFS—- RESPONDENTS. 

Trust, charitable—Trustee mining trust funds with 
private funds —Presumption—Bur den of proof— Trustee, 
removal of—-Misconduct—-Scheme for management— 
Strangers, association of, with trustee, inexpediency of 
—Civil Procedure Code (Act V of 1908), s. 92. 

Where the trustee of a charitable endowment 
mixes up his private funds with the trust funds in 
the accounts, the presumption is that the whole of 
the funde belong to the trust and the onus is on the 
trustee to show “that any portion of them is his 
private property. [p 834, col. 2 ] 

A Court will not be justified in removing a 
trustee who has long held the office at the instance. 
“of strangers who have no better title, in the absence 
of OT proof of the trustee's misconduct. [p. 836, 
col, 2 

In framing a scheme for the management of a 
trust, the association of strangers with the trustee 
which is likely to lead to friction shonld be avoided. 
Provision must, however, be made for periodical 
auditing of the accounts and for their inspection by 
those interested in the trust. [p. 837, col. 1,] 


Appeal against the decree of the Court of 
the Temporary Subordinate Judge, Chingle- 
put, in Original Snit No. 4 of 1916. 


FACTS appear from the judgement. 

Mr. T.-R. Venkatarama Sastra (with him Mr, 
M. 8. Vatdyanatha Atyar}, forthe Appellant. 
—The finding of the lower Court negatives the 
specifo charges of misappropriation brought 
against the defendant. Laxity in manage- 


- ment and want of method in keeping and 


maintaining accounts cannot entail his re- 
moval from office. That is found by the 
Subordinate Judge. The Subordinate Judge 
has framed a scheme appointing a Board 
of Trustees to manage the temple, though 
the defendant is to be one of the members. 
This Board is to be subject to the general 
control of the Dharmarakshna Sabha in 
Madras. 


The mere fact that the trustee was a 
young manand lacking in experience does 
not justify the association of strangers with 
him in the management ofthe temple. It 
is obvious that the machinery ‘will not run 
on smoothly and there is likely to be 
friction -among: the trustees. ' Mahomed 

53 


INDIAN OASES, 


833 


» 


Ismail Arif vy. Haee Ahmed Moolla Dawood 
(1). “ Proper saféguards might be inter- 
posed to prevent mal-administration of the 
trust funds, the. defendant being ordered 
to exhibit the accounts periodisally for in- 
spection by the worshippers. Provision 
may also. be made for periodical auditing 
of accounts. Annasamt Pillat v, Rama- 
krishna Mudaliar (2), 

The management should be under the 


‘control of a resident body and not of an 


association far removed from the place where 
the temple is situate. 
Defendant and his predesessors-in-office 


“have acquired title to the trusteeship by 


adverse possession. The widow of the last 
hereditary trustee, Sundarammal, executed a 
power in favour of defendant’s grandfather. 
Defendant’s grandfather and after him de- 
fendant’s father and cefendant have been, 
in possession of the office since 1868. In 
any event they have been in enjoyment for 
over 12 years since the death of the widow. 

Mr. P. R. Ganapathi Atyer (with him 
Messrs. V. 0O. Seshacharier and K. 5, 
Ramabhadra Aiyar), for the Respondents,— 
The defendant freely mixed up temple moneys 
with his own private funds. He even ad- 


mitted that he used the temple moneys for 


his own nse. That is misconduct in a 
trustee. The accounts had not been regular- 
ly kept and the lower Court was right 
in removing the defendant from the sole 
trosteeship and placing the, management in 
a Board, 

JUDGMENT.—This appeal is against 
the judgment of the Temporary Subor- 
dinate Judge of Chingleput declaring ger- 
tain properties to belong to the Sbri 
Marundiswaraswami Temple at Tirnvan- 
miyur and settling a scheme for that temple. 
The suit was brought under sestion 92, Civil 
Procedure Code, with the consent of the Ad- 
vocate-General by Sir Subramania Alyar, 
the President of the Dharmarakshna Sabha 
in Madras, and by the Village Munsif of 
Tiuka myi, who was previously employed 
under the defendant’s late father as 
the temple Shrotriam Amin, for 
the removal of the defendant from the 


(1) 35 Ind. Cas. 80; 43 I. A. 127; 14 A. L.J. 741; 
(1916) 1 M. W. N. 460; 200, W. N. 1118; 20 M. L. T. 
110; 18 Bom. L. R. 611; 31 M. L. J. 290; 24 O.L. J. 
198; 4 L. W. 269; 9 Bur. L. T. 141; 43 C. 1085; 8 L. B, 
R. 517 «P. 0.). 

(2) 24 M, 219,11 M. L.J. 1 
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trusteeship on account of the misconduct 
of himself and his ancestors, for an account 
of management of the temple affairs during 
the period when the defendant’s father and 
defendant held ‘office, for the recovery of 
properties alleged to have been misappropriat- 
ed by the defendant and his family, for the 
appointment of new trustees, and for the 


‘ gettlemont of a scheme for the proper manage- 


ah äéolanod that 
wêton behalf of the temple by the plaintiffs 


a kd 
aah 


- 


ment of the Devaetanam. ¢ 
The Subordinate Judge carefully inves- 


‘ tigated the charges made against the de- 


fendant, He found that the charges in 
respect of items Nos. 1 and 2 failed as the 
conduct of the trustees was justifiable. 
He found that the 2nd, 4th, 6th and 
9th charges were unproved, that the 3rd 
and 5th charges were concocted by the 


2nd plaintiff or his brother, P, W. No. 1, . 


that the 7th charge was unfonnded and 
that the 8th charge related to a matter 
for which the defendant was not respon- 
sible. In the result he found that no 
definite charges had” been brought home 
to the defendant. He considered that the 
management of the temple by the defend- 
ant’s ancestors, though somewhat lax in 


respect of the mixing of their own 
accounts with the temple accounts, 
was not, on the whole, dishonest. He 


certain’ properties claimed 


belonged to the temple and that certain 
others belonged go the defendant. He con- 
sidered that no sufficient ground had been 
shown for the removal of the defendant 
from the trusteeship and found that. he 
was an inexperienced \young man who had 
not had a chance of showing that he sould 
manage the temple affairs properly before 
the suit was launched; and he directed 
that the management of the temple in 
future should be by. a Board of Trustees 
consisting of the defendant and two other 
persons to be appointed by the Court, 
and that this Beard of Trustees should be 
under the control of the Dharmarakshana 
Sabha of Madras. 

~The defendant appeals against the decree 
in so far as it takes away the sole 
management from his hands and associates 
two strangers with himin the management. 
He also appeals against the finding of the 
Subordinate Judge that four lands in Patta 
No. 35, item No. 6 of C schedule, Beene to the 
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temple and also against the finding that the 
Sanad Maniyam lands in Kariambakkam 
belong to the temple. The plaintifs have 
filed two separate memoranda of  cross- 
objections against the finding ‘of the Sub- 
ordinate Judge that the defendant was 
the rightful trustee and had acquired a 
right by adverse possession. They also 
object to the finding that items Nos. 2 to 6 
of A to C schedules in paragraph 50 of 
the judgment belong to the defendant and 


they ask to have the defendant altogether 


removed from the trusteeship, 


We may first deal with the items. of. 


property about which there are disputes. 


Patta No. 35 contains four numbers 475, © 


474, 476 and 477, Of these, the defend- 
ant claimed the whola of 474, 477 and 
part of 475 and 476. It appears 


the'then Manager of the temple, by the temple 


from . 
Exhibit—L-2 that these lands were pur- , 
chased in 1893 for Appu Chettiar, who was . 


LA 


Kanak (accountant), Thanikachallam Pillai. - 


They were transferred to Patta No. 11 and 
thence to Patta No. 35 in Appu Chet- 
tiares name, In Exhibit L-2 under the head- 


ing “Accounts of receipt and expenditure : 


of Maniyam Tiruvanmiyur Dharmam” there 
ia an entry of Rs. 91 and odd paid as 
Teerva for the lands in Patta No. 11 and 
33, with the statement that these lands 
lêng to the Devastanam.” This is almost 
conclusive in favour of the lands being the 
property of the temple. There is also the 
fact that Rs. 20 are shown in the temple 


accounts (Exhibit M) as spent from the- 


temple fands towarda the purchase of these 
lands and the Kist of the lands. was also 
debited to the temple. We think that the 
Subordinate Judge was right in treating 
these lands as belonging to the temple. 
The next item is the Sanad Maniyam lands 
in Kariambakkam. These lands were 
obtained by a sale-deed, Exhibit Z, in favour 
of the defendant’s father and his father’s 
brother in 1590. The sale was to pay off a 
mortgage in favour of another member 
of the defendant’s family. The defendant 
has not shown that the Rs. 100 for this 
purchase came from private fands. In a 
case like the present, where it is clear that the 
funds of the temple and the funds of the family 
have not been kept distinct in the accounts, 
the presumption is in favour of the 
temple. See Neslayathaksht Ammal y. Taluh 
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Board of.Mayavaram (3) as to the duty of 
-trustees to keep their property distinot from 
the trust property, and to maintain accounta 
of all loans taken from one property for the 
- benefit of the other. Wesonfirm the Subordi- 
nate Judge’s finding upon this portion of the 
defendant’s claim. ` 

Turning now to the lands claimed in 
the memorandum of objections, the firat 
ig Chinnamuthan Chavadi land. This land 
was obtained under a 99 years’ lease grant- 
ed by Lord Clive in 1801 in favour of 
Mari Chetti of Tirupassoor. Under a par- 
tition between him -and his elder brother 
in 1804 this land fell to the share of 
Mari Chetti. Before the 99 years’ lease 
expired, a renewal was granted in theiname of 
the defendant’s father under Exhibit XIII, 
Three. sums obtained as compensation for 
acquisition of portions of this land by 
Government were credited by the defend- 
ant’s father to the’temple, and the income 
‘and expenses arising out of possession of 
this land have all been entered in the 
temple accounts, See Exhibits LIX, XIX, 
XXVI, KAL and XXII. Exhibit XIX is 
headed ‘Account of Tirnvanmiyur Marun- 
diswaraswamiar”’, The Subordinate Judge, 
having regard tothe facts that the defend- 
ant’s family conducted trade in yarn and 
advanced from their Maligai accounts large 
sums to this temple, thinks that these 
advances may have been intended as gifts 
to the temple and that the rents and pro- 
fits derived from the land may have been 
taken by the family in compensation for 
the expenses incurred out of their own 
trade for the temple. The respondents’ 
Pleader goes so far as to describe the Maligai 
- accounts as an alzas for temple accounts, 
_ But, in our opinion, he has not established 
so much. We find that, in some places, 
the temple is entered as a debtor of the 
. family. The Maligai accounts go back, to 
a time before the family had anything to 
do with the temple, and we find a system 
of debit and credit between the Devasta- 
nam. snd the ’Maligai. There are also 
separate accounts of individual members 
of the family on osertain pages of the 
Maligai accounts. “The view taken by the 
Subordinate Judge is that, as on the whole 
there was always a balansa” of indebted. 


(3) 12 Ind. Oas, 449; 10 M. L. T. 333; 3% M. 333; i 


(1911) 2 M. W. N, 350. ) ; 
r | ` 
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-were purshased out of 
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ness jn favour of the Maligai as against 


the temple, it is probable that the temple in- 
some being insufficient, the defendant's 
ancestors were in the habit of lending 
money from their own funds to supple- 
ment the temple funds without keeping 
sharp distinction between the two. 
The entry in Exhibit XIX at page 449 
of Tiruvanmiyur Marundiswaraswami tem- 
ple purchase of Seemai yarn” stands by 
itself, and has not been satisfactorily ex- 
plained. But it is an account of 1876 
and the heading in the name of the tem- 
ple is inconsistent with the theory that 
the temple was the sole owner of all the 
Maligai trade. Exhibit LIX at page 668 
shows that this account was in existence 
when Tirupassoor Subbaraya Chetti, the 
last trustee previous to the alienation 
by Sundarammal, was alive and it thus 
appears that the defendant and his father 
only followed the precedents of previous 
trustees in entering debit and credit items 
between the temple and the Maligai, A Com=~ 
missioner was appointed to examine these 
accounts, and in his evidence he stated that 
the yarn account had not been brought to his 
notice until the trial, It appears to have 
been an afterthought to make much of this 
solitary heading. On the whole, we do not 
consider it proved that all the profits made 
from the Maligai should belong to fho.. 
temple. But in respect of this partioulax’ 
land, we think that the onus is, as before’ 
explained, upon the defendant to prove that 
the property belongs to himself when he is 
shown to have mixed his own funds and 
the temple funds in his accounts; and the 
evidence of compensation paid in respect 


‘of portions of this land having been orèdit- 


ed in favour of the temple and the debit 
and credit entries in the temple accounts 
for Chinnamuthan Chayadi ontweighs the 
evidence adduced on behalf of the defendant 
and is sufficient for a finding that OChinna- 
muthan Ohavadi is the property of the plaint 


- femple. 


The, next item Palavakkani lands and a 
house in Brodie’s Road follow the result 
of the finding as to Chinnamathan Chavadi, 
because it appears that these properties 
money obtained 
in land acquisition proceedings when a 
portion of Chinnamuthan Chavadi lands were 
acquired by the Government. This land was 
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mortgaged under Exhibit T to the defendant’s 


father for Rs. 2,000. He took the mort- 
gage as trustees. of the temple and he 
again leased if under. Exhibit T in that 
sapacity. The interest obtained under the 
lease-deed was received by the defendant’s 
father and he signed the receipts, Exhibit 
U series, as trustee of the temple. We 
find that this item is temple property. 

Item No. 5—Pallipattu and Kottur” lands 
were purchased in the name of Appu 
Chetti, defendant’s grand-uncle. The Sub- 
ordinate Judge holds that these lands are 
the” private properties of Appu Chetti. 
They are now stated to be in possession 
of Abboy Chetti. Abboy Obetti is nota party 
to the suit. We donot think that we should 
interfere with the finding of the Subordi- 
nate Judge that these lands are the private 
properties of Appu Chetti. 

Item No, 6—Odaikuppam lands were mort- 
gaged lo Appu Obetti in 1824, He brought 
a suit in 1291 on the mortgage and 
got a decree and became the purchaser 
in .execution. He has since disposed 
of the lands by Exhibit F in 1903 in 
favour of Karimunnessa Begam, who 
is not a party to this suit. 
can be made in favour of the temple 
in respect of these lands and the respond- 
ents’ Pleader has expressed his willingness 
_ to.drop this item. 
=“ “She Subordinate: Judge held that the 
‘defendant's father, having been trustee of 
the temple for over 12 years from 1578, 
must be deemed to have become the 
rightful trustee by adverse possession and 
that the defendant as heir to his father 
must also be deemed to be a rightful 
trustee. The last trustee in the family 
of ‘the founders of this charitable institu- 
tion was Tirupasoor Subbaraya Chetti, who 
died in 1868 leaving a widow Minakshi 
Sundarammal. This widow executed a 
powernama in favour of Oothakadu Sub- 
baraya Chetti, who was ber unele’s son 
and the defendant’s grandfather. He had 
two sons, Kandasami Chetti and Nama. 
siyaya Chetti. The latter died a lunatic 
and the defendant’s father Kandasami 
Chetti died in 1911. Assuming that San- 
darammal had no authority to alienate the 
trusteeship to persons not standing in the 
direst line of the founder, the defendant 
and his grandfather and father have been 
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in actual management of the temple trust 
since 1868. Although limitation will only 


~ begin to run from the death of the widow, 


sea Subraya Kakramaya vV, Subraya 
Padayya (4) and Neelakanta Rao v Narayana- ° 
swami Aiyar (5), there_is an interval 
of more than 12 years since Sundar- 
ammal’s death in 188] and the institution 
of this suit. The Subordinate Judge,’ 
therefore, was of opinion that the defend. 
ant had established a right by adverse 
possession in his favour. We think it 
unnecessary to pronounce an opinion on 
this pcint. The defendant and his pre- 
decessor have been in possession of the 
office for many years and we should not 
be inclined to disturb his possession and 
depose him at the instance’ of strangers 
unconnected with the family of the former 
trustees, who have themselves no belter 
title than the defendant and dot not 
suggest that there is any one living who 
has a better hereditary title than the 
defendant, unless he was clearly guilty 
of misconduct and it appeared to be for 
the clear benefit of the trust that he should 
ba deposed. 


We agree with the Subordinate Judge’s 
finding that the plaintiffs have failed to 
prove. that the defendant was guilty of 
any misconduct or, fraud upon the revenues 
of the temple. It is unnecessary to discuss 
the charges in detail. Argumen!s were 
addressed to us at some length in-respesct 
of the 5th charge, which related to a sum 


of Rs.59-8-0 paid for casuarina posts, also ~~. 


in respect of the 14th item of liability 
which was conserned with a sum of 
Rs. 1,250 of temple money deposited with 
a Nattukotts: Ghetti firm, and lastly in 
respect of a double entry of Rs. 150 in the 
Deavastanam Kurippu Exhibit 47 at page 296, 
soupled with the defendant’s admission that 
he used_to take cash out of the temple 
balance for his own private use. It is 
sufficient to say that the entry of the 
items was made by 2nd 
plaintiff’s brother, that the 2nd plaintiff 
took away the temple ascounts in order 
to set-up a casa of misappropriation 
against the defendant and that, in 


(4) 7 Ind. Cas. 716; 8 M. L. T. 323; (1910) M. W. 


(5) 87 Ind. Cas. 733; SLM. L. J. 847; 20 M. L. T. 
523, | 
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‘haus ciroumstanses, any evidence _ against 
the defendant coming from that source is 
tainted and not worthy of any oredit. As 
for the item of Rs. 1,250 the statement of 
P. W, No. 3, a Gomasta of the Nattukottai 
Chetti firm, that no temple monsy was ever 
kept in deposit with that firm was not of 
much value, when taken with his admis- 
sion in cross-examination that he had not 
brought his firm’s accounts and that without 
_ them he could not say what money had 
been received by the firm. The last item 
of Rs. 150 is not one of the itetns upon 
which any charge has been foundéd in 
the plaint. It may be that a satisfactory 
explanation is forthcoming for the entry as 
if stands, but until the defendant has had 
a chance of explaining, it cannot be as- 
sumed that the amount has been misappro- 
priated. 

Mr. Venkatarama Sastri contended on be- 
half of the appellant that the assosiation of 
two strangers along with the defendant in the 
management is likely to lead to friction and 
he quoted Mahomed Ismail <Arıf v. Hajee 
_Ahmed Moolla Dawood (1) in support of “this 
contention. He suggests that instead of the 
scheme propounded by the Subordinate 
. Jadge, the defendant should be left to 
manage the trust subject toan arrangement 
for exhibiting the accounts for the examina- 
tion of worshippers in a manner similar to 
that in the scheme of the Malledwara and 
Keshava Perumal temples in Annasami 
Pillai: v. Ramakrishna Mudaliar (2). We 
think there is considerable forsa in his 
contention. The manner’ in which the ac- 
counts have been kept in the past shows 
the necessity of a periodical audit being 
made, and this is conceded on both sides to 
be one of the sonditions that should bs 
embodied in the scheme At the same time 
it does not appear to be desirable that the 
management of this temple should be 
placed under the control of a self-constituted 
body having its headquarters in the Pre- 
sidency Town. We, therefore, direst in 
substitution for the scheme provided inthe 
Subordinate Judge's decree as follows: — 

(a). The defendant is confirmed in the 
office of sole Dharmakarta of the suit 
temple. 

(b). After defendant’s lifetime the office 
shall descend in suesagsion ta his eldest male 
heir, ii 
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(e). An annual andit of temple accounts 
shall be made at the temple expense. 

(d): Suitable persons shall be appointed 
by the members of the Saidapst Taluk 
Devastanam Committee for the time being 
a3 auditors to make .the audit of the temple 
accounts for the year. Failing them the 
appointment cf auditors shall be made by 
the District Court on the application of 
worshippers. . 

(e). The results of such audit shall be 
posted ina conspicuous spot at the entrance 
of the temple and shall be kept exposed to 
view for the space of one month. 

(f). The Dharmakarta shall allow wor- 
shippers of the temple to inspect the temple 


accounts between the hours of 3 and 5 


P.M, on one day of every week and for 
that purpose shall cause the books and ac- 
counts to ba kept in a sonspicusus place in 
charge of one of hig subordinates. 

(g). Among the books to be kept for 
the examination of worshippers the Dharma- 
karta shall maintain registers showing 
the various moveable and immoveable pro- 
perties belonging tothe suit temple as also 
all the valuable moveable properties inclusive 
of jewels. 

(h). The Dharmekarta shall have the 
said registers duly revised ones a year. “on 

(Ò. The Dharmakarta, from time to time 
and whenever the surplus funds of the temple 
exceed the sum of Rs. 3,000, shall invest the 
said surplus funds in any of the modes men- 
tioned in section 20 of the Indian Trusts Act. 

The net result is that the appeal sneceeds 
as regards the scheme and fails as regards the 
Jands in Patta No. 35 and the Maniyam lands 
of Kariambakkam. 


“The memorandum of objections succeeds 


as regards the Chinnamuthan Chavadi and 
the Palavakkam lands and the house in 
Brodie’s Road, and fails as regards the 
Pallipattu and Kottur lands, the Odaikuppam 
lands, and the prayer to remove the defend- 
ant from the management. 

Each party will bear his own costs 
this Court. 
N.O.P. 


in 


Appeal and memo, of objections 
allowed in part, 


ng 
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PUNJAB CHIEF COURT. | 
Secono Civin Appear No, 1162 or 1914, 
May 17, 1918. 

Present:-~Mr, Justice Ohevis and 
Mr, Justice Broadway. 
SHIV RAM DAS-—Derencant— 
APPELLANT 
| VETEUS . 
Musammat BH AG DEVI——PLAINTIFF AND. 
OTHERS — DEFENDANTS — RESPONDENTS, 


Specific Relief Act (E of 1877), s. 42, proviso— 
Plaintif in possession of half house—Declaration, 


suit for, in respect of whole, maintainability of— _ 


Consequential relief—Amendmeni of plaint, whether 
can be allowed. , 4 

Plaintiff, who was in possession of half of a house, 
sued the defendant, who was in possession of the 
other half, fora declaration of title in respect of 
the whole of the house: 


Dewan DAS MAL—=Musammat Gulab Kaur. 


"Nn 


Gowardhan Das Musammat Bhag Devi, Musammat Mohan Deri, 
widow, defendant No. 3 


- {adopted son). widow, plaintiff. 


“4 


Girdhari Lal. 


Musammat Gopal Devi (deceased.) = 


~ 
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Held, (1) that the suit was bad [nnder the proviso 
to section 42 of the Specific Relief Act, inasmuch 
as the plaintiff could have sued to eject the defend- 
ant from the portion of the house of which he 
was in possession; [p. 839, col. 2; p. 840, col. 1.] 

(2) that the plaintiff could not be allowed'in 
appeal, to amend the plaint so as to convert the 
guit into one for ejectment. [p. 840, col. 1.] 

Second appeal from the deoree of the 
Divisional Judge, Lahcre, dated the 12th 
January 1914. 

The Hon’ble Pandit Sheo Narain and Mr, | 
Govind Das, for the Appellant. 

The Hon’ble Mr. Muhammad Shafi, Messrs. 
Badr ud-Din Kureshi, Durga Das and Mahesh 
Das, for the Respondents. 

JUDGMENT.—The following. pedigřee- 
table will assist in understanding this.case :—~ 


oY 
Musammat Kirpa Devi, 


widow of Tulsi Dass, 
defendant No. 4, 


Shiv Ram Dass, defendant No, 1. 


ee Raghbir Singh, defendant No, 2, |, 


died during suit. 


Vs 


Diwan Das Mal died somewhere about 1892 


or -1894 and on his death disputes arose 
between Musammait Gulab Kaur and Gowar- 
dhan Das, the former. denying that the 
latter was the adopted son of her husband. 
These disputes were settled in 1898 and an 
arrangement come to, which was evidenced 
by two deeds of release dated the 13th 
July 1893, by whioh Musammat Galab 
Kaur gave up all claims to the lands left 
by her husband, acknowledged the adoption 
of Gowardhan Das and took certain house 
property, while Gowardhan Das took all 
the lands but surrendered the said house pro- 
perty to the widow. i 

Subsequent to this on the 10th July 
1400 Musammat Gulab Kaur exesnted a 
Will under which she divided all her 
property between her four daughters in 
equal shares, but with reference to the 
house now in suit she devised to Musam- 
mat Bhag Deyi an interest in it to the 


_the house now in suit. 


extent of Rs.’ 1,000 and the residue she 
left to Girdhari Lal, son of Musammat 
Mohan Devi, with the condition, however, that 
Musammait Bhag . Dewi was tobe allowed to 
reside in the house. : i 

On the 15th Janaary 1909 Musammat 
Gulab Kaur executed a deed of gift under 
whioh she gave to her son-in-law, Shiy 
Ram Das, and her grandson, Raghbir Sisgh, 
The reason assign- 
ed in the deed of gift for adopting this 
course was that Shiv Ram Das had been 
attentive to her and had in every way 
assisted her and that as his wife, then 
deceased, had not received the same dowry 
ag her sisters the present provision was 
made for the family. In June 1909 Musam. 
mat Mohan Devi and Musammat Kirpa 
Devi instituted a suitasking fora declara- 
tion that this deed of gift would not affect 
their rights of inheritance, having been 
obtgined through undue influence, In this 


Vol, XLVIII] 
SHIV RAM DAS 9. BHAG DEVI. = 


suit Musammat Bhag Devi was made a 
defendant and it wasasserted that she had 
been siding with Shiv Ram Das ard had 
assisted him in getting this gift executed. 
Musammat Gulab Kaur was a defendant in 
that suit, which -was fixed for the 6th of 
July 1909. When the summons was serv- 
ed on her,a report was made to the effect 
that she bad made no “gift” to any one 
‘but had exeanted a Will in favour of Shiv 
Ram Das. On the 23rd June 1909 Lala 
Devi Das, Pléader, filed a written state- 
ment with the permission of the Court 
on behalf of Musammat Gulab Kanr, in which 
she repudiated the gift and alleged that 
she had been deceived by Shiv Ram Das 
and induced to execute that document. 
Admittedly the lady was on her death. bed 
at the time and she actually expired be- 
fore the 6th July 1209. That suit was 
` gesordingly dismissed os the ground that 
owing to the death of Musammat Gulab 
Kaur the plaintifs should sue for posses- 
sion. The’ said plaintiffs, however, took no 
further steps in the matter, but on the 7th 
December 1910 Musammat Bhag Devi in- 
stituted the present cuit making her two 
sisters defendants along with Shiy Ram 
Das acd Raghbir Singh. In the plaint 
it was alleged that Musammat Gulab Kaur 
had been the owner of this house without 
_ power, however, to,alienate snd that the 
deed of gift dated the 14th January 1£09 
had teen fraudulently obtained by Shiv 
Ram Des. Objection was taken to the 
frame of this suit, as the allegation that 
Musammat Gulab Kaur bad been full 


owner of the house and yet had no power- 


to alienate the same .was somewhat ambigu- 
ous, The plaint was accordingly return- 
ed for amendment and re-presented after 
being amended, it being then definitely 
stated that Musammet Gulab Kaur had 
‘inherited this house from her husband and 
therefore her powers of alienation were 
limited. The defendants then produced 
the deeds of release referred to above 
and pleaded that inasmuch as Gowardhan 
Das, a8 the adopted son, was the heir 
the plaintiff had no locus standi to sne. 
The plaintiff denied the adoption but when 
it was held that Gowardhan Das had, as 
a mutter of fast, been adopted, the line of 
attack was changed and it was alleged 
that Musammat Gulab Kaur hed acquired 
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this house under the said deeds of release 
as her stridhan and that the deed of gift 
relating to if had been obtained by frand 
and through undue influence. No attempt, 
however, was made to amend the plaint in 
accordance with tbis new case. The trial 
Court held that this change of front 
could not be allowed and that undue in- 
fluence bad not been proved and dismissed 
the suit. Musammat Bhag Devi thereupon 
preferred an appeal to the Divisional Judge, 
Lahore, who held that undue influence 
had been established and decreed the plaint- 
iff’s suit. It should be mentioned that 
defendants had also pleaded that inasmuch 
as Musammat Bhag Devi was not in posses- 
sion of the whole property, a declaratory 
suit was incompetent. With regard to this 
the trial Judge doubted whether the suit 
was maintainable as there had been no 
partition. The learned Divisional Judge, 
however, held that as Musammat Bhag Devi 
was in possession of a portion of the 
house, the declaratory suit was competent. 


Against this decree Shiv Ram Das pre- 
ferred this appeal through Mr. Sheo 
Narain. Raghbir Singh has died and his 
father has been brought on to the resord 
as his representative. On behalf of Musam- 
mat Bhag Devi we have heard Mr, 


Shafi. The learned Counsel on both sides: 


have argued at considerable length various 
points raised with regard to the exact 
nature of Musammat Gulab Kaur’s estate 
and the admissibility of certain evidence. 
It is not, however, necessary to discuss 
these matters ag, in- our opinion, the appeal 
must succeed on ground No. 7 of the grounds 
of appeal. lt is clear that Musammai 
Bhag Devi is in possession of about half 
of the house while Shiv Ram Das is in 
possession of the remainder. Musammat 
Bhag Devi could, therefore, have filed a 
suit for the ejeatment of Shiv Ram Das. 
See Kallinath Chakravartz y. Upendra Chunder 
Chowdhry (1) Ramzan Ali v. Basharat Ali (2), 
Raghuraj Singh v, Bishen Tewary (8), 
Sur,anarayanmurtt v., Tammanna (4) and 


Ram Chand v, Radha Kishen (5). All that 


(1) 240. 212;1 0. W.N. 163; 12 Ind, Dec. (N. a.) 


807 
(2) 105 P. R. 1901. 
(3) 37 Ind. Cas. 384, 
(4) 25 MM. 504. 
(5) 63 P. R, 1882, 


N 


4 
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Mr. Shafi was able to urge against this 
contention of the appellants was that the 
gases referred to above related to suits 
against trespassers who were in posses- 
sion of the whole of the property, 
whereas, in the present case Shiv Ram 
Das is only in possession of about a half. 
‘We are unable to see any difference in 
principle, There can be no doubt that on 
the allegations made by the plaintiff, Shiv 
Ram Das is a trespasser and, therefore, 
if the plaintiff is correct in her allegations, 
she-would be entitled to eject him. Mr, Shafi 
referred to seation 99, Civil Prosedure Code, 


and Musammat Bibi Hukam Kaur v. Sardar — 


Asa Singh (6). Section 99, Civil Prosedura 
Code, has no bearing on the point at 


- issue and although in Musammat Bibi Hukam 


Kaur v. Sardar. Asa Singh (6) the plaintiff 


-. was allowed to amend the plaint so as to 


make the claim one for possession, this 
concession was allowed her for very special 
reasons. In the present oase those reasons 
do not exist. The defendants have through- 
out been objecting to the frame of the 
suit and it is obvious that ib would 
be inequitable to aliow plaintiff to change 
the natara of her suit at this late stage. 
In the proviso to section 42 of the Specific 
Relief Act it is specifically enasted that 
no Court shall grant any declaratory decree 
where the plaintiff, being able to seek 
further relief than a mere declaration of 
titla omits to do so. The suit as laid is, 
therefore, bad and as we can see no reason 
for allowing an amendment so as to make 
the suit one for ejectment, this appeal must 
be allowed. 

We accordingly accept the appeal and 
dismiss the plaintiff’s suit. In the circom- 
stauces, however, the parties will bear their 
own costs throughout. 

Appeal accepted, 


` 


(6) 1 P. R. 1900, 
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MADRAS HIGH COURT. 
Seconp Civyit Appeat No. 1153 or 1916 
. AND 
Appeal against ORDER No. 74 or 1916, 
sii November. 2, 1917. 
Present: — Mr. Justice Seshacin Aiyar and 
Mr, Justice Napier. 
S. V. SITARAMASWAMY— 
PETITIONER (Assignee FROM THE DEFENDANT)— 
_ APPELLANT IN BOTH 
UETEUE 
DULLA LAKSHMI NARASAMMA AND 
4NOTHER— PLAINTIFE AND DEKENDANT— 


RESPONDENTS IN BOTH. 

Civil Procedure Code (Act V of 1908), s. 146, O. 
XXII, r. 10—‘Proceeding’ and ‘claiming under” in s. 146, 
meanings of—Assignment of party’s interest pending 
swit—Appeal, righis to, by Assignee—Omission to be 
sinpleaded in suit, effect of ~Plaint, return of,-for pre- 
sentation to proper Court—Devolution of interest . 
during pendency of proceedings an first Court, effect of, 
in proceedings in second Court. 

Order XXH; rule 10, Civil Procedure (ode, only 
governs applications made to continue a suit. 
Applications presented after the termination of the 
suit are not within the rule. [p. 841, col. 2] 

Subba Pillai v. Rangasami, 40 Ind. Cas. 846; (1917). 
M. W. N. 306 and Collector of Muzaffarnagar v. Husaini 
Begam, 18 A. 86; A. W. N. (1895) 232;8 Ind. Dec. 
(x. 8.) 768, followed.- 

The ‘proceeding’ contemplated by section 146, 
Civil Procedure Code, includes an appeal and the 
expression ‘claiming under’ in the section is wide 
enough to cover cases of devolution, eto., mentioned 


“in Order KAT, rule 10 of the Code. [p. 842, col. 1.) 


The effect of section 146 of the Civil Procedure 
Code is to grantan assignee of the interest of a 
party toa suit œ right to prefer an appeal against 
the decrees passed in the suit which his assignor 
could have preferred, even though the assignee did 
not make himself a party to the suit, {p. 842, col 1) 

Qbiter Where a plaint is returned for preserita- 
tion to the proper Court, any devolution of interest 
which takes place while the proceedings are pending 
in tha first Court must be taken to be a devolution 
in the course of the suit whioh is subsequently tried 
in the second Court. [p. 841, col. 2.) 

Seshagiri Row v. Velayudam Pillai, 14 Ind. Cas. 
157; 36 M. 482; 22 M. L. J. 377; (1912) M. W. N. 457, 
considered. ra 


Second appeal against the decree of the 
District Court, “Ganjam at Berhampore, 
in Appeal Suit No. 200 of 1915, preferred 
against the decree of the Court of the 
Temporary Subordinate Judge Ganjam at 
Berhampore, in Original Suit No. 25. of 
1914, 


Appeal against the order of the District 
Court, Ganjam at Berhampore, in Interlocu- 
tory Appeal No, 322 of 1915, in Appeal Suit 
No, 200 of 1915. 


` 
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FACTS appear from the judgment. 

Mr. K. V. D. Narasimham, for the 
Appellant.—The appellant acquired an 
interest in the subject-matter of the suit 
while it was pending. His failure to get 
himself impleaded in the suit deprived 
him of the right to contest the nation 
on the merits. That does not, however, 
bar his right of appeal. The appellant 
claims under the original defendant within 
the meaning of sestion 145, Civil Procedure 
Code. The words ‘claiming under’ must 
be given a liberal interpretation so ‘as to 
cover all aases of deyolution of interest 
referred to in Order XXII, rule 10. His 
assignor had the substantive right: to appeal 
and the right yasses to the appellant. 
The word ‘proceeding’ in sestion 146 is 
not confined merely to suit. It covers the 
case of appeals, 

Mr. S. Varadachariar, for the Respond- 
ents.—The application to be made a party 
was not within rule 10 of Order XXII, 
Civil Prosedure Code, The rule says that, on 
the application of a person on whom the 
interest of a party has devolved, the suzé 
may -be continued. Here the suit had 
already terminated at the date of the 
application. The appellant’s application to 
be made a party was rightly dismissed, 
Section 146 does not in express terms cover 
cares contemplated by Order XXII, rule 
10. The section is aimed at securing the 
rights of legal representatives. 

JUDGMENT,.—Plaintiff, the mother, sued 
her son, the defendant, for a declaration 
that the property in suit was her Stridha.- 
nam, The suit was first filed in the Dis- 
trict Munsif’s Court and, on objection being 
taken td valuation, it was returned for 
presentation to the Court of the Subordi- 
nate Judge and was tried in that Court. 
Wher the suit was in the Munsif’s Court 
the defendant executed a mortgage in favour 
of the present appellant. The suit was 
desided by the Subordinate Judge in favour 
of the plaintiff. It is alleged that, while 
the son was taking steps to file an appeal, 
he colluded with his mother and gave up the 
idea of preferring an appeal. Thereupon 


. the present appellant filed an application 


to the District Court under Order XXII, rule 
10, for anorder that he be allowed to 
prefer an appeal, as the right to the property 
in suit devolyed on him pending the suit, 


+ tried in the sesond Court. 


At the same time, he filed a memorandum 
of appeal against the decree of the Sub. 


„ordinate Judge,” On the application, the 


Distriot Judge held that Order KAU, rule 10, 
was not applicable and dismissed it. On the 
appeal, he held that his order on the appli- 
cation concluded the right of the appellant. 
Against these two decisions a sivil miseel- 
laneous appeal and a second appeal haye 
respectively been preferred, 

As regards the dismissal of the applica- 


tion we agree with the conclusion of the... 


District Judge, though not with the reasons 
given by him. He has relied on 
Row v. Velayudam Pillad 
proposition that the suit in the Munsif’s 


Seshagiri 


Court was not continued in the Court of. 


the Subordinate Judge. We reserve our 
opinion on the exact point decided in Seshagiri 
Row v. Velayudam Pillai (1). That 
decision is authority only for the proposi- 
tion that, for purposes of limitation, the 
suit in the Court of the Subordinate Judge. 
was different from that which was first 
filed in the Munsif’s Court. As at present 
advised, we are inclined to think that 
where a plaint is returned for presentation 
to the proper Court, any devolution of 
interest which “took place while the pro- 
ceedings were pending in the first Court 
must be taken to be a devolution in the 
course of the suit whioh was subsequently 
Bat the order 
of the District Judge can be supported on 
the ground that ‘when the appellant applied 
to the District Judge there was no suit 
pending. Order KALI, rule 10, only governs 
applications made to continue a suit, Con- 
sequently the application presented after 
the termination of the suit was not within 
the rule. The recent decision of this Court 
in Subba Pillai v. Rangasamt (2) takes that 


view, which is also supported by (Collector 
of Muzoffarnagar v. Husaini. Begam (3). 
“We agree with the view taken in these 
desisions. Following them, we hold that ` 
the District Judge was right in rejecting. | 


the application and we dismiss the civil mig- 
cellaneous appeal with costs. 

1 The District Judge is clearly wrong in 
holding that the appeal failed by reason 


(1) 14 Ind. Cas. 157; 86 M. 482; 22 M; 
(1912) M. W. N. 457. L. J. 877; 


(2) 40 Ind. Cas. 846; (1917) M. W. N. 306. 


(3) 18A. 86; A. W.N. (1896) 232; 8 Ind. Deg, . 


(Nn. 8.) 763. ER 


(1) for the’ 


-4 


_ could have preferred. 
the section is clear and we are not at’ 
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of his rejection of the application. Ap- 
parently his attention was not drawn to the 
provisions of section’ 146 of the new Code 
of Civil Procedure. It is rather anomalous 
that if the person claiming under a party 
applied to continue the suit while it was 
pending, the Court had a diseretion to 
permit him tq do so or to refuse his ap- 
plication; the effect of section 146 is to 
grant such a person an undeniable right 
to prefer tha ` appeal whioh hig assignor 
But the language of 


liberty td go behind its plain terms, The 
proceeding contemplated * by the section 
would includa an appeal and the expression 
‘claiming under’ is wide enough to cover 
gases, of devolution, ets., mentioned in Order 


XXII, rule 10. We, therefore, hold that 


the appellant was entitled to prefer the 
appeal to the District Judge. That appeal 
must now be heard onthe merits. We reverse 
the decree of the District Judge and remand 


the appeal to him for disposal. 


Costs of the second appeal will Dak the 
result. 


M,C. P, 
Oase remanded. 


PUNJAB CHIEF COURT. 
Secosp Civiz Appeau No. 556 or 1914, 
May 6, 1915. 
Present: ~ Mr. Justice Shah Din and 
Mr. Justice LeRossignol. 

- SHADI—-DEFENDANT—ÅPPELLANT 
Cersus 
ALIA—P tatntire — RESPONDENT, 
Custom—Will in favour of resident son-in law, 
whether can be treated as gift—Gift in favour of 
daughter, validity of—Collaterals, rights of—~Virak 

Jats of Mauza Harar, Taksil Gujranwala. 

Among Virak J ats of Mauza Harar in Tahsil 
Gujranwsla a male proprietor is empowered by 
custom to make a gift of his avcestral property in 
favour of his daughter to the exclusion of his collate! 
rals in the áth degree. [p. 844, col. 1,] 

A bequest of ancestral pr operty, by a male proprie- 
tor in favour of his resident son-in-law can be treated, 
so far as thetestator’s power of disposition is con- 


cerned, as a gift for the benefit of his daughter and 


her issue. [p. 843, col L] 
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Second appeal from the decree of the Addi- 
tional Divisional Judge, Gujranwala, dated 
the 17th February 1914, affirming that of the 
Subordinate Judge, 2nd Class, Gujranwala, 
dated the 13th Ostoher 1913, desreeing claim. 

Lalas Harz Chand and Tirath Ram, for 
the Appellant. _ 

Mr. Badr-ud Din Kurteshi, for the Respondent, 

- JSUDGMENT.—The fasts of this case are 
fully stated in the judgment’ of . the Sub- 
ordinate Judge, which contains a pedigree 
table showing the relationship of* the 
parties (page 5 of the paper-book). Fateh 
Din, son. of Muhammad Yar, made a Will 
on the 5th December 1887 leaving his 
whole property to his son-in-law Shadi, 
who was also his sister’a son. He died 
on the Ist ‘January 1888, and on the 18th 
March 1888 mutation in respect of his 
land took place in the name of his widow 
Musamnat Saltan Bibi. On the 2nd 
February 1892 this land was mutated in 
the name of Shadi at the instance of 
Musammat Sultan Bibi, who stated that 
her husband had left his property by Will 
to Shadi. Since that date Fateh Din’s 
land has been shown in Shadi’s name in 
the revenue papers. This land represented 
+th share of the joint holding belonging 
to the descendants of Ashiq (see the 
pedigree table) ; the remaining ths of the 
holding stood in the names of the Bong - 
of Dost Muhammad, who, bowever, had been 
absentees for a very long time. By order, 
dated the Ist December 1889, the names 
of the absentees, sons of Dost Muhammad, 
were struck ont, and the name of Shadi 
was entered as owner of the ths share 
of the holding aswell as of the ith share 
which had been bequeathed to him by his 
father-in law Fateh Din. The widow 
Musammat- Sultan Bibi died in 1906. 

The present suit was brought in March 
1913 by the plaintiff Alia for possession of 
the entire family holding on two grounds; 
firstly, because as the sole surviving repre- 
sentative of Dost Muhammad’s branch 
of the family he is entitled to the pos- 
session of ihs ofthe holding, inasmuch 
as Dost Muahammad’s sons are not shown 
to have abandoned their share of the family 
land, and further as the heir of Fateh 
Din he is entitled to the zth share left by 
him; secondly, because, assuming that Fateh 
Diy became owner of the entire family hold: 


kw 
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ing by reason of the decendants of Dost 
Muhammad having abandoned their ths 
share in it, the plaintiff, as the sole heir of 
Fateh Din, is entitled to snieceed to that 
holding by sustom to the exclusion of Fateh 
Din’s son-in-law Shadi, 

Both the Courts below have debrosd the 
plaintiff’s claim conditional on payment by 
him of a sum of money found to be due 
to the defendant Shadi in respect of certain 
improvements and of certain payments made 
by him to the. oreditors of -Fateh Din. 
The defendant has appsaled to this Court, 
and on his behalf it has been centended 


(1) that the suit of the plaintif is barred 


by limitation as regards ths share of the 
holding which belonged tothe descendants 
of Dost Muhammad, besaus2 they had 
abandoned the said share in the lifetime 
of Fateh Din and also because their names 
were finally strusk out of the revenue records 


-in 1899 and the name of Shadi substituted 


‘tth share; that the 


in their place; (2) that, if the suit is 
not so barred by time, it is not maintain- 
able, because by the custom applicable to 
the parties Fateh Din was empowered 
to bequeath the whole of the land in his 
possession, which inglndéd the ths of the 
holding which stood in the names of the 


descendants of Dost Muhammad, in favour 


of his resident son-in-law, the present 
defendant. In the view that wetake of 
the case it is nnnecessary for us to consider 
and decide the question of limitation. Wa 
are, however, inclined to hold that the 


thas of the family holding had been 
‘abandoned by the descendants of Dost 
Muhammad long before the death of 


Fateh Din; that Fateh Din had by reason 
of this abandonment become the sole owrer 
‘of the entire holding, including his own 
defendant obtained 
possession of the whole of the holding as 
the sole legatea under Fateh Din’s Will, 
dated the 5th December 1887, that this 
‘possession became adverse to the present 
plaintif only in 1506, when Fateh Din’s 
widow, Musammat Sultan Bibi, died, and that 
consequently the plaintiff’s suit which was 
brought in 1913 was within time. 

The oiueial question in the case is as 
‘to whether by the custom applicable to the 
parties the plaintiff, as a collateral of 
Fateh Din in the 4th degree, has a right to 
suoceed tothe land in suit to the exclusion 
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of the defendant. As we have said above, 
Fateh Din madea “Will in favour of the 
defendant on the 5th December 1587, and 
we have no hesitatién in holding the 
factum of the Will proved; the Subordinate 
.Jndge was of the same opinion, and though 
the Divisional Judge entertained some 
suspicion regarding the genuineness of 
the Will from the fact that it was not 
mentioned in ths course of the mutation 
proceedings of March 1&8? after the death 
of Fateh Din, his finding on the whole was 
the same as thatof the Subordinate Judge. 
From March 1883 upto the date of the 
suit, a period of about 25 years, the plaint- 
iff did not challenge the validity of the 
Will, and his silence is significant as 
showing that the alienation by Fateh Din 
was not considered as a- flagrant departure 
from the rule of custom applicable to the 
parties, though we recognise that the 
plaintiff was within his rights in waiting 
till the widow Musammat'Sultan Bibi died 
before bringing the suit for possession of 
the land. Itis, however, noteworthy that 
since her death he has waited for seven 
years before instituting the present suit, 
The parties are Virak Jats of Manga Harar 
in Tahsil Gujranwala ; and since Fateh 
Din’s Will in favour of the defendant, 
who was his resident son-in-law, oan be 
treated, so far as Fateh Din’s power of 
disposition is conserned, as a gift for the 
benefit of his daughter and heri issue, the 
question for deaision is whether among the 
tribe of the parties a male proprietor is 
empowered to make a gift in favour of his 
daughter to the exclusion of his agnates 
in the 4th degree. The riwaj-z-am of the 
Gujranwala Tahsil compiled at the Settle- 
ments of 1868 and 1892 sontains entries 
opposed to the validity ofa gift in favour 
of a daughter in the presence, of collatarals, 
but no instances are cited in support of 
those entries, nor have such instances been 
given by the plaintiff in the present suit, 
He has produced no oral evidence; and 
the only judicial precedent relied npon 
by him—the case of Hayat vy. Gehna which 
was desided by Lala Atma Ram on the 
15th August 19u7, Exhibit P.-6—is hardly 
of any value. In that case a gift had heen 
made by a Virak Jat of Tahsil Gujranwala 
in favour of his daughters son in the 
‘presence of his ‘own son, and after the 


# 


yment of 


` to make a gift of his 
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death of the son, upona suit brought by 
the donor’s nephew, the gift was set aside 
on the strength of entries in the wajib. 
ul-arz of the village, the 7rtwaj-z.am of 


- the Tahsil and certain instances cited by the 


plaintifi’s witnesses. In the present case 
not only are no instances cited by the 
plaintiff in support of his position; but on 
the contrary there isa distinct’ provision 
in the wajtb-ul-arz, prapared at the Settle- 
1853, of village Harar to 
which the parties.belong, and-in which 
the land in dispute is situated, to the 
effect that a male proprietor has power 
property by a 
written. document in favour of his daugh- 
ter’s issue in the presence of his collaterals. 
This provision in the wajib-ul-arz is 
presumptive evidence of oustom, and it is 
supported by a well-authenticated| instance 
of a daughter’s succession to the exclusion 
of collaterals in the family of the parties. 
Fazil, son of Ali Kuli, the founder of the 
family, was succeeded by his daughter 
Musammat Rahmat Bibi; and it appears 
from the settlement pedigree table, as 
proved by the Patwari, that her descend- 


ants are up to the present moment in 


possession of the land which.once belonged 
to Fazil. Other instances of daughters’ 
succession to the exclusion of collaterals 
have been given by:some of the defendants’ 
witnesses ; they are not, however, of much 
evidential value as all the particulars 
relating to them have not been alearly 
brought- out,- and they may be disregarded 
for the purposes ofthis oase. Taking it 
for granted thatthe initial burden of proof 
lay on the defendant as regards the 
power of Fateh Din to make a gift of his 
ancestral property iu favour of hia daughter, 
to the exclusion of the plaintiff, we are 
of opinion that the entry in the wajib-ul- 
arz of the village above referred to, taken 
in conjunction with the instance of Musam- 
mat Rahmat Bibis succession to the pro- 
perty of her father, was suffisient to shift 
the onus on tothe plaintiff; and we have 
no hesitation in holding that he has failed 
to discharge that onus. 

For the foregoing reasons we accept this 
appeal, and setting aside the decree of the 


Divisional Judge we dismiss the plaintiff’s 


suit with costs throughout. 
Appeal accepted. 
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MADRAS HIGH COURT. 
Civit APPBAL No, 63 or 1917. 
April 2, 1918. 
Sir John Wallis, Kr., Chief Justice, 
and Mr. Justice Spenser. 
Sree BHANIREDDI VENKAN 
, DORAGARU AND oOTHERS— PLAINTIFF2— 
APPELLANTS 
VETSUS 
Tue SECRETARY or STATE ror INDIA 
In COUNCIL, Representep BY tas COL- 
LEOTOR, GODAVARI DISTRICT, Anp 
OTHERS—Derenpant No. 1 AND LEGAL REPRE- 


SENTATIVES OF Derenpant No, 2—-RgesPONDENTS, 

Madras Revenue Recovery Act (II of 1864), s. 59— 
Sale for arrears of revenue, suit to set aside—Illegal 
levy of cess—-Limitation——-Pleadings— Statement of facts 
taking case out of s. 69, 

A suit to set aside a sale, which purports to have 
been held under the provisions of section 59 of the 
Madras Revenue Recovery Act by an officer com- 
pétent to conduct it under the anthority of the 
Act, should be brought within six months from the 


Present: — 


date ° the sale as provided in the section. [p. 846, 
col, |, ; 
Vadlur -Chinna Nagi Reddi v. Devinent Venkat. 


vamaniah, 45 Ind. Cas, 653; 23 M. L. T. 231; (1918) 
M. W. N. 224; 7 L. W. 468, Venkata v, Chengadu, 12 
M.168; 4 Ind Dec. (N. s.) 487 (F. B., Secretary of 
State v. Radha Kishore Manikya, 38 Ind. Cas, 379; 44 
"0. 828; 14 A, L. J. 1205; 18 Bom. L. R. 1027; (1917) 
M. W, N. 25; 21 C. W. N. 291; 5 L. W., 570; 25 G: L. 
J. 425 (P. C.’, Raman Naidu v., Bhassoori Sanyasi, 26 
M. 638 and Raman v. Chandan, 15 M. 219; 5 Ind, Dec, 
(N. 8.) 503, considered. 

If the ‘plaintiff challenges the right of the 
Government to sellthe property by showing that 
the provisions of the Act could not be legally 
applied and that his case is out of the scope of 
section 59, he should set forththe necessary facts in 
the plaint and prove them. [p. 846, col. 1.4 

Appeal against the decree of the Court 
of the Additional Subordinate Judge, 
Rajahmundry, in Origiral Suit No. 49 of 
1916 (Original Suit No. 100 of 1914, on the 
file of the Court of the Sub. Judge, Oocavada) 

Messrs. A. Krishnasawmi Atyar and P. 
Somasundram, for the Appellants. 

The Government Pleader, for Respond- 
ent No. 1, 

Mr. P. Narayanamurtz, for Respondents 


Nos. 2 to 5. 


This appeal soming on for hearing on 
the Sth of February 1918 and having 
stood over for consideration . till this 
day, the Court delivered the following 

JUDGMENT.—The plaintiffs brought this 
suit against Government for a declaration 
that the sale of the villages of Peddipalum 
and Ankampalum in their Peddipalum 
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Mokhasa “for arrears of revenue was 
illegal and to recover the property from 
the 2nd defendant, who purchased it at 
the revenue sale, The Subordinate Judge 
dismissed the suit because”he found that 
the plaintiffs had no’ case on the merits 
and because the suit was, in his opinion, 
barred by limitation. The plaintiffs appeal, 


There is no dispute about the fact that 
this Mokhasa was held by the grantees and 
their heirs upon’ a favourable jodi or quit 
rent on condition of rendering military 
service and that it was liable tọ ba sub- 
jected to “the ' payment of fall assessment 
in case of any alienation of the land; 
that in December 1906 the Government 
imposel full assessment on the ground 
that there had been such alienation, and 
that in March 1907 these villages were 
sold by an officer of Government purport- 
ing to act under the sections of Madras 
Revenue Act II of 1864, which provide 
for sales of immoveable property for 
default in payment of the revenue on the due 
dates. `` 7 

There san be no doubt thatthis suit, 
whish was instituted in July 1914, is 
barrad by ‘Ssestion 59 of Act. ILof 1664, 
if that section which allows only 6 months” 
time for ‘parties deeming themselves ag- 
grieved by proceedings under this Act” to 
institute suits in a Civil Court is appli- 
cable to it, Mr. A. Krishnaswamy Ayyar 
for the appellants argues that if the 
Government acted illegally in imposing 
the full- assessment there were legally no 
arrears of revenue and that the- revenue 
sale was onsequently held without any 
jurisdiction and must. be treated as void ab 
initio. i 

This question has resently been sonai- 
dered by this Court in Vadlur Ohinna Nagi 
Reddi v. Devinent Venkatramaniah (L), 
where it was held; following the Fall 
Banch desision Venkata v. Ohengadu (2) and 
distinguishing Secretary of State vy. Radha 
Kishore Manikya (3) and other decisions of 
the Judicial Oommittes, that if thereare 


(1) 45 Ind. Cas. 653; 23 M. L. T. 281; (1918) M. W. 
N. 224; 7 L. W. 468. 2 

(2) 12 M. 165; 4 Ind, Dec. (x. 8.) 487 (F. B.). 
_ (3) 28 Ind. Cas 379; 410. 328; 14A. L. J. 1205; 
18 Bom. L. R. 1027; (1917) M. W. N. 25; 21 C, W. 
N. 29156 L. W. 570; 25 O. L. J, 425 (P. C.). 


La 


no arrears or if the land in respect of 
which the arrears are due is notineluded 
in the holding of the alleged defaulter, 
that constitutes a want of jurisdiction 
which will render section 59 inapplicable, 
but if the proceedings are intra vires 
though irregular, this sectionapplies. This 
distinction between sales which though 
wrongful or irregular are substantially sales 
under the Act ard sales which are 
ultra vires was observed in Raman v. 
Chandan (4) and in, Raman Naidu v. Bhas- 
soort Sanyass (5), which. were not consi- 
dered in the cass in Vadlur Ohinna Nagi 
Reddi v. Devineni Venkatramaniah (1). 


Now in this case, the Subordinate Judge 
has found that the arrears for which the 
revenue sale in 1907 was held “was for 
tke non-payment of the usual jodi, not 
to speak of the enhanced amount levied 
by the Collector under the. special cireum- 
stances.” It is, inour opinion, unneces- 
sary to consider the evidence upon which 
ihis conelnsion is based becanee, if the 
plaintiffs’ case was that the sale was 
without Jurisdiction because there were 
no arrears at all due upon the land, 
it was their duty to allege and prove it. 


If we refer to the pleadings, it does not 
appear from the plaint that the plaintiffs 
ever set up such a ease. Their main 
contention was that the Government was 
not justified in treating, as a breach of 
the conditions as to alienation, a sale in 
invitum held in execution of the money- 
deeree in Original Snit No. 29 of 1900, 
which was in a subsequent suit declared 
by a‘ competent Court to bean invalid 
sale. In their written statement the Goy- 
ernment admitted the allegation that they 
levied . full assessment .on the ground that 
the Court sale in Original Suit No, 29 
of 1900 was a breach of-the terms upon 
which the grant was made. At the trial 
in the lower Court the question was rais. 
ed whether the Government were entitled 
to justify their action by relying upon 
the alienation made -by the plaintiffs, 
which they had not mentioned in their 
written statement and as to which we 
cannot say on the evidence on record 


(4) 15M, 219; 5 Ind. Dee. (N, s.) 603, 
(63.26 M. 638. ` 
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’ showing that the provisions 
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whether or not they were relied on when the - 
enhanced assessment was imposed. 

It is unnecessary to consider this question. 
The revenue sale purported to be one which 
was authorised by Act II of 1864 and it was 
conducted by an officer compstent to conduat “ 
sales for arrears of revenue under the 
authority of that Act. If the plaintiffs 
intend to challenge the right of the Govern- 
ment to bring this property to sale by 
of this Act, 
including sestion 59, sould not be legally 
applied, they should have alleged and prov- 
ed the necessary facts to take the case out 
of its scope. As they have failed in this 
respect we mustagree with the lower Court 
in regarding the suit as barred. 

The appeal is dismissed with costs (two 
sets). 


M. 0. P. 
~- Appeal dismissed, 


PUNJAB CHIEF COURT. 
~ Seconp Civin Appear No. 2522 or 1914, 
May 27, 1918, 
Present :—~Mr. Justice Ssott-Smith and 
Mr. Justice Martinean. | 
MUNSHI RAM AND OTHERS— DEFENDANTS— 
APPELLANTS 
VETESUS 
MAYA AND OTHERS— PLAINTIFFS— 
RESPONDENTS. 

Wajib-ul-arz, entry in, construction of —Shamilat— 
Grazing rights, claim to, by tenants—Tenants, whether 
members of village community. 

An entry in the wajid-ul-arz of a village provided 
that proprietors and non-proprietors “could graze 
cattle on their respective pattisin the shamilat of 
the pattis. Plaintiffs, who were tenants cultivat- 
ing land in the village, claimed the right of grazing 
cattle in the shamilat of their pattis: 

Held, that the plaintiffs were members of the 
village community and were, therefore, entitled 
under the terms of the wajib-ul-arz to the right 
claimed by them, [p. 847, col. 1,] N 

Second appeal from the decree of the 


Divisional Judge, Hoshiarpur, dated the 23rd 


‘July 1914. i 


The Hon'ble Mr. Fazl-i- Husain and Sheikh 
Umar Bakhsh, for the Appellants. 
Bakshi Tek Ohand, for the Respondents, 
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JUDGMENT.—The parties are residents’ - 
of the village of Posi in the Hoshiarpur , 
District. The plaintiffs sue the defendants, 
who are proprietors in the village, to. 
establish their rights of, grazing oattle in ` 
the shamilat land. -The first Court held ~ 
that plaintiffs were entitled “to graze 
horned cattle capable for agricultural pur- 
poses in 802 kanals 16 marlas of shamilat 
land and granted an injunction accordingly. 
The learned District Judge on appeal bas , 
excluded Khasra Nos. 679 and 1629 from the 
area allowed for charand, thus reducing the 
area to 273 kanals 1 marla. | 

The defendants have filed a second 
appeal and the plaintiffs haye put in 
oross- objections. The wajib-ul-arz of 1852 
provides that proprietors and non-proprietors - 
can graze cattle on the shamilot deh. In the 
wajib-ul-arz of 1584 it ia stated thatpro- 
prietors and non-proprietors can graze 


cattle on their respestive pattis in the 
shamilat of the pattis, From this the 
learned District Judge infers that the 


shamilat deh had been divided into pattts 
between 1°52 and 1884, and he holds 
that that does not affect the grazing rights 
of the non-proprietary body., It is now 
argued for the appellants that the partition 
of the shamzlat deh had taken place before 
1852. There is notbing on the record to 
support this, and we have deslined to 
allow the learned Counsel for the appellants 
to support his argument by a document of | 
1852 which is nof on the record. In any 
case the question when the partition took 
plase does not seem very material. 

It is next argued: that the plaintiffs’ 


claim relates to the shamilat deh, and that — 


as there is no shamelat deh but only shamilat 
patitis, the suit should be dismissed. But 
the contention that the plaintiffs claim 
grazing rights in the shamilat deh does’ 
not seem to be correct. They distinotly 
refer in the plaint to the banjar land 
belonging to the several pattis in whioh 
they slsim right of. pasture. Moreover | 
they refer in paragraph 3 of the plaint to the 
conditions of the wajzb-ul-arz and have 
attached to the plaint a copy of the entry ` 
in the wajib ul-arz of 1884: relating to the 
grazing rights in the shamzlat pattis. 

The third contention is that plaintiffs 
are not entitled to grazing rights uader 
the wajzb-ul-arg of 1834 because they were 


N 


_fact of the 
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l not parties to it, and Munshi Ram v. Rulia 


Ram (1) is salid on in support of tbis 
argument, But in that case the plaintiffs 
were mostly shopkeepers and were neither 
proprietors nor tenants, and it was found 
that they were in no way connected with 


_the settlement of the land revenue, being 


‘outside the pale of the village community 
properly so called, It is on a sonsidera- 
tion of these facts, “taken along with the 
plaintiffs not having been 
parties to the agreement entered in the 
wajib-ul-arz that the Court held that the 
entry did not entitle the plaintiffs to the 
rights they claimed. The present oase is 
clearly distinguishable, for here the plaint- 
iffs are apparently members of the village 
community and are said, to be tenants 
cultivating land in the village. Moreover, 
the finding of the first Court was that 
the plaintiffs had a right of grazing cattle 


in the shamilat by onustom. This finding’ 
. was not-challenged in the appeal to the 


District Court, and it sannot be challenged 
in second appeal without a certificate. 
Another contention is that certain land 
has been included in the decree in which 
the plaintifis have not exercised grazing 
rights during the six years preceding 
the suit as there is Kharkana growing 
on it. As to this it is sufficient to say 


that the lower Appellate Court finds as a- 


fact that the cattle have been grazing on that 
land, and this finding cannot be questioned in 
-second appeal. 

The remaining contention of Mr, Fazl.i- 
Husain is that the suit is bad for mis- 


joinder of parties and oanuses of action = 


inasmuch as under the wajzb-ul-are of 
1884, the plaintiffs have not gdta right of 
grazing over the shamilat ofall the vattis 
but -the proprietors and non-proprietors 
can graze cattle only on their own pattis, 
in the suit as framed, however, | there is 
‘no misjoinder, and there is no necessity 
to require the plaintiffs to split up their 
suit into three. The areas of the several 
paitis and of the different Khasra num- 
bers in each patitis are given in the 
judgment of the first Court, and the 
decree can, without the case, boing remanded, 
be modified so as to give the plaintiffs 
the relief” to ‘which they are entitled. z 


(1) 24 Ind. Oas. 980; 95 P. R, 1914, 228 P, L. R. 
19144126 P, WR. 1914, Seis 
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With” regard to the cross-objections, the 
learned Counsel for the respondents presses 
only ground No.4, in whioh he urges 
that certain numbers should not kave been 
excluded from the charand. As to this 
‘the lower Appellate Court’s finding is that 
the proprietors have been in effective 
possession of those numbers, and its 
finding on this point cannot be questioned. 
We see no reason, therefore, for allowing 
the plaintiffs a larger area for grazing than 


‘has been allowed by the lower Appellate 
. Court. 


We dismiss the cross. objections, and we 
accept the appeal and modify the desree 
of the lower Appellate Court tothe extent 
only of directing that out of the area of 
273 kanals 1 marla allowed by that Court 
as a grazing ground, the plaintiffs beloug- 
ing to Patti Kalian will be entitled to greze 
seattle only in 125 kanals 1 marlá out of 
the shamilat in that pait; those of Patti 
Nabri only in 103 kanals 11 marlas out 
of the .shamilat land in that patti, and 
those belonging to Patti Pakwerian only 
in 44 kanals 9 marlas out of the shamilat 
The decree of the 
lower Appellate Court having been upheld 
except for this slight modification, the ap- 
pellants will pay the respondents’ costs in this 
Court. 

Appeal partly accepted, 


~~ 


ALLAHABAD HIGH COURT. 
First Civin Arrear No. 7 or 1916, 
June 6, 1918, 

Present :— Mr. Justice Piggott and . 
Mr. Justice Walsh. 
KUNJ BEHARI LAL—Derenpant— 
APPELLANT 
VETSUS 


LALTU SINGH AND a GN TANG 


RESPONDENTS. 

Hindu Law—Alienation-— Widow, “gift made by, for 
spiritual benefit of husband, validity of. 

There is no authority for the proposition that 
gifts for réligious or charitable , purposes made by 
a Hindu widow cannot ba recognized under the 
Hindu Law as calculated to confer any benefit 
upon the soul of her deceased husband unless they 
be made in connection with a particular sradh 
ceremony, [p. 850, cal. 2; p, 854, col, 1.] 
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A-gift made by a Hindu widow of a reasonable 
portion of the property inherited by her from her 
husband, whether through her sons or not, for 
relizious purposes with a view to the spiritual 
welfare of her deceased husband, is valid under the 
Hindu Law and is binding upon the reversioners. 
[p. 851, cols. 1 & 2; p. 854, col. 2.] 

There are ceremonies and duties incumbent upon 
a Hindu widow, in the sense that their performance 


is regarded as indispensable to the spiritual welfare, 


of her lates husband. These duties she is under an 
obligation to perform and these ceremonies sho 
must varry out, and for this purpose she has a 
power of alienation in respect of the corpus of the 
property inher hands, independent altogether of 
the proportion which the property alienated may 
bear to the whole. In the case of an alienation 
for a purpose regarded as indispensable to the spiri- 
tual welfare of the late husband, the question will 
not be, what proportion does the property alienated 


' bear to the entire estato, but only was the alienation 


a, reasonable one under the circumstances, in the 
sense that the expenditure incurred was such as 
might be regarded as suitable tothe position of 


the family. [p. 851, col. 1.] 


First appeal from a decree of the Addi. 
tional Subordinate Judge, Moradabad. 

“Mr. B, E. O'Conor (with him Mr. Igbal 
Ahmad), for the Appellant. 

The Howble Dr. Tej Bahadur Sapru (with 
him Mr. Radha Kant Malaviya) for the 
Respondents. 

JUDGMENT. ‘ 

Praaort, J.—The suit out of whioh this ap- 


” peal arises was brought on the following state 


“two sons who survived the 


of facts : - One Raja Gur Sabai died in the 
year 1868 possessed of immoveable property 
of considerable value in the districts of 
Moradabad and Bulandshahr. He left him 
surviving two sons and a widow. The 
sons. died in 1273, while still minors and 
leaving no issue, The widow Rani Kishori 
Kuar thereupon entered into possession of 
the estate, strictly speaking in succession 
to her sons, or rather to that one of her 
other, For 
practical purposes it is sufficient to say that 
she took possession of the property with 
the estate of a Hindu widow. Shortly 


_afterwards she went on a pilgrimage in 


the course of which.she visited Allahabad, 
Banares, Gaya and Jagannath. At the 
last named place she made an oral gift, 
or I should perhaps say the promiss: of a 
gift, to certain priests of the temple of 
Jagannath, and this transfer .of property 
was carried into effect by a deed of the 
Sth of January 1876, executed by Rani 
Kishori Kuar after her return to Moradabad 
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and registered on the admission of her 
agent (general-attorney) Ajab Singh. The 
question whether the donees under this 
deed of gift had any right to transfer the 
property thus taken by them does not arise 
in the present suit. There have been 
transfers, and the contesting defendant in 
this case, Kunj Behari Lal, acquired so 
much of the gifted property as 
of shares in four villages for good con- 
sideration, under a sale-deed of the 27th 
of September 1903. Prior _to this Rani 
Kishori Kuar bad died, namely, on the 
15th of August 1907; and after mush 
litigation the plaintiff Laltu Singh succeeded 
in establishing his olaim to sucesed as the 
nearest reversioner to the estate of the 
late Raja Gar- Sahai. The objest of the 
present -suit is to obtain a desision that the 
transfer purporting to be effected by the 
deed of gift, dated the th of January 
1876, ~either passed no title at all, or ab 


any rate conveyed no estate lasting beyond = 


the lifetime of Rani Kishori Kuar, and 
thereupon to recover possession of, the 
gifted property. Itis alleged in the plaint 
that the Pandas of Jagannath had colluded 
with Ajab Singh already mentioned and 
with other Karindas and servants of Rani 
Kishori Kuar and had obtained the execu- 
tion of this document without the lady’s 
understanding what she was assigning or 
even comprehending the contents of the 
deed or ifs effect upon her interests. Any 
one reading the plaint would be disposed 
to assume that this was the main point 
of the plaintifi’s case. The learned Sub- 
ordinate Judge, however, has lumped the 
question raised by these pleadings- into a 
single issue along with the wholly different 
question of the capacity of “Rani Kishori 
Kuar, as a Hindu widow in possession of 
the property of her late husband, to make 
a gratuitous transfer of this sort. 
result is that the evidence produced on what 
should have bsenthe main question for 
trial in the case is scanty and unsatisfas- 
tofy and that this issue has not been desided 
at all by the trial Court. The learned 
Subordinate Judge says that he will 
presume that the deed of gift was really 
executed by Rani Kishori Kuar after fully 
understanding its nature and effect; but 
he holds that she had no authority as a 
Hindu widow to make a gratuitous transfer 
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of this property beyond her lifetime. We 
have had to consider the question of the 
intelligent execution of the- dosument and 
it ja necessary for us to come toa finding 
upon the point. The transaction is an old 
one, and such oral evidence as the parties 
endeavoured to produce amounts to little 
and does not seem worth- disaussion ; but 
I am impressed with the evidense given 
by the witnesses Shiam Sarup and Nathu 
Ram as to Rani Kishori Kuar’s business 
capacity and the manner in which she looked 
after her estate. The lady was illiterate, 
but she seems to baye possessed a con- 
siderable degree of intelligence and business 
capacity.’ She did not remain shut up in 
her residence in Moradabad but went 
about visiting different portions of her pro- 
perty and personally superintending the 
management of the. same. Under such 
circumstances the mere fact that she never 
challenged this alienation in her lifetime 
would warrant the presumption that she 
fully understood the transaction at the time 


when she executed the -.deed of gift. 
Fortunately the - defendant-appellant has 
been able to bring on the record in this 


Court a piese of documentary evidence 
which carries the matter a good deal 
further. In the year 1893 Rani Kishori 
Kuar was examined on commission in 
connection with another litigation. She 
there stated that she had a distinct re- 
collection of having madethe gift now in 
question to the Pandas or officiating priests 
of the temple of Jagannathji. She mention- 
_ed from memory the most essential portions 
of the contents of this document, paming 
the village of Sherpur which formed the 
principal item of property transferred. 
Under all the circumstances, and 
of the manner in which this particular 
point was litigated in the Court below, I 
think we need have no hesitatiou in coming 
to the finding that Rani Kishori Kuar 
executed this deed of gift with full know- 
ledge and adequate understanding of its 
contents and of its 
interests. 

In the Court below various alternative 
lines of defence were relied on by the 
present appellant, but most of the pleas 
embodied in the memorandum of appeal 


- before ue -haye not been pressed. Now . 


. that we have already found in favour of 
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the defendant upon the question of the 
intelligent execution of the document, the 
only further point for our consideration is 
the authority of Rani Kishori Kuar to 
make this transfer. The question of law 
thus raised'is discussed at considerable 
length in the judgment under appeal and 
has been very completely argued ont before 


us with reference to a Jarge number of 


authorities. I thmk I. may say that very 
little attempt has been made before us ta 
support the decision of. the Court below on 
the line of argument on which if proceeds. 
The learned Subordinate Judge would seem 
to have misunderstood the pronouncement 
of their Lordships af ‘the Privy Counoil 
which forms the foundation of the subse- 
quent case-law on the subject, and- he has 
throughout discussed the question of the 
validity of this gift as ifit were in some 
way connested with the question whether 
Rani Kishori Kuar would have been entitled 
to alienate any portion of her late husband’s 
estate in order to meet the expenses of her 
pilgrimage to the-holy places of northern 
India, The latter question does not arise 
at all, The lady would seem to have 
met the expenses of this pilgrimage out 
of the income of her husband’s estate 
over which income she had full dis- 
posing power. Wehave simply to consider 
whether she had or had nob a right to 
make this particular gift in favour of the 
idol worshipped in the temple of Jagannath 
and the attendant priests. The foundation 
of the case law on the subject is the desci- 
sion referred to and misrepresented by the 
learned Subordinate Judge, namely, the case 
of Ooilector of Masulépatam v. Oavaly Vencata 
Narrainapah (1). The important passage 
frequently quoted in subsequent decisions 
is. to be fourd at page 551 and may be 
quoted once more in this place: “For religious 
or charitable purposes or those which are 
supposed to conduce to the spiritual welfare 
of her husband she (4.e., the Hindu widow) 
has a larger power of disposition than that 
which she possesses for purely worldly 
purposes.” - In the present oase- the gift to 
the temple and to the attendant priests 
appears on the face of it to be an alienation 
for religious and charitable purposes. The 
immediate object of the alienation as cited 


~ (1) 8 M.I A. 529; 2 W. R. (P. 0.) 63;1 Suth P. O, 
J. 476; 1 Sar. P, 0, J. 820; 19 F, È. 631. 
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in the deed itself is “for the salvation of 
my husband and his family members and 
for my own salvation.” In a resent oase 
before the Calcutta High Court, Khub Lal 
Singh v. Ajoahya Misser (2), the question of 
law now under consideration was discussed 
at great length. Previous authorities were 
reviewed and a decision was pronounced 


by a Bench which included ona of the 
most distinguished Hindu Judges who 
adorned the Bench of that Court, The 


important principles laid down by him I 
take to be the following: “There is a dis- 
tinction between legal necessity for worldly 
purposes on the one hand and. the pro- 
motion of the spiritual welfare of the de- 
ceased on the other hand. A gift of a 
moderate portion of the property of her 
husband by the widow with & view to his 
spiritual benefit is valid. Whether an 
alienation covers a ‘reasonable portion of 
the property of her husband is a question 
which must be' determined with reference 
to the circumstances of each particular dis- 
position.” The point which has been 
pressed upon us with great learning and 
ingenuity on behalf of the respondent to 
this appeal turns upon the meaning to be 
attached to the words ' witha view to his 
spiritual benafit” in the principle above 
laid down, It was contended that those 
proceedings by means of which a Hindu 
widow may seek to promote the spiritual 
welfare of her late husband oan be ag- 
certained with certainty from authoritative 
text books accepted by Hindus generally 
and that the question whether a particular 
gift, made under certain circumstances, 
would or would not be accepted by Hindu 
opinion as conferring 4 spiritual benefit 
upon the deceased husband of the donor 
was & pure question of law which sould 
be settled upon authority, independently 
altogether of the question whether the 
object of the gift was or was not one which 
any ordinary persons would accept as ful- 
filling a religious or charitable purpose, 
When this argument ame to be further 
pressed, with reference to the -particular 
authorities aud texts on whioh it proceeded, 
it proved to amount to this:—thaét it is 
only by means of those rites and ceremonies 
connected with the funeral of the deceased 


(2) 31 Ind, Cas. 433; 43 C, 674; 22 CAL,H, 345, 
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or with the subsequent commemoration of 
his death, generally known under the name 
of Sradh, that the spiritual welfare of a 
deceased Hindu can be promoted. Conse- 
quently it was contended that the only 
gifts made for religions or charitable pur- 
poses by which a Hindu widow could be 
regarded as promóting the spiritual welfare 
of her late husband would be gifts made 
in connection with some Sradh cbremony. 
The argument is an ingenious one; but the 
question can scarcely be regarded as coming 
before us at this stage of its history as 
purely res ¢tntegra: There is a mass of case- 
law on the subject, a great deal of whieh 
has been expounded to us on behalf of the 
parties to the present appeal. It is im- 
possible to point to a single case in which 
an alienation by a Hindu widow has been 
set aside only on the ground that it was 
not made in connection with a Sradh cere- 
mony of the deceased. It is quite true 
that there are at least two decisions _ of 
the Madras High Court in Lakshminarayana 
v. Dasu (3) andin Vappuluri Tatayya y. Qari- 
nalla Ramakrishnamma (4); in which the faot 
that the alienation was made in connection 
with a Sradh ceremony is insisted upon 
in such a fashion as to show that it waa 
of considerable importance in the minds of 
the learned Judges, The question whether 
this is 
validity of a gift can be tested by examin- 
ing & few cases in which such alienations 
have been set aside. Take for instance the 
case of Rama v. Ranga (5). The learned 
Judges set forth the objests for which the 
particular alienation which they were oon- 
sidering bad been made. Now that alien. 
ation, on the face of it, had nothing to do 
~with a Sradh ceremony of the deceased; 
but it was not set aside on that ground, 
Ib was pointed out that the ceremonies for 
the sake of which the widow in that oase 
had sold a portion of her late husband’s 
estate were not of the kind regarded by the 
Hindu religion as indispensable for the 
spiritual benefit of her late husband, suoh 
as funeral obsequies and ceremonies in. 
cident to those obsequies. They then pro. 


(3).11 M. 288; 4 Ind. Deo. (N. s.) 201, 

(4) 6 Ind. Cas. 240; 34 M. 258; 20 M. L. J. 795, 
(1910) M. W. N. .£22;8 M. L. T, 79. 

(6). 8 M. 552; 9 Ind, Jur. 888; 8 Ind. Dec, (y, s} 
378, á 
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seeded ‘6 hold that they sould not suatify 
the alienation, “unless such sale is reason. 
able in the ciraumstanges of the family and 
the property alienated is but a small por- 
tion of the property inherited from her hus- 
baud.’ The principle underlying the deci- 
sion appears $o be that there are ceremonies 
and, I may add, danties incumbent upon a 
Hindu widow, in the sense that their per- 
formance is regarded as indispensable to 
the’ spiritual welfare of her late husband. 
These duties she is under an obligation 
to perform and these ceremonies she must 
garry out, and for this purpose she has 
a power of alienation in respect of the 
corpus of the property in her hands, in- 
dependent altogether of the proportion 
‘which the property alienated may bear to 
tbe whole. In the case of an alienation 
for a purpose regarded as indispensable 
to the spiritual welfare of the late hus- 
band, the question wil! not be, what pro- 
portion does the property alienated bear 
to the entire estate, but only, was the 
alienation a reasonable one under’ the 
gircumstances, in the sense that the əx- 
penditure incurred was such as might be 
regarded as suitable to the position of the 
family, The learned Judges, however, recog- 
nised the possibility of alienations made 
by a Hindu widow for the purpose of 
doing > pious acts for the benefit of her 
late husband which are not in the nature 
of spiritual necessities; and with regard 
to alienations made for such a purpose 
as this, they say that they would be pre- 
pared to take into consideration such 
questions as the proportion borne by the 
property alienated to tha value of the 
entire estate. The same sort of—prinoiple 
seems to be implied in Ram Kawal Singh 
y. Ram Kishore Das (6), where the learned 
Judges finally came to the conclusion that 
the alienation which they were considering 
sould not- ba supported, either on the 
ground that if was a religious necessity 
(that is to say indispensable to the spiritual 
welfare of the husband) or that, being for 
a pious purpose, the property alienated 
was small in value and represented only 
& very small portion of the estate inherit- 
ed. The same may ba said of the latesé 
pronouncement of the Bombay High Court in 
Panachand Ohhotalal v. Manoharlal Nandlal, 
(6) 220. 506; 11 Ind. Das, (xN. s.) 338, 
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(7). We have been referred to two deci- 
sions of this Court, (1) in Puran Dai v. 
Jai Narain (8). There stress was laid 
upon the fact that the alienation which 
the Courk had fo aonsider had been made 
without any reference whatever to the idea 
of conferring spiritual benefit upon the 
deceased husband, but apparently for the 
spiritual banefit of the widow alone. The 
other oase of this Court is that of 
Balkishan Bharthi y. Sat Ram Singh (9). 
This case is of considerable importance as 
sontaining a review of the previous case- 
law by the learned Hindu Judge of this 
Court who is still with us. The prinsiple 
he desired to affirm is to be found in the 
Tagore Law Lastures, 1879 at page, 309: 
“A gift by a widow of the whole of 
ber husband’s estate is invalid; but a 
gift of a moderate portion of the property 
made by the widow for the spiritual 
benefit of her husband may he valid.” 
In the case then before him the learned 
Judge found that the gift which he had 
to consider, comprising ag it did practically 
the whole of her late husband’s estate, 
was one which the widow was not justified 
in making. On the line of reasoning 
which he followed if seams clear that he 
would have affirmed the gift, if it had affected 
property forming only a small fraction of the 


‘ entire estate. 


In this connection we were also asked 
on behalf of the respondent to attach con- 
siderable importance to .the fast that Rani 
Kishori Kuar had taken the astate in 
succession to her son, and not immediately 
on “the death of her husband.” Under 
the circumstances of the oase, I do not 
think this faot is of serious importance, 
To begin with, the recital in the deed of 


gift itself, setting forth that the donor 
desired to confer spiritual benefit upon 
her late husband and upon his family 


members, is quite sufficient to inalude the 
spiritual welfare of these two boys who 
died before attaining majority. Apart from 
this I do not think it would be just to 
take too rigid and technical view of the 
position of a Hindu widow who had entered 
into possession of her late husband’s estate 


(7) 43 Ind. Cas. 729; 42 B. 136; 20 Bom. L. R. 
a 4 A. 432; A, W. N. (1882) 115; 2 Ind, Dec, Na) 
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after a short interval, during which -her ~ 


two minor sons died. She naturally treated 
the estate as that of her husband and 
regarded herself as being in possession in 
virtue of her rights as his widow. Ib 
could scarcely be suggested that her power 
of alienation for the spiritual benefit of 
the former owner of the estate is so rigidly 
limited that in all cirsumstances the person 
whoss spiritual benefifé is sought must 
have been the last male owner. In the 
present case for instance, it could scarcely. 
be contended that no alienation of property 
by way of gift. would be valid unless ex- 


_ pressly made for the beneft of that particular 


one of the two sonsof Raja Gur Sahai who 
survived the other and who was, therefore, 
fora brief interval the sole owner of the 
estate. 

Leaving this question for the present, 
we have to go on to consider what 
was after all the value of the property 
transferred under this ‘gift in oom. 
parison withthe entire value of the Raja’s 
estate. That gentleman executed a Will 
in the year 1864 to which he appended a 
specification of his property, showing that 
he had Zemindari rights in more than 80 


‘villages and a great deal of house pro- 


perty ia Moradabad and in Amroha, Two 
years later, that is to say in 1863, he 
received from the Government a formal 
Sanad granting him Zemindari property 
bringing in a total revenue of Rs. 10,195 13.4 
for his mutiny services. I think this 
must have been to some extent a con- 
firmation of a grant previously made; 
for I find some of the properties included 
in this Sanad, at page A23, also incladed 
in the spesification given at the foot of the 
Will, at pages 19A and 20A, Ib. is 
clear, however, that the grant received 
under tbe Sanad was much less in value 
than the property dealt with under the 
Will. Taking the land revenue assessment 
as a rough test, it would seem that the 
proprietary rights in the four villages affected 


by the deed of gift in suit amounted to little. 


- more than 1/40 of the property granted to 


Raja Gur Sahai under the Sanad. Taking the 
house property into considsration, and forming 
such rough estimate as seems reasonably 
possible, I should feel no hesitation in 
holding that the value of the property in 
suit cannot have amounted to more than 
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1/80th part of the entire estate. There 
is another line of reasoning leading to 
very much the same conclusion. There was 
evidence given that the income enjoyed by 
Rani Kishori Kuar from the entire estate was 
atleast Rs. 6,000, a year. The income deriv- 
able from the Zamindari property included in 
the deed of gift would seem to have varied 
considerably from time to time, if we are to 
judge from different leases which have been 
produced in evidence by the two parties. 
The Government land revenue assessed 
upon this particular property has appar- 
ently risen from Rs. 280 in 1862 to 
Rs. 545, The plaintiff has proved two 
leases of the years 1£62 and 1865. Under 
the former the property in question was 
leased out at a net profit of R3. 635 a 
year. Under the latter the net profit must 
have been Rs. 870. There is certainly no 
avidence on the record which would justify 
us in putting the net annual profits deriv- 
able from. the villages in question at more 
than Rs. 800.- Taking it at that figure, 
it amounts to about 1/75 of the annual 
income enjoyed by Rani Kishori Kuar. `I 
think we may come without serious hesi- 
tation to a finding that the value of the 
property dealt with by this deed of gift 
was not more than 1/75th of the entire 
estate of Raja Gur Sahai as it passed 
into the hands of Rani Kishori Knuar. 
There has been something said in sargu- 
ment about that lady's management of the 
estate during the entire period covered by 
her possession, On the one hand the appel- 
lant relied upon an admission made by 
the principal plaintiff, to the effect that 
the income of the property had gone up 
by something like 25 per cent. since the 
death of the Raja; and I was disposed at first 
io assume that this increase represented 
the result of purchases made by the lady 
out of -the surplus income of the estate.: 
That such purchases were made by her 
seems to be true, as there is a statement 
to that effest by the lady in her deposi- 
tion of the year 1893, which does not seem 
to have been challenged at the time. On 
the other hand something has been said 
on behalf of the plaintiff-respondent that. 
this is not the only alienation by the 
lady which he has been compelled to 
challenge. It was no part.of the case set 
up in the plaint that there had been other 
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alienations. As a matter of fact, the only 
evidencg is to the effect that the lady, 
not long before she died, tried to dedicate 
permanently for the benefit of a temple 
bnilé by her husband in Moradabad two 
shops the income of which had always 
been spent on the temple by the orders 
of her husband. ‘On the whole this lady’s 
management of the estate does not seem 


“to have been in apy way extravagant, and 


= of the appeal, 


had 


+ 


on the evidence ‘as it stands the finding 
seems to be justified that, even allowing 
for the alienation sontested in the present 
snit, the lady must have passed on to 
the revyersionary heir an estate certainly 
not less in value than tkat which she had 
received on the death of the’ survivor of 
her two sons, while the probability is that 
it had inoreased in value. Under these 
circumstances I think we need have no 
hesitation in holding that the gift now 
in question was a gift of a moderate 


portion only of the property of her 
late husband, that it was a gift for 
religious and pious purposes, and that it 


was made by the lady, not solely with a 
view to her own spiritual benefit, but in 
order that the spiritual merit likely to 
accrue from the same might benefit her- 
self, her late husband, and her sons. It 
is obviously impossible to ask a Court of 
justice to record a finding that any parti- 
cular act done by the surviving widow 
either did or did not benefit her late 
husband in that changed environment to 
which he may be presumed to have passed 
after that episode in life which men call 
death; nor can we accept the contention 
on behalf of the respondent that gifts for 
religious or charitable purposes made by 
a Hindu widow cannot be recognized under 
the Hindu Law as calculated to confer 


any benefit upon the soul of her deceased 


husband unless they be made in sonnee- 
tion with particular funeral ceremonies. I 
think the present alievation should be 
affirmed as a gift for religious and charit- 
able purposes, reasonable under the eir- 
cumstances, and effected by the donorin good 
faith for the spiritual benefit of the late 
owners of the property as well as for her 
own. These findings are sufficient to dispose 
which I would allow ao- 
cordingly; and setting aside the decree and 
order of the Court below, would dismiss 
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the plaintiff's, suit with sosts ‘throughout, 
including fees in this Court on the higher 
soale. 

Warsa, J.—Three questions arise for 
desision in this case, one, a question of 
law, whether a gift by a Hindu widow of 
property, inherited from her husband, 
whether through her sons or not, made 


for religious purposes, whether with a view 


to the welfare of her deceased husband’s 
soul or not, is binding upon the reversioner 
Secondly, the qnestion of fact whether under 
the circumstances of this case the gift 
which is attacked was in excess of what 
has been regarded by the law as a reason. 
able proportion of the whole estate. Thirdly, 
whether the deceased lady understood 
and intended to garry oub the terms of the 
deed. 

It is clearly established that in or about 
1876 when she made this gift she was a 
Pardanashin and illiterate Jady possessed 
of “great managing power.” It is proved 
that she managed her affairs with great 
ability. She took tours to the varioua 
villages which comprised the substantial 
estate which her husband had left. She 
received ard sonsidered applications from 
her tenants. She met their wishes and 
endeavoured to remove their grievanses, 
She made purchases by way of accretion 
to the estate out of the savings at her 
disposal. She gave on oath in 1893 a 
fairly clear account of this part of her 
business, saying that her agents were ac- 
quainted with the details. No lease of 
the estate was made without her sanction, 
and the plaintiff in this sase admitted on 
oath that the property while in her hands 


„in one way or another increased in value 


by at least 25 per cent. The evidence 
clearly shows her to have been, in spite of 
lack of education, a woman of character and 
eapacity. 

The terms of the deed attacked are 
remarkably simple and clear. They have all 
the appearance of genuineness. She declared 
in the only way possible that she, as an 
honest and religious woman, executed this 
deed of transfer in performance of a 
promise she had previously given to the 
Pandas when on a pilgrimage of her 
own and that she was doing so for the 


-galvation of her husband, hia family and 


herself. She seems to have taken every 
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precaution that there shonld be no 
possibility of doubt as to the reality and 
legality of the transaction and as to the value 
of the property of which she was so disposing. 
This deed, according to the first argument 
presented to us on behalf of the suacess- 
ful plaintiff, is one which the Hindu 
Law does not permit under any circum- 
stances. I am bound to say that nothing 
surprises me more than the contrast 
between the veneration with which these 
pious acts for the welfare of a departed 
soul are regarded by the Hindu community 
and the vehemence and determination with 
which they are attacked by individual 
members of that community. The plaintiff 
in this case is himself a Hindu and would 
presumably suggest to, if not inculcate 


‘upon, the members of his own family the 


very conduct which he asks us as a matter of 
general Hindu Law to declare to be invalid. 
If he cares to know my opinion, conduct 
of this kind seems to me more calculated 
than anything else to discourage the carry- 
ing out in practice of the precepts which 
the Hindu community teaches. The attempt 
has hopelessly failed. To my mind the 
"aw is well-settled, and if it had not 
been so earnestly argued by Dr, Sapra 
for the respondent, I should have said it 
was absolutely unarguable. Whether it is 
necessary to establish that the intention 
of the donor was to confer spiritual 
benefit upon the soul of the departed, or 
whether it is sufficient in given _ ciraum- 
stances that the object of the deed itself 
is shown to be religions (the latter pro- 
position seems to have been laid down by 
the Privy Council when they used the 
word “or” in the passage which has 
already been referred to) does not matter 
in this case, because the lady clearly put 
the benefit to her husband’s soul and the 


salvation of the other members of his - 


family before her own. In my _ opinion 
the matter is as clearly settled as anything 
can be by a consistent course of authority 
from 1861 when the sase already referred 
to was decided by the Privy Council and 
reported in 8 Moore Indian Appeals [ Collector 
of Masulipatam v.Oavaly Vencata Narterramaph 
(1)} down to the recent decision in 1915 by 
Mr. Justice Mookerji, reported as Khub 
Lal Singh v. Ayodhya Misser (2). It so 
bappens that the last decision was delivered 


six days before the judgment in this 


particular oase and was no doubt not 
known to the learned Subordinate Judge. 
But I do not think that it contained 
anything new, and the intermediate cases 
between those two termini, although they 
may be cited to’ justify the statement of 
the law as contained in Mr. Justice 
Mookerji’s judgment, do not add anything 
to it or take anything from it. The 
judgment of Mr. Justice Mookerji is an 
amplification of, and an admirable com- 
mentary upon, the judgment of the Privy 
Council in 8 Moore Indian Appeals [Qollector 
of Masulipatam v. Oavaly Vencata N arrainapah 
(1)]. It shows how aconrate the language 
used inthe judgment of the Privy Coungil 
was and it may be cited as a correct statement 
of the old law with a full exposition 
calculated to remove ambiguity, and J 
therefore, cite from it the following 
passage as a correct statement of the law 
on the first question in this appeal: “The 
true rule thus appears to be that there 
is a distinction between legal nevessity 
for worldly purposes on the one hand, and 
the promotion of the spiritual welfare of 
the deceased on the other hand, and that 
within proper limits, the widow nay 
alienate her husband’s property, for the 
performance of religious acts whieh are 
supposed to conduce to his spiritual benefit.” 
He cites also a passage from the judgment of 
Lord Gifford in Oossinaut Bysack y. Cummole- 
money Dossee (10), showing further 
the settled and ancient character of this well- 
known rule of Hinu Law: “It is absolutely 
impossible to define the extent’ and limit 
of the power of the widow to dispose of 
her husband’s . property for religious 
purposes, because it must depend upon the 
circumstances of the disposition.” Mr, 
Justice Mookerji goes on to point out 
that a question of fact has always to be 
determined, namely, whether the alienation 


“covers a reasonable portion of the property 


of the husband, with reference to- the 
circumstances of the particular disposition, 
and he cites other authorities which may 
be found on page 585 of his (Mr. Justiog 
Mookerji’s} judgment, one goes back to 
the year 1826, indicating that 3/16 of 
the entire estate had been held not 


(10) 2 Morley’s Digest 193; 8 Ind. Deo, (m s.) 907, 
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excessive, and in another case a ‘gift of 
property between ł and 3 of the whole 
had been upheld. Many of the authorities 
sited to the learned Subordinate Judge 
and referred to in his judgment seem to 


have been relied on rather for the purpose 


of confusing him “than for any legal 
purpose which I can discover. He has 
unfortunately in bis judgment sonfused 


“the question of legal necessity with the 
question of the validity of a gift made 
for religious purposes. It may be that 


the defendants contributed to this confusion . 


by pleading “legal necessity” in paragraph. 8 
of their defence. To my mind no authority 
bearing upon the question of legal necessity 
ever had any relevance to this suit and 
should never have been aited in the Court 
below. At one time the learned Suboardi- 
nate Judge in his judgment said that the 


. point raised was fully concluded by authority. 


At another time he found as a question 
of fact that the pilgrimage of the lady 
was absolutely- unnecessary, and finally he 
Bays: To sum up the lady had no 
necessity to transfer the property as she 
had ample means to defray the expenses 
for pilgrimage to holy places and for any 
offerings she may have desired. to make.” 


As my brother has pointed out, this has 


nothing to do with the deed of gift in suit and 
possibly explains the error into whioh the 
learned Subordinate Judge seems to have 
fallen. As I have said above, the point is well- 
settled and is unarguable, 


There may be on occasions a serious ques-, 


tion upon the point whether the gift could 
be described as religious or charitable at 
all, This question was not raised in this 
ease; but if has been determined and it 
is obviously a most important question. 


~The only question about which the rever- 


sioner need trouble himself is whether the 


quantum in proportion to the whole estate is. 


excessive. I am satisfied that this suit 
was never launched on that basis at all 
and that the idea never occurred to the 
plaintiff. THe defendant, who seems to have 
been fully advised as to his legal position, 
did in paragraph 8 of the written state- 
contention. 
There is a suggestion that the plaintiff 
professed fo attack the transaction on that 
ground in issue No. 7 as framed. I do 
not think that at the trial ib was ever 
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relied on at all. T think the guanium was 
treated as immaterial. There is a case 
decided by Mr. Justice Karamat Husain 
in this Court in which he lays down (the 
case is not on all fours with, this case) 
that it is unnecessary to find out the in- 
come and value of the property. I think 
the learned Subordinate Judgein this oase 
laid- that down at the instance of the 
plaintiff, the plaintiff knowing that he had 
no materials to establish the fast. At 
any rate the onus is upon the person hay- 
ing special- knowledge of the alienated pro- 
perty. I do not propose to travel over the 
ground my learned brother has travelled. I 
think if is sufficient to\say that in this 
cage no suggestion of any kind is made 
even now at the lith hour that the evi- 
dense shows anything approaching 3/16, and 
no authority of any kind has been quoted 
to us which discredits in any way the 
authority of 1826 in which it was held that 
3/16 might be disposed of. 

There is one further question, the 3rd 
question argued in support of this decree 
before us by Dr. Sapru, whether the lady 
understood and intended to carry out the 
terms of the.deed. It is really covered by 
the uncontradicted eyidense to which I 
referred at the commencement of this judg- 
ment, and it is nally set at rest by the 
deposition wbich has been put in evidence 
sworn to by the lady in another suit in 
1893. It is quite true that there is no 
evidence that this document was explained 
to her at the time and that she was made 
to understand it. It is difficult to see how 
there could be. In my experience of cases of 
this kind where a Pardanashin lady is 
concerned, certainly where the transaction 
iq dubious, there is generally direct evidence 
of a number of people who shonted out 
the contents of the document to her. In 
this case the circumstances speak for them- 
selves, The deed itself has a ring of genuine- 
ness about it. The simplest woman in. the 
world would have no diffculty in under- 
standing it as dealing with her own property 
if it was read to her at all, anc 17 years 
afterwards, when advanced in years and 
suffering according to her own acconnt from 
defective memory and embarrassment in 
apperring behind the Pardah before a large 
number of people, she was able to give a 
fair and honest account of the transaction, 
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On that occasion sbe showed intelligence'of 
a high order. She was asked an almost 
impossible question for anybody to answer, 
certainly for an owner of a large estate 
of this kird to answer, with reference to the 
profits of a village she bad had nothing 
to do with for 17 years. “What is the 
profit of the village you gaver” 
behind the Pardah she wanted to know 
whether it was her own or her opponent’s 
Pleader who was asking this question. I 
do not suppose that she was prepared to 


tell aù- untroth if it was her opponent’ s` 


Pleader, She could have known nothing 
about the subject at all. What was passing 
in her mind was that it was an impertinent 
question. Her conduct on that oscasion 
seems to me to be that of an intelligent and 
capable woman such as is described by the 
uncontradicted evidence. Iam satisfied that 
this was as genuine a gift for religious pur- 
poses as any gift of the kind that was ever 
made. I agree in the order proposed by my 
brother. | ; 

By razr Court.—The appeal is allowed, 
the decree and order of the Court below are set 
aside and the plaintifi’s suit is dismissed with 
costs throughout. 

Appeal, ullowed, | 


‘ MADRAS HIGH COURT. 
Secoyxp CIVIL APPRAL No, 1470 or 1916, 
July 31, 1915. 

Preseni:—Mr, Justice Phillips and 
Mr. Justice Kumaraswami Sastri. 
CHINNASWAMI REDDI- Praintivr— 
APPELLANT 

versus 


KRISHNASWAMI REDDI AND oTHERs— 


DEFENDANTS— RESPONDENTS, 

Contract Act (IX of 1872), s. 64—Guardian and 
acard—- Sale of minors groperty ty guardian - Con- 
sideration, apr lication of, in purchase cf other proper- 
ties for minor—Sale declared not binding on minor— 
Right of vendee to properties purchased—‘Benefit’, 
return of, scepe of doctrine of— Limitaticn Act 11X of 
3808), Sch. I, Art. 44— Claim by ward barred under 
Art. 44—Plea of invalidity of sale, whether available 
in suit fer possession by vendee—Decree, form of. 
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Where a gale of a minor’s properties by his guardian 
is declared to be not binding on the minor, the 
vendee is nob entitled to claim other properties 
which were purchased for the minor with the sale 
consideration, as a ‘benefit’ which the minor is bound 
to restore under section 64 of the Contract Act when 
he elects to avoid the sale, if the latter purchase was 
not contemplated at the time of the original sale. 
[p. 857, col, 2; p. 858, col. 2.] 

Rabia Biv. Angappan, 28 Ind. Cas. 714; 2 L, W, 
369, Sinaya Pillai v. Munisanui Ayyan, 22 M. 289; 9 
M. L, J. 64;8 Ind. Dec. (N. s) 205, T-ejpal v. Ganga, 
25 A. 59, A. W. N. (1902) 192 and Eastern Mortgage 
and Agency Co. Ltd. v. Rebati Kumar Ray, 8 O, L.J. 
260, distinguished, 

Per Kumaraswami Sastri, J.—-Ordinarily, the benefit 
which a party receives when he sells the property is 
the price which the vendee pays. Any profits which 
the vendor might make with the moneys would be 
too remote in estimating what he has to return, in 
case he is entitled to avoid the sale and elects to do 


so. Where, however, for the protection of a pur- . 


chaser contracting with a guardian or a qualified 
owner, a particular dealing with the money was in 
the direct contemplation of the parties, such as the 
purchase of other lands with the consideration, and 
the money is soapplied, the benefit which the other 
party obtains willbe the land or other property’ 
acquired with the consideration. There must 
be something more than a mere application 
of the consideration in a particular way in order 
to entitle the purchaser to claim restoration of 
the properties acquired with the consideration paid 
by him. [p. 858, col. 1. | 

Ina suit by the vendee for possession brought 
after the expiry of 3 years after attainment of 
majority by the ward, the latter is entitled to plead 
the invalidity of the sale though he could not actually 
sue to set it aside. [p. 8&9, col. 1.] ii 

On the expiry of the period specified in Article 44 


of Schedule I of the Limitation Act the purchaser: 


from the -guardian is not of right entitled to the 
properties in the possession of the ward. [p. 869, 
coll. 

.The proper decree to pass in such a case is to 


“Order possession to be given to the vendee if the con- 


sideration is not returned within a specified time. 
[p. 859, col 1.) 4 


Second appeal against the decree of the 
District Court of Chingleput, in Apreal 
Snit No. 204 of 1914, 5 
the decree of the Court of tbe District 
in Original Suit 
No. 67 of 1912. 

, FACTS appear from the judgment. 

The Hon'ble Mr. S. Srinivasa Azyangar, 
Advocate-General (with him Mr. 4, G. 
Sampathu Aiyungar), for the Appellant.— The 
gale was effected to plaintiff with the object 
of purchasing other lands for the minors, In 
fact, the consideration was- so applied. 
The ‘vendcr cannot elect to avoid a veid. 
able transaction, and, at the. same time, 
retain the benefif he has acquired by tre 
sale, Under section 64 he should restore 


preferred against . 


ww 


` suit of the plaintiff. 


. 44 of the Limitation Ast is 


i 


Yight to sontinne 
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such benefit to the vendee before elesting 
to avoid the’ sale. There is a distinat 
recital as to the objest of the sale in the 
sale-deed, that other lands were to be 
purchased for the minors with the sale 
price. The lower Appellate Court was in 
error in thinking that if was not snffisient 
to put the vendor on equity. The vendee 
is entitled to pursue the course of the 
sale consideration. Rubia Bi vy. Angappan 
(1), Sinaya. Pillat v, Munisamit Ayyan 
(2), Tejpal v. Ganga (3), Eastern Mortgage 
and Agency Co. Ltd; v. Rebati Kumar Ray (4). 

The lst defendant’s suit for cancellation 
of the deed of sale and for possession of 
other than the suit properties sovyered by 
the sale was dismissed as barred. The 


right of Ist defendant has become erx- 
tinguished and he sannot .be heard to 
plead the invalidity of the sale in this 


The plaintiff is, 
therefore, entitled to possession of the 
suit properties. 

Mr, G. S. Ramchandra Aiyar, for the Re- 
aspondents.—-The actual finding by the Iower 
Courts is that, at date of sale to plaintiff, 
it was not in -the contemplation of the 
parties to purchase other lands for the 
minors with the sale price. As a matter 
of fact plaintiff executed a promissory 
note for the consideration on which he 
sould be sued summarily. The finding, 
moreover, is that it was at his pressure 
and owing to his refusal to pay the sale 
amount that other lands were purchased. 
The ‘benefit? contemplated by section 64 
of the Contract Act does not refer to a 
remote contingensy. The benefit reseived 
by the vendor and which he is bound to. 
restore should be part of the same trans- 
action. The cases cited by the Advosate- 
General do not apply. 

The fact that Ist defendant’s suit to 
avoid the sale was bsrred under Article 
no impedi- 
ment to his urging that plea in defence 
in plaintiff's suit. The Ist defendant’s 
in possession of the 
properties not delivered to the plaintiff, 
the vendee, remains unaffested. Article 
44 operates only as a bar to the ward 


a) 28 Ind. Cas. 714; 2 L, W. 369. 

(2) 22 M. 289; 9 M. L. J. 64: 8 Ind. Deo. (N. s.) 205. 
(8) 25 A. 59: A. W. N. (1902) 192, 

(4) 3C. l. J. 260. 
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actively agitating his rights of avoidance 

of Rr voidable curansaction, bot it doen not 

entitle the vondee per se to recaver pro- 

perties in the former’s possession, 
JUDGMENT. 

PaiLuieps, §.—Apart from the fact that 
the plaintiff has by his astion -precluded 
the Court from crdering an exchange be- 
lands gold to 
plaintiff by the mother of defendants Nos. 1 
and 2, and the lands purshased by her 
in Sriperumbndar, I think that it follows 
from the finding that the purchase of the 
lands in Sriperumbudur was not contem- 
plated at the -time of the sale to plaintiff, 
that those lands do not constitute the 


-benefit received by defendants Nos. 1 and 2 


from plaintiff within the meaning of seo- 
tion 64 of the Contract Act. I, therefore, 
agres in the order proposed. 

Kosaraswamt Sasreat, J,—The plaintiff 
is the appéilant. He sued for possession 
of the house site specified in the plaint. 
The case for the plaintiff is that the 
mother of the lst and 2nd defendants 
acting as their guardian sold to him 
certain properties consisting inter alia of 
the site specified in the plaint for the 
purpose of purchasing other properties, 
that the defendants have not put plaintiff 
in possession of the property claimed by 
demolishing the bnilding on the site ag 
agreed upon. Dafendants Nos. 1 and 2 gone 
tested the snuit on the ground that the- 
sale deed executed by their mother ig 
invalid and inoperative and would not bind 
them and that plaintiff has no right to 
the relief claimed. The defence of the 
ard and 4th defendants, who claimed au 
interest in the buildings on tke site, is 
not material for the purpose of this appeal. 

The District Munsif held thatthe sale 
by their mother as their guardian was 
not binding on the defendants Nos. land 2 
and dismissed the suit on this ground, 
He was of opinion that the purchase of 
the lands subsequently purchased was not 
settled at the time of the sale by defend- 
ants’ mother and that it is probable that 
the plaintiff prevailed upon the defendants’ 


maternal grandfather to enter into the 
transaction. 
On appeal, the District Judge held 


that the sale was not binding on the 
defendants Nos, land 2 as it was not neces- 
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sary or beneficial and dismissed the ap- 
peal, 

The contention for the appellant is that 
it was not open to the Ist and 2nd 
dafendant to keep the lands purchased 
with the eale-proceeds of the family lands 
and to repudiate the sale by their mother 
made with the object of purchasing other 
lands and that under section 64 of the 
Contract Act, a person who seeks to ayoid 
_a voidable transaction should restore any 
benefit he has received as a condition pre: 
cedent to such avoidance, It is also 
argued that the District Judge was wrong 
in thinking that the resital in the sale- 
deed by defendants’ mother to the effect 
thet lands in Sripernmbudur were to be 
purchased was insufficient as the particular 
lands actually purchased were not specified. 

There can be littl doubt that, under 
section 64 of the Contract Act, a party 
seeking tn avoid a voidable transaction 
is bound to restore any benefit he has 
received from the other party and the 
question is whether in the present case, 
lande actually purchased in Sriperumbu- 
dur can be said to. bə the benefit which 
the defendants Nos. 1 and 2 received in res- 
peot of the sale by their mother as their 
guardian. 

Ordinarily, 
receives when he sells the property is the 
price which the vendee pays. Any profits 
which the vendor might make with the 
moneys would be too remote in estimat- 
ing what he has to return in case he is 
entitled to avoid the sale and elects to 
do so. Where, however, 
of a purchaser contracting with a guardian 
or a qualified owner, a particular dealing 


with the money was in the direst con- 
teniplation oof the parties, such as 
the purchase of other lands with 


the consideration, and the money is so 
applied, the benefit which the other party 
obtains will be the land or other pro- 
perty acquired with the consideration. 
There must, in my opinion, be something 
more than a mere application of the son- 
sideration in a particular way in order 
to entitle the purchaser to claim restora- 
tion of the properties acquired with the 
consideration paid by him. Section 35 of 
the Transfer of Property Act makes this 
clear. It ‘requires that the benefit received 
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should be part of- the same transaction 
and should be direct, The authorities 
sited by ithe learned Advocate. General 
do not support the view’ that the pur- 
chaser is entitled to follow up properties pur- 
chased with the consideration irrespective 
of whether there was any arrangement or 
not, 

In Rabia Bi v. Angappan (1) it was held 
that the guardian of 2 Muhammadan minor 
is not entitled to mortgage her properties 
for the purpose of acquiring other properties 
but that if the minor disclaims liability 
to pay the mortgage monies, she must give 


. up her rights in the property so purchased. 


She was directed to exesnte a conveyance of . 
the property to the mortgagee. It was assumed 
that the benefit was tte purchase of other 
lands and there was no discussion of the 
question. In Sinaya Fillat v. Munisamt 
Ayyan (2), Teypal v. Ganga, (3) and 
Eastern Mortgage and Agency Oo. Ltd. v. 
Rebati Kumar Ray (4) ‘it was held that 
any benefit received shonld be restored. 
In these cases it was the sonsideration 
paid that was to be refunded. There can 
be little doubt that if the purchase of the 
lands. ab Sripernmbudur was the benefit 


‘“gontemplated by the parties and . arose in 


connection with the same transaction as 
the sale of ancestral properties by the 
minor’s mother, the plaintiff would be 
entitled to a conveyance of the properties 
so purchased. Otherwise all that he would 
be entitled to is repayment of the consider- 
ation he paid. 

The difficulty in the present case is that 
both the lower Courts do not believe the 
evidence of the plaintiff and find that the 
purchase of the lands which were actually 
purchased was not in the sontemplation 
of the parties ab the time of thé sale to 


plaintiff. The District Judge disbelieves ` 


the evidences of the plaintiff and his 
witnesses that there was an understanding 
‘at the time of the sale that lands in 
Sriperumbudur should be purchased with the 
consideration and believes the evidence of 
Sami Reddi, the Ist defence witness, that 
it was only subsequent tə the sale that 
plaintiff refused to pay the consideration 
unleas lands .were purchased and that 
it was at his pressure and refusal to pay 
that lands were purchased. The plaintiff 
executed au unsonditional demand pro- 


` 
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missory note for the consideration and could 
have been sued on the note and the fact 
that there is a recital in the sale-deed 
to plaintiff that it was intended to pur- 
chase. lands would not entitle plaintiff tə 
withhold payment of the note if the 
vendor changed her mind, and decided to 
invest the monies in any other way. The 
jands were purchased at Sriperumbudur 
on the ith March 1908 while the sale 
to plaintiff was on the 22nd August 1907, 
I do not think we oan say that the find- 
ings of the lower Courts were based on 
no evidence, and on those findings if oan- 
not be said that the purchase of the lands 
under Exhibit O was part of the same 
transaction as the sale of lands under Exhibit 
B. The plaintiff would, therefore, be entitled 
only to the return of the consideration paid 
by him. 


It has been argued that, as the suit 
by the Ist defendant to set aside the 
sale-deed Exhibit B and to recover pos- 
session of properties other than the plaint 
properties covered by it was dismissed as 
barred, the plaintiff is entitled to possession 
of the suit properties as the right to 
avoid the contrach is at an end owing to 
the impossibility of placing the parties in 
status quo ante. I do not think there 
is anything to prevent the plaintiff from 
giving, back the properties in his posses- 
sion though the snit of the Ist defend- 
ant was dismissed as barred. He is the 
_ plaintiff and the defendants are, in a suit 
by him for possession, entitled to plead 


the invalidity of the sale by their guardian. 


The, fact that they cannot sue to recover 
an-item of property wrongfully alienated 
by their guardian cannot affect their right 
to remain in possession of properties not 
delivered to the possession of the pur- 
chaser. here is no authority for the 
proposition that on the’ expiry of the period 
specified in Article 44 of the Limitation 
Act, the purchaser from the guardian is of 
right entitled to possession of properties in 
the possession of the ward. 

_ No doubt the right to avoid a contract 
depends on the power of the Court to put 
the parties in the same position as they 
would have ben if the transaction had 
not been entered into, but the plaintiff 
cannot be heard to say that he will not 
do something which is within his compe- 


tence and claim the enforcement of a yoidable 
transaction on the ground that the parties 
cannot be put in status quo ante because ‘of 
his unwillingness to do equity. 

The plaintiff is in possession of other 


properties conveyed to him; he values 
the site at Rs. 250 and the value is not 
disputed in the written statement or in 


the evidence. I am of 
plaintiff is entitled to a 


opinion that the 
return of Rs. 250 


in case the defendants elect to keep 
the house site claimed. I would set 
aside the desrees of the lower Courts 


and direct that, on payment by the de- 
fendants Nos, 1 and 2 of Ra. 250 in three 


months, the plaintifi’s suit be dismissed, 
each party bearing his own costs, and 
that in defaclt a deoree be passed for 


possession as prayed with costs throughout. 
Appeal allowed. 
M. C. P, 


MADRAS HIGH COURT. 


Civil Appeats Nos, 354, 355 anp 368 or 1916, 


February 18, 1918. 
Fresent :—Justice Sir William Ayling, Kr, 
and Mr. Justice Seshagiri Alyar. 
IN Apprat No. 354 or 1916 
Tus AMERICAN BAPTIST FOREIGN 
MISSION SOCIETY, sy 17s ATTOkNEY 
Riv. W. L. FERGUSON~— Derenpant No, 1 
——APPELLANT 
ersus 
AMALANADHUNI PATTABHI. 
RAM AYY A— PLAINTIFF -——RESPONDENT, 
In Apppan No. 355 or 1916 
JALADI AYYAPPASETTIL AND ANOTHER— 
Derenpants Nos, 16 AND 17— APPELLANTS 
VETEUS A 
AMALANADHUNI PATTABHIRA. 
MAYYA AND ANOTSER—PLAINTIFF AND 
Dereapant No. 1L5— RESPONDENTS, 
~ In Appsat No, 368 or 1916 
GURRAM SESHIAH AND ANOTHER-—- 
Legar REPRESENTATIVES OK DEFENDANTS 
No, 11 AND 195 — APPELLANTS 
TETEUS 
AMALANADHUNI PATTABHI. 
RAMAY YA AND OTBERS—— PLAINTIFF AND 


Derexpants Nos. 30 AND 31—Responpents, 
Transler of Property dct (IV of 1882), 8, 51-— 
Purchase in good faith from limited owner—Improve- 
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ment effected by purchaser—Purchaser, position of— 
Recitals in deed, evidentiary- value of—Civil Pro- 
cedure Code (Act V of 1908), 0. XX, r. 1, O. XXII, r. 
6-—Death of party before conclusion of arguments— 
Judgment, delivery of, after death, effect of. 

The principle of section 51 of the Transfer of 
Property Act applies toa purchase froma Hindu 
widow, where the purchaser believing in good faith 
that-he has acquired an absolute title to the pro- 
perty, effects improvements on it, but itis afterwards 
, held that there was no necessity for the sale. [p. 861, 
col. i. 

Tu such a case the person seeking to set aside the 
sale is entitled to the market value of the ‘property 
at the time of suit, excluding the valuo of the 
ah ia effected by the purchaser. [p. 861, 
col. 1. 

The recitals ina deed of sale as to the object of 
the sale or the intended appropriation -of the son- 
‘sideration therefor, are evidence, especially where 
the document is an old one, of the representation 
made to the purchaser. [p. 860, col. 2.] ; 

Where a party to a suit died after arguments 
were partly heard and judgment was pronounced on 
a subsequent day when the arguments were closed 
without the legal representative of the deceased 
being brought on the record: 

Held, that the judgment was a nullity and was not 
T on the deceased’s representative. [p. 864, 
col, 2.] 
` Order XX, rule 1, Civil Procedure Oode, contem- 


plates that all arguments should be heard before the“ 


case can be regarded as ripe for judgment. [p. 864, 
col. 2.) i 


Appeals of the 


against the decree 


Court of the Temporary Subordinate Judge- 


of Guntur, in Original Suit No. 99 of 1914. 

Appeal No. 355 coming on for hearing 
on the 9th August 1917 and Appeal No. 354 
coming on for hearing on the 9th and 
10th of August 1917, the Court delivered the 
following 7 

JUDGMENT. 
APPEAL No, 354 or 1916. 

This appeal relates to item No. I, 
It was purchased by Dr. Clough in 
December 1884 and was subsequently sold by 
him to the present appellants. The plaintiff as 
reversioner to the estate of Kesavulu Naidu 
sues to recover possession of this and other 
properties, on the’ ground that the aliena- 
tions by Kesavulu’s widow Lakshmi Devi 
are not binding on him. It is in evi- 
dence that on the death of Kesavyulu, his 
mother created disturbances and that suits 
were brought to establish Lakshmi Devi’s 
right. The litigation ultimately ended in 
fayour of the widow. This was between 
1874 and 1878, During this period and 
subsequently, the widow was alienating 
her bhusband’s properties piecemeal, In 1884, 
she executed two documents (Hxhibits XIX 


‘The Subordinate 


and XX), the one being an agreement 
to sell and the other the actual convey- 
ance. The plaintiff contends that this con- 
veyance Hxhibit XX is not binding on him. 
The Subordinate Judge has held that neces- 
sity was not proved and has directed the 
appellantto remove the materials within a 
fixed time, 

We are unable to uphold the decree, 
There can be no question on the evidence 
that the purchaser paid full and adequate 
consideration for the sale. We see no 
reason to disbelieve the evidence of defend- 
ants Ist witness, The deedof sale refers 
to two previous documents as having been 
discharged, Exhibits XVI and XVIII. 
In Exhibit XVI it is resited that Rs. 30C 
was borrowed to execute repairs to the 
bungalow standing on item No. 1. This resital 
is evideriée, after the lapse of nearly 30 years 
from the date of the sale, of the representa- 
tion that was made to the purchaser. 
See Nanda Lal-v. Jagat Kishore Acharjya (1). 
That recital is corroborated by the evidence 
of defendant’s lst witness. We sês no 
reason for holding that the sum of Rs. 300 
was not paid for effecting -the repairs 
upon the bungalow whieh was let out 
for rent to the Municipality. To this extent 
we .hold that necessity has been proved. 
Judge was inolined to 
take this view, but he did not act upon 
his inclination, because the widow derived 
benefit by the improvement. Weare unable 
to follow him in this. As regards the 
rest of the consideration, we have reluctantly 
come to the conclusion that its binding 
character has not been made oub. Ex- 
hibit XVIII, which refers back to Exhibit 
P, deals only with the pergonal debts of 
the widow. There is no evidence to 
connect these debts with liabilities binding 
on the estate. It is true that the pur- 
chaser .seems to have taken legal advice 
before purchasing. The extent of the 
advice given and the amount of the informa- 
tion disclosed to tbe legal adviser have 
not been spoken to by any one. We are 
unable tosay, therefore, that the necessity for 
the remainder of the purchare-money has been 


made ont. 5 

(1) 36 Ind. Cas. 420: 44 0, 186; 20 M. L. T. 336: 81 
M.L J. 563; (1916) 2M. W. N. 336; 4 L. W. 458; 18 
Bom L. R. 868; 14 A, L. J. T103; 24 O. L.J. 487; 1 
P.L. W. 1; 210. W. N. 226; 10 Bur. L. T. 177; 481, 
A. 249 (P. 0.), 
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The only question now is how should 
the equities between the parties be adjusted. 
We are not satisfied that sestion 51 of the 
Transfer of Property Act ia not applicable 
to the present case. Raj Kishore Das y. 
Jaint Singh (2) gives no reason for hold- 
ing that transferees from limited ownera 
are. not within the purview of the section. 
There is nothing in the language of it 
to lead to such a sonolusion. We are, 
therefore, inclined to hold that section 
61 is applicable. Even if the section is 
not applicable in terms, we think the 
principle of it is applicable to the case. 
We feel no hesitation in holding that the 
purchaser acted honestly in believing that 
he secured an absolute right by the transfer 
from the widow. He took legal advice 
and secured some documents showing that 
there were previous debts. We accept the 
reasoning in Mathunsa Ruwthan v. Apsa 
Bin (3)-and hold that ‘where the pur- 
chaser, acts honestly and to the best of 
his information, he is protested by section 
51 of the Transfer of Property Act. It 
is found that the purchaser spent nearly 
Rs. 10,000 in putting up a bungalow on 
the premises. Under these gircumstdnces 


-the proper decree to’ be passed will be to 


direct the appellant to pay the reversioner 
the difference batween the present market 
value of the land without taking into account 
the building thereon and the sum of Rs. 300 
which we hold is binding on the estate. 
We feel no doubt that the plaintiff ought 
to have intervened to prevent the costly 
building being put up on the premises. 
He may not be bound to sue for declara. 
tion, bat his failura to sue is an element 
to be taken into account in sonsidering 
whether the present holder should not 
be allowed tə retain the property. We 
think that under the circumstances of the 
case, 
the appellant ont of the property. 

The Subordinate Judge must be asked 
to report to this Court within six weeks 
from this date the present market value 
of item No, 1, eliminating from his gonsider- 
ation the value of the building existing 
on it, Ten days will be allowad for filing 
objections. . 


(2) 23 Ind. Cas, 334; 36 A. 337; 12 A. L. J. 717. 
(3) 12 Ind. Oas. 444; 36 M. 194 2L M. L. J. 969; 


. 10 M, L. T. 873; (1911) 2M. W. N. 425, 


it would be highly inequitable to turn’ 


‘Appaat No. 355 or 1916. 


We agree , with the Subordinate Judge 
that if is not shown that the sale of 
item No. 4 by Lakshmi Devi under Exhibit 
B to Bapayya was. for necessity or for 
the benefit of the estate. We must, there- 
fore, uphold his decree in so far as it 
dirests defendants Nos. 15,16 and 17 to 
deliver possession of that property. 16 is 
clear that- these defendants added to the 
original extent by purchasing from others. 
The Subordinate Judge has held that as 
the property sold under Exhibit B could 
not be conveniently enjoyed by the plaint- 
iff without the added property, the plaint- 
iff should be given possession of the whole 
plot and that the appellants should be 
paid Rs. 45 as compensation. We think 
the Subordinate Judge is wrong in this. 


Plaintiff claimed and is only entitled to the 


properties of Kesavulu. No question of 
equitable adjustment by asking defendants 
to give up their property car arise in 
this suit. We must modify the decree by 
deleting the portion relating to compensa- 
tion and by directing that plaintiff be 
put in possession only of the properties 
purchased under Exhibit B, Each party will 
bear his own costs in this Court, 





In sompliance with the order contained 
in the above judgment in Appeal No, 354, the 
Temporary Subordinate Judge of Guntur 
submitted the following 


FIN DING.—TI have been dirested by the High 
Court to report the present market value of 
item No. 1, eliminating from consideration the 
value of.the bungalow 
The total extent of the site is acres 5 
26 cents. The plaintiff alleged in the 
plaint that at the date of the sale to 
Dr. Clough in 1884, the suit site with 
the huilding which then stood on it was 
worth Rs. 3,000. The value of the building 
having been estimated in the plaint at 
Rs. 1,600, the site, according to plaintiff, 
was worth Rs. 1,400 at the date of the 
sale. It was pleaded by the Ist defendant 
in his written statement that the site was 
worth at ‘that date, including the building 
on it, only the price paid for it, namely, 
Rs. 1,600. The building having been 
valued in the written statement at Rs, 600, 
the value of the site, according to the 


existing on ib. 


t 
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defendant, was Rs. 1,000 at the date of 
sale. My predecessor held that the building 
was worth only Rs. 600 as alleged by the 
defendant. 
the site without the building was worth at 
the date of the sale Rs. 1,400 according to 
the plaintiff and Rs. 1,000 according to the 
defendant. Bearing that in mind, we have to 
see what its present market value is. 

2. The plaintiff has now examined 9 
witnesses, and the Ist defendant, besides 
recalling and examining Mr. Baker (D, 
W. No. 9), bas examined three witnesses. 
While the plaintifi’s witnesses value the 
suit site at one rupee or one and a 
quarter rupee per square yard, Mr. Baker, 


who represents the Mission, and hia 2nd 


witness Punnayya depose that the suit 
site is worth only about Rs. 600 per 
gorru and that the whole site does not, 
therefore, exceed in value Rs. 1,000, 
The plaintiff’s witnesses state that, if the 
suit site is parcelled ont and sold for 
building purposes, if wonld fetch about 
Rs. 25,000 at Re. 1 to Re. 1-4-0 per 
square yard. Mr. Baker and his 2nd witness 
depose that the snit site, being situated 
at the northernmost extremity of Ongole 
Town, is not likely to be taken up for 
building purposes at all. Mr. Punnayya, 
the witness examined by the Mission, was 
for a long time Municipal Counsillor and 
for nearly 4 years Chairman of the Ongole 
Municipality. He sorroborates Mr. Baker’s 
statement that the Town of Ongole has 
extended east, west and south but has 
shown no tendency to extend and will 
not extend northwards for several 
reasons and that ordinary dwelling-houses 
will never be constructed on the suit site, 


as those reasons sre specially applicable to © 


it. They are :—(1) its vicinity to cemeteries 


“and Panchama quarters, (2) its vicinity to 


exposed beef and meat stalls, (3) its 
situation in the midst of cultivated lands, 
(4) its isolation and consequent liability 
to attack from thieves and (5) its 
proximity to the tank into which all the 
village water is drained. It is admitted 
on behalf of the plaintiff that the suit 
site is within a very short distance of 
the Municipal market which was constructed 
about 25. years ago, and that the northern 
and eastern portions of the market measur- 
ing about aore 1 and odd have been 


It follows from that finding, that 


lying absolutely vacant. It is, proved by 
Mr. Punnayya that the Munisipal market, 
whioh was constructed for the sale of both 
vegetables’ and meat, ceased to be a 
vegetable market on account. of its distance 
from the dwelling- houses and its vicinity 
to.exposed beef stalls. The few houses 
west of the Municipal market are mostly 
oscipied by Mahomedans. The two 
Telaga residents in that locality ocoupy 
very humble positions in life being 
school masters. It is not denied - 
that there is a large stretoh of nearly 
$0 acres of land east of the Donka which 
forms the eastern boundary of item No. 1. 
There has been admittedly no attempt to 
build houses in all that area. A few 
cattle-sheds and houses have no doubt 
been built on Survey Nos. €0 to 86 marked 
in tbe Commigssioner’s plan Exhibit HE, 
but it is elicited from P. W. No. 3 that those 
houses and cattle-sheds are owned by persona 
whose cultivable lands lie immediately behind 
them. i 

3. In support of his contention that the 
suit site is worth one rupse pər square 
yard, the plaintif’s Vakil relies upon 4 


-galeedeeds which relate to sites not far off 


from the suit site. Exhibit HH isa sale- 
deed ‘taken by P, W. No. 3of 6 gadis or 48 
square yards of land for Rs. 90 for son- 
structing a cattle-shed, P. W. No. 3 admits 
that the sale-deed was executed in his 
favour recently and that the price fixed 
thereunder was not intended to be the 
real prica. It is elicited from him that 
the adjacent site belonging to his vendor 
has been proposed to be acquired by the 
Municipality for publio purposes and that 
the price of the land covered by his 
sale-deed, Exhibit HH, was more or less 
fixed ‘with a view to claim from the 
Municipality a high price for the land 
proposed to be acquired. Exhibits GGand 
GG-1 relate toSurvey No. 214. Exhibit 
GG is a sale deed executed in 1909: It shows 
that a portion of Survey No, 214 measuring 
30 gadis or 240 square yards fetched a 
price of Rs. 10), Hxhibit GG 1, dated 5th 
January 1917, relates to a site immediately 
west, of the site sovered by Exhibit GG. 
Tt shows that 62% gadis equal to 50 square 
yards were purchased under it for Rs. 44, 
It is elicited from P. W. No. 2 who proves 
those sale-deeds that Survey No, 214 is in the - 
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vicinity of Brahmin quarters. Survey No. 214 
is situated at a fairly long distance from the 
suit site and, in view of the admitted fact that 
it lies within the visinty of Brahmin’ 
quarters, the price paid under Exhibits, 
GG and GG-l_cannot be accepted as a 
standard for Aring the value of the snit 
site. The next sale-deed’ on the basis of 
which the plaintiff’s Vakil urges that the 
snit site should be valued at Re. 1 per 
square yard is Exhibit JJ, dated 20th June 
1917. Under it, P. W. No.4 purshased 26 
gadis of site for Rs. 200 in the Mahome- 
dan quarters west of the Municipal 
market. The purshaser is admittedly a 
contractor from the Munisipality of the 
slaughter house sitnated in the vicinity of 
the site comprised in his sale-d3ed. From the 
standpoint of his business, it is an advant- 
age to him to own a site in the vicinity 
of that slaughter house. The price paid 
by him cannot, therefore, be accepted as 
a standard for determining the value of 
the suit site. P, W. No. 5, who recently 
purchased a site in that locality, has not 
chosen to produce his sale-deed which 
would throw light on the value of a site 
in that locality. ‘He says that he paid Rs. 350 
for that site but conveniently states that 
he does not know the extent comprised in his 
sale-deed, 4 

4, It isurged on behalf of the Mission 
that the suit site is not worth more than 
Rs. 1,000 and in support of that contention 
reliance is placed on Hxhibits XXIX and 
XXX filed by the 3rd and 4th witnesses 
examined on remand. Exhibit XXIX is a sale- 
deed, dated the 21st January 1917, relating to 
17 sents of land immediately north of the suit 
site. That extent was purchased under that 
sale-deed, for Rs. 50 as proved by D, W. No.3. 
Exhibit XXX is a sale-deed,dated 25th June 
1917, relating to one acre and 29 cents of 
land immediately west of the suit bungalow. 
That extent was purchased under that 
deed for Rs. 200. If the 
‘suit site is to be fixed with reference to 
the price paid under Exhibits XXIX and 
XXX, the present market value of the 
suit site would, no doubt, not exceed 
Rs. 1,000, It is, however, elicited from Mr, 
Puonnayya, the Ex-Chairman of the Muni- 
oipal Counsil, that the sites north and 
west of the suit site are certainly inferior 
in value to the suit site for building pur- 


value of the | 


poses. It i» admitted that both these sites 
are situated at a lower Jevel than the 
suit site, vide also the Commissioner's 
plan and report, Exhibits EE and ERA, 
In this connection, the admission of the 
Mission that the suit site was worth 
Rs. 1,000 even in 1884 when it was purchased 
by Dr. Clough has to be borne in mind. 
It is a matter of common knowledge that 
the prises of lands have risen considerably 
within recent years, 

9, The evidence recorded at the original 
trial shows that the building which stood l 
on the suit siteat the date of the sale to 
Dr. Clough fetched a monthly rent of 
Rs. 15. Itis admitted by Mr, Baker that 
the Municipal Hospital was located in that 
building. In fixing the present value of 
the suit site, the existence of that building 
and the rent which was realised from it 
cannot be ignored. My predecessor was 
of opinion that the income from the fruit 
bearing trees which stood on the suit site 
at the date of sale was sufficient to cover 
the expenses of the repairs to that building, 
On a full consideration of the evidence 
adduced by both the parties, I am clearly 
of opinion that the claim ‘made by the 
Plaintiff at Re. 1 per square yard is grossly 
exaggerated and that the Mission's estimate 
of the present market value of the suit site 
at Rs, 1,000 is unduly low. F accepted tha 
evidence of Mr. Baker and Mr. Punnagya that 
the extension of the town northwards is 
for the reasons mentioned by them, highly 
problematical and that the construstion-of 
any houses on the suit site whioh is situate 
ed at the northernmost extremity of the 
town is utterly unlikely, but at the same 
time I am not prepared to accept their 
statement that the suit site is not worth 
more than Ks. 600 per gorru. Taking 
into consideration the fact that the snit 
site, with the building which stood on it 
at the date of thesale, yielded an annual 
income of not less than Rs. 180 and 
taking also into account the admissions of 
the plaintiff and the lst defendant that, at 
the’ date of the sale Nin 1884, the site 
without the building (which was valued 
by my predecessor at Rs, 600) was worth 
Rs. 1,400 gnd Rs, 1,000, according to the 
plaintiff and the Ist defendant respectively 
and the rise in the price of land singe 
that date, I fix the present market valug 
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of that site at 20 timas tha aforesaid in- 
come and find that tha p-zasant market 
value of item No, 1, eliminating from Gon. 
sideration the value of the existing building, 
is Rs. 3,600. 





Appeal No, 354 came on for final hear- 
ing after the return of the report of the 
lower Conrt upon the iasny referred by this 
Court for trial, and Appeal No. 368 cams 
‘on for hearing this day. , 

Messrs. Grant and Quatorex, for the Ap- 
pollant in No. 354, 

Mr. V. Ramadoss, 
No. 354. 

Mr, Venkatasubramiah, for the Appeliant 
in No, 368. 

Mr. V. Ramadoss, for the Respondent in 


No. 368, 
JUDGMENT. 
` Appran No, 354, 

We accept the finding of the Subordinate 
Judge and in modification of his decree 
direct that the Ist defendant be allowed 
to retain possession of item No. L inthe plaint 
schedule and that he be directed to pay 
to the plaintifi-respondent the sum of 
Rs. 38,600, less Rs. 800 found binding on 
the plaintiff, with interest thereon at 6. 
per cent, from the date of the plaint till the 
date of payment. Hach party will bear 
. bis own costs in this Court, including the 
costs of the finding called for. Plaintiff is 
entitled to his sosts against the Ist me 
ant in the Court below. In other rés- 
pects the decree of the Subordinate Judge is 


confirmed, 


for the Respondent in 


a 


AppgaL No. 365. 

On the merits we think the Subordinate 
Judge has come to the right conclusion. 
The evidence has been discussed -by him 
fully and we see no reason to ‘differ from 
him, At the lasi moment an argument 
was advanced to the effest that the decree 
against the appellant is a nullity. The 
fasts bearing on this point are these: 
case was argued after evidence was let 
in on the loth of April 1916. It was 
adjourned to the 26th for further arguments. 
On the 20th, 14th defendant died: no legal 
representative 
record and judgment was delivered on 3rd 
May, holding among other things that the 
alienation in favour of the l4th defendant 
was not binding on the plaintiff. The present 


The. 


of his was brought onthe. 


[1918 
2nd appellant is the legal representative 
of the deceased 14th'defendant. It is son- 


tended on her behalf that the decree passed 
behind her back after her husband’s death 
was without jurisdiction and we are con- 
strained to uphold this contention. Before 
Order XXII, rule 6, was enacted it was held 
by this Court in Raghunatha Thatha Ohariar v. 
Venkatesa Tawker (4) that a judgment pro- 
nounced after the argument was closed must 


_be taken to speak not from the date on which 


it was actually pronounced but from and on 
the date that the judgment was reserved after 
argument. Order XXII, rule 6, gives legis- 
lative sanction to this view of the law. After 
the new rule was enacted, it was held in 
Subramania Atyar v: Vatthinatha Atyar (5) 
that a judgment pronounced under similar 
circumstances would be a nullity: Vide also 
Vishvanath Dnyanoba v. Lallu Kabla (6) and 


Narendra Bahadur Chand vy. Gopal Sah 
(7) Mr. Ramadoss contended that the 
spirit of Order XXII, rale 6, will be 


satisfied, .if the l4th defendant’s argu- 
ments were heard before his death although 
the other parties had not concluded their 
arguments. We are cnable to accept this 
contention. Order XX, rule 1, to which 
the learned Vakil for the appellants drew 
our attention, contemplates that all the argu- 
ments should be heard before the case can 
be regarded as ripe for judgment. The 
view of the Judical Committees in Radha 
Prasad Singh v. Lal Sahib Rat (8) is also to 
the same effect. We must, therefore, hold 
that the decree passed against the 2nd appel- 
lant was made without jurisdiction, That 
decree must be set aside and the ease should 
be remanded to the Subordinate Judge so 
far asthe 2nd appelant is conserned, The 
lower Court will have to deal with any appli- 
cation that may be made to it to bring in the 
legal representative of the 14th defendant. 
The costs will abide the result. The appeal 
so far as the llth defendant is soncerned is 
dismissed with costa. 
M, O. P. 
Order accordingly. 

(4) 26 M.101; 12 M. L. J. 435. 

(5) 31 Ind. Cas. 198; 39 M. 682, 

(6) 4 Ind. Cas, 187; li Bom. L. R. 1070. 


(7) 20 Ind. Cas. 606; 17 O. L. J. 634, 
(8) 13 A. 63; 17 1, A. 160; 5 Sar, P. O.J, 600; 7 Ind. 


Dec. (N, 8.) 88, 
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PUNJAB CHIEF COURT. 
ORIMINAL APPBAL No, 142 or 1918. 
: July 3, 1918. 
Present:—Mr. Justice Shadi Lal and Mr. 
Justice Martineau. 
BALWANT SINGH anpanotaer—Convicts 
— APPELLANTS g 
VEFSUS x 
_ HMPEROR—Responpent. 

Jurisdiction, territorial, of British Courts-——Subject 
of Native State, whether can be tried for abetting within 
State offence committed in British India—Arrest by 
British Police of subject of Patiala State on Railway 
lines within Patiala territory, legality of--Approver, 
` evidence of—Corroboration, whether necessary. 

Where 8 subject ofa Native State is charged with 
abetting an offence committed in British India-and 
the alleged abetmoent consists éntirely of what the 
accused did or said at a place within the State 
territory, he cannot be triedin a Court in British 
India for such abetment. [p. 870, cols. 1 & 2.] 

Reg.v. Pirtai, 10 B H O. R, 356, followed. 

Emperor v. Chhotalal Babar, 14Ind, Cas. 970; 14 Bom, 
L. R. 147; 13 Cr. L J. 426; 26 B. 524, distinguished. 

The accused, a subject of the Patiala State, was 
arrested ina Railway carriage at Bhatinda by the 
British Police: 

Heid, that the arrest was lawful as full and 
. exclusive power and jurisdiction of every kind 
over the Railway lines'and over all persons within 
those lines had been ceded by the Patiala State to 
the British Government. [p. 870, col. 1.7 

Muhammad Yusuf-ud-din v. Queen- Empress, 6 P. R. 
1897 Cr.: 25 O. 20; 24 I, A. 187; 2 C. W. N. 1: 7 Sar P. 
0. J. 239; 13 Ind. Dec. (N. 8.) 14 | P. O.), distinguished. 

An approver giving his evidence under a promise 
of pardon cannot be believed unless he is corroborated 
by independent evidence. [p. 867, col. 1.] 

_ Appeal from the order of the Sessions 
Judge, Ferozepore, dated the 24th January 
1918, convicting the appellants, f 

Mr. Beechey and Mr. Ghulam Rasul for 
Mr. Kehr Singh, for the Appellants. 

Lala Mul Ohand, R. S., Pablio Prosecutor, 
for the Respondent. 

JUDGMENT.—Gajjan Singh, Arjan 
Singh and Mahla Singh have been con- 
victed under sections 302/149, indian Penal 
Code, of having murdered Santa Singh 
and Nathal, residents of Dina in the 
Ferozepore District, and under section 395, 
Indian Penal Code, of having committed 
dacoities at the houses of Santa Singh, 
Banta Singh and Kala Singh, and Balwant , 
Singh and Jot Ram—have been sonvicted 
of abetting those offences. All the convicts 
have been sentenced to death. They have 
appealed, and the case is also before us 
~“ under section 374, Criminal Prosedure. 
Code, for.confirmation of the sentences, 

a / = 
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Tne offences were committed at Dina 
at abont midday on the 18th September 
1916, Gajjan Singh, Arjan Singh and 
Mahla Singh are residents of Khota, a 
village about 5 kos- from Dine, and are 
said to have joined with Bhanga Singh 
and his brother Ganda Singh, residents of 
Dina, in committing the offences, 

The deceased Santa Singh and Nathal 
were -descendants of Baja, a great uncle 
of Bhauga Singh and Ganda Singh, and 
there was, as the learned Sessions Judge 
has shown, bitter enmity between Bhanga 
Singh and Ganda Singh on‘ the one hand 
and Santa Singh and his brother “Banta 
Singh on the other. There is also 
‘evidence that Gajjan Singh, Arjan Singh 
and Mahla Singh were associates of Bhanga 
Singh and Ganda Singh, and that Gajjan 
Singh and -Arjan Singh used often to go 
to Dina. 

On the morning of 18th September 1916 
Sucha Singh (P, W. No, 34), lambardar of 
Khota, saw. Gajjan Singh, Arjan Singh 
and Mahla Singh leaving tbe village and 
going towards Pattoke, whioh is in the 
direction of Dina. Gajjan Singh had a 
gun and the other two had chhaczs, Mahla 
Singh, who was under orders of internmert 
in his village, called out to Sucha Singh 
to report to Kirpal Singh lambardar that 
he was going away and would nof return. 
The witness informed Kirpal Singh (P. W, 
No. 35), who on the same morning made a 
report P-D at the thana. 

Thakur Singh (P. W. No. 27) says he saw 
Gajjan Singh, Arjan Singh and Mahla 
Singh going from Pattoke .to Dina armed 
in the manner described by Sucha Singh. 

Sub-Inspector Lehne Singh (P. W. No. 54) 
on receiving Kirpal Singh’s report went 
to Khota and thence to Pattoke and from 
there towards Dina. But on the way he 
was met by a lambardar and chaukidar 
of Dina, who told him that murders and 
dacoities had taken place. He sent 
reports P-B and P-U to the tkana, in 
which he stated that the offences had 
been committed by Ganda Singh, Bhanga 
Singh and three Jats of Khofa. - 

The dacoits on assembling in Dina had 
first tried to catch Santa Singh’s son 
Bakhtawar Singh, who, however, succeeded 
in escaping. They then went into Nathal’s 
house, killed Santa Singh who was in a 
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room in the house with chhavis, and shot 
dead Nathal who was in the. verandah. 
They went after Banta Singh, but he 
escaped and hid in a field. After this 
they looted the houses of Santa Singh, 
Banta Singh and Kala Singh. Finally 
Musammat Kisbni, the sister of Bhanga 
Singh and Ganda Singh, told her brothers 
that they -should kill her, A funeral pyre 
was prepared, on which she lay down, 
and then her brothers shot her and set 
fire to the pyre. The ‘dacoits abssonded- 


_after the commission of these crimes, and 


it was not till the following May that 
Gajjan Singh, .Arjan Singh and Mahla 
Singh were arrested, while Bhanga Singh 
and Ganda Singh are still. at large. 

The evidence shows that at the time 
of the murders and‘ dacoities Ganda 
Singh wasarmed withagun, Bhanga Singh 
with a revolver, and Gajjan Singh, Arjan 
Singh and Mahla Singh with chhavis and a 


stick, That there were the five men who 


committed the crimes is proved by the 
evidence of P. Ws. Nos. 6, 7, 8, 9, 10, 
12, 15, 17, 19, 29, 30 and 45, who saw them 
while the events described above were taking 
place. All fivé were known already to P. Ws. 


Nos, 6, 10, 15, 19 and 45, and all but Mabla © 


Singh were known to P. Ws. Nos. 7 and 30. 
The evidence of Sub- Inspector Lala Ram 
Das, P. W. No. 59, alsoshows that Gajjan 
Singh, Arjan Singh and Mahla Singh were 
identified out of a number of other men by 
P. Ws. Nos. 6, 7, 8,10, 12, 29 and 80, 

In addition to the evidence of the Dina 
witnesses and of Susha Singh, Kirpal Singh 
and Thakar Singh and the report P-D 


. mentioned above, it is proved that some gold 


earrings P.58, of which Banta Singh’s wife 
Musammat Atri, P. W. No. 11, was robbed, 
were pawned by Gajjan Singh: who was 
accompanied by Arjan Singh, Mahla Singh 
and two other men to Musammat Sham Kaur, 
P. W. No, 37, and thatthe latter’s husband, 
Jamna Das, P. W. No. 38, pawned them to 
Sardha Ram, P. W. No. 40, from whom the 
Police resovered them. Itis further shown 
that Gajjan Singh came with Arjan Singh, 
Mabla Singh and two other men to Badan 
Singh, P. W. No.42, and pawned to him 
some jewelry -P.52 to P-57, which is part 


“of that of which Musammat Atri was robbed, 


No evidence has been produced by Gajjan 
Singh, Arjan Singh and Mahla Singh, and 
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the prosecution eviderce mentioned above 
establishes their guilt beyond all doubt, We 
confirm the sentences of death passed on them 
and dismiss their appeals. 


We have now to consider the case of 
Balwant Singh and Jot Ram, who live m 
Patiala State at the villages of Chukerian and 
Mansa respectively, which are said to be some 
60 miles from Dina. 

The learned Sessions Judge says that the 
gase against these menis that they assisted 
Bhanga Singh and his companions in pro- 
curing arms with the object of removing 
some enemy.or enemies of their own after 
Bhanga Singh and his party had murdered 


their enemies, This, however, is nota correct . 


statement of the case. What Balwant Singh 
and Jot Ram have been charged with and 
convicted of isabetment of the murders 
committed at Dina (7 e., the murders of Bhanga 
Singh’s enemies) and ‘of the dacoities com- 
mitted there, and not abetment of the murder 
of their own enemies. The sase for the pro- 
secution against Balwant Singh and Jot 
Ram is what the learned Judge mentions as 
an alternative case, namely, that they assisted 
in supplying armsto Bhanga Singh and his 
friends with the knowledge that these arms 
would be used for murderous purposes and | 
that inthis way they are guilty of having 
abetted the crimes committed at Dina. 


The case against Balwant Singh and Jot 
Ram rests on the statements of Narsingh 
(P, W. No. 5), a resident of Dumwaliin the 
Patiala State, and of Fateh Muhammad 
(P. W. No. 67), a dealerin arms in Delhi, 
The evidence of these two witnesses was 
obtained as the result of information given . 
by Gajjan Singh’s brother-in-law Gurdit 
Singh (P, W. No. 4), who*on the 20th of 
April 1917 told the Deputy Superintendent 
of Police about thedasoits having obtained 
arms from Fateh Muhammad in Delhi. The 
Deputy Superintendent of Police on receipt 
of that information got Gurdit Singh to 
write a letter to Fateh Muhammad. Fatteh 
Muhammad sent a reply Exhibit P-A, in 
which the name of Balwant Singh oscuras, 
Fateh Muhammad’s house was searched, and 
in a register inthe house the names and 
addresses of Jot Ram and Narsingh were 
given. A pardon was tendered to Narsingh, 
and his statement was taken by the Magis- 
“trate on the 27th June, Fateh Muhammad 


~ 
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was also tendered a pardon in respect of 
offences under the Arms Act, 

Balwant Singh and Jot Ram ara first 
mentioned by Narsingh in his evidence in 
connection with an incident -which is said to 
have occurred at Bhatinda about May 19:6. 
Narsingh wanted a gun for use against his 
half brother Atma Singh with whom he had 
enmity, and Ganda Singh, with whom Nar- 
singh bscame acquainted, wauted a revolver 
for dealing with his enemies at: Dina. Nar. 
singh says that they wera unable to obtain 
the arma- at- Patiala, and that then he 
and Bhanga Singh, whom he had met at 
Dina, started. to go to Mansa where Bhanga 
Singh intended to see Jot Ram. They 
had to change trains at Bhatinda and 
happened. to mest. Balwant Singh and Job 
Ram at the hotel there. Narsingh 
stayed outside the hotel, and Bhanga Singh 
N went in to speak to ee and then came 
and told Narsingh that Jot Ram had 
said that he would supply arms if he 
(Bhanga Singh) would murder the enemies 
of Jot Rim and Balwant Singh, and that 
Jot Ram and Bilwant Singh would also 
pay him Rs. 1,000. 

This accidental meeting with Balwant 
Singh and Jot Rim is somewhat curious, 
There is no corroboration of Narsingh’s 
statement in regard fo the incident, and 
corroboration is necessary not only because 
Narsingh has given his evidence under 
a promise of pardon, but also because he 
is an interested witness. His half brother 
Atma Singh (P: W. No. 84), with whom 
Narsingh is at enmity. (so: mush so that 
` Narsingh once fired a pistol at*him), says 
that Balwant Singh used to help him in 
his disputes with Naraingh. The latter 
has, therefore, a strong motive for giving 

evidence against Balwant Singh. 

Even if the evidence be true if provas 
‘nothing against the appellants, as Narsingh’s 
statement as to what Bhanga Singh told 
him would be no proof of what Balwant 
Singh and Jot Ram had said to Bhanga 
Singh. Even if we were to go further 
and assume that Balwant Singh and Jot 
Ram had given the undertaking ‘which 
“ Bhanga Singh told Narsingh -they had 
given, this would at the most be proof 
that they had abətted the murder of their 
own enemies, an offense with which 
they aie not been charged. It would 
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be proof that they had entered 


no 


“into 8 conspiracy with Bhanga Singh to 


“shop. 


murder Bhanga Singh’s enemies, and 
it is .highly improbable that they would 
have entered into any such conspiracy as 
they were in no way inferested in the 
feud between Bhanga Singh and his enemies, 

Narsingh tben goes on tosay that a few 
days later he and Bhanga Singh went to 
Mansa, where they met Jot Ram, who 
gave-them a card (P.B) on which ha 
drew a sketch to show the position of 
Fateh Muhammad's shop in Dalhi, and 
who also gave them a letter to Fateh 
Muhammad. They then went to Delhi, 
where Narsingh bought a gun and Bhanga 
Singh a Mauser pistol at Fateh Muhammad’s 
Fateh Muhammad corroborates 


` Naraingh in this matter, and also says 


\ 


that they brought him a letter in which 
Jot Ram asked him to sell arms tothem 
at low prices. 

There is no very clear proof that the 
words wriften on the oard P-B are in 
the handwriting of Jot Ram, and it ig 
noteworthy that this document came into 
the hands of the Police not from Narsingh, 
but from his half brother Atma Singh, 


who accounts for his possession of it by 


saying that Narsingh had left it in a 
posket when he gave his oslothes to ba 
washed, and that the woman who washed 
the clothes found it and gave it to Atma 
Singh’s daughter. This explanation is not 
particularly satisfactory, and ib seams 
strange that Atma Singh should have taken 
so mush care to preserve the document, 


which was of no use to him, for nearly a 


yoar. 

The letter which Jot Ram is said to 
have given to Narsingh for Fateh Maham- 
mad is not produced, although Fatteh 


‘Muhammad says it was. among his papers 


and was taken by the Deputy Superintend. 
ent of Police. If this statement of Fatteh 
Muhammad is true, it may be presumed 
that the letter, if it had been prodused, 
would not have been favourable to the 
prosecution; and if the statement is false 


‘it would be unsafe to believe that- Jot 


Ram gave any such letter, 

But even supposing it to be true ‘that 
Narsingh and Bhanga Singh went to Jot 
Ram and told him they wanted to buy 
arms, and asked him for a letter of 


8698 
RALWANT SINGH V. EMPEROR. 


introduction to Fateh Muhammad, and 
that he gave them a letter, they cannot: 
by merely so doing ba held guilty of 
abetting the crimes committed at Dina. 
Narsingh himself does not say that they 
told Jot Ram that the arms were reqaired 
for the murder of Bhanga Singh’s enemies, 
and it cannot be assumed without any 
evidence that he knew that the arms were 
required for such a purpose. 


The third piece of evidence relied on 
by the prosecution relates to the purchase 
of two rifias, one by Bhanga Singh and 
_the other by Balwant Singh, from Fatteh 
Muhammad in Delhi. It is’ alleged that 
Jot Ram, Balwant Singh and Bhanga 
Singh went together to Fateh Muham- 
mad’s shop and that Balwant Singh bought 
a rila P 5 (afterwards produced by his 


mother) and Bhanga Singh a rifle P-2, 
which was fonnd in the possession of 
Gajjan Singh when he was . arrested, 


Narsingh and Fatteh Muhammad have 
both deposed to this transaction, whioh is 
said to have taken place on the 29th or 
30th July 1916, when Balwant Singh and 
Job Ram were staying in Dalhi at the 
Punjab Hindu Hotel, as. shown by the 
hotel register. These witnesses have further 
deposed that after ihe rifless had been 
purchased Balwant Singh’ and Jot Ram 
said to Shanga Singh that now that they 
had bought riflss for him he should do 
their business, to whieh .Bhanga Singh 
replied that he would do his business first. 
The witnesses cannot, however, be believed 
on fhis point, as they made no mention 
of such conversation in their statements 
to the Police, nor did Narsingh mention 
it in the statement which he made on the 
27th June 1917 on being tendered a 
pardon. Had that conversation, which is 
the most important part of the evidence 
agsinst Balwant Singh and Jot Ram, 
actually taken place, it is most improbable 
that Narsingh and Fateh Muhammad would 
have made no reference to it in their original 
statements. 


With regard to their evidence as to the 
purchase of the rifles it is urged that 
Narsingh had no particular object in 
taking the journey to Delhi, and that it 
is ‘remarkable that he should have arrived, 
ag according to Fateh Muhammad he did, 
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just at the moment when the transaction 
was taking place. It is also a point in 
favour of the appellants that Fateh 
Muhammad says that it was on the 7th 
or 8th Ramzan that Balwant Singh, Jot 
Ram and Bhanga Singh came to him. 
Those dates correspond to the 8th and 9th 
July, whereas the dates of the appellants’ 
stay in Delhi were the 28th, 29th” and 
80th July as shown by the hotel register. 
On the- other hand the hotel register shows 
that one Bhanga Singh son of Kahan 
Singh had come with Balwant Singh and | 
Jot Ram and was ocoupying” the same 
room. Although he is entered as a resi- 
dent of Atla and a servant of Balwant 
Singh, the parentage agrees with that of 
the absconding Bhanga Singh: of Dina. 
It is difficnlt to believe that this can 
bave been a mere chance coincidence, and 
we agree with the learned Sessions Judge 
in thinking that the Bhanga Singh who 
was in the company of Balwant Singh 
and Jot Ram at Dalhi was Bhanga Singh 
of Dina. This fact makes it probable 
that the statements of Narsingh and Fateh 


Muhammad that the appellants and Bhanga 


Singh came together ‘to Fateh Mubammad’s 
shop and that the riflss-P.2 and “P.5 were 
bonght at the same time, are true. The 
discrepancy in regard to the date may be 
due to want of recollection on the part of 
Fateh Muhammad. i 
But granting that the evidence as, to 
the purchase of the rifles is true, this 
does not advance the case for the prosecu- 
tion. What the prosecution have to prove 
is that the appellants intentionally aided 
the commission of the- Dina murders and 
daccities. How does their presence at the 
time of the purebase of -the rifle P.2 
by Bhanga Singh show that they rendered 
such aid? Bhanga Singh bought the rifle 
himself and supplied the money, which 
he had got from -Gajjan Singh (see the 
evidence of Gurdit Singh). He obtained 
no help from either of ‘the appellants in 
the matter, nor did he need their help, 
as he had already been introjuced to Fateh 
Muhammad and had bought &a pistol 
from him at bis previous visit with Nar- 
singh in May, ‘The Delhi transaction, thore- 
fore, which is the one mainly relied upon 
by the-prosesution, doas not really prove any- 
thing against Balwant Singh and Jot Ram, 
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There is one.other incident mentioned 
by Narsingh. He says that after the 
purchase of the riflas he went with Jot 
Ram, Balwant Singh and Bhanga Singh to 
Mansa, and thence with Balwant Singh aud 
Bhanga Singh to Chukerian. They tried the 
rifles in Balwant Singh’s garden, and Balwant 
Singh then asked Bhanga Singh to state" 
clearly his intentions, and Bhanga Singh 
said he intended to kill Santa Singh and 
Banta Singh, upon which Balwant Singh 
said he would show him the house of his 
own enemies, and the two men went off 
together. On their return the withass 
went back to his village. 

The statement of Narsingh on this 
matter, like his statement about the 
incident at Bhatinda, is uncorroborated 
and its truth is questionable, as it does 
not appear what object Narsingh -had in 
going to Chukerian and why he should 
not have gone straight home from Delhi. 
But here again, assuming the statement 
to be true, how does it help the prosecu- 
tion? It proves nothing against Jot Ram, 
who is not alleged to have been ‘present 
on the. occasion, and all that it could 
prove against Balwant Singh would be 
that he instigated the murder of some 
enemy of his own—an offence whioh is 
not the subject-matter of the present case. 
Not only does it not show. that Balwant 


Singh had been abetting tha murder of 


Bhanga Singh’s enemies, but it would 
tend to exonerate him so far as that 
offence is concerned, as the very fact of 


his asking Bhanga Singh what his inten- ` 


tions were would suggest that up to that 
time he was unaware that Bhanga Singh 
intended to use the rifle for killing his 
(Bhanga Singh’s) enemies. 

The statements of Narsingh and Fateh 
‘Muhammad discussed above appear to be 


the only evidence against Balwant Singh - 


and Jot Ram. The lower: Court has 
referred to some other evidence of the 
dealings which Balwant Singh and Jot 
Ram haye had with Fateh Muhammad. 
We do not doubt the existence of those 
dealings, but they do not help to establish 
the charges on which the appellants have 
been tried. 

~The learned Sessions Judge has also 
referred to some evidence indicating a 


connection between the appellants and the 
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dacoits. He says that the evidence of 
Mr. Donald (P.W. No, 61) and of Major Tara 
Chand, Inspector-Ganeral of Patiala Polise, 
(P.W, ‘No. 68) shows that Balwant Singh, 
when suspected by the Folise of being 
offered to 

and that ib is 
who is a mere 


assist in their arrest, 
curious that Jot Ram, 


“sloth merchant, should have volunteered to 


assist in the arrest of these dasocits, 
says he was not seven 
acquainted: We do not, however, find from 
the evidenca of Mr. Donald and Major 


Tara Chand that Jot Ram volunteered to 


assist in the arrest of the dacoits. Mr. 
Donald’s evidence shows only that he 
tried to get Balwant Singh and Jot 


Ram to find outthe dasoits, not that they 
made an offer to do so. In any case the 
fact that there may have been soma 
connection between the appellants and the 


. dasoits would not serve to show that the 


appellants helped the dacoits to obtain 
for committing the murders and 
dacoities which are in question. 

The learned Sessions Jadga then refers 
to the fact that Balwant Singh produced 
a rilis P-102 before Major Tara Chand 
and stated that he had borrowed it from 
Bhanga Singh ostensibly for shikar purposes, 
but really to facilitate Bhanga Singh’s 
arrest. That rila had been bought .by 
Balwant Singh from Fateh Muhammad, 
and the learned Judge remarks that the 
fact that a rifle bought by Balwant Singh e 
from Fatteh Muhammad had come into 
the hands of Bhanga Singh is strong 
evidence that Balwant Singh was provid- 
ing arms for Bhanga Singh. Bat here 
he has wrongly assumed that Balwant 
Singh’s statement to Major Tara Chand. 
that he had borrowed the rifis from Bhanga 
Singh was true. Evidently that statement 
was not true, Balwant Singh seems to 
have falsely pretended that he had 
borrowed the rifle in order to account for 
his possession of it, not wanting to admit 
that the rifla was his and that he had 
boaght it from Fateh Muhammad. 

Towarda the end of his judgment 
the learned Sessions Judge says that he 
thinks there is no donbt that the appel. 


lants knew for what purpose Bhanga 
Singh required arms. There does not, 
however, appear to us to be any 
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evidence of such knowledge, apart from 
the uncorroborated statement of Narsingh 
in regard to the incident of Chukerian, 
‘and even that statement (if believed) 
would show only that Balwant Singh 
came to know of Bhanga Singh’s purpose 
after Bhanga Singh had bought the rifle. 

There is a further difficulty in the way 
of the prosecution in this case, viz„ in 
connection with the question of jurisdic- 
tion. 
It is argued, first, that Balwant Singh 
and Jot Ram were arrested in Patiala 
territory and that consequently they cannot 
be legally tried in a Court in British 
India; and second, -that they cannot be 
tried in British India for anything which 
they are alleged to have said or done 
except in respect of the transaction at 
Delhi. We overrule the first contention. 
We.agree with the finding that Jot Ram 
was arrested in Jullundur and Balwant 
Singh in a railway sarriage at Bhatinda, 
and we also agree that the arrest of 
Balwant Singh by the British India Police 
was lawful as full and exolnsive power 
and jurisdiction of every kind over the 
railway lines and over all pérsons within 
those lines had been ceded by the Patiala 
State to the British Government. As 
pointed out by the learned Sessions Judge 
in his order of the 29th October 19:7, 
this case is distinguishable from the care 
reported as Muhammad Yusuf-ud-.din y. Queen- 
Empress (1), which relates to jurisdiction on 
the line of railway in the Hyderabad 
State as the cession by that State of juriadis- 
tion along the line of railway was only 
for the purpose of enabling the British 
Government to deal with offenses committed 
on the’ railway or connested with the 


administration of the railway, whereas the 


cession by the Patiala State was not of that 
limited character. 

But the second contention put forward 
by the defence, appears to be correct. 
With the exception of what took place 
at Delhi in July 1916, the alleged abetment 
consists entirely in what -the appellants 
did or said at places in the. Patiala State, 
and for offences of abetment committed in 
those places they cannot legally be tried 


(1) 6 P. B. 1897 Cr; 260. 20; 24 I. A, 137; 2.0. W. 
N. 1; 7 Sar. P. Q, J, 289; 13 Indy Deo. (N. s.) 14 (P, C.) 
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This question has arisen intwo ways. 
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ina Court in British India. Reg. v. Pirtat 
(2) is an authority on this point. Emperor 
y. Chhotalal Babar (3), which is cited on the 
other side, does not apply, as that was 
a case in which the abetment was begun 
outside, but completed within British 
India. The present case is not one of 
The appellants could, therefore, 
be legally tried in the Ferozepore Court 
only in respect of what occurred at Fateh 
Mubammad’s shop át Delhi in July 1916. 
The evidence in regard to that insident, 
as we have pointed out above, does not 
in any. way establish the case for the pro: 
secution. 


The Police were themselves perhaps 
conscious of thé weakness of the ease 
against Balwant Singh and Jot Ram, for 
although all the evidence against thesa 
appellants had been obtained by the And 
June 1917, when Fateh Muhammad made 
his statement, it was not till the end of 


- August that Mr. Donald desided to arrest 


them, and the reason for arresting them 
then was, as he admits, that they did not 
seem to exert themselves to find Bhanga 
Singh and Ganda: Singh which he had been 
trying to get them to do. 

Balwant Singh and Jot Ram may 
possibly have committed offences under 
the Arms Aot, but it has not been proved 


‘that they abetted the murders and dacoities 


committed at Dina, 


We,-therefore, accept their appeal, set aside ` 
the convictions and sentences, and acquit 
Balwant Singh and Jot Ram. 


. Appeal accepied. 


i 


(2) 10 B. H. O. R. 356. i 
(8) 14 Ind. Cas. 970; 14 Bom. L. R. 147; 18 Cr. L. 
J. 426; 36 B. 524, 
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NAGPUR JUDICIAL COMMISSIONER'S 
' COURT, - 


2 CRIMINAL Revision No. 77-B or L918. 


June 4, 1918. 
Present :—Mr, Kotwal, Offg. A. J. C. 
KRISHNAYY A—Acouszp—Appiicant 


VETSUS 


EMPEROR—Responpent. 

Criminal Procedure Code (Act V of 1898), s. 234— 
Joinder of charges—Offences against different individuals 
committed by oneperson, whether can be tried together-- 
Procedure, 

The conviction of an accused person at one trial 
for three acts of ‘misappropriation committed 
against three different persons is not illegal. 


Section 284 of the Criminal Procedure Code is 
not limited to cases where the offences have been 
committed against the same person. 


Revision of the order of the Sessions 
Judge, Hast Berar, dated the 20th April 1918, 
in Criminal Appeal No. 46 of 1918. 

ORDER, —I see no reason to interfere 
in revision. Grounds Nos. 2 and 4 are a 
repetition of grounds Nos. land 3 of the 
memorandum of appeal before the Appellate 
Court and have been properly dealt with by 
that Court. The lst ground urges that the 
3 asis of misappropriation haviag been 


| committed against three different persons the 


conviction of the appellant at one trial 
for all of them is bad and Empress of 
India v. Murari (1) is relied on. The 
case has besn dissented from in Many Miya 
v. Empress (2) and also in Sri bhagwan 
Singh v. Emperor (3). The present cas; 
is analogous to Queen. Empress y. Juala 
Prasad (4). Section 234, Criminal Procedure 
Code, is not, in my opinion, limited to cases 
where the offences have been committed 


against the same person, see also Ohhatradhare - 


Misser v. Emperor (5). There is no 
substance in ground No. 3. The judgment 
of the Appellate Court gives the points 
for. determination, its decision thereon and 
the reasons for its desision quite fully 
and clearly. 


sA, 147; A. W, N. (1881) 156; 2 Ind. Deo. 
N. 8, e i a 


a. 90. 871; 11 O. L. R. 522; 4 Ind. Dec. (x. 8.) 
8 


` (3) 3 Tnd. Cas. 319; 13 C. W. N. 507; 9 O.L. J. 
149; 5 M. L. T. 849; 10 Or. L, J. 272. 

(4) 7 A. 174 A. W. N.: (1884) 321; 4 Ind. Dec. 
(N. 8.) 387. 

(5) 28 Ind. Oas. 688; 


19 Ç. W. N. 557; 16 Or. L.J. 
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I do not see any illegality or impropriety 
in the Appellate Court's desision. | The 
sentences are not severe. This application 


is dismissed. a 
Application dismissed. 





BOMBAY HIGH COURT, 
Criminat Review No. 415 or 1917, 
April 3, 1918, ~ 
Present:—Mr. Justice Shah and 
Mr, Justice Marten. 
j EMPEROR— PROSECUTOR 


VETSUS 


/ MADHAV LAXMAN AND ANOTHER — 


AcousED. 

Oriminal Procedure Code (Act V of 1898), es. 197, 
215, 234, 239, 532—Sanction to prosecute public 
servant—Offence, designation of, whether necessary—— 
Joint trial of two accused for cheating —Conspiracy— 
One transaction Commitment, whether can be quashed 
by Sessions Judge. 

Where a Collector sanctioned the prosecution of 
a Kulkarni and a’ Patil “for cheating or for such 
other offence with which it may be necessary to 
prosecute them in connection with obtaining 
money from ryots:” i , | 

Held, thab the offence or offences which might 
be established in connection with obtaining money 
from ryots were sufficiently designated in the 
sanction, and thatthe sanction was not invalid on 
account of vagueness. [p, 872, col. 2; p. 875, col. 1.] 

In each case it is a question of fact whether 
the offences in respect of which more persons than 
one are charged atthe same trial were committed 
in the same transaction, within the meaning of 
section 289 of the Criminal Procedure Code, and 
that question must ke determined with reference to 
the facts of each case. [p. 873, col. 2; p. 874, col. L] 

Where it was alleged that the accused, the 
Kulkarni and the Patil of a village, conspired 
together and cheated certain persons on the same 
day, by asking them to pay certain sums in excess 
of what was properly payable by them as assess. 
ment: 

Held, that there being clear proximity of time 
and space, clear continuity of action and sufficiently 
specific community of purpose, the offences com. 
mitted by the accused must be held to be com. 
mitted in the same transaction within the meaning 
of section 229 of the Code of Criminal Procedure, 
go that the joint trial of the accused under that 
section was not illegal. [p. “78, col, 2: p 876, col !.] 

Under section 215 of the Criminal Procedure 
Code a commitment can be quashed by the High 
Court only and only on a point of law. Section 
532 of the Code applies only to acase where a 
Magistrate or other authority purporting to exercise 
powers duly conferred, which are not so conferred; 


$ 
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commits an accused person to a Court of Session. 
It has no application to a case where the Court of 
Session considers that a commitment made bya 
competent Court is illegal. [p. 872, cols. 1 & 2; p. 875, 


col. 1.] l 
Revision against the order of the Addi- 


tional Sessions Judge, Dharwar. 

Mr. S. V. Palekar, amicus curiæ, for the 
Asoused, 

Mr. S. S. Patkar, Government Pleader, for 
the Crown. 

JUDGMENT. 

Suan, J.—The fasts relating to this 
oase are briefly these. The accused, who 
are the Kulkarni and the Patil of the 
village of Bhandiwdd, were committed 
to the Court of Session on the 15th 
August 1917 on a charge of cheating 
three persons. They were tried by the 
Additional Sessions Judge of Dharwar 
with the aid of Assessors. The evidence 
and the opinion of the Assessors were 
recorded. The case was then adjourned for 
judgment. ` 

On the 10th September 1917 the learned 
Additional Sessions Judge made an 
order under section 532 of the Criminal 
Procedure Code quashing the commitment 
and directing a fresh enquiry. This 
order was originally - brought to the 
notice of this Court by the District Magis- 
trate; but the Court refused to entertain 
the reference made by him against the 
order of the Additional Sessions Judge, 
The order made by the Additional Sessions 
Judge having been brought to the notice 
of this Court, a Rule was issued with a 
view to determine the legality of this order, 

We have now heard the learned Govern- 
ment Pleader, who contends that the order 
is illegal. As there was no appesrance 
on behalf of the acsused, we requested 
Mr. Palekar to present the arguments in 
favour -of the order, and we are ob- 
liged to Mr. Palekar for having done so. 

The order of the lower Courtis based 
on two grounds: first, that the sanction 
under section 197 of the Code is invalid, 
and, secondly, that the joint trial of the two 
accused for three distinct offences of the same 
kind is illegal. ; 

In the first place the orderis wrong, 
becausé séction 532 bas noapplication to 
a case of this kind. That section applies 
to a case where any Magistrate or other 
. - anthority purporting to exercise the powers 
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duly conferred, which are not so conferred, 
has committed an accused person for trial 
to a Court of Session. In the present 
case there is no question that the Magis- 
trate, who committed the acoused for 
trial to the Court of Session, had the - 
power to do so, and consequently, in my 
opinion, even assuming for the sake of 
argument that the grounds, upon which 
the order is based, are valid, the lower 
Court would have no power to quash the 
commitment and direst a fresh enquiry 
under section 532. The proper procedure 
for the lower Court would have been to 
make a reference to this Court with a 
recommendation that the commitment 
should be quashed, as under sestion 215 of 
the Code, a commitment canbe quashed by the 
High Court only and only on a point'of law. 

In the view, however, I take of the 
grounds upon which this order is based, 
it is unnecessary to deal with the order 
in question on the footing “that section 
532, Criminal Procedure Code, has no 
application. The first ground relates to 
the form of the sanstion. The sanction 
in this oase is given by the Collestor of 
Dharwar for the prosecution of Madhavrao 
Luxman Kulkarni and Ningangowda Dya- 
mangowda Patil “for cheating or forsuch 
other offence with which ib: may be neces- 
sary to pcsecute them in connestion with 
obtaining money from ryots.” It seems to 
me that the sanction is not invalid on 
account of vagueness in the designation of 


“the offenses in respest of which the pro- 


secution is sanctioned. The sanction in the 
present case is in form very mush like 
the sanction that was given in the sase 
of Imperatrix vy. Lakshman Sakharam (1), 
where the sanction directed that the 
accused be ‘placed on his trial under 
section 466, Indian Penal Code, or any 
other section which may seem applicable 
after farther investigation”. This sanction 
was held by the learned Judges in that 
case to be sufficient under section 466 of | 
the Code of 1872, corresponding to section 
147 of the present Code; and it seems to 
me that the present sanction is equally 
vald and proper. Even apart from this 
authority, I. should have taken the same 
view as to the validity of the sanction. 


(1) 2 B. 481; 1 Ind. Deo. (x. 8.) 743, 
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The case of Queen Empress v, Samarier (2), 
which has been relied upon by the learned 
Additional Sessions Judge in' support of his 
view, does not seem to me to have any 
application. There the Board of Revenue 
sanctioned the prosecution of a Deputy. 
Tahsildar by the Collestor of tha District 
“for bribery or sush of the charges- set 
forth in the Deputy. Collestor’s report as 
he thinks likely to stand investigation 
by ‘a Oriminal Court.” The judgment in 
the case shows that this sanction was held 
to be invalid, because the resolution of 
the Board of Revenue was read as not 
sanctioning the prosecution of the accused 


in that case for any offence designated. 


by itself, but as merely delegating to the 


~Qollector- the power of selecting ont of several 


such ‘charges as he thought likely to stand 
investigation, , : 

In the present case in'my opinion there is 
no such delegation. The sanctioning autho- 
rity has applied its mind to the fasts of the 
ease and sanctioned the prosecution of the 
accused persons and has alao, in my opinion, 
sufficiently ‘designated the offence or offenses 
which may be established in connection 
with obtaining money from ryots. Thus 
the case of Queen Empress ý. Samavier (2), 
which must be taken with reference to 
the facts in that case, doss not show that 
the sanction in tbe present oase is invalid 
in any way. It is significant to note 
that no objection was taken to the validity 
of the sanction by the accused at the trial. 

-In this view of the case, it is nob neces- 
sary to consider the further point, which has 
been urged by the learned Government 
Pleader, that no sanction under assction 
197 is necessary for prosecuting the accused 
persons on a charge of cheating. Several 
cases have been referred to in the course 
of the argument; but, in view of the 
desision in Imperatriz v. Lakshman Sakha- 
ram (1), it may not be easy to accept the 
argument, It is not necessary, however, 
to express any opinion on this point, 

The second ground relates to the joint 
trial of the two ageused persons on the 
charge of cheating the three persons speci- 
fied in the charge. The learned Additional 
Sessions Judge has come to the conclusion 
that the cheating of these three persons 
S (2716 M. 468;8 M. L. J. 227;2 Weir 220;5 Ind. 
Peo. (N. 5.) 1083, : 2 : 


a 


~ 


INDIAN OASES, 


` 


873 


cannot be said to form part of the same 
transaction within the meaning of section 
239, that section 234 of tbe Code doeg 
not apply to the trial of more persons 
than one, that consequently there has been 
a misjoinder of charges and that the joint 
trial is illegal. It is not necessary to 
refer to the various cases to whish the 
learned Judge has referred in order to decide 
this point. The whole question is, whether 
on the facts alleged by the prosesution, 
these acts, vs., cheating the three’ persons 
mentioned in the charge, were committed 
in the same transaction or not. The case 
for the prosecution is that the two accused, 
the Kulkarni and the Patil, sonspired 
together and cheated certain persons on 
the 17th of March 1916 by asking them 
to pay certain small sums in excess of 
what was properly payable by them as 
assessment, The case for the prosecution 
in effect is that the purpose of the two 
accused was one and the same, namely, 
to induce the diferent persons who went 
to pay the land revenue on that day to 
pay more than what was legally payable by 
them to the Government, that they asted 
in concert and that the purpose was not 
merely the general purpose of cheating 


the villagers, but that the scheme adopted 


by them was a common scheme, 

Having regard to the meaning put on 
the word “transaction” in the various 
decisions of this Court, it is clear to my 
mind that according to the prosecution 
case these offences were committed in the 
same transaction. There was clear pro- 
ximity of time and space, there was clear 
continuity of action, and there was suffisiently 
specific community of purpose. ~ 

Under these circumstances, it seems to 
me that the charge as framed is in no 
way illegal, and that there is nothing in 
the charge which can be properly held to vitis 
ate the trial. 

The case of. the Sub-Registrar [ @Qirwar 
dhari Lal v. Emperor (4)] and the case 
of the Directors [Choragudi Venkatadr? y. 
Emperor (4) | referred to by the lower Court 


“are clearly distinguishable‘ from the present - 


case. In each sase really itis a question 


(3) 4 Ind, Oas. 18; 13 O. W. N. 1062; 10 Cr, L. J, 
463 


(4) Bnd. Cas. 847; 33 M. 502; 20 M, Ls J. 220; 7 
M. L. T. 299; (1910) M, W. N. 65; 11 Cr. L. J. 255, 
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of fact- whether the offences in respect 
of whioh more persons than one are charged 
at the same trial are committed in the 
same transaction, and that must be deter- 
mined with reference to the fasts of the 
ease. In holding at this stage that there 
is nothing illegal about the charge, I am 
only taking the story of the prosecution 
without expressing any opinion as to the 
merits of that story. 

The result, therefore, is that both the 
grounds on which the lower Court has 
based its order fail, that neither the com- 
mitment nor the trial is illegal, 
the order of the lower Court must be set 
aside. 7 

The question still remains as to what 
order we should now make. The trial 
was all but complete, when this order 
was made, and ordinarily I should have 
preferred to direct that the trial should 
be resumed from the stage where if was 
left and finished according to law, 
the difficulty has arisen in consequence of 
the delay owing to this order, and the 
subsequent proceedings which became neces- 
sary in sonsequence of the order. By 
asking the learned Judge now to write 
his judgment, we would be prastisally 
asking him to weigh the evidence record- 
ed more than six months ago. It is not 
reasonable: to expect the learned Judge to 
refresh his memory of the evidence with- 
out ithe aid of further arguments: and on 
principle it is desirable that the course 
which necessitates the writing of a judgment 
in a Sessions trial, in which the evidence 
is recorded more than six months ago, 
shonld be avoided. My learned brother 
is definitely of opinion that under such 
circumstances, the proper course is to 
direct a re-trial and under the pesaliar 
‘sircumstances of this case, I have also come 
to the conclusion that though the trial, 
so far as’ it has proceeded, is legal and 
proper, the best course would be to order 
a re-trial according to law, The ascused 
have not appeared before us, though the 
terms of the Rule issued by this Court 
clearly gave them notice that a re-trial 
might. be ordered by this Court. It is 
unfortunate that we have to deal with 
this matter at an interlocutory. stage and 


to direct a re-trial owing to the lapse of- 


time; but it ig the best order that could be 
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made under the cirsum3tan3es in the inter- 
ests of justice. 

I would, therefore, set aside the order 
made by the lower Court and direct that 
the adoused be re-tried according to law. 


- I desire to make it clear that the 
discretion of the trial Court under the 
provisions of the Code in framing the 
charge or charges against the accused and 
in directing a joint trial is not to be 
fettéred in any way by the view which 
I have taken as to the legality of the 
present charge and the trial. 


[The rest of the jodemóni is not report- 
able. ] a" 

Marts, J.—The course which the learned 
Additional Sessions Judge, Mr. 
took in this case was as unusual as it is 
embarrassing in the result. The-case was 
heard in the ordinary way, evidence was 
taken, the Assessors gave their opinions, 
and then the learned Judge reserved his 
judgment. So far everything followed a 
normal course, buf apparently in the course of 
sonsidering his judgment, the learned Judge 
thought that it was his duty, in follow- 
ing what he sonceived: to be the Euglish 
practice, to undertake the conduct of the 
defence. In fact the time for conducting 
the defence was over as the hearing- had 
been finished, but in his judgment the 
learned Judge raised two technical objec- 
tions, which, as far as I can ascertain, 
were never put to the Government Pleader 
or argued before him and which ought 
to have been taken atthe beginning of 
the trial, if at all. 
those technical. objections, he decided that 
they were good, and having next held 
that section 532 applied, the learned 
Judge quashed the commitment and 
dirested a fresh enquiry. In other words, 
the whole proceedings were to commence 
de novo, : 

Now in the firat place; I think the 
learned Judge has stated what I have 
understood to be the English practice far 
too broadly. He says:— It is, I believe, 
the traditional practice of the British 
Courts of justice that where a prisoner 
is undefended, the Judge himself under. 
takes the arndust of the defence. Follow. 
ing what I bslieve to be the traditional 
course, I feel it my duty to adyerb to 
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‘Then having considered | 


A 


Ferrers; > -. 


x 


have allowed to pass in silence,’ Now 
in England if a prisoner is undefended 
the Judge very-frequently asks a Barrister 
to. conduct the case for the defence. But 
if that course is not followed, I think 
it is inaccurate to say that the Judge 
conducts the case for the defence. That 
to my .mind implies that the Judge, instead 
`of being an independent officer holding 
the balange even: between the Crown on 
the one side and the prisoner on the 
other, leaves that position .and adopts 
the position of an Advocate. lf he does 


` adopt the position of an Advocate, then 


at once he is in this danger of thinking 
that the points he himself has taken are 
sound ones. I cannot help thinking that 


the learned Judge arrived at the conslusion,. . 
< which he eventually did, 


in this case, 
largely owing to- the A O idea of the 
course that he should adopt where a 


‘prisoner is undefended. That all proper’ 


‘points should be brought out on behalf of 
the prisoner, that if necessary a Judge 
should closely examine the Crown witnesses, 
' and that he should put the points for 
~ the defence to the Jury, isall commonplace, 


7 but I protest against the notion that’ a 


Judg2, whether the prisoner is defended or 
undefended, should deviate from his position 


of striot impartiality between the Crown on- 


the one side and the prisoner on the other. 
I must not, however, be mnnderstood as 
thinking that the Judge erred in taking 
the objections at that late stage. It was 
unfortunate that they did not ocour to 
anybody before, but that may happen, 
‘however careful Judge and Counsel are. 
Whenever they did oscur, I’ think it was 
right to take them. 

Next, turning to the section under 
which the learned Judge acted, viz., 532, 
I agree with my learned brother that 
even if the learned Judge’s objections 
were well founded,’ that section did not 
“enable him to quash the present commit: 

ment, so that in any -event his actual 
decision seems to ba erroneous. : 

“Next, taking the technical objections 
which I have referred to, they were two. 
One was-that the sanction given to 
prosecute was inadequate, , because it 


| amounted,.as, the learned Judge thought, 


to delegation, and,- secondly, that there 
, 14 `; / 


~ 


INDIAN OASEB. | 875 


Vol. XLVIII | 
EMPEROR V. MADHAV LAXMAN, . 
certain particulars. which the accused was a misjoinder of sharges. Now, as’ 


regards the first point as to the sanction, 
the learned Judge seems to have followed 
the decision in Queen-Hmpress v, Samavier 
(2), without considering closely enough 
the facts of the case and the presise 
sanction given in that oase and in this. 
I think that. when the two sanctions are 
read side by side, there is a clear 
difference between them. In the oase of 
Queen. Empress v, Samavier (2) I think there 


‘was a somplete delegation to the Deputy 


Collector to bring any such charges as he, 
the Deputy Collector, would think likely to 
stand investigation. That is the way J 
read the sanction given in the Madras 
case. But here the words are different, 
for the sanction given was “for cheating 
or for such other offence with which it may 
be necessary to prosecute them in connection 
with obtaining money from ryots.” Ag I read 
those words, it means this, that cheating was 
put as what I may call the primary offence, 
but if for technical reasons it was neces- 
sary toadd some other offences in connea- 
tion with the same Set of facts, then the 
proper authority was at liberty to do so, 
Personally 1 think, that is allowable. In the 
decision which my learned brother referred 
to in Imperatriz v. Lakshman Sakharam (1), 
the sanction is expressed I think in better 
terms thanthe one we have got to deal 
with here. But it amoants to the same 
thing, namely,« that a person is to be put 
on trial under a _particular section or any 
other section which may seem proper after 
further investigation. In that respect I 
agree with what was said in Gtrwardhari 
Lal v. Emperor (3), that these sanctions 
are not to be looked upon as if they were 
the precise charge t2 be framed. Some 
lafitude must be given to the gentleman 
who has to frame the legal charge in presise 
language. At the same time I quite see 
that the sanction given must be substantially 
definite, but I do not think it is an objiec- 
tion if some words are addei which does 
euable the accused to be put on trial in 
conformity withone particular section or 
with such other sestions of the Code as may 
seem proper under the circumstances and 
arising out of certain facts referred to 
definitely in the sanction. 

I accordingly think that the sanstion 
giyen in the present case was sufficient, 
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but in saying tbat I do not mean ‘to say 
that 1 think it shonld be adopted as a 
precedent. I think the form that was used 
might very well have been improved upon, 
but I think it was sufficient under the Act. 
I express no opinion on the point whether 
sanction was necessary at all but will 
assume for the purposes of this case, though 
without deciding .the point, that sanction 
- was necessary. — 

Then the next point is as regards the 
misjoinder of charges. Hare the three 
villagers, who are alleged to be the victims 
of the accused, were all paying the same 
Government tax onthe same day and all 
together before the two accused. The case 
for the prosecution, as 1 understand it, is 
that there was really a conspiracy between 
the two accused to defraud each of these 
villagers in connection with the payment 
of this tas. In my opinion, on, the fasts 
of this case, this amounted to the same 
transaction ” within the meaning of section 
939 of the Criminal Prosedure Code. There 
certainly was the same continuity of purpose 
as regards the accused and taking the other 

-~girgumstances into consideration, viz., that 
all the three asoused were there at the 
game time paying the same tax, I think it 
does amount to the same transaction. In 

_that view there could be no misjoinder of 
charges. In this respect I think the decision 
in Emperor v. Ganesh Narayan Dikshit (5) 
affords a useful guide to what is proper 
under the circumstances. Personally I feel 
that a wide meaning ought to be given to 
the words “the same transaction.’ Then 
it will be for the Judge in any particular 
ease at the trial to say that although there 
ig ove charge yet he would direst separate 
trials of certain matters in that charge. 
“That is the remedy if he thinks that any 
embarrassment may be caused to the 
prisoners at the trial by joinder of charges. 
Then asregards the case that was relied 

on the other way, tiz., Girwardhart Lal V. 

Emperor (3), really no decision was arrived 

at by the Court, All thatthe Court did 

was to say that as ib could not ascertain 
ihe facts as to what the nature of the 
offences was they were not inclined to 
interfere in revision, as no objection had 


J. 833, 
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been made at the trial as. to any . mis- 
joinder. < 

The next question is : What course are 
ws to take ? Judgment was given seven 
mouthsago. Everything was finished except 
the jadgment, and the learned Judge did 
not take the course which, as at present 
advised and without hearing arguments on 
the point, I should have thought he might, 
have taken, namely, to have given an . 
alternative judgment, based on the one hand 
on the hypothesis that his technical objec- 
tions were right and onthe other hand that 
they were wrong, and then sent the case 
upto the High Court. If he had taken 
that course, weshould have been in a 
position to say finally what should be done. 
But as it is, it seems to me the only alter- 
natives before us are either to direct in effect 
the learned Judge to write his judgment on. _ 
the merits or fo have a re-trial. Personally 
I am opposed tothe idea that a proper 
judgment may be written seven months ~ 
after the case has been tried, and none- 
theless so because the case is of a criminal 
nature. It is almost impossible to imagine 
that the facts can remain fresh in the 
Judge’s mind or that he will bave any ~ 
real recollestion of the witnesses when he 
comes to make_up his mind on which,side 
the truth lies. I do not think it sufficient 
“to say thatthe learned Judge can read ` 
up his notes of the sase and notes of the 
argument. That won’t necessarily bring ` 
back the faces of the witnesses and what: he 
thought of them at the trial. š 

Therefore, I am clearly of opinion that 
the proper course in the present case isto 
direct are-trial We have got here very. 
unusual circumstances, but I think that 
when such unusual circumstances do arise, 
the safestrule ordinarily is to begin de ncvo, 
and try the matter over again. 

I accordingly agree.that there should be a 
re-trial in the present case, and of course 
the learned Judge’s order must be -set 
aside. i Š 

At the re-trial it will be in the discretion 
of theJudge who tries the case to direct 
reparate trials if he thinks fit as regards 
any one.or more of these villagers who 
are alleged to have been defranded. That 
is a matter for his discretion, but as far 
as I can see on the facts,so far as they 
have “been put before me, there, is no necesg- 
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sity for ordering separate trials. But our 
judgments must not fetter his disoretion in 
any way. 

[The rest of the judgment is not report. 
able. | 


Re-trial aye 
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PUNJAB CHIEF COURT. 
July 13, 1918, 
CB8IMINAL Appsat No. 118 or 1918, - 
Present: Mr. Justice Scott-Smith and 
Mr. Justisa Martineau. ° 
EMPEROR — APPELLANT 
VETEUS 
MUHAMMAD SHAH AND ANOTAE8— 


RESPONDENTS, 
Penal Code (Act XLV of 1880), s. 415 —Theating— 
Offences, ingredients of——-Harm, not necessary conse- 
quence of act—-Offence, whether committed. 


In order to constitute the offence defined in the 


second part of section 415 of the Penal Code: 

(i) there must be deception practised upon a 
person; 4 

(2) by that deception the person must be induced 
to door omit to do something which he would not 
have done or omitted to “do, had he not been so 
deceived; ` 

(3) such act or omission must cause, or be likely to 
cause, to the’ person deceived damage or harm in 
body, mind, reputation or property. [p. 878, col, 1.] 

To constitute the offence of cheating under section 
415, Indian Penal Code, the damage or harm caused 
or likely to be caused to the person deceived in mind, 
body, reputation or property must be the necessary 
consequence of the act done by reason ‘of the deceit 
practised, or must be necessarily likely to follow 
therefrom: [p. 878, col. 2.] ; 

The accused presented certain recruits before a 
Recruiting Officer, who rejected them. Subsequently 
the accused offered the same recruits to one M., on 
condition that the latter would pay Rs. 50 for each 
recruit. It was arranged, however, that the money 
would only be paid if the recruits were accepted by 
the Recruiting Officer. Before the Recruiting Officer 
it was discovered that the fecruits hadalready been 
rejected: 

Held, that there . being only a possibility that Af. 
might suffer annoyance owing to thé discovery that 
the recruits “had already been rejected and to the 
fact that his explanation might not be believed at 
once by the Recruiting Officer, the accused were not 
guilty of cheating under section 415 of the Penal 
Code. [p, 878, col. 2.] 


Appeal from the order of the Magistrate, 


Ist a Lyallpur, dated the 3lst Ostober 
fs 
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Mr. O. Bevan Petman, Government Advocate, 
for the Appellant. 

Mr, Badr.ud-Din Qureshi, 
spondentr. 

JUDGMENT.—This is an appeal by the 
Local Government -from the order of a First 
Class Magistrate acquitting Muhammad 
Shah and Babu Ram of the offence of 
cheating and of attempting to sheat under 
sections 417 and 420/511, Indian Penal Code. 

The alleged fasts of the case are as 
follows :— Certain ` recruits were presented 
by Babu Ram before the Assistant Recruit- 
ing Officer at Lahore and were rejected ~ 
by him as unfit. Muahammad Shah accused 
met another rejected recruit in the Lahore 
Bazar and took him to Babu Ram aconsed. 
Both of them then brought the rejected 
recruits to Lyallpur and offered ‘them to 
Muhammad Kasim Lamberdar on condition 
that he would pay Rs. 50 for each recruit. 
It was arranged that this money would 
only be paid if the recruits were accepted 
by the .Recrniting Officer. Ab the same 
time Muhammad Kasim asked the accused 
whether the recruits had already been reject- 
ed or not, and they replied in the negative. 
Muhammad Kasim then presented the 
recruits to the Assistant District Recruiting 
Officer, whose orderly Muhammad Shah 
told them that they had already been 
rejected in Lahore. When ehquiries were, 
made’ from the recruits themselves, they 
confirmed this and admitted that they had 
been rejected. Upon, this the District 
Resruiting Officer made a report to the 
local authorities and the result was that 
ihe accused were chalaned under section 420, 
Indian Penal Oode, 

Admitting the facts to be as stated, the 
Magistrate was of opinion that the accused 
had committed no offence. Jt was conceded 
by the Pablis Prosecutor that there was no 
offence under sections 420/511, because the 
money was not to be paid by the Lambardar 
unless the recruits were accepted. It was, 
however, contended that the offence of 
cheating as defined in thesecond part of 
sestion 415, Indian Penal Code, had been 
committed, because the act of the Lambardar 
in presenting the rejected recruits to the 
Recruiting Officer wasone likely to cause 
him damage or -harm in his reputation. 
The Assistant District Reoruiting Officer 
admitted in his statement that. the Lambardar 


` 
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was not liable to any punishment depart- 
mentally, as merely presenting rejected 
recruits is not by itself an offence unless it 
is done knowingly. As the Lambardar did 
the act unknowingly he was safe from the 
wrath of the Distrigf authorities. The 
lower Court says: Hence that ast did not 
cause him harm in body or property.” It 
went on to say that ifit did him any harm 
in reputation in the eyes of his fellow 
villagers, the harm was soaslight that it 
would be covered by section 95, Indian Penal 
Code. It is not now contended by the learned 


- Government Advocate that any offence under 


ey 


section 420/511 has been committed, bécanse 
Muhammad Kasim was only to pay Rs. 50 
per recruit if the recrnits were accepted. Ib 
is contended, however, that an offence has 
been committed such as is defined in the 
second part of section 415, 


Code. In order to constitute the offence 
there defined: —- 

(1) there must be deception practised upon 
& person; 


< (2) by that deception the person mnst 
be induced to do or omit to do something 
which he would not have done or omitted 
to do, had he not been so deceived; 

(3) such act ‘or omission must sause, or 
be likely “to cause, to the person decsived 
damage or harm in body, mind, reputation 
or property. . | : ; 

Now, assuming the facts to be as 
stated, the first and second ingredients 
of the offence exist in the present case, 
But the question is, as put by the learned 
Magistrate, whether the ast of the Lambardar 
in offering the rejected recruits caused, 
sor was likely to cause to him damage or 
harm in body, mind, reputation or property. 


The learned Government Advocate does . 


not say that this act would injure bis 
reputation in the eyes of his 
villagers. What he urges is. thet if the 
Lambardar’s explanation-to the effect that he 
did not know that the recruits had been 
previously rejected had not been accepted, 
he would then have been reported to the 
Deputy Commissioner, who might have 
punished him  departmentally. What 
actually happened was that Muhammad 
Kasim’s explanation was accepted and no 
action was taken against him, Under the 
gircumstances it cannot, in dur opinion, be 
said that the. Lambardar’s action in present- 
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ing the rejected recruits, seeing that he / 
presented them not knowing that they had 
been previously rejected, was one likely 
to cause him any harm or injury at all. 
There was, in our opinion, only a possibility 
that he might suffer annoyance owing to 
the fact that his explanation was not at 
once accepted. The possibilities contemp- 
lated by the learned Government Advocate 
are, in our opinion, too remote. In Mojey 
v. Queen Hmpress (1) it was held that to 
constitute the offence of cheating under 
section 415, Indian Penal Coda, the damage 
or harm caused or likely to be caused to 
the person deceived in mind, body, reputa- 
tion. or property must ‘be the necessary 
sonsequence of the act done by reason of 
the deceit practised, or must be necessarily 
likely to follow therefrom. We are quite 


“unable to hold that damage to Muhammad 


Kasim’s reputation was the necessary 
consequence of his offering rejected reoruits, 
There is no reason to assume that there 
was any likelihood that his explanation 
would be rejected and we see as a matter 
of fact that if was accepted. Undér the 
circumstances we are unable to hold that 
there was’ any reasonable likelihood of 


Muhammad Kasim’s suffering any damage 


or harm whatsoever from the fast that he 
innocently presented rejected-reornits to the 
Recruiting Officer. = 

We, therefore, dismiss the appeal. 


Appeal dismissed, 
(1) 17 0. 606; 8 Ind, Dec. (5. s} 943, 


MADRAS HIGH COURT. 
Crjuinar MISsOELLANEOUS Petitions Nos, 83 
AND 349 or 1918. 

August 20, 1918. 
Present:—Mr. Justice Sadasiva Aiyar and 
Mr. Justice Napier. 
ARUNACHALAM PILLAI— RESPONDENT 
No, 2— PETITIONER 

eae versus 
PONNUSWAMI PILUAI—Petitioyvsr— 


RESPONDENT. 
Criminal Procedure Code (Act V of 1898), ss, 144, 


` 
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ARUNACHALAM PILLAI v, PONNUSWAMI PILLAI, 


195--Disobedience of order under s, 144—Sanction for 
prosecution granted by District Magistrate—Order, 
whether administrative or judicial—Appeal, whether 
lies—‘Qourt’ in 8. 195 (7), meaning of—Public servant 
passing orders under s. 195 (1), whether acts judicially 
—Administrative orders-—High Court—Revision, inter- 
ference in. , 

An order passed by a Magistrate under section 
144, Oriminal Procedure Code is a judicial order 
and the authority issuing the order cannot be 
separated from the authority granting sanction for 
prosecution for disobedience of it, ~[p. &80, col. 2.] 

Where, therefore, œ Magistrate grants sanction for 
prosecution for disobedience of an order issued by 
Lim under section 144 of the Criminal Procedure 
Code, he acts asa ‘Court’ within the meaning of 
section 195, sub-section 7 of the Code. [p 881, col. 1.] 

The summonses and orders referred to in the group 
of offences mentioned in clause (a) of sub-section 
Il of section 195, when issued by a Magistrate or 
Judge, are issued judicially and where sanction is 
given to prosecute for disobedience of such sum- 
monses or orders, such sanction ig issued by the same 
authority, namely, the Court. [p. 881, cols, 1 & 2.] 

Sankaram Aiyar v. Sakkarappa Mudaliar, 2 Weir 
155, explained. -> f 

The word ‘Court’ in sub-section 7 of section 195, 
Criminal Procedure Code„is not confined to clauses 
(b) and (e) of -sub-section i of the section. Sub- 
section 7is enacted forthe purpose of explaining 
what is subordination within the meaning of sub- 
section 6, where the authority giving or refusing is a 
Court, and does not purport to confine its operation 
to clauses (b) and (e) of sub-section 1. [p. 881, col. 
2 


Where, therefore, sanction is given with reference 


to an offence against a Court, the appeal is governed 


by’sub-section 7. [p. 881, col. 2.] 

The High Court has no appellate or revisional 
authority over administrative orders of a District 
Magistrate. - [p. 880, col. 1.] a 

A publio servant- qua public servant is not subor- 
dinate to the authority of the High Court as required 
by section 195 (6) of the Crimiual Procedure Code. 
[p, 880, col. 1; p. 881, col, 2.] 

A Sub-Magistrate having refused to accord 
sanction for prosecution of the petitioner for disg- 
obedience of his order passed under section 144, 
Criminal Procedure Code, the opposite party appealed 
to the District Magistrate, who granted the sanction 
applied for. Against this latter order the petitioner 
appealed to the Sessions Judge, who refused to 

interfere with the District Magistrate’s order on the 
` ground that it was passed administratively: 

Held, that the order of the District Magistrate 
-was 4 judicial order, against which an appeal lay to 
the Sessions Judge. [p. 881, col. 2,] i 


Petitions under sestion 195, clauses 6 and 

7, Criminal Procedure Code and under ses- 
tion’ 195, clauses 6 and 7, and sections 436 
and 439, Oriminal Procedure Code, praying 
that in the circumstances stated therein and 
in, the affidavit filed with Criminal Mis- 
cellaneous Petition No, 83 of 1918, the High 
Court will be pleased to revoke the sanction 
to prosecute the petitioner herein, granted by 
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the District Magistrate of Trichinopoly in 
his proceedings D. Dis. No, 24 of 1918, dated 
12th January 1918, (preferred against the 
order of the Stationary Sub- Magistrate, 
Trichinopoly, in Missellaneous Case No. 10 
of 1917) and to revise the order of the 
Sessions Court, Trichinopoly, dated the lst 
March 1918, in Criminal Miscellaneous 
Petition No. 10 öf 1918, declining to inter- 
fera with the above order of the Dis- 
trict Magistrate, 

FACTS appear from the judgment, 

Mr. R. V. Seshagiri Row, for the Respond. 
ent, took the preliminary objection in 
Miscallaneons ‘Petition No, 83 that no appeal 
lay to the High Court direst from the 
order of the District Magistrate without 
resort in the first instance to the Sessions 
Court. If the order of the Sub Magistrate 


refusing sauction should be treated as an“ 


executive and not as a judicial order, 
equally so was the order of the Distriot 
Magistrate an executive order, over which 
the High Court had no appellate or 
revisional authority, Ifthe order was passed 
by the Magistrate gua public servant, seg- 
tion 195 (7), Criminal Procedure Code, would 
nob apply, 

Mr. C. Rajagopala Atyangar, for the Peti- 
tioner.—As the order was passed by the 
Distrist Magistrate as a public servant, 
petitioner was entitled to come to the High 
Court in revision, With regard to Mis- 
sellaneous Petition No. 399 the order 
appealed against was one passed by a 
Court, The original order ont of which the 
sanction proceedings arose was also passed 
by a Court. The Sessions‘ Judge should 
not have declined to exereise jurisdiction. 
If the sanction was accorded by a Court, 
it attracts, the provisions of sub-sestion 7, 
Clause (a) of section 195 should not be 
narrowed or restricted to orders passed by 
public servants in their character as public 
servants. Clauses (b) and (c), which refer 
to. Courts, do not exclude orders passed 
judicially under clause (a). 

Messrs, Æ. R. Osborne and P, R. Narayana- 
swami Atyar, for the Crown. 

: ORDER, 

Narr, J.— These are two petitions, one 
to revise an order of the District Magistrate 
of Trichinopoly of the 12th January 1918, 
the other to revise the order of the Ses- 
sions Judge of Trichinopoly of the lat 


~ 


SEQ 
ARCNACHALAM PILLAY, PONNUSWAMI PILLAI. 
March 1918. The order of the District 
Magistrate was made on eppeal from an 
order of the Stationary Sub-Magistrate of 
Trishinopoly refusing to sanction the pro- 
secution of the present petitioner and an» 
other for an offence under section 183, Indian 
Penal Code. The petitions, were the result 
of an order of the Stationary Sub-Magis- 
trate passed on the &th May 1917 under 
section 144, Criminal Procedure Code, re- 
straining this petitioner and others from 
taking the Pidari deity in procession through 
a’ lane claimed to be the private property 
of the present counter petitioners, This order 
was alleged to have been violated and hence 
the petition for sanction. 

The Stationary Sub-Magistrate declined 
to grant the sanction on two grounds, one, 
that the order should not have been passed 
and that, therefore, disobedience cannot ba 
sonsidered to'be an offense; the other, that 
the petition for sanction was the outcome 
of previously existing spite. The present 
counter. petitioner appealed to the District 
Magistrate of Trichinopoly, who desided 
that, the order having been passed, rightly 
or wionely, disobedience to it was au 
offence and granted the sanction. This is, 
one of the orders appealed against. The 
petitioner appealed from that decision to 
the Sessions Judge, who passed the follow- 
ing order: “The order appears to have 
been made by the District Magistrate as 
an administrative officer, and I think, 
therefore, that no appeal lies to this Court. 
Petition is -dismissed.” This is the other 
order appealed against. 

The petitioner before us first argued 
that- the order-of the District Magistrate 
granting sanction against him was passed 
by himas a public servant, that no appeal 
lay to the Sessions Judge and that, there- 
fore, he was entitled to come to the -High 
Uourt. On this petition it is,in our opinion, 
enough to say that if the order was passed 
by the District Magistrate administra- 
tively, the High Court has no appallate 
or revisional power. We asked the 
learned Vakil to invite oar attention to 
any provision either in the Government of 
India -Act or the Letters Patent, or in the 
Criminal Procedure Code whioh makes a 
public servant qua such servant and noh 
qua Court subordinate to the authority of 
the High Court as required by section 195, 
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sub-sestion.6, and he was unable to show 


_us any. We, therefore, dismiss this petition. 


On .the second petition by way of what 
is, for convenience, called an appeal from’ 
the order of the Sessions Judge, the peti- 
tioner took up the opposite position, namely, 
that the order was one of a Court and 
that, therefore, the Sessions Judge was in 
error in declining to*exersise his jurisdia- 
tion. We have, therefore, to desids whether 
the (appeal) provisions in section 195, sub- 
section (7), Criminal Procedure Code, apply 
to this order. We are clear that the 
Stationary Suab-Magistrate, in passing this 
order refusing sanction, was asting judicially, 
for the original ordsr which, if was alleged, 
was disobeyed was an order passed under 
section 144, Criminal Procedure Oode. 
These orders have always been treated as 
judicial orders and we daannot separata 
the authority issuing the order from the | 
authority granting sanction for disobedience 
of it, 

Bat the more diffiisalt question is whether, 
on‘the language of sestion 195, Criminal 
Prosalure Coda, evan though the aides waa 
passed by a Ooart, the “appeal” lies to 
another Court. Sestion-i95, sub-section CÈ), 
deals with three classes of offences. The 
first group are sestions 172 to 188 of the 
Indian Penal Coda, which are classed in 
Chapter X of the Code under the heading 

“of contempts of the’ lawfal authority of 
public servants;” the second group refers to 
section 193 and others, which are classed 
in the Code ‘under the heading “of -false 
‘evidence and offences against public justice’; 
and the third group contains the sections 
in Chapter XVIII of the Code dnd classed 

“of offences relat ting to documenta and 
to trade and property marks.” With re- 
gard to the first group seotion 195, Criminal 
Procedure Oode, provides that -no Court 
shall take sognizance of any sudh offense 


vexcapt with the previons sanction, or on 


the complaint, of the publio servant or 
of some publio servant to whom he is 
Subordinate. With regard to the second 
group, the provision is that no Court shall 
take cognizance of any such offenses waen 
such offence is committed in or in relation 
to any proseeding in apy Court, except 
with tho previous sanction, or on the com- 
plaint, of sush Court, ete. With refer- 
ence to the third group it is provided that 
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-no Court shall take cognizance of any such 
offence when such offence has been som: 
mitted by a party to-any proceeding in 
any Court in respect of a dosnment 
produced or given in evidence in such 
proceeding except with the previous 
sanction, or on the complaint, of such 
Court, etc, With reference to the second 
and third groups, ihe section provides that 
the term “Court” means Civil, Revenue 
or Criminal Court, but ‘not a Registrar. 
The appeal in all Gases is provided for by 
sub- section 6: “Any sanction, given or 
refused may be revoked or granted by any 
authority to which the authority giving or 
refusing it: is subordinate. * Then saub- 
section 7 provides: “for the purposes of this 
section every Court ‘shall be dsemed to ba 
subordinate only to the Court to which 
appeals from the former Court ordinarily 
lie.” The question is whether the word 
“Court” in sub- section 7 refers to. Court 
mentioned in sub-section (1), clauses (b) 
and (c), only, or whether it applies also 
to order made by a public servant as a 
Court under sub section (1), slause (a). 
The Sessions Judge took the former viaw, 
following the decision of this Court report- 
ed as Sankaram Aiyar v. Sakkarapp2 
Mudaliar (1). That decision is, how- 
. ever, no authority for his view, as the 
High Court held that the order was not 
one ofa Court. It is, of course, clear that 
the offences grouped in olausa (a) include 
disobedience of orders of Courts, such as 
contempts of summonses issued by Courts 
(section: 172, Indian Penal Code), refusal to 
produce documents before Courts (sestion 
175), refasal to take an oath or affirmation 
before a Court (section 178), giving false 
information to Court (aeation 181), 
obstructing sale of property offered for sale 
by the lawful authority of the Court (ses- 
tion 184), and disobeying a direction to 
abstain from a certain act promulgated ` by a 
Court under section 188, which is the pre- 
seht case. There scan be no doubt that 
the various summonses and orders referred 
to in those sections when issued by a 
Magistrate or a Judge are issued judicially, 
and as pointed out above, it surely must 
follow from that that the sanction to'pro- 


(1). 2 Weir 155, 
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secute for disobediense of such summons 
or order must be issued by the same autho- 
rity, namely, the Court, 

But this still leaves the other question 
open, namely, whether sub section 7 applies 
to such sanction’ I am of opinion that the 
word. ‘Court’ in sub sestion 7 is not son- 
fined to, clauses (b) and (c). The Legis- 
lature must have been aware that offences 


against the authority of the Courts were 


covered by Chapter X of the Indian Penal 
Code aud there is, of course, no reason why 
any difference should be made with regard 
to appeals between offences against the 
lawful authority of Courts and offences 
against public -justice in relation to pro- 
ceedings in Courts. The word ‘public 
servant’ was obviously used in clause (a) 
because it is used in the Penal Code 
throughout the provisions in Chapter X 
and ‘public servant’ is defined in section 21 
of the Code as including Judges and Magis- 
trates, Sub-section 7 is, I think, enacted 
for the purpose of explaining what is sub- 
ordination within: the meaning of sub. 
section 6, where the authority giving or 
refusing sanction isa Court, and does not 
purport to coniine its operation to slauses 
(b) and (c) of sub-section (1), nor do I 
think that the legislature had that inten- 
tion. It seems to me that the word ‘Court’ 
was used in clauses (b) and (c) because it 
was intended to limit the operation of 
those clauses to proceedings in relation to 
Courts, thereby constituting a narrower 
glass than isdealt with in clause (a), and I 
see no reason why, because 2 - narrower 
class of cases confined to Courts only is 
provided for in those two clauses, the word 
‘Court’ in sub section 7 should be confined 
to those a. groups and not read as appli- 
cable to the wider group in olause (a), 
which applies to both Courts and other 
public servants, both of whom are slearly 
accel by the ware ‘anthority’ in sub- 
section 6. 

In the result I hold that where the 
sanction is given with reference fo an 
offence against a Court, the appeal is 
governed by sub-section 7. The ‘order of 
the Sessions Judge is set aside and he 
ig directed to take the petition on his 
file and dispose of it according to law. 

Sapasiva AtyaR, J.—I agree entirely.- It 
is not essential for the decision of this cage 
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to express an opinion on the question 
whether the particular order of the Sub- 
Magistrate mentioned in 4 riminal Revision 
Case No. 186 of 1903 reported as Sankaram 
Aiyar v. Sakkarappa Mudaliar (1) was 
rightly held by this Court on the facts of 
that case to have been passed by that 
public servant, not as a Criminal Court 
but as a public servant who was not a 
Court. It is, however, necessary to guard 
myself from subscribing to the opinion 
suggested by a sentense in that decision, 
that opinion being that a Sub-Mazgistrate 
would ast as a Court only when he grants 
sanotion for offences mentioned in section 
195, clanses (b) and (c), that he could 
never act as a Court when he grants 
sanction for any of the offences mentioned 
in clause (a) and that therefore sub section 


‘(7) could never apply to a sanction given 


by a Sub-Magistrate for such an offence. 


Order of Sessions Judge set aside, 
M., O, P. ¢ 


MENANG. | 


NAGPUR JUDIOIAL COMMISSIONER'S 
~ COURT, 
Criminal Revision No, 11 or 1915. 
February 16, 1915. 
. Present: — Sir Henry Drake- Brockman, J. O. 
ABDUL SUTTAR—Appticant 
VETSUS 
Tas SECRETARY, MUNICIPAL COM: 

MITTEE, NAGPUR— RESPONDENT. 

C. P. Municipal Act (XVI of 1903), s. 86—Notice 
to erect latrine, contents of—Directigns, whether 
should be given— Committee, duty of. - 
` Itis clear from the language used in sub-section 
(1) of section 86 of the ©. P. Municipal 
Act that «a notice under that section is itself 
to contain the directions as tothe nature and 
position of the required latrine.. The law does not 
contemplate delegation to an-individual officer 
of the power to give the necessary directions, though 
the Committee are at liberty to guide themselves 
by the advice of any expert in their employ. 


Revision against the order of the Assist- 
ant Commissioner and Magistrate, lst Class, 


‘ Nagpur, in Criminal Case No. 428 of 1914, 


dated the 12th October 1910.. 


Mr. P. O. Kotwal, forthe Applicant. 

Mr. R. R. Muley, for the Respondent, 

ORDER.—The applicant for revision owns 
a chal in the town of Nagpur and has 
been convicted and fined under section 
139, ©. P. Municipal Act, 1903, for disobey- 
ing a notice issued to him under sestion 
£6 (1), zbed., which required him to erect a 
latrine for the tenants occupying the rooms 
in the said building. 
` Certain teshnical objections taken in the 
application for revision have been shown 
by the learned District Magistrate in 
reporting-on the case to be groundless. 
The only point which now falls to be 
considered is that the notice was invalid 
for want of particulars regarding the 
manner in which the Committee desired the 
latrine ta be provided. The direction given 
is to apply to the Health Officer of the ` 
Municipality and to ereot a latrine in 
accordance with saeh order dy he may give. 
The power. conferred on-the Coramittee by 
sub-section (1), section 86, of the Act is 
thus described in that provision:—to re- 
quire the owner of any building to pro- 
vide, in such manner as the Committee 
directs, any privy...which should, in the 
opinion of the Committee, be provided for 
the building or the land appurtenant thereto, 
In my opinion if is clear from the langu- 
age used that the notice itself is to con- 
tain the directions of the circumstances 
deemed appropriate. The law does not 
contemplate delegation to an, individual 
officer of the power to give the necessary 
direstions, though the Committee are of 
course at Jiberty to guide themselves to 
a decision by the advice of any expert 
in their employ. As pointed ont in 
Ramdularay v, Ohhindwara Municipality (1), 
‘a Municipal „Committee must keep rigidly 
within the limits of the authority entrust- 
ed to it, In the present case, moreover, 
the time allowed for moving the Health 
Officer and erecting a latrine was only 10 days, 
a period which might easily prove insuffi- 
cient for securing the necessary directions 
from that official. i 

I hold that the -Committee should have 
formulated and included in their notice 
specific directions as to the nature and 
position of the required latrine and that 
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for want of these the notice issued is 
bad in law. The conviction and sentence 
in the applicant’s case areascordingly set 
aside and the fine (if paid) will be *re- 
funded. : - , 

I would add in conclusion that the 
trying Magistrate has entirely ignored the 
defence that the. applicant has on his 
own land. no site on which to erect a 
latride. If-this be the fact, the Committes 
will have- to provide a site and the notice 
under section &6 (1), if again issued, should 
- pshow the*position selected. 


Conviction set aside, 
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PUNJABCHIEF COURT, 
“ ORIMINAL Aperat No. 211 op 1918. 
October 3, 1918. | 
Present:—Mr. Justice Ssott-Smith and 
Mr. Justice Broadway. i 
SIKANDAR AND OTHER3—APPELLANTS 
versus 


HMPEROR—RespPonDent, 

Penal Code (Act XLV of 1860), ss, 99, thirdly, 148, 
149; 302—Rictiny—Death caused in riot—Parties 
engaging deliberately in fight-—Right of private defence 
— Public authorities, protection of, not clawmed, effect 
of-—Hvidence Act (I of 1872), s. 25 -Report made to 
Police, admissibility of, against person who made it. 

There is no right of private defence’ where two 
parties arm themselves fora fight and deliberately 
engage in one. [p 888, col. 1.] 

A dispute arose over the possession of a plot of 
land ‘between two parties of villagers, After an 
alfercation each party retired to their own well and 
armed themselves with spears, hatchets and dangs, 
One party then advanced to attack the other and 
the latter came out to meet the attack, In the fight 
which ensued, one man on each side was killed and 
. others received injuries. The thana was only a 
mile away and each party had ample time to send 
word to the Police and claim the protection of the 
Police Authorities, but neither of them did so: 


Held, that thé members of each party were 


guilty of offences under section 302 of the Penal 
Code, inasmuch as the common object of each party 
was to cause injury and hurt to those they attacked 
and they must have known that the use of the 
formidable weapons they used would in avery likeli- 
hood result in the causing of death, [p. 884, col. 2; 
p. 885, col. 1.] kih ` 

A report made to the Police which amounts to a 
confession is not admissible in evidence against the 
person who makes it. [p. 885, col. 2.] 


Appeal from the order of the Sessions 
Judge, Attook, at Oampbellpur, dated the 
6th February 1918, 
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Dr. Shuja ud Din, for the Appellants. 


Mr. 0. Bevan Petman, Government Advo- 
cate, fer the Respondent, 


JUDGMENT.—The facts of the cases 
out of which this and Criminal Appeal 
No. 219 of 1918 have arisen are given 
in ample detail in the judgment of the 
learned Sessions Judge. It is, therefore, 
unnecessary to repeat them at length 
here. Briefly they are as follows: —On 


the 4th July 1917 a serious fight took 
place at Mauza Bhangi, some four miles 
from Hazro. The parties to this fight 


were Pathans of the said village, to the 
north of which there is some barant land 
regarding which there was 4 boundary 
dispute between, what may be termed, 
the parties of Shahzada and Sarwar, 
respectively. - It is said that early in 
the morning of the 4th July Shahzada 
together with Sher Bahadur and Hayat 
“Khan attempted to’ plough up certain 
reeds growing along the boundary. They 
were prevented from so doing by Sikandar, 
Ayub, Shahbaz and Sarwar., An alterca- 
tion ensued bat a fight was averted. Shah- 
zada and his friends then retired to their 
well known as Sadhuwala, while Sarwar 
and his companions fell bask on to their 
well known as Gobindawala. These two 
wells are some 65 karams apart, Sadhuwala 
well being some 30 karams away from the 
village abadi. Itis said that, at these 


- wells, each side was reinforced and weapons 


such asspears and hatchets were procured. 
from ths village. It soon got bruited about 
in the village that a fight was imminent 
and a crowd collested to witness if. At 
Sadhuwala well were Shahzada, Hajun, 
Sher Bahadur, Hayat Khan, Az‘z Khan, 
Najim Khan and Shahinohi, while the 
party collected at Gobindawala well son- 
sisted of Sarwar, Sikandar, Shahbaz, Fazal 
Khan and Mawaz. Both sides are alleged 
to have been armed with spears, hatchets 
and dangs. As has been said above, the 
two wells are only 65 karams apart and 
it is- easy to understand that a oertain 
amount of abuse must have been exchanged, 
Finally, itis said that Sarwar led his 
men tothe attack and made for Sadhuwala 
well. Shahzada and his following advanced 
to meet their opponents and the two sides 
met at aidistance of some 8 karame from 
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Sadhuwala well where the fight took place, 
in the course of which on Sarwar'’s side 
Sikandar, Shahbaz and Ayub received 
simple injuries while Sarwar himself was 
killed. The medical evidence shows that 
Sarwar, Sikandar and Shahbaz received 
injuries from spears or cutting weapons 
while Ayub received injuries caused by 
lathts, On the other side Shabzada was 


killed, having received injuries from spears 


and cutting weapons, while Shahinchi, Najim 
Khan and’ Hayat Khan also received 
hurts caused by lathzs and cutting weapons 
as well as by spears. The injuries received 
by Skahinchi were grievous, as being 
dangerous to hfe, while Najim Khan's 
injuries were also serious though simple. 
Reports were made at the thana by both 
sides, that on behalf of Sarwar’s party 
being made by Shahbaz and that on behalf 
of Shahzada’s party being made by Sha- 
hinchi. The ¢hana, it should be noted, is 
one mile from the scene of the occurrence. 
The Polise reached the spot and in due 
course sent up both sides for trial on 
charges under sections 302 and 148.149, 
Indian Penal Code. The persons tried in 
the one oase were Sikandar, Shahbaz, 


. Ayub, Fazal Khan and Mawaz and in the other ' 


Hajun, Sher Bahadur, Hayat Khan, Aziz 
Khan, Najim Khan and Shahinchi. The 
learned Sessions Judge acquitted Mawaz, 
giving him the benefit of certain doubts 
that he entertained as to his having actually 
taken part in the fight, but convicted all 
the other persens in both casas, finding 
them guilty under sections 148 and 302 
Indian Penal Code, and sentencing them all 
to transportation for life. 

Both sides have preferred appeals’to this 
Court and we have heard Mr, Shuja-ud- 
Din for Sikandar and his party and Mr, 
Ram Lal for Hajun and his companions 
while the learned Government Aavosate 
has addressed uson behalf of the Orown, 
The trials were held separately, as was 
necessary, tut as thé two cases dealt with 
the same incident, the learned Sessions 
Judge has written ons main judgment and 
this ‘present judgment will dispose of both” 
the appeals. on 

The oase against the appellants ir 
Criminal Appeal No, 211 of ETITA 
eto ,) is that they were the aggressors and 
attacked the opposite party, It has been 


er 
~ 


INDIAN CASES. 


right of self-defence. 


[1918 


abundantly proved that the actual fight took 
place some 8 karams from Sadhuwala well, 
which shews gonclusively that Sikandar 
and his party were the actual assailants 
and directly responsible for the fight. For 
them ib was urged thatthe story for the 
Crown was incorrect, and that the trath 
was that Hayat Khan was seen cutting 
down the reeds early inthe morning and 
was ‘asked by Sikandar not to do so, that 
a quarrel ensued and the parties separated, 
Sikandar going back to his well and going 
about his ordinary avocations ; that apparent- 
ly the’ other faction had- collected at 
Sadhuwala well and that by chance Sarwar 
happened to pass within afew paces of ib 
whereupon he was attacked and killed, and 
that when Sikandar went to the spot he too 
was beaten. Those of the appellants in this 
case who received no injuries assert that 
they were not present. This story has been 
disbelieved by the learned Sessions Judge 
and we have no hesitation in holding that 
he has taken a correct view. The defence 
story is not supported by _ any evidense, 
and the report made by Shahbaz at the 
Police station shews that it was Sikandar 
who is said to have passed by the well 
and to Haye been attacked, whereas the story 
now told isthat Sarwar was the unfortunate 
victim. á ; e 

Mr. Shhja-ud-Din took exception to the 
admissibility of this report on the ground 
thatit was a statement made to the Police 
by an accnséd pérson, and reliange was 
placed on Harji v. Emperor (1).. This case, 
however, does not afford Mr. Shuja-ad-Din 
any assistance, as the statement made by 
Shahbaz is not in the nature’ of a con, 
fession and therefore is not excluded 
by the Evidence Act or by the principles 
enunciated in the case cited. It was then 
urged that ina fight of this nature, when 
both sides, being equally armed, joined — 
willingly in a, ight, a sonviction under secs 
tion 302, Indian Penal Code, could not be 
legally passed. In this we are, unable to _ 
agree, When, a number of, men armed with 
spears, hatchets and dangs deliberately attack 
another party similarly armed, the attackers, 
at least, cannot be considered to have any 
The common object - 


(1) 45 Ind, Cas, 273; 4 P.LBR 1918 Cr; 19 Cr. L.J, 
518. < 
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of these appellants was clearly the causing 


of injury and hurt to those they attacked,” 


and they must haye known that. the ase 
of-the formidable weapons they used would 


in evary likelihood result in the causing of- 


death. Weascordingly hold that Sikandar 
and his party have been rightly convicted 
of murder under section 302/149, Indian 
Penal Code. 

As to the individual appellant there can | 
be no doubt at all that those persons who 
actually reseivad injuries were in the fight, 
and, ‘after a consideration of the evidense 
in the cage, which has been very fally des- 
cribed and dealt with by the learned 


Sessions Judge, we seg no reason -to differ , 


from his conclusions and hold that all the 
appellants in this case were soncerned in the 
attack and haye- baen rightly sonvisted, We 
accordingly dismiss their appeal. 

The evidence in both cases consists of” 
the same witnesses. There seems every 
reason to believe that the villagers, as 
well as the various persons concerned in 
the fight, had agreed to tell as little as 
possible of what they actually saw. As 
pointed ont by the learned Sessions Judge 
the witnesses are clearly biased towards one 
side or the other but their evidence leaves 
no doubt that all the parsons named by 
them actually were presentat the fight and 
took part in if. We agree with tha learned 
Sessions Judga in thinking that P. W, 
Ghulam Muhammad Chaukidar is an inde- 
pendent wituess, who has substantially 
spoken the trath. We, therafore, have no 
hesitation in holding that Hajun and his 
eo-appellants wera concerned in this fight 
and indeed, as far as we understood him, 
Mr, Ram Lal did not sariously urge that 
any of his clients were nob concarned, in 
the affair. He contended, firatly, that the trial 
had been vitiated so iae as his clients were 
concerned in tha after ona of the three 
assessors had given his opinion, the learned’ 
Sessions Judge addressed the remaining 
Éwo assessors for the ‘gesond time, and he 
sited Nazimuddz v. Emperor (3) as authority 
for his contention. What oesurred is des- 
oribed by the learned Sessions Judge in 
hig Judgment, and it appears that the first 
assessor had slearly failed to understand 
the case, for he gave his opinion that the 


(2) 15 Ind. Oas. 641; 40 O. 163; 13 Cr. L. J. 497. 


INDIAN OASES, 


k 


685 


death of Sarwar bad been caused af the 
place where the reeds. had been uprooted, 
a story that was not alleged by either side. 
The learned Sessions Jadge points out that 
he had noticad that this particular asseasor 
had been somewhat sleepy during the case 
and that in re-addressing the remaining 


assessors ha osrefally refrained from indi- 


cating to them what his own views were. 
We are unable to hold that the course adopted 
by him vitiated the trial. 

It was naxt contended that the report 
made by Shahinchi was not admissible in 
evidence. Mr. Pptman ‘admitted qaite cor- 
ractly that this contention had foree, inas- 
mush as the statement amounts to a con- 
fession. It should be noted here that 
although the learned Sessions Judge placed 
this, and the report made by Shahbaz, on 
the record, he specifically states in his 
judgment that he excluded them from con- 
sideration. Mr. Ram lal then contended 
that his clients were entitled to an acquittal 
on the ground that all they did was to 
defend themselves. He pointed out that 
after the first quarrel at the plasa where 
the reeds were growing Shahzada and his 
companions fell back on to their own woll 
Sadhuwala, thus avoiding a conflict, He 
contended that the statement of Allah Dia 
should not be believed but that in any 
event, even assuming that Allah Din spoke 
the truth when. he stated that he saw 
three of this party coming from the village 
with spears, his clients were perfectly en- 
titled to arm themselves so long as they 
used those arms only in defence of theme 
selves. We oan ses no reason for doubting 
the correctness of Allah .Din’s story and 
there can be no doubt that Shahzada and his 
frisnds, after the affair'ab the reeds, took 
the pracaution of procuring arms in order to 
meet eventualities. 

Next it was urged that a3 the fight aun- 
doubtedly took plase on lands belonging to 
the appellants, they wara entitled to resist 
the attack. Emphasis was laid on the fact 
that on this side while Shahzada was killed 
Shahinchi and Najim Khan reseived very 
serious injuries, while, with the exception 
of Sarwar, the injuries received by hig 
companions were slight in comparison, 
Mr, Ram Lal claimed that when the appel. 
lants saw the other party advancing to- 
wards them armed with spears and hatchets, 
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they undoubtedly. had a reasonable appre- 
hension that grievous hurt at least would 
be caused, and that -therefore they were 
entitled, in exercise of their right of private 
defense, to go to the length of causing 
death. He urged that the law imposed no 


duty on the person assailed to sontinue to i 


retreat indefinitely, and the fact that his 
. olients went forward-to meet the assail- 
ants fora few paces did not déprive them 
of the rights the law gave them. He 
referred to Alingal Kunhinayan vy. Emperor 
(3). Doubtless this is correct but, as pointed 
ant by Mr. Petman, Mr. Ram Jual lost sight 
of section 99, Indian Penal Code, the third 
clause of which lays down that there is 
no right of private defence in cases in 
which there is time to have recourse to 
the protection of the publis authorities. 
This clause places an important restriction 
on the exercise of this right of private 
defence. There is no right of private 
defence where two parties arm themselves 
for a fight and deliberately engage in one. 
In the present case it is clear tbat the 
appellants deliberately armed themselves 
and collected at Sadhuwala well, knowing 
full -wel that owing to what had already 
occurred at the reeds and also seeing that 
the opposite party had collected at a well 
only 65 karams away, a fracos was immi- 
nent. The Police station was only a mile 
away, and thus they had ample time to 
send word to ‘the Police and claim the 
assistance of fhe “public authorities. In- 
stead of doing this they returned to,the 
village, obtained arms and then re-assem bled 
at Sadhuwala well, which is a. clear indi- 
cation of their eagerness for the fight, and 
in such circumstances we think that it does 
not really matter which party astually som- 
meuced hastilities. In this view we are 
supported. by Kabiruddin v. Emperor (4), 
cited by the learned Government Advocate. 
We are of opinion that these appellants had 
no right of private defence and that they 
are, therefore, guilty of an offence under 
sections 302 and 149, Indian Penal Code. 
The evidence on the record slearly shows 
that all the appellants were present at, 
and joined in, the fight, The fast that 


(8) 28 M. 454; 8 Or, L. J. 43. 
(4) 850. 868; 7 O. L. J. 859; 12 0. W. N. 884; 7 
` Cr, L. J. 206; 3 M. L, T. 386. 


some of them were armed with spears and 
hatchets must haye cansed all of them to 
realise that death would in all probability 
be caused and they are, therefore, all equally 
guilty. We, therefore, maintain the sonvie- 
_ tions of all of these appellants. a 
It seems, however, that the appellants 
were in & lesser degree responsible for this 
fight and were it possible, we would inflict 
lesser punishments but as they are clearly 
guilty under section 302, Indian Penal Code, 
we are unable to interfere. a 
We accordingly dismiss both appeals. ~ 


In view of the fact that the appellants in 


Criminal Appeal No. 219 of 1918 (Hajun and 
5 others) were attacked at their own well 
and were not primarily responsible for 
the fight, we consider that their offense is 
less heinons and that they are deserving 
of lesser punishment. As we are, however, 
„unable to award less than transportation 
for life, we forward the record tg the Local 
Government for.sush action as may be 
deemed expedient, under section 401, Criminal 
Procedure Code. 

i Appeal dismissed. 


. NAGPUR JUDICIAL COMMISSIONER'S 


COURT. 
URIMINAL Ruvision No. 24 or 1915. 
| Mareh 6, 1915, 
Present: -Kir Henry Drake- Brockman, Kr., 


. a 0. 
GAMBHIR CHAND— APPLICANT 
. VETSUS 
Tar SECRETARY, MUNICIPAL COM- 
MITTEE, NAGPUR~—Responpent. ~- 
O. P. Municipal Act (XVI of 1908), s. 159— 
Complaint, whether necessary in respect of each 
accused tried jointly—Master, whether criminally 
respousible for acts of servant. 
A complaint has to bé made as required by 


| Section 159 of the C. P. Municipal Act in order 


to enable a Court to, take cognizance of an 
offence punishable under the Act. But once 
cognizance has been legally taken of an offence, 
the Magistrate is seized of the whole matter ag 
to all other accused whose guilt may appear during 
the trial of the case. [p. 887, col. 1.) 
< A master is criminally responsible for the acts 
of his servants if those acts are shown to have been 
done with hisco-operation or under his authority, 
(p. 887, cols. 1 & 2,1 

Local Government v, Lakhmichand, 80. P. i, R, 
19, followed dhi 


`‘ 


+ 


` 
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Revision of the order of- the Assistant 
Commissioner and Magistrate, lst Class, Nag- 
pur District, passed on the'8rd November 1915, 
in Criminal Case No. 253 of 1914. 

ORDER.—In this case the accredited 
prosecutor of the Nagpur Municipal Committes 
complained against one Narain for introducing 
within octroi limits ‘dutiable goods without 
paying the tax leviable thereon. The Magis- 
trate, on hearing Narain’s statement taken 
at the commencement of the trial, joined 
the present applicant as an accused and 
eventually convicted and fined the latter, as 
Narain’s employer who had caused Narain to 
introduce the goods. 

It is objected here that no complaint had 
been laid against the applicant as required 
by section 159, ©. P. Municipal Act, 1903, 
and that his protest against being tried 
jointly with Narain was improperly dis- 
regarded. With regard to the first son- 
tention I observe that a complaint has to 


` be made as required by section 159 of the 


said Act in order to enable a Court to 
take cognizance of an offence punishable 
under the Act ” This provision, however, does 
not oust the operation of the principle applied 
in Sarwa y. Emperor (1) that onse cognizance 
has been legally taken of an offence, the 
Magistrate is seized of the whole matter 


“as to all other accused whose guilt may 


appear. That pringiple was very recently 
applied by a Divisional Bench of the 
Calcutta High Court in Dedar Bux v. 
Syamapada Malakar(2). I hold, therefore, that 
the Magistrate must be taken to have asted 


- on the complaint against Narain and to 


have been justified in so doing. The 
joint trial of the two men is legalised 
by section 239, Criminal Prooedure Code, 
and in conceding that the alleged protest 
was lodged, I cannot think the Magistrate 
was bonnd to order separate trials. The 
matter is a petty one`and it is difficult 
to conceive a case in which joint trial would 
be proper if this is not one. 

On the merits I see no reason to interfere. 
The application does not impeash the Magis- 
trate’s finding that the applicant is Narain’s 
employer and there is positive evidence of 
That a master is criminally 


(1) 19 Ind. Cas. 916; 9 N. L. R. 65; 14Cr. L. J, 299. 
(2) 24 Ind. Cas. 954; 410. 1018; 13 Q. W. N. 921; 
15 Cr. L. J. 540, 
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responsible forthe aots of his servants if 
those acts are shown to have been done 
with his oo-opsration or under his authority 
was recognised in Local Government v. 
Lakhmichand (8). In the present case the 
applicant and Narain were in the same tonga 
shortly after the latter removed the bag 
from the station and the applicant, instead’ 
of offering to pay duty when stopped, tried 
to induce the octroi peon to release the 
goods. The Magistrate evidently disbelieved 
the Tongawala, for he writes that. the 
story of how the applicant entered the 
tonga at the Cotton Market is inherently 
improbable. .In this connection `I would 
observe also that the Cotton Market is only 
a few yards from the railway station. 

I decline to interfere. The application is 
rejected. 

Application rejected. 


(3) 80. P. L. R. 19. 


PUNJAB CHIEF COURT. 

CO BIMINAL Revision No, 157 or 1918, 
October 1, 1918. 
Present:—Mr. Justias Scott-Smith and 
Mr. Justice Broadway. 
EMPEROR—Prosgootor 

Versus 


HARNAM SINGH —<Accuszp., 

Criminal Procedure Code (Act Y of 1898), ss. 3465, 
A39—Revision—Composition of offence—High Court, 
power of, to allow composition. 

The High Court sitting as a Oourt of Revision 
under section 439 of the Criminal Procedure Code 
has no, power to allow the composition of an offence 
under section 345 of the Code. [p, 889, col. 1J 


Case reported by the Sessions Judge, 
Amritsar, with his No, 59-G of 1918. 


GROUNDS.—The accused Harnam Singh 
applied to have his conviction set aside on 
revisiou, while the complainant BishenDas filed 
an application for enhancement of sentence. 
The parties have now come to terms and as 
the offenses of which Harnam Singh has been 
convicted are compoundable, they ask that the 
accused should be acquitted by the Chief Court 
and that the fine should be refunded. The 
authorities differ as to whether a High 


88E 
EMPEROR Y, HARNAM SINGH, 


Court 


in the exercise of its reyisional 


` jurisdiction can give effect to the composi- 


` 
N 


tion of an offence after sonviction. 
In Ram Piyari y. Emperor (1) it was 
held that. the High Court had this power, 
but a different view was taken in Ram Chandra 
y. Hmpéror (2), Adhar Ohandra Dey v, Subodh 


Ohandra Ghosh (3) and Sankar Rangayya v. 


Sankar Ramayya (4). The Chief Court 
appears to have held in Niddhan Singh v, 
King-Emperar (5) that this power can 
be exercised in revision, though I have 
not peen able td obtain a copy of this 
ruling. I accordingly forward the sase on 
revision for the orders of the Hon’ble Judges. 
The statement of the complainant to the 
effect that he has compounded the offense 
has been recorded here. 

ORDER.—The question referred” to 
this Court on the revision side by the 
Sessions Judge of Amritsar is whether an 
offence can be sompounded by this Court 
in exercise of its powers of revision under 
section 439, Criminal Procedure Code. The 
authorities on the point are conflicting. In 
Ram Piyari v. Emperor (1) it was held’ by 
a Division Bench consisting of Knox and 
Karamat Hussain, JJ., thata High Court 
can, in the exercise of its powers of revision 
under section 439, Criminal Prosedure Code, 
give leave for the composition of an offence 
under section 325, Indian Penal Code. In 
Ram Chandra v. Emperor (2) Knox, J., sitting 
by himself held thata High Court had no 
power to allow a case to be compounded in 
the exersise of its revisionul jurisdiction. “ No 
reference was made by the Judge to the 
earlier decision. In Criminal Revision No. 
63 of 1903 of this Court Chatterji, J., allowed 
a case to be compounded, though his judg- 
ment shows that he doubted whether he 
had power todo so. Similarly in the case 
reported as Nidhan Singh v. King-Emzeror 
(5) the same Judge allowed the composi- 
tion of an offence in revision, thongh 
again he expressed his doubt as to whether 
he.had the power to do so. ‘In Criminal 


(1) 5 Ind. Cas. 696; 32 A. 153; 7 A. L. J. 103; 11 
Cr. L. J, 203. 

(2) 28 Ind, Cas. 103; 37 A. 127; 13 A. L. J. 104; 16, 
Cr. L. J. 247. 
: (3) 26 Ind. Cas. 176; 18 O. W. N. 1212; 15 Or. L. J. 
28. 

(4) $ =] Ind. Cas. 350; 29 M. L. J. 521; 18 M. L. T, 
381; 16 Cr L. J. 750; 39 M. 604. 

(5) 67 P.L. R 1904, 
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Revision No. 783 of 1900 Mande, J., allowed 
an offence under section 325, Indian Penal 
Code, to be compounded, but “he did not 
discuss the question whether this Court had ° 
the power to allow such a composition in 
the exercise of its revisional jurisdiction. 
In the oase reported as Adhar Chandra Dey 

y, Subodh Ohandra Ghosh (8) it was held that 
the parties had no locus stand: to ask the 
Judges sitting neither in the Court of 
Original Jurisdiction nor in the Court of 
Appeal to treat a compromise which they 
had madeas one coming’ under section 345, 
Criminal Procedure Code. 


The matter was fully diseussed in the oase 
reported as Sankar Rungayya v. , Sankar 
Ramayya (4), im which Ayling and 
Tyabji, JJ., held that an offence cannot be 
allowed to be compounded when the .matter 
is before the High ‘Court in revision, 
and that section 345, Criminal Procedure 
Code, is exhaustive of the circumstances 
and conditions under which a somposition 
san be effected. Tyabji, J., after referring 
to the various sub-sections of section 345, 
Criminal Procedure Code, sontinued as 
follows:— 

“The section mentions the Court before 
which the prosecution is pending, to which 
the accused is committed for trial and before 
which an appeal is pending. There is no ` 
reference to the High Court in its 
revisional powers. Conversely it is note- 
worthy that section 439 (which defines the 
powers and funstions of the High Court in 
revision) does not refer to section 345, 


“It would, therefore, seem that if an 
offence were allowed to be sompounded 
when the matter is pending before tbe 
High Court in revision, if could not he 
said that the composition was as provided 
by section 345, in two respects (1) as to 
the stage of the proceedings, (2) as. to 
the Court which, it is provided by the 
section, must give leave. It follows that 
the offence cannot now be compounded. 

“it was argued before us that we are 
empowered (sitting in revision) to allow 
the composition to be made by reason of 
section 424 (1) (d) read with section 
439 (1), For this argument it is contend- 
ed that the giving of leave to compound 
is merely a consequential or incidental order, 
a contention that was accepted in Ram Piyari 
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v. Emperor (1), but rejected in Ram Ohandra 
v. Emperor (2). Knox; J, who desided the 
latter case sitting alone was a party to 
the earlier decision also bat his attention 
was not drawn to it and he does not 
notice 16. 

“In connection with this argument I 
observe that the Code in no plang speal- 
fically empowers any Court to give per- 
mission to sompound; nowhere is there 
any special provision conferring distinct 
powers tosanction compositions. In section 
345 (2) the permission of the Court is 
referred to as a condition precedent to 
the act of the parties having any effect; 
and in section 345 (5) the absence of 
such} permission is mentioned as depriving 
the -composition of any effect; but in 
each case it is assamed that the Court 
has power to give \ permission, provided 
there is any occasion for granting permission, 

“The point of view from which the 


sub-sections are drafted is, however, that 
it is the injured person who has to be 
empowered to compromise and the 


difficulty in the way of compromise in 
revision is, in my opinion, not so much 
that the revision Court has not been 
specifically authorised to grant permission, 
but that the parties are not allowed to 
compound except at the stages when 


-the prosecution is pendiúg, -or the accused 


has been committed for trial, or am appeal 
is being heard from a conviction. The 
absence of any power being given to the 
injured person to compromise when matters 
are before the revision Court is fatal by 
reason of section 345 (7).” 

Ayling, J., concurred in, these remarks, 
It “will, be seen that the Allahabad oases 
were considered and that the Judges were 
unable to agree with the dictum in Ram Piyari 
v. Emperor (1) that an order per- 
mitting composition san be treated as an 
incidental order within the meaning of 
clause (d), section 423, Criminal Prosedure 
Code. We fully agree with the reason- 
ing of the Judges in this Madras case and 
in accordance therewith we, hold that 
this Court sitting as a Court of revision 
has no power to allow the composition of 
an offence. 


We, therefore, reject the petition for 


revision. 
Revision rejected, 


a 


NAGPUR JUDICIAL COMM’ SSIONER’S 

COURT 

Criminat Reviston No, 42 opg 1913, 

March 25, 1913, 
Present,— sir Henry Drake- Brockman 

Kr, d. C. 

MOHAMAD YACU B—Appricent 

hi VETEUS 

Tas SECRETARY, MUNICIPAL COM. 


MITTEE, NAGPUR—Responpenr, 

CG. P. Municipal Act (XVI of 1903), ss. 66 
139—Continuing breach—Daily fines, whether can be 
imposed for future breaches—Application for per- 
mission to build— Delay in passing orders, effect of, 

The daily fine which may be imposed under 
section 139 of the C. P, Municipal Act must relate 
toa period anteriur to the ‘-agistrate’s order of 
conviction. There cannot be punishment under that 
section for a future breach, [p. 590, col 1.) 


Empress v. Gungaram, 61. P LB. 32, followed, 

Under section 66 (3) of the ©. P. Municipal 
Act, delay in passing orders on a valid notice 
given under section 66 (1) of the Act may, if 
followed by a failure to reply to a written reminder 
lead to a conclusion that the proposed buildine has 
been absolutely sanctioned. [p. 589, col, 2] j 

Application for revision of the order passed 
by the Magistrate, lst Class, Nagpur, dated 
the 13th February 1913, in Criminal Case 
No. <4 of 1913. 

ORDER.—The applicant has been fned 
Rs. 5 for failing “to remove an upper 
storey added to his house inthe town of 
Nagpur without the sanction of the Munici- 
pal Committee. The notice to remove allow- 
ed only one day for removal, whioh on the 
face of it is an unreasonably short period, 
But apart from,this the applicant pleaded 
before thel trying Magistrate that he 
applied to the Municipal Committee for 
permission to build. In the face of this 
plea the trying Magistrate should have 
inquired and placed on record details of 
the application relied on, < Under 


section 
63 (3), C. P. Municipal Aot, 1903, 
delay in passing orders on a valid notice 
given under section 66 (1), ¿bid may, 


if followed by failure to reply to a written 
reminder, lead to a conolusion that the pro- 
posed building has been absolutely xang- 
tioned. As pointed by the learned District 
Magistrate, 16 is impossible from the trying 
Magistrate's meagre resord to ascertain 
exactly what the defence set up was, much 
less-to determine whether. it is valid or not, 
Moreover the trying Magistrate ig wrong. 
in thinking that it suffices by way of 


+ 
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giving reasons for oonvistion as required 
by section 263, Criminal Procedure Code, to 
state the bald fact that a notice to remove was 
disobeyed, That fact being found, it remains to 
add, as required by clause (4) of the last cited 
section, “a brief statement of the reasons 
therefor.” —— >» 

The sentences passed is also illegal? It 
requires the applicant to pay Re. l per 
diem “ until he removes the uneanctioned 
building,” besides mulating him in the 
fixed sum of Rs.5. There ia nothing in 
section 139 of the Municipal Act to justify 
such an order. That section lays down 
that inthe oase of a continuing breach a 
fine may be imposed for every day after 
the first during which the breach is proved 
to have been persisted in. It is clear, 
therefore, that the daily fine whioh may be 
imposed ust relate to a period anterior 
to the Magistrate’s order of conviotion. 
There cannot be punishment under the ses- 
tion for a breach still in futuro, 

The decision in Hmpress-v. Gangaram (1), 
though based on section 97, O. P. Municipal 
Ast, 1889, is in point and should have been 
followed by the trying Magistrate, 

The conviction and sentence are set 
aside and there must be a fresh trial at 
- whioh tbe accused person’s defence will be 
sət outin such details as to enable this 
Court, if again moved in revision, to 
understand tke nature of that defence and 
to decide whether in spite of it the 
accused is liable to punishment for not 
removing the upper storey objected to by 
the Municipal Committee. The trying 
Magistrate’s attention is directed in this 
connection to Emperor v. Bhikia (2). His 
omission to examine the complainant has 
already been brought to his notise. 


Retrial ordered, 
()6C0.PR.L. R. 82. 
(2) 130. P, L. R. 171. 
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MADRAS HIGH COURT. 
Criminal MISCELLANBOUS Petition No, 219 
or 1918, © 
August 30, 1918. 
Present:—Mr. Justice Sadasiva Aiyar and 
Mr. Justice Napier: 
In re GADDAM PENCHULU REDDI— 


PETITIONER 

Criminal Procedure Code (Act V of 1898), s. 195 
(1) (a), £6), (7)—Arma Act (XI of 1878), s. 25—Penal 
Code (Act XLY of 1860), s. 1&2—~Information given to 
District Magistrate of ' person being in possession 
of fire-arms without license—Issue of search-warrant 
by Mugistrate—Act, whether judicial ‘or euecutive— 
Information found to be false—Sanction for prosecu- 
tion for giving false information to public servant— 
Appeal to Sessions Judge, whether maintainable. 

A Magistrate directing the issue of a warrant to 
search premises, on information received that the 
owner or occupant thereof is in possession of 
fire-arms without a license, acts as a Court and. not 
merely asa public servant, whether he purports 
to act under the Criminal Procedure Code or under 
section 25 of the Arms Act. [p, 892, col. 2.] 

Where a District Magistrate accords sanction for 
the prosecution of an informant on the ground that 


his information proved to be false, he acts judicially | 


and his order is appealable tothe Sessions Judge 
under section 195 (7). [p. 893, col. 1.] 

Sankaram Atyar v. Sakkarappa Mudaliar, 2 Weir 
155, dissented from. < 

Per Sadasiva Aiyar, J—Hvery Magistrate aotig 
judicially is a Criminal Court. A Magistrate to 
whom, asa Criminal Court, a report is made in 
order that he might take action as a Criminal Court, 
receives that report as a Court. The terms ‘Court’ and 
‘Magistrate,’ wherever used in theCriminal Procedure 
Code, are generally used as convertible terms. [p. 
894, col. 1.] 


Petition presented under soutien 195 of 
the Code of Criminal Procedure, 1898, against 
the order of the Court of Session of the 
Nellore District, in Criminal Miscellaneous 
Petition No. 2 of 1918, dismissing the petition 
to revoke the order of canotion granted by the 
Distrist Magistrate, Nellore, for prosecuting 
the petitioner herein, in No. 1269 D1 Magl., 
dated the 23rd October 1917. 

FAOTS appear from the judgment. 

Mr. K. Krishnaswamt Atyangar, for the 
Petitioner.—The information given to the 
District Magistrate in this case is virtually 
a complaint. The object of the informant 
was that the Magistrate should take action 
on his information. The issue of a search 
warrant by the Magistrate was an act 
done by him as a ‘Court,’ and not as a 
public servant. He sould only have acted 
under the statutory power vested in him 
under the Code of Oriminal Procedure. 
The faot that no formal, sworn statement 


x 
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was taken from the complainant doss not 
affect the question, Even if the action 
taken purported to bə under! section 
25 of the Arms Ast, the issue of a 
search-warrant could only be justified by resort 
to Chapter VIII (b) of the Criminal Pro- 
cedure Code, though the special procedure in 
the Arms Act was followed. The warrant 
can only be issued by a Court. 7 

The fact that, under section 25 of the 
Arms Ast, the Magistrate should record the 
grounds of his belief before taking action 
makes it obvious that his funations are 
judicial and not merely administrative. 
The grounds for the proseeding are intended 
for the benefit of the Tribunal of Appeal. 
Olarke v. Brojendra Kishore Roy (1) and 
Olarke v. Brojendra Kishore Roy (2). The 
Sessions Judge should have disposed of the 
appeal on the merits. 

The Publis Prosecutor, for the Crown.—The 
information given that a person was in posses- 
sion of fire-arms is not a ‘somplaint’ within 
the meaning of that word inthe Criminal 
Prosedure Code. The information was given 
to a publics servant so that he might take 
action underthe Arms Act. The sanction 
given by him wasas a public servant and 
was an executive act. Sankaram Atyar 
v, Satkurappa Mudaldar (8). In that case 
it was clearly laid down that, sano- 
tion granted’ for offenses comprised in 


clause (a) of section 195 is nob a judisial. 


sanction and is not appealable. 
ORDER. 

Navies, J.—This is an application for 
revocation of sanction to prosesute the 
petitioner for an offence under section 182, 
Indian Penal Code,‘in that he gave false 
information to a publio servant. Tha 
petitioner wrote to the District Magistrate, 
informing him that one Soora Chinna Ven- 
kata Reddi had in his custody without 
license 3 pieces of arms and submitted to 
the Distrist Magistrate that the possession of 
such weapons “by such a person in our village 


will bs dangerous to our lives and that 


they are without any license.” The 
house of Venkata Reddi was searched 


(172 Ind. Cas. 436; 86 C. 483; 9 C. L. J. 298; 18 
O. W. N. 458; 5 M. L. T. 367. 

(2) 16 Ind. Cas. 501; 39 0. 953; 23 M. L. J. 32; 
(1912) M. W. N. 760; 12 M. L T. 174; 10 A. L.J. 193; 
16 0. L. J. 231; 16 0. W. N. 865; 14 Bom. I. R. 717; 
13 Or. L. J. 693; 39 I. A. 163 (P. O.). 

(3) 2 Weir 166, 
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and no\arms were discovered. Venkata 
Reddi then put in a petition to the Dis- 
triot Magistrate under section 195 of the 
Criminal Procedure Code asking for saustion 
for the prosecution of the person who gave 


-the information for an offence under section 


132, Indian Penal Code. The District 
Magistrate granted the sanction, The peti. 
tioner then appealed to the]Sessions J udge, who 
dismissed his petition holding that the order 
was passed by the District Magistrate not 
a; a Court bat as an Exesntivs OT sor and 
that, therefore,n> appeal lay to his Court, 
He expressly followed a desision of this 
Court in Sankaram Atyır v. Sikkarapoa 
Mudaliar (3).: In that case a report had baen 
made by a Village Mansif under sgeation 
45, “Criminal Prosedure Code, to the nearest 
Magistrate of the occurrence in tho village 
of a death under suspicious circumstances 


or of the commission of an offerica of 


murder, The High Court held that a report 
mada under this section was not made 
to a Court and that, therefore, the Ssssiong 
Judge had no jurisdiction to entertain an 
‘appeal from a sanction granted by a Magis- 
trate for the offense of giving false in- 
formation to a public servant. With great 
defence to the learned Judgas, I think that 
this view is incorrect, and if the informa- 
tion in this case had been given under that 
gestion, we might have thought it nesessary 
to refer the matter to a Full Bench. But 
as I think the information is given under 
a spacial Aot, we feel at liberty to dispose of it. 

It is argued that the information gon. 
stituted a complaint under the Code, But 
I do not think that it oan bas) treated. 
Under section 2% of the Indian Arms Aot 
(Ast XI of 1878) every person aware of the 
commission of an offence shall, in the 
absence of reasonable excuse, give informa- 
tion of the same to the nearast Polise Officer 
or Migistrate. I have no doubt that the 
intention of the informant was to aot 
under this sestion, e3pscially in view 
of the language of his prayer which 
states that “the possession is without any 
license,” this being an offence punishable 
under section 19, clause (f) of the said 
Act. The informant did not go to the 
Magistrate to make the complaint, and he 
was not examined on oath as he wonld 
have been if if had bean acomplaint. I¢ 
appears that the Magistrate directed thg 


899 
GADDAM PENCHULU REDDI, 


iasue of a. warrant for the search of the 
house and the Police procured the warrant 
from the nearest Magistrate. I am not 
clear whether the Magistrate in directing 
the issue of a warrant purportcd to act 
specifically under the Criminal Prosedure 
Code with reference to an offense which 
had been brought to his notise or purported 
to act under section 25 of the Indian 
Arms Act: Hf he was asting under the 
Code of Criminal Procedure, it would be 
very difficult to argue that the information 
on which a Court issues a sarrant is not 
information given to the Court, and ib 
would not matter that the action was taken 
under section 190, sub-section (1), slause (ce), 
of the Criminal Procedure Code and not on 
complaint. But if he did not think at that 
stage that it was necessary to take cognizance 
of an offence, but only acted under 
section, 25 of the Indian Arms Act, the 
question is more difficult, for if such action 
is not by a Ccurt, it would necessarily 
follow, as held by the Sessions Judge, that 
the information was given to an Exesutive 
Officer and not toa Court. Section 25 provides 
that where a Magistrate has reason to 
believe that any person has in his posses- 
sion any arms for an unlawful purpose, 
or that such person cahnot be left in the 
possession of any such arms without 
datiger to the public peace, such Magistrate, 
having first recorded the grounds of his 
belief, may cause a search to be made, and 
may seize “And detain the arma, although 
covered by a license, in safe sustody for 
such time as he thinks nesessary, The 
information in this case was to the effect 
that the possession of these arms is dangerous 
to the lives of the persons in the village, 
and it may very likely be that the Magis- 
trate was proceeding under section 25 of the 
Act (Act XL of 1878) as a preliminary to 
any further proceedings which might be 
necessary for an offence under the Act. 
Assuming that he did so, I am still of 
opinion that he was acting asa Court. It 
is true that the section. does not say he 
shall issue a warrant. Bot I know of no 
procedure by which the Police have a 
power of search except under the Code, 
and if would seem to follow that except 
by a warrant the Magistrate could not 
authorise the Police to make a search. It 
would seem to follow, therefore, that the 
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Magistrate in esersising his powers under 
this section must have recourse to the 
powers under Chapter VII (B) of the 
Criminal Procedure Code of issuing search 
warrants, subject, of course, to the special 
procedure ccntained in saction 25 of the 
Indian Arms Act and sugh warrants are, 
of course, under the language of the section, 
issued by a Court. 

There is another reason why I think the 
Magistrate is acting as 2. Court, and that 
is the use of the words “having first record= 
ed the grounds of his belief.’’” If the Magis- 
trate is not a Court when proceeding under 
section 25, the provision can have no value 
whatsoever. These words are always insert- 
ed where the Legislature intends to provide 
that a Court shall put-on resord the in- 
formation on which it is acting for the 
benefit of any superior Court having 
jurisdiction- to review its action. I am 
fortified in this view by the opinion 
expressed by Brett, J.,in Clarke v. Brojendra 
Kishore Roy (1). In that coase a District 
Magistrate, having received information 
of a formidable riot in . which fire-arms 
were used, came to the spot and, being 
informed that the fire-arms were being 
kept in certain houses, searched the houses. 
It was held by the majority of the Bench 
that his action was justified neither by the 
Criminal Procedure Code nor the Arms Aot. 
On appeal to the Privy Counail [Olarke ve 
Brojendra Kishore Roy (2)\, the first view | 
was negatived, but the latter view was 
upheld on the ground that he had not re- 
sorded his reasons as required by section 
25 of the Arms Act. Neither the Privy 
Council nor the majority of the Bench 
expressed any opinion on the question 
whether action under section 25 _was 
the action of a Court, but the dissenting 
Judge states his opinion on that point 
definitely. He considers the matter on 
page.476* and says as follows:— “The 
distinction between a judicial and an exe- 
cutive act in India is not very clearly 
drawn, as many acts which are purely 
administrative are generally described as exe- 
cutive. The main distinction between the 
two appears to be that judicial acts are 
those acts done or orders passed in the 
exercise of the judicial dissretion or ` 
power with which an officer is vested 

*Page of 36 0.—Ed, = TT 
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under the law, while executive acts are of 
a ministerial character either carrying 
`^ judisial orders into effect or discharging 
duties: not of a judicial nature. In the 
case of Hope v. Evered (4), to which we have 
been referred, it has been glearly laid 
down that the issue of a search-warrant 
isa judicial act and inthe ease of Mahomed 
Jackariah and Oo. vy. Ahmed Mahomed 
(5) and in the case of Lakkmidas Naranji, 
In re (6), a similar view has been taken by 
‘the-High Courts in India.” 

I agree with the learned Judge that 
it is often difficult to 
a Magistrate are administrative and what 
are judicial. But I think that where, 
as in the case of a search or the issue of a 
search-warrant, the action of a Magis- 
trate under a special Act is analogous to 
- his action as a Court under the Code, the 
better view would be to hold that he was ast- 
ing as a Court. We have already decided in 
Criminal MiscellaneousPetition No.83 of 1918 
[Arunachalam Pillai v. Ponnuswami Pillai 
(73] that sanction by a Court under section 
195, sub-section 1 (a), is appeslable 
under sub section 7. It follows, therefore, 
that the view of the Sessions Judge js 
incorrect and that he had jurisdiction to 
entertain the appeal. The petition ` is 
allowed and the case will be remitted to 
the Sessions Judge, 


his file and dispose of it according to 


law in the light of the above observations.. 


Sapasiva Aiyar, J.—I agree with the 
order proposed by my. learned brother 
and I further agree generally and in sub- 
stance with the reasons given by him. I 
wish, however, to add some words of my 
own. The powers given by. section 195 
(6)_ of the Criminal Procedure Code of 
the superior “authority” to reyoke or 
grant a sanction given. by a subordinate 
“authority” is a specifo statutory power. 
There is no express procedure laid down 
for the party to folldw who wishes to 
move the superior authority to interfere 
-with the proceedings of the subordinate 
authority. It seems to be usual to call 


the application to the superior: authority 
(4) (1886) 17 Q..B. D. 338; 55 L. J, M. O. 146; 55 
L. T, 820; 34 W. R. 742; 16 Cox C.0>112, 


(5) T C. 109 at p. 141; 12 Ind. Jur, 259; 7 Ind. Deo,” 


(x. s.) 658 
(6)-5 Bom. L. R. 980 at p, 982. 

. __(7) 48 Ind, Cas, 878; 86 M. L, J. 454; 8 L, W, 422; 
4 M, L. T, 396; (1918) M, W. N, 824, 
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a petition of “appeal,” though I am doubt- 
ful whether it could be called an “appeal.” 


`The mere fact that, under clause 7, the 


superior authority is (where the subordi. 


Court to 

which in most cases [though not in all, 
eee sub-clause (c)] appeals “analy 
lie’ ig not a complete” justification for the 
use of the word “appeal.” However, the 
description of such an application as an 
appeal is convenient and I only wish to 
guard myself against the use of that 
term tending to mislead the mind in cer- 
tain contingencies. 


With the greatest respect to the desisicn 
in Criminal Revision Case No. 136 of 
1903 [Sankaram Aiyar v. Sakkarappa 
Mudaliar (8)]. I feel! constrained to 
dissent from that decision. In that 
case a Village Munsif sent a false report 
to the Sub- Magistrate accusing a man 
of murder. It is clear that he did so 


- in order that the Sub-Magistrate might, 


as a Oriminal Court, take sognizance of 
the alleged offence. The Sub- Magistrate 
accorded sanction to prosecute the Village 
Munsif for an offence under sections 177 
and 122, Indian Penal Code. The Sub- 
Divisional Magistrate revoked the sanction. 
The Sessions Judge “restored” the Snb- 
Magistrates order. [According to section 
195 (6) of the Criminal Procedure Code, 
it is not, strictly, a restoration of the 
Magistrate’s order but the fresh granting 
of the sanction by the Sessions Judge 
himself. The Sessions Judge in that case 
treated himself as an appellate authority 
instead of an authority who was giyen a 
special statutory power and, as I have 
said above, was misled by the use of 
the term ‘appeal’ to indicate an appli- 
cation made to a higher authority under 
clause (6). Then, on revision to the High 
Court, the learned Jadges (Benson and 
Bashyam Aiyangar, JJ.) held (a) that the 
sanction to prosecute was granted by the 
Sub Magistrate of Turaiyur in his gapa- 
city as a public servant and not in his 
capacity as a Court; (b) that be would 
hayé acted in his capacity as a Uourt only 
if the offence for the prosecution of 
which sanction was applied for was one 
of those mentioned in clauses (b) and (c) of 
gestion 195 (1) and not if it fell under 
section 195 (1) (a); and (o) that the 
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Sub-Divisional Magistrate did not act as 
a Court but only as an Executive Officer 
and the stiperior authority over the Sub- 
Magistrate in revoking the sanction grant- 
ed by the Sub-Magistrate and (d) that 
the Sessions Judge had, therefore, no juris- 
diction to interfere ander sub- sections 6 
and 7 of section 195. 

It seems to me that every Magistrate 
“acting judicially is a Oriminal Court. 
A Magistrate to whom, as a Oriminal 
Court, a report is made in order that he 
night take action as a Criminal Court 
receives that report as a Court. The 
Presiding Officer of the Court is, no doubt, 
almost always a “publio servant” [also 
section 195, slause (a)] and is also, an 

“authority” aleve (6)]. When be grants a 
sanction in respect of an offence —falling 
under sections 177 and i82, Indian Penal 
Code [which are two of the offences 
mentioned in section 195, clause (1) (a) of 
the Criminal Prosedure Code], he clearly 
grants the sanction asa Magistra'e, that 
is, as a Court and olanse (7), in my 
opinion, directly applies. In the case of 
Olarke vy. Brojendra Kishore Roy (2) their 
Lordships of the Privy Council decided 
that a Magistrate making a search, even 
in the absence of acomplaint and on his 
own knowledge that an offence had been 
committed, is acting as a Criminal Court.-At 
page 066 they say: “Ib wonld seem that 
the Trial Judge and both the learned 
-Judges who formed the majority of the 
Court of Appeal were misled by the use of 
the word ‘Court’ in seotion 96. For the sake 
of brevity the Code uses the terms ‘Court’ 


‘and ‘Magistrate’ generally, if not al ways, AS” 


sonvertible terms. Section 6 headed ‘Classes 
of Criminal Courts’ enacts that: ‘Besides 
the High Courts and the Courts constituted 


under any law under this Code for the 
time being in force there shall be five 
classes of Criminal Courts in British 


India, namely: (1) Courts of Session, (2) 
Presidency Magistrates, (3) Magistrates of 
the First Class, (4) Magistrates of the 
Second Olass, and (5) Magistrates of the 
Third Class.’ ” Then their Lordships say that 
a search made by a Magistrate is a proceeding 
sonducted by him when “acting in the 
discharge of his judicial functions.” J think 
that this dictum of their Lordships of the 
* Page of 89 0O.—Hd. 
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Privy Council must be held as overruling 
the opinion expressed in Criminal Revision 
Case No. 133 of 1908 [Sankaram Atyar v. 
Sakkarappa Mudaliar (3)] that a Sub-Magis- 
trate, to whom a report is made as such Magis- 


trate and who grantssanction to prosecute, 
is not acting as a Court but as a public< 


servant other than a Court. 
MOP. - 
-Petition allowed; 

Case remitted, 


a PATNA HIGH COURT. 
ORIMINAL Revision No. 10 or 1918. 
June 27, 1918. 7 


Present:—-Mr. Justice Mullick and Mr. Justice . 


Thornhill. 
Sheikh ABDUL SATTAR— PETITIONER 
VETSUS 
EMPEROR on tare APPLIGATION OF 


ADALAT HOSSAIN—Opposite PARTY. 

Oriminal Procedure Code (Act V of 1898), ss. 195, 
476—Order under s. 476 made without taking evidence, 
legality of-—-Jurisdsction—Court, power of, to order 
prosecution of person not party to proceedings—S. 476, 
scope of, 

A Court, while proceeding under section 476 of the 
Criminal Procedure Code, is required to arrive at 
findings upon some evidence before it. If there is 
no evidence on the record and the Court proceeds 
to order the prosecution of a person for forgery in 
relation toa proceeding before it, the discretion 
vested in the Court under the section is illegally 
exercised and the order is liable to be set aside. 
[p. 845, cols. 1 & 2.}- 

- Section 476 of the Criminal Procedure Code isa 
self-contained section and the reference to section 


195 in that section is only made for the sake of ° 


brevity and refers not to the conditions enumerated 
in section 195 but merely to the offences enumerated 
in that séction. [p. 895, col. 2.] 

Section 476 of the Criminal Procedure Code con- 
fers jurisdiction upon an executing Court to order the 
prosecution of a person for forgery, even though not 
a party to the execution pr oceedings, if the offence is 
brought to the notice of the Court in the course of 
the proceedings. [p. 895, col, 2.] 


Revision against an order of the 
Munsif, Purneab, dated the 27th April 
1918.. ` 


Mr. R. L, Dutt, for the Petitioner, 

Mr, Manohar Lal, Assistant ‘Government 
Advocate, for the Crown. 

JUDGMENT, 

Muutics, J.—This application arises out 
of an order made by the Munsif of Purneah 
directing the prosecution of the petitioner 
for the offence of forgery. The fasts 
appear to be these: A decree was obtained 
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by Musammat Bachah Mayi against Adalat 
Hossain for a sum of money, and an 


y execution petition was filed on the 30th 


July 1917, purporting to have been signed 
-by the pen of Abdul Sattar. When notice 
was issued upon the judgment-debtor, he 


|“ @ppeared and said that Bachah Mayi had 
“~~ died before the 30th July 1917 and that 
” before 
‘‘judgment-debt to her, 
~ upon dismissed the exesutlion oase, holding 
.that it had been satisfied. Whéther that 
‘dismissal was correct or not 


~ 


her death -he had paid off the 


The Munsif there- 


upon the 


evidence: before him, is a matter with 


filed a petition before the Munsif stating 
that Abdul Sattar, the petitioner now before 
us, was the person who had forged the 
name of Bachah Mayi on the execution 
petition and praying that proceedings might 
be taken against Abdul Sattar under the 
criminal law. 


Notice was issued ‘upon the petitioner and 
he appeared and contended that he had had 
nothing whatsoever todo with the execution 
petition. b 

The Munsif thereupon without making 
aby investigation dirested the prosecution 
of the petitioner under section 476, Crimina 
Frocedure Code. 

Now it is clear that the Munsif had 
no materials before him. There is nothing 
whatever on the record to show that this 
petitioner had any connection with the 
execution petition or that he ever took 


any part: in the execution of the decree. — 


The learned Munsif states in his explana- 
tion that it is sufficient that he should 
-be satisfied that there is a case. against 
the petitioner and so long as he is satis- 
fied he is scompetentto make an order under 
section 476, Criminal Procedure Code. That 
is doubtless true, bat the law requires that 


“the findings of the Court should be arrived 


at upon some evidence and if in this case 
there was no evidence, then the discretion 
- vested in the Munsif has been illegally 
exercised. The learned Munsif is of opinion 
that the Pleader who filed the execution 
petition, if examined, is sure to prove the 
case against the petitioner. On what ground 
the Munsif has some to this conclusion 
is not disclosed and we cannot on mere 
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surmise take for granted that the Pleader, 


if examined, will support the Munsif, 

The proper order, therefore, for us to 
make is that the order directing the pro- 
secution of the petitioner be set aside and 
the case be remanded to the learned Munsif 
for further enquiry. 

A point has been raised by the learned 
Vakil for the petitioner that inasmuch as 
the alleged forgery in this case was oom: 
mitted by a person ‘who was not a party 
to the execution proceedings, no prosecution 
can be directed under section 476, Criminal 
Prosedure:Code, and that the person aggrieved 
should be left to-take his remedy by 


Reliance is placed on Inve Kallaru Rama. 
lingam (1), but the ruling of this Court in 
Rajkumar Singh v. ‘Emperor (2) settles this 
point so far as this Court is concerned. 
It was desided in that oase that section 
476, Oriminal Procedure Code, is a self- 
contained section and that the reference 
to section 195, Criminal Procedure Code, 
in this section is only made for the sake 
of brevity and refers not to the conditions 
enumerated in sestion 195, Criminal Pro- 
cedure Code, but merely to offences 
enumerated in that section. In my opinion 
section 476, Criminal Procedure Code, 


‚confers jurisdiction upon the Munsif to 


order the prosecution of the petitioner, 
even though nota party to the execution 
proceedings, if the offence of forgery is 
brought to the notice of the Munsif 
in the course of a judicial proceeding. 

THORNHILL, J.— I agree, 

Oase remanded. 

(1) 31 Ind. Cas. 653; 18 M. L, T. 488; 2 L. W. 1185; 

16 Or. L. J. 797; 49 M. 100. 


(2) 37 Ind Cas. 487; 18 Cr. L. J, 185; 8 P. L, W. 
83; 1 P, L. J. 298, 
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NAGPUR JUDICIAL COMMISSIONER’S 
- COURT. 
“ORIMINAL Revision No 96-B or, 1918. 
Ostober 5, 1918. 
Present :—Mr, Mittra, A. J. C. 

BASHIR AHMED — ACCcusEp— APPLICANT 
= a8 VETSUS 
ere HMPEROR— Opposite Party. 

Railways Act (IX of 1890), s. 122, scope of—Entry, 
original, lawful—Breaking open lock of waggon 
without permission, whether renders entry unlawful. 

Accused, a dalal, entered the Railway goods shed 
line to take delivery of a consignment on behalf 
of the cénsignee and without the permission of the 
goods clerk broke the seal of a waggon. It was 
found that daluls were allowed to enter the goods 
shed without express permission from, a Railway 
servant; i ; 

Held, (1) that the accused conld not be convicted 
under section 122 (|. of the Railways Act as the 
original entry being lawful, the subsequent unlawful 
avt did not relate back and render the entry 
unlawful; 


(2) that asthe accused never refused to leave the 
Railway on being requested to do so, he could not be 
committed under sub-section (2) of section 122, 


Sub-section (1) of section 122 of the Railways Act 
makes an unlawful entry punishable and sub-section 
(2; provides for cases where tho original entry was 
lawful as well as unlawful. 


Revision of the judgment and finding given 
by the Magistrate; lst Class, Nagpur, on the 
98th June 1918, in Criminal Case No, 43 
of 1918. 

Mr. M. T. Shareef, for the Applicant. 

The Hon’ble Mr. G., K. Dick, Standing 
Counsel for the Crown. . 


ORDER,.—The ‘applicant has been son- 
vioted under section 122, sub-section (1) of 
the Indian Railways Act. The charge 
against himis that he unlawfully entered 
the goods shed line and without the permission 
of the goods. slerk or the unloading fore- 
man broke the seal of waggon number 563 
containing 527 bundles of jaggery. 


The accused is a dalal and came to take 
delivery of the consignment of jaggery on 
behalf of one Haji Yusaf Gani. It is in 
evidence that dalals are allowed to enter 
the goods shed without an express per- 
mission from a Railway servant. The Rail- 
way Snub-Inspector (P. W. No. 3) says that 
he advised the goods clerk and the accused 
vhat the accused should not enter the goods 
office without the permission of the Rail- 
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way authorities. This, however, was not 4 
prohibition but only advice and it is doubt- 
ful whether the witness had any authority 
to pass an order. On behalf of the 
prosecution the entry of the dalal is not 
complained of. It is the subsequent act of 
breaking the seal of the waggon which is 
urged as unlawful. 


Section 122 rung thus :-— 


(1) “If a person unlawfully enters upon 
a Railway, he shall be punished with Sne 
which may extend to twenty rupees. 


(2) If a person so entering refuses to 
leave the Railway on being requested to do 
so by any Railway servant, or by any other 
person on behalf of the Railway adminis- 
tration, he shall be punished with fine 
which may extend to fifty rupees, and may 
be removed from the Railway by such servant 
or other person,” 


The case does not come under thé second 
class, as the acoused never refused to leave 
the Railway on being requested to do so. 
Now the original entry being lawful, it is 
difficult to hold that the subsequent un- 
lawful act related back and rendered the 
entry unlawful. It seems to me that sub- 
section (1) makes an unlawful entry punish. 
able and sub-section (2) provides for cases 
where the original entry was lawful as well 
as unlewful. 


The argument that the applicant should ° 
be deemed to have entered with the in- 
tention of breaking the seal of the waggon 
is far-fetched and cannot be accepted, nor 
Magistrate has some 
to any such finding. The result is that the 
order of the lower Court is set aside and 
the applicant is acquitted. The fine, if paid, 
is ordered to be refunded. 

Order set aside. 


he 
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‘ MADRAS HIGH COURT. 
Civiu Appear No. 68 or 1913. 
November 1, 1916, 
Present:—Mr. Jastice Abdur Rahim 
and Mr, Justics Burn. 

Raja DAMARA KUMARA THIMMA 
NAYANI BAHADURGARU, ` 
ZEMINDAR or KALAHASTI 

AND Teusres or tae KALAHASTI 
TEMPLE—DEFENDANT—ÅPPELLANT 
, TETEUS 
P. R. GANAPATHI IYER, 
SsorsTaRY, DHARMARAKSHANA 
SABHA, AND anorapR—PLatntIrr3— 
RESPONDENTS, 


© Trust, public—Trustee, hereditary, removal of—Miss 
conduct of trustee—Ineficient management—Accounts, 
failure to keep—Miwing up trust moneys with private 
junds—Eapenditure in encess of incume, credit for, 
whether can be allowed—~Trusts Act (IT of 1882), s. 28 
(c), applicability of, to public trusts. 

The rule laid down-in section 28 (c) of the 
Trusts Act, though applicable only to private 
trusts, may be adapted in the case of public trusts 
with such modifications as the circumstances of 
each case require [p. 898, col. 2.] 

The duty of a trustee is to carry out the directions 
of the founder and not to encumber the trust pro- 
perty by systematically incurring expenditure 
beyond the limits ofits income, nor can he claim 
credit for such expenditure. [p. 899, col. 1.5 

Andrews y. McGuffog, (1886) LLA C. 313, explained. 

If the continuance of a person who is a hereditary 
trustee and a descendant of the founder in the office 
is likely to endanger the interests of the institution, 
he is liable to be removed. Itis not, however, every 
mistake or neglect of duty or maccuracy of conduct 
that willinduce a Court to remove a trustee. The 
acts or omissions must be such as to endanger the 
trust property or to show a wantof honesty, or a 
want of proper capacity tio execute the duties of the 
office or a want of reasonable fidelity. [p. 899, col. 2; 
p. 900, col. 1.] : 

One of the most important duties of a trustee is to 
keep separate and distinct accounts of the trust 
property and to keep the trust property separate 
from his own property. The omission to perform 
this duty will entail the removal of the trustee. [p. 
900, col L; 

In order to justify the-dismissal of a trustee it is 
not necessary to show that he has dishonestly mis- 
appropriated the trust funds. Itis enough if he is 
æ necessitous man who may not resist the temptation 
to misappropriate trust funds,.or that his want of 
prudence in managing his own affairs does not 
warrant the hope that he would successfully manage 
an endowment [p 900, col 2.] . 

Where a trustee is found guilty of misappropria- 
tion, the proper course is to dismiss him and not to 
suspend him till he makes good the amounts mis. 
appropriated. [p. 991, col. 1.] 


Appeal against the decree of the Court 
of the Subordinate Judge, North Arsot, dated 
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the 9th Desember 1912, in Original Suit 
No. 19 of 1911. 7 

JUDGMENT.—The suit in which the 
appeal arises was instituted under section 
92 of the Code of Civil Procedure against 
the defendant, the Raja of Kalahasti, who 
is the hereditary trustee of the Kalahasti 
temple and its endowed property. By a... 
preliminary decree the Subordinate Judge- 
who tried the suit ordered accounts to be 
taken from Faslis 1315—1320 and objections 
have been taken before us, in the first 
place, to a number of items in the accounts 
as finally settled by the Court of first 
instance. Then there is the important 
question whether the order suspsnding the 
defendant from the office of trustee until 
he pays certain debts due to the temple is 
right. The contention of the appellant, 
the defendant in the suit,is that the order 
of suspension ought to be set aside alto- 
gether, while the plaintiffs contend that the 
defendant should be removed from his 
offise. 

We shall first deal with the items of asoount 
to which objections have been taken on 
one side or the other. It is necessary to 
state that this temple was founded and 
endowed by the Raja of Kalahasti, and 
the properties which formed the endowment 
are mainly the village of Kalahasti, and 
half of two other villages. There are also 
certain Rusums and Meraha which are pay- 
able to the temple by the tenants of the 
Kalahasti Zemindary. Incorporated with 
the temple properties are the funds called 
Ubhayam funds, which have been endowed 
by various persons with the object that 
sertain festivals may be held in their honour 
in the temple with the income of those 
There are also the collections made 
in the temple and the offerings. The entire 
income may be taken to be about Rs. 10,000 
or so & year. 

The Zomindary of Kalabasti as well as 
the trast property in the sait were 
under the management of the Oourt of 
Wards from 1899 till August 1905 on the 
ground of incapacity of the defendant. It 
was then handed over to him apparently 
because the Uourt of Wards found it a 
hopeless task to clear the Zsmindary from 
debts. Accounts have been taken from 1905 
till 1910; when the Court ‘of Wards made 
over the trust property tothe Rajah. there 
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was a sum of Rs. 37,000 due tothe temple 
from the previous trustees, the predecessors 
of the defendant, and a sum of about 
Rs. 8,000 in the hands of the Court of 
Wards on account of Ubhayam. This 
Rs. 8,000 was handed to the defendant, 
but it appears that he used the amount 
for his own personal purposes and exe- 
cuted a - mortgage on some of the 
Zemindary properties for ‘that sum plus 
Rs. 37,000 which was already due to the 
trust. The mortgage is Exhibit C and it 
was executed on the 22nd August 1905. 
It may be mentioned at once that the Sub- 
ordinate Judge has asqnitted the defendant 
of all charges of dishonest misappropriation 
of the trust funds, and in fact those charges 
at the time of trial were not pressed be- 
fore him. He has found, however, on taking 
accounts under various heads that altogether 
a sum of about Rs. 11,000 or thereabouts 
was due by the defendant to the temple. 
At the same time the Subordinate Judge 
found that the defendant spent something 
like Rs. 17,800 in parformance of seremonies 
and festivals in sonnection with the temple 
over and above the income of the temple 
property. He says, however, that the Raja 
was not entitled to have oredit for this 
amount as against what has been found 
due from him. In dealing with the accounts 
an important fast to be borne in mind is 
that the defendant never kept any separate 
ascount of the trust property and the ax- 
penditure in connection with the temple 
except as to the offerings and Haundi sol- 
lections. So far as the income of the 
landed property’ was concerned and espe- 
cially of what was received by way of 
Rusums and Merahs, there ‘was no separate 
account; what was receivable by the temple 
was mixed up with the Zemindar’s private 
account. There is also the fact that the 
defendant did not produce a]l the books of 
account, suchas they were, whioh would 
have shown what was fhe amount under 
certain heads to which the temple was 
entitled as ‘distinguished from what was 
recsived by the Zemindar on his own personal 
account from the ZGemindary. The learned 
Vakil for the appellant has emphazized 


the fact that, if the defendant did not 


keep any separate account, he was only 
following the practice of his predecessors 
and of the Court of Wards which had the 
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management of the property for several 
years. But that is no excuse in Jaw for the 
defendant not keeping the moneys belong- 
ing to the temple entirely separate from 
his own moneys and if any difficulties in 
taking accounts have arisen owing to this 
fact, every presumption is to be made against 
the defendant and in favour of the trust, 
I shall take the items in the order of the © 
argument before us. 

“The next objection relates to the interest 
on the Ra. 8,000 which was borrowed by 
defendant at the time he received charge 
of the trust property from the Court of 
Wards. Exhibit C provides for six per cent, 
interest with annual rests, and the 
contention is that it ought to be 9 per cent. 
compound interest at half-yearly rests or 
at least six percent. with half-yearly rests, 
The question what is the proper interest to 
be charged against the defendant was in 
the discretion of the Subordinate Judge 
and we are not prepared to say that under 
the circumstances the defendant ought to 
have been charged a higher rate of interest 
than six per cent. 

Our attention has been drawn to seos 
tion “23 of the Trusts Act, clause (e), 
Tke section itself applies only to private 
trusts and a rule of that nature can only 
be adapted with such modifications as the 
circumstances of each case require, The 
respondent also urged that compoynd in- 
terest ought to have been allowed instead 
of simple interest upon the items dealt 
with in the judgment of the Subordinate 
Judge in paragraphs 40and 41. We are not 
prepared to hold for reasons already stated 
that the Subordinate Judge’s conclusion ig 
wrong. 

Then there is the question whether the 
defendant ought to be given credit for 
any amount which he has spent on religious 
worship and ceremonies over and above the 
income from the temple property. The 
Subordinate Judge has held that he ig not 
entitled to any credit on this account, and 
we think he is right. ° 

No authority has really been sited by the 
defendant for the proposition that a trustee 
of a public charity, who chooses year after 
year to spend moneys not required by the 
terms of the endowment out of his own 
pocket, should be allowed credit for such 
expenditure, If such a proposition werg 
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accepted, if would lie in the trastee’s power 
to put an end to the endowment by ex- 
travagant expenditure. The duty of the 
trustes is to carry out the. direstions of 
the founder and not to encumber the 


trust property by systematically incurring — 


expenditure beyoud the limits of the income 
of the trust property. Reference was made 
to Andrews v. McGuffog (1), but we do not 
find that the case lays down any proposi- 
tion to the contrary. As stated by Lord 
Watson, the money which the trustees there 
were said to have misapplied had been 
spent in executing, according to the specific 


directions of the testator, one of the main - 


purposes of the trust and the only ad. 
ministrative error which they committed son- 
sisted in their having honestly mistaken 
the mode in which the. testator’s purpose 
was meant to be attained. It is contended 
by the learned Pleader for the appellant 
that there was,as a matter of fact, & SUr- 
pins left after meeting the expenditure of 
the Ubhayams and the defendant was 
justiied in spending that surplus for the 
benefit of the temple. 
was never sought to be made and what is 
found is that the defendant spent about 
Rs, 17,000 in excess of the income of the 
temple during the six years that the accounts 
have been taken, and not that he utilised 
the surplus of one particular fund for the 
benefit of the other fund, Further, as it 
ia pointed out on behalf of the respondent, 
these Ubhayams are special funds which 
have nothing whatever to do with the 
ordinary worship in the temple and the 
expenditure of the income of those funds 
must be regulated assording to the dires- 
tion of the respective founders of those 
funds. 

The only objection to the scheme of 
management framed by the Subordinate 
Judge, which has been taken before us, 
‘relates to the question whether, having re- 
gard to the fasts disclosed, the defendant 
should be retained at all in the office of 
trustee and, if so, whether the order sus- 
pending the defendant from  trusteeship 
until payment of the amounts due under 
Exhibit O and what he is found liable for 
in ‘this case should be upheld or what 
modification should be made in this con- 


nection in the ssheme of management, 
(1) (1886) 11 A, O, 313, 
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S99 


The amount due under Exhibit O is 
Rs, 45,000, which is sharged upon some of 
the Zemindary preperties belonging to the 
defendant, and under the decrees he is liable 
for a sum of nearly Rs. 12,040. Having regard 
to the fact that the defendant’s Zemiadary 
is heavily encumbered and his finansial 
affairs are extremely embarrassed, it is open 
to grave doubt, whether the oondition 
attached by the decree to resumption by 
the defendant of the duties of Dharma- 
kartha will ever be satisfied. The diree- 
tion of the Subordinate Judge, therefore, 
‘practically amounts to removal of the de- 
fondant from the offisa of trustee, but it 
cannot be satisfactory in the interests of 
the trust, that there should be no trustee 
for an indefinite time. 


It is argued on behalf of the appellant 
that the order of suspension is wrong and 
the provision made for the appointment of 
a treasurer and for a proper system of 
accounting will be sufficient to protest the 
interests of the institution. No doubt these 
provisions provide some sheok on the action 
of the Dharmakartha, but the Dharmakartha 
haa still certain important powers, for in- 
stance, the collections are all to be made 
by bim?” and so also the expenditure, al- 
though expenses are to be regulated by a 
budget prepared at the beginning of every 
Fasli year. 'It is argued on the other hand 
on behalf of the plaintiffs that the defend- 
ant has shown want of capacity in manag: 
ing: the institution and its properties, 
Besides, he owes a large sum of money to 
the trust and baving regard to the fasts 
which have been proved in the ease, it will 
be entirely detrimental to the interests of the 
trust to permit the defendant to continue as 
Dharmakartha. 


Much stress was laid on behalf of the 
appellant on the fact that the temple was 
founded and endowed by his own ancestors 
and that he is the hereditary trustee ga- 
cording to the terms of the dedication, 
He is not, however, entitled to any pecu- 
niary benefit from the trust and the law is 
well established, and this was conceded 
before us, that if tha continuance of a 
person who is a hereditary -trustee and a 
descendant of the founder in the office is 
likely to endanger the interests of the in- 
stitution, he is liatle to be removed, Vide 
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Pakuridin Sahib v. Ackeni Sahib (2) ~and 
also Anantanarayona Ayyar v. Kuttalam 
Pillai (8), and in Chintaman Bajaji Dev v. 
Dhondo Ganesh Dev (4) the trustee was 


removed mainly on the ground that he did 
not keep proper accountsand in Ananta- 


narayana Ayyar v. Kuttalam Pillai (8) the_ 


trustee was removed besause he systematical- 
ly failed to snbmit acconnts-to the som- 
mittee of management. The grounds which 
justify a Court in removing trustees are 
well /éxpressed in Storey’s Equity Juris- 
prudence, section 1289, adopted by the Privy 
Counoil in Letterstedt v. Broers (5). That 
was a case of a private trust but the 
principle enunciated there is applicable a 
fortiori to trustees of public trusts: “But 
in cases of positive misconduct, Courts of 
Equity have no difficulty in interposing to 
remove trustees who have abused their 
trust. It is not, indeed, every mistake or 
neglect of duty or inaccuracy of conduct of 
trustees, which will induce Courts of Equity 
to adopt such a course. But the acts’ or 
omissions must be such as to endanger the 
trust property or to show a want of honesty 
or a want of a proper capacity to, execute 
the duties or a want of reasonable fide- 
lity.” 


È There can be no doubt whatever that 
the defendant’s conduct shows a want of 
capacity to manage the trust properties. He 
does not appear to have realised the ele- 
mentary duties of a trustee. He started 
upon his cflice by appropriating to his 
own use a sum of Rs. 8,000 belonging to 
the trust funds, and no portion of that 
money bas yet been restored. The fact 
that the previous Rajahs acted in a similar 
way which resulted in their owing: to the 
institution a sum of Rs. 37,000 does not 
justify the conduct of the defendant. It 
only shows that the duiies and responsi- 
bilities of a trustee were not understood 
even by his predecessors-in-office. One 
of the most important duties of a trustee 
is to keep separate accounts and to keep 
the trust property reparate from his own 


(2) 2 M. 197; 4 Ind. Jur 260; 1 Ind. Dec. (x, s.) 
409. 

ae re Pn 9 M, L. J. 203; 8 Ind, Deo. (N. 8.) 
845 


(4) 15 B. 612; 8 Ind. Dec. (N. s.) 418. 
5} (1884) 9 A. 0, 571; 53 L. J.P. 0.44; 51L. T. 
169, | 
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property. Here also the Raja failed in his 
duty throughout. Thon his management of 
the trust properties cannot be said to have 
been at all efficient. A sum of- nearly 
Rs. 12,000 is payable by him to_the trust 
on this account. The defendant’s own affairs 
are in a prastically insolvent condition. 
Almost the greater portion of the ansient 
and valuable Zemindari of Kelahasti is now 
To what extent 
this result has been contributed by the 
defendant himself has not been investigated 
in this case, nor was ib nesessary to do 
so. Our duty is to look entirely to the 
interests of the trust and we feel convinced 
that, in the circumstances, it will not be 
for the benefit of the institution to allow 
it to remain under the management of the 
defendant. He admits in his own evidence 
that he himself never looked into the 
accounts or the correspondence and was 
content to leave everything to his Dewan. 
And that is exactly what one would have 
inferred from the history of the trust. In 
the present impecunious condition of the 
appellant who still must have sonsiderable 
position and influence in the losality, it 
would not be fair either to himself or to 
the institution that he should continue to 
hold the office of trustee. The appellant 
has not been found guilty of any dishonest 
misappropriation and withont suggesting 
any refisction on his honesty we think that 
the observation of Jessel, Master of 
Rolls, in Barker’s Trusts, In re (6), affords a 
_ proper guidance to the Court in cases of 
this sharacter: “A necessitous man is 
more likely to be tempted to misappro- 
priate trust funds than one who is wealthy 
has not shown 
prudence in managing his own affairs is 
not likely, to be successful in managing 
those cf other people.” We have also care- 
fully considered whether it would not have 
been sufficient to safeguard the interests 
of the témple if we appointed a board of 
control t6 exercite proper check and super- 
vision over the management or if a co- 
trustee was appointed to work conjointly 
with the appellant. But we have come.to, 
the conclusion that any such provision 
would not tend to the smooth working of the 
institution. 


(6) (1875) 1 Ch. D, 48; 45 L. J, Oh, 52; 24 W. B, 204. 
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In the result the appeal will he dis- 
missed and the memorandum of objections 
allowed to this extent, that the decree of 
the lower Court will be modified by direst- 
ing thatthe defendant be removed from 
the offics of Dharmakartha of the Kala- 
hasti temple and its endowed properties. 
16 will also be declared that the Subba 
Naidu Tope belongs to the temple and in 
addition to the amount decresd by the 


Subordinate Judge the defendant is liable’ 


to the temple for Rs. 156-11-0, whioh is the 
‘difference between the profits of tha Subba 
Naidu Tope not accounted for by the de- 
fendant and the amount wrongly sharged 
against him on account of straw. The 
lower Court will be dirested to appoint 
a fit and proper person as trustee in place 
of the defendant. The appellant will bear 
the costs of this appeal. Each party will 
bear his own costs of the memorandum 
of objections. The costs of the respondents 
will come oat of the trust estate. 
M. GC. P, 
z Appeal dismissed; 
Memo, of objections partly allowed, 
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NAGPUR JUDICIAL COMMISSIONER’S 
COURT. | 
Seconp Civiu Appwat No. 715 or 1909. 
March 17, 1910. 
Present:—Mr, Stanyon, A. J. C. 
DAMADAJI—PratatizF—APPELLANT 
VETSUS 
MARTAND anv snotHer—Derenpants— 
RESPONDENTS. 

Grant in perpetuity, transferable—Transfer of 
grant—LIssue of fresh sanad after transfer, legality of. 

Where a transferable grant in perpetuity has 
been made in favour of one person who has trans- 
ferred the same to a third person, nd subsequent 
sanad in favour of the transferor or any other person 
can legally be issued so as to constitute a fresh 
grant, unless the transfer can be avoided, 

Appeal from the deeree of the Court of 
the Additional District Judge, Hast Berar, 
dated the 4th August 1902. . 


Mr. M. R. Digit, for the Appellant, 
Mr. J. Mitra, for the Raspondents, 
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JUDGMENT.—I am unable. to see any 
sign of life in this appeal. Thereis a 
clear finding of fast that prior to the issue 
of the-second Sanad in the names of both 
appellant and Chimnaji, a previous Sanad 
had been granted more than a quarter 
of a century previously in favour of Chim- 
naji only, who was separate from his 
brother Punjaji, the father of appellant. 
Chimnaji mortgaged this severalty and 
had lost it by foreclosure absolute before 
the second Sanad was obtained, whether 
owing to fraud or error, because it is 
manifest that where a -transferable grant 
in perpetuity has been made in favour of 
one person who has transferred the same 
to a third person, no subsequent Sanad in 
favour of the transferor or any other per- 
son can be legally issued sgo as to constitute 
a fresh grant, unless the transfer can be 
avoided, Moreover, plaintiff's case is not 
one of fresh but of an original joint 
grant and as to this the finding of faot 
is against him. An 1899 Sanad in 
favour of two persons is no evidence that 
an 1872 Sanad in favourofone person was 
intended for two. The appealis dismissed 
with costs. 


Appeal dismissed. 
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OUDH JUDICIAL COMMISSIONER’S 
- COURT. 

MISOELLANEOUS Orvis Apprat No. 28 or 1918, 
August 14, 1918. 
Present:—Mr. Lindsay, J. O. 
ACHHAIBAR SINGH AND OTHERS— 
DerenpantS—APPELLANTS 
versus 


JANG BAHADUR SINGH: AND OTHERS—- 


PLAINTIFFS— RESPONDENTS, 

Hindu Law—Father, separate property of, nature of, 
when passing to sons—Ouch Estates Act (I of 1869), 
g, 2—Oudh Estates (Amendment) Act (IH of 1910), ss. 
2, 91— Grantee, original, dead before passing of Oudh 
Estates Act— Heirs of grantee and their descendants, 
succession of, before passing of Oudh Estates (Amend. 
ment: Act—Law governing grant. 

Under the Hindu Law when the separate property 
of a father descends on hig death to his sons, it 
becomestheir joint ancestral property. [p. 902, col. 2.) 

Where an original grantee died before the passing 
ofthe Oudh Estates Actand his estate passed tq 


z 


902 INDIAN OASES, i [1918 


ACHHA)BAB SINGH V. JANG BAHADUR SINGH. 


his brother as his heir andafter the latter’s death, 
to the latter’s sons before the passing of the Oudh 
Estates (Amendment) Act: 

Held, that the estate in the hands of the original 
grantee’ 8 nephew and their descendants was governed 
by ne rules of their ordinary personal law, [p. 903, 
col. I, 

Appeal against the order of the Dis- 
trict Judge, Rae Bareli, dated the 20th April 
1918, reversing the deoree of the Subordinate 
Judge, Partabgarh, dated the 3lst January 
1918. 

Babu Bisheshwer Nath Srivastava, for the 
Appellant. 

The Hon'ble Pandit Gokaran Nath Misra, 
for the Respondent. c 


JUDGMENT.—This is a defendants’ 
appeal againstan order of remand made by 
the lower Appellate Court. 

The suit was brought by three plaint- 
iffs, the sons of Sheo Balak Singh, for 
the purpose of setting aside an alienation 
of a share in certain property made by 
their father Sheo Balak Singh on the 
30th of May 1806. This alienation was 
made in favour of the defendants Nos. 1 to 4 
or their predecessors-in-title. The case 
for the plaintifs was that at the time 
the alienation was made they and their 
father constituted a joint Hindu family, 
that their father had no authority to sell 
the property and that there was no legal 
necessity for the sale. 

The principal defence was that the pro- 
perty in question was not joint ancestral 
property and that the plaintiffs had no 


`- right to maintain the suit. Various otber 


pleas relating to legal necessity and the like 
were raised, 

The Court of first instance on its con. 
struction of the Oudh Estates Act (Act I 
of 1869) held that Sheo Balak Singh was 
the sole owner of this property and the plaint- 
iffs (his sons) had no interest in it at the 
time the sale was made. The suit was acsord- 
ingly dismissed. 

In appeal the learned District Judge 
has held that the law as laid down in 
Aot I of 1869 did not apply as regards 
succession to the property. The judg- 
ment of the first Court was reversed and 
the suit was remanded for disposal on the 
merits. 

It is admitted that the property in 
dispute formed a portion of a grant which 
was made to one Sheo Lal after the annexa- 


tion of Ondh. Sheo Lals name was 
entered in List VI prepared under 
section 8 of Ast I of 1869, although 
it is admitted that he died long before 
the Act was passed. There seems to be 
no doubt that Sheo Lal died without 
issue in the year 1860 and that the pro- 
perty then came into possession of his 
brother Jai Dayal. Jai Dayal also seems 
to have died: very soon after he succeeded, 
for we have it that in the khewat whioh 
was prepared at the first Regular Setile- 
ment of 1862, this property was recorded 
in the names of Jai Dayal’s three sons, 
one of whom was Parmeshar, There is 
no evidence on the record to show when 
Parmeshar died, but at any rate it is 
clear that he must have died before the 
year 1906 when the alienation now in 
question was made, Sheo Balak Singh, 
the man who sold the property, is the son 
of Parmeshar and the three plaintiffs are 
Sheo Balak’s sons and, therefore, Parmeshar’s 
grandsons. 

The Jearned Judge was of opinion that 
the provisions of Act I of 1869 relating 
to succession did not apply in this case 
because Sheo Lal, the original grantee, died 
before the passing of the Act, Itis quite 
slear that Jai Dayal who succeeded his 
brother Sheo Lal was not an heir within 
the meaning of that expression as defined 
in Act I of 1869, for according to that 
definition “heir” means “a person who 
inherits property, otherwise than as a 
widow, under the special provisions of this 
Aot.” Jai Dayal, therefore, could not have 
inherited the property under the provisions 
of the Act; and if this be so it must, I 
think, be taken tbat it came to his hands 
a8 property governed by the ordinary 
Hindu Law. So far as Jai Dayalis aon. 
cerned he took the property as his separate 
property, but on his death it descended 
to his three sons of whom one was Par- - 
meshar, and so it appears to me, that in 
the hands of Parmeshar this property 
became joint ancestral property under the 
Hindu Law. 

The argument for the appellants is that 
the learned Judge did not take intocon. 
sideration the fact that the definition of 
the term “heir” as used in Act I of 
1569 has been altered by the Amend. 
ing Act which was passed in the yeap 


“xq 
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1910, Under section 2 
Act heir” now means 


of this latter 


64 
& person who 


-has inherited or inherits, otherwise than as 


a -widow or mother, an estate or a portion 
of an estate whether before or after the 
commencement of this Act.” Further by 
the provisions of section 21 of the Amend- 
ing Act this definition operates retrospec- 
tively, and so the contention is that 
although before the passing of the Amend- 
ing Act neither Jai Dayal, Parmeshar or Sheo 
Balak could have been heirs according to 
the original definition, they nevertheless 
must now be deemed to haye taken as 
heirs by virtue of the provisions of the 
new Act. Consequently the argument is that 
Sheo Balak took this property as an “heir” 
within the meaning of the Act and, there- 
fore, under section 11 of the Act he 
had full power to dispose of it as he pleased. 
On the other hand the learned Counsel 
for the respondents points out that although 
by the terms of section 21 of the Amend- 
ing Act retrospective effect is given to the 
definition of “heir”, it is nevertheless pro- 
vided in the saving clause that no rights 
already vested are to be affected by the 
alteration made in the definition; and so 
if is argued that inasmuch as the property 
had become joint ancestral property before 
the new Act was passed, Sheo Balak’s 
three sons (the plaintiffs in the present 
case) had acquired a vested interest in the 
property by reason of their birth and that 
this interest cannot be divested or affested 
in any way by reason of the alteration 
made in the definition of the term “heir.” 
I think this argument on behalf of the 
respondents is correct and must be accepted, 
and on this ground I hold that the judge 
ment of the Court below must be affirmed. 
In the circumstances the sons were entitled 
to set up the case that the property was 
joint ancestral family property and that 
their father was not competent to alienate 
it withont some justifying necessity. The 
gPpeal fails and is dismissed with costs. 


‘ Appeal dismissed. 


rl 


MADRAS HIGH COURT. 
AppgeaL No. 371 or 1917. 

July 29, 1918, 
Present:—Sir John Wallis, Kr., Chief 
Justice, and Mr. Justice Seshagiri 
Aiyar. 

RIPON PRESS axb SUGAR MILL 
COMPANY, Limitep, BELLARY, sy 178 
CHAIRMAN ortue BOARD or 
DIRECTORS, Mz. VENKATA RAQ— 
DEFENDANT— APPELLANT 
v VETSUS 
NAMA VENKATARAMA CHETTY—~ 


PLAINTIFE — RESPONDENT. 

Limitation Act (IX of 1808), Sch. I, Art. 116—Suit 
by shave-holder for recovery of dividend against regis- 
tered company, period of limitation for-—'‘Registered,? 
meaning of —General Clauses Act (X of 1897),s.3 (45), 

A suit by a share-holder for the recovery of 
dividend against a registered company is governed 
by Article 1160f Schedule I of the Limitation Act, 
[p. 904, col. 2 | 

The word ‘registered’ in Article 116 of Schedule I 
of the Limitation Act must be read as defined in 
section 3, clause (45), of the General Clauses Act, 
and the term ‘registered’ in the latter Act includes 
documents registered under any special law such as 
the Companies Act or the Copyright Act as well 
as registration under the Registration Act. [p. 904, 
cols. 1 & 2] 

Appeal against the decree of the District 
Court, Bellary, in Original Suit No. 12 of 
1917, 

Mr. O. Sambasiva Row, for the Appellant! 

Mr, H. Bala Krishna Row, for the Respond- 
ent. 

JUDGMENT.— This appeal raised an in- 
teresting question on ‘the law of limitation 
as to which, so far as we are aware, there 
is as yet no authority in India, namely, as 
to the period of limitation for a suit by 
a share-holder against a registered oom- 
pany to resover dividends: In England, it 
is well settled that a dividend is a spe- 
siality debt for which a period of 20-years 
is allowed by 3 & 4 William 4, Ch. 42, 
section 3. This was first pointed out by 
Lord Justice Christian in Smith v. Cork & 
Bandon Railway Oa. (1), whioh has been fol- 
lowed inlatercasesand in England in Artisans’ 
Land & Mortgage Corporation, In re (2), 

In India, we have to look to the pro- 
visions of our Limitation Act. The right 
to receive a dividend which has been duly 


(1) (1870) Ir. Rep. 5 Eq. 6%. 
(2) (1904) 1 Ch. D. 796; 73 L. J. Ch, 581; 52 W. R, 
330; 12 Manson 98, 
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declared’ is one of the rights of every for the registration of the memorandum and 


share-holder by virtue of the contract 
which he-is deemed to have entered into 
with all the members of the Company un- 
der section 39 of the Indian Companies 
Aat, 1882. Theterms of that contract are 
to be found in the memorandum of asso. 
ciation and in the spesial articles of asso- 
siation, if any, and if there are no special 
articles of association and in so far as they 
are not inconsistent with them, then in 
table A which is appended to the Aot. 
Prima facte, the provisions of Artisles 72 
to 76 in table A, which deal with the 
declaration and payment of dividends, are 
applicable and form the contract under 
which the dividends are payable. Now, the 
memorandum of association is required by 
Taw to be registered, and the articles in 
table A, in so far as they are applicable, 
are by section 38 of the Companies Act 
to be deemed to be the regulations of the 
Company, in the same manner and to the 
game extent as if they had been inserted 
in the articles of association, so that by 
virtue of section 38 the debt here must 
be deemed to have arisen from a memo- 
randum and articles of association duly 
registered under the Companies Act. 

Now, Article 115 of the Limitation Aat 
. t a 
is for compensation for the breach of any 
contract, express or implied, not in writ- 
ing registered and not herein spesially 
provided for.’ There is no special artiole 
for the recovery of dividends, and, there. 
fore, Article 115 will apply, unless Artiole 
116 is applicable. Article 116 is ‘for som. 
pensation for the breach of a contract in 
writing registered,’ and it is now settled 
that that means for breach of any aon. 
tract in writing registered. “Registered? in 
the Limitation Aot must be read ag 
defined in the General Clauses Aot of 
1897. Section 3, clause 45, of that Aat Bays 
‘registered’ used with reference to a doon- 
ment, shall mean “registered in British 
India under the Jaw for the time being 
in force for the registration of documents,” 
It has been contended for the appellant 
that the law for the time being in forge 
for the registration. of documents must 
mean the Indian Registration Act for the 
time being. That, however, appears to ug 
to be unduly restricting the meaning of 
that clause, The QCompanies Act provides 


-ments, 


the articles of association, which are 
documenta, and there may be other Statu- 
tes such as the Copyright Acts, whicb pro- 
vides for the registration of other doeu- 
There is, we think, no reason why 
the term ‘registered’ within the meaning 
of the General Clauses Act should not 
include documents registered under any 
special law of that kind as well as regis- 
tration under the Indian Registration Act. 
We are, therefore, of opinion that the pre- 
sent snuit is for compensation for the 
breach of a contract in writing registered 
and that the period of limitation, there- 
fore, under Article 116 is six years and 
the suitis not barred. The other contentions 
of the appellant also fail. 
in the result, the appeal fails and is dis- - 
missed with sosts. 
M, 0. P, 
- Appeal dismissed. 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT, 
Seconp Civiu Appeat No. 308-B or 1617. 
June 24, 1918. 
Present:_-Mr, Mittra, A. J. O. 
RAJA UDRAM alias DEVIDAS— 
PLAINTIFF —A PPELLANT 
VETSUS 
KHANBEG AMIRBEG—Deranpant— 
RESPONDENT. 

Notice, registered, sent through post— Refusal, proof of. 

Where a defendant denies the receipt of notice 
alleged to have been sentto him through registered 
post, itis incumbent upon the plaintiff to. call the 
post-peon to prove that the registered post-card 
was tendered to and was refused by the defendant. 
[p. 905, col. 1.) 

Appeal against the decree of the Second 
Additional District Judge, Akola, in Civil 
a No. 10 of 1917, dated the 14th May 
1917, 

Mr. M. VY. Joshi, for the Appellant. 

Mr. (3. V. Kakde, for the Respondent. 

JUDGMENT. —This second appeal and 
Second Appeal No. 310-B of 1917 bave been 
disposed by the lower Appellate Court in one 
judgment, and this judgment will, therefore, 


¢ 
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govern the disposal of both the sesond 
appeals. , 

The plaintiff sues for ejectment of the 
defendants on the allegation that their tenancy 
has been determined by a notice to quit 
under section 79, Berar Land Revenue Code. 
The suit has been dismissed on the ground 
that service of the notice has not been 
sufficiently proved. The defendants denied 


having refused the notice sent by the 


plaintiff by registered post. There is an 
endorsement of refusal on the back of the 
registered post-card. The dak-peon has not 
been called as a witness. The address of 
the addressee given on the post-card is 
vague. The lower Court has held that as 
the defendants deny .the notice ib was in- 
cumbent upon the plaintiffs to call the post- 
peon to prove that the registered post-card 
was tendered and refused by the defendants. 
This view is supported by the jadgment 
in Gobinda Chandra Saha v. Dwarka Nath 
Patita (1). On this finding the suit has been 
rightly dismissed and 1 can see no error of 
law in this finding. 

The lower Appellate Court has also held 
that the plaintiff has failed to prove. his 
title by proper evidence. If is, however, un- 
necessary to examine the correctness of 
this finding. The decree of the lower Appel- 
late Court is confirmed and- the appeal is 
dismissed with costs. 

Appeal dismissed. 


(1) 26 Ind. Cas. 962; 19 C. W. N. 489; 20 0. L. J. 455, 





MADRAS HIGH COURT, 
Civit Reviston Petition No. 413 or 1917, 
~ 5; April 24, 1918. y 
Present:—-Mr. Justice Seshagiri Aiyar. 
POYYALI NAICKER~—Deraypant— 
PETITIONER 
VETSUS 
SUBBA NAJUKÊER-—PLAINTIFE-—— 
RESPONDENT. 

Civil Procediire Code (Act V of 1908), s. 11—Res 
judicata between co-defendants—Conflict of interests 
inter se, absence of, effect of —Implied adjudication, 
whether res judicata. 

Actual adjudication on an issue in œ suit is not 
necessary to constitute the decision res judicata in 
qa subsequent sit, If the decisjon come to in the 
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earlier suit impliedly decides the point whichis in 
issue in a subsequent suit, it would be ves judicata, 
fp 906, col. 1.) 

Fakirchand Lallubhai v Naginchand Kalidas, 88 Ind. 


“Cas 423; 40 B. 210; 17 Bom. L. R. 1106 and Sankarama- 


halingam Chetty v, Muthulakshmi, 43 Ind. Cas. &60; 
83 M. L. J. 740, followed. 

Where the parties to asnit were co-defendants 
in an earlier suit and there was nothing te show 
that there was a conflict of interests inter se between 
them, the decision in the earlier suit will not 
eT as res judicata in the subsequent suit.[p. 906, 
col, 2. 

Kandiyil Cheriya Chandu v. Zamorin of Calicut, 29 
M. 815 and Nallappea v, Vridhachala, 25 Ind Cas. 892; 
37 M. 270, distinguished. 


Petition, under section 25 of Act IX of 1887, 
praying the High Court to revise the judg. 
ment, dated the llth Desember 1916, of the 
Court of the District Munsif, Tuticorin, in 
Small Cause Suit No. 969 of 1916. 

Mr. K. Raja Atyar, for the Petitioner, 

Mr. 0. Krishnamachariar, for the Respond- 
ent. 


JUODGMENT.—The suit is brought by 
the Karaswan against the defendant whom 
he alleges to be a subscriver to the chit. 
“The- defendant denied he was a subscriber. 
The District Munsif came tothe conclu- 
sion that the defendant’s plea is barred by 
ves judicata by virtue of the decision 
in Small Cause Suit No. 1400° of 1915 on 
the file of the District Munsif’s Court, 
Tuticorin. Inthat suit, a third party who 
claimed to be a subscriber to the chit 
fund brought a suit against the present 
plaintiff and the defendant, who were 
arrayed as Ist and 2nd defendants res- 
pestively, for recovering the amount of the 
subscription which he had paid.. The Ist 
defendant pleaded that he had asked the 
Qnd defendant who was also a subscriber 
to pay the amount and, consequently, he 
was not liable. The 2nd defendant plead- 
ed that he ‘was not a subscriber at all 
and that he never undertook to pay the 
plaintiff. After the pleas were recorded, 
the plaintiff in the previous suit exonerated 
the Ist defendant and was content 
to take a decree against the 2nd defend- 
ant alone. The -District Munsif states in 
hig judgment in that case: “I find that 
no reason has been. shown why the plaint- 
iff should institute a false suit against 
the 2nd defendant. If the 2nd defendant 
and Ist defendant were on bad terms, 
there is no reason whatsoeyer why plaint- 
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iff should lend himself to the designs of 
the Ist defendant.’ The judgment does 
“mot decide any rights infer se between the 
Ist and 2nd defendants. There is nothing 
in the pleadings to whieh I have been 
referred which in terms say that the 
liability undertaken by the 2nd defendant 
was as a subscriber. It may be a case 
of novatto, The plaintiff to whom money 
was due from the lst defendant might 
have agreed to take it from the2nd də- 
fendant and to giva up his claim against 
the lst defendant. The records of the snit 
are not inoonsistent with the view that 
the lst defendant was exonerated besanse 
there was a new agreament with the 2nd 
defendant, who undertook the liability which 
the Ist defendant was under. The conslu- 
sion in the previous suit does not neses- 
sarily entail the finding that the 2nd 
defendant was a subsoriber. Therefore, in 
my opinion, the present plea is-not barred 
by resjudicata on the fana of the plead- 
ings and of the judgement in the former 
suit. 


I do not agree with the contention of 
the petitioner’s Vakil that there must be an 
actual adjudication. If the decision come 
to impliedly desides the point which is 
now iu issue, it would be res judicata, 
That was recognised even in Bombay. See 
Fakirchand Lallubhai v. Naginchand Kalzias 
(1). In this Court a Bench, to whieh I 
was a party, has held that all findings 
which are necessary for giving the ultimate 
decision will be res judicata. Sankaramaha- 
lingam Ohetty v. Muthulakshmi (2). But 
the real difficulty as regards the judgment 
of the District Munsif arises from the 
facts that not only was the claim against 
the Ist defendant withdrawn but that 
there was no adjudication regarding the 
right of the Ist and 2nd defendants 
inter se. In Ramchandra Narayan v. Narayan 
Mahadev (3) West, J., stated the law 
“thus:— But for this effect to arise, there 
must be a conflict of interest amongst 
the defendants and a judgment defining 
the real rights and obligations of the 
defendants inter se.” Following the decision, 


(1) 33 Ind. Cas, 423; 40 B. 210; 17 Bom. L. R. 1106, 

(2) 48 Ind, Cas. 860; 33 M. L. J. 740. 

(3) 11 B. 216 af p. 220,11 Ind. Jar, 1; 6 Ind, 
Deo. (N. 8.) 142, 
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the Madras High {Court in Narasimha 
Ammal vy. Srinivasa Ragava (4) say: “Tha 
nesesssity for an active controversy between 
the co-defendants is uniformly recognised.” 
Applying the principle enunciated by these 
two decisions, it seems to me that the 
conclusion come to in the previous case 
cannot be regarded as res cudicata beaause 
there has been no adjudication regarding 
the rights- of the defendants tnter se. The 
learned Vakil -for the respondents drew 
my attention fo the decision in Kandiyil 
Cheriya Chandu v. Zamorin of Calicut (5). 
In that case the learned Judges specifically 
put the plea of res judicata on the 
ground of active contest. This is what 
Benson and Bbhashyam Alyangar, JJ., say 
in that case: “The then Sth defendant 
not only supported the then plaintiff but 
took an active part in the controversy and 
was represented by a Vakil in all stages 
of the suit, both in the Courts below and 
in the High Court.” They further say 
that an adjudication is absolutely necessary 
to decide the rights of‘ the two defendants 
inter se. That case does not help the 
respondent. -The decision in Nallapra v. 
Vridhachala (6) proceeds upon the principle 
of equitable estoppel, which has no bearing on 
the present case. 

For thess reasons I am of’ opinion that 
the previous decision does not operate as 
res judicata in the present case and that 
there must be an enquiry into the fasts 
of the ease. I reverse the decision of the 
District Munsif and remand the suit to 
him for disposal on the merits. Costs to 
abide the result. 

M, O, P. 
Decree reversed; Qase remanded. 


RO 5 Ind. Oas. 760; 83 M, 112 at p. 1147 M4L. T. 


(6) 29 M. 516, 
«= (6) 25 Ind. Cas, 888; 37 M. 270. 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT. s 
Civit Reviston No. 182 or 1918. 
November 6, 1918. __ 
Present:—Mr. Batter, A. J. C. 
LOBH AJI—DEFENDANT—ÅPPL CANT 
TT EErSuUs - 

NARAYAN -—PpfAINTIFEF—NON- APPLIGANT. 

Provincial Small Causes Courts Act (IX of 1887), 
s. 25—-Revision—Different view of evidence, whether 
ground for interference. 

The fact that the Revisional Court might take a 
different view of the evidence from that taken by 
the Court of Small Causes is nota justifiable ground 
for interference in revision under section 25 of the 
Provincial Small Causes Courts Ast. 


Revision of the judgment of’ the Small 
Cause Court, Nagpur, passed in Civil Sait 
No. 1244 of 1917, dated the 25th March 
of 1918. 

Mr. G@. L. Subhedar, for the Applicant. 

Mr. A. 0. Roy, for the Non-Applisant, 

JUDGMENT.—I1t is merely a question 
of weight of evidence. It is impossible 
to consider tbat it has not all been con- 
sidered. It is quite possible, I might 
have taken a different view of the evidence, 
if I had been the Small Cause Court 
“Judge, but this does not justify interfer- 
ence in revision. The application is dismiss- 
ed with costs, 


Appliction dismissed. 


: PRIVY COUNCIL. 
A PPKAL FROM Tue Mapras Hien UOURT, 
i July 2, 1918, 
Present: — Lord Sumner, Sir John Edge, 
Mr. Ameer Ali and Sir W. Phillimore, Bart. 
Raja JAGAVEBRA RAMA VENKA. 
TESVARA ETTAPPA MAHARAJA 
IYEN AVERGAL, sixce DECSASED 
— APPELLANT 
versus . 
ALAWARASA ASARI AND oranrs— 


RESPONDENTS, 

Madras Rent Recovery Act (VIII Mad. of 1865), s.11— 
Land law of Madras ~Rent, rates of--Custom —Contract, 
whether paramount to status an} usage—Contract 
implied from payment and acceptance of rent—Con- 


sideration for promise to pay enhanced rent, whether, 
N 


Necessary. 

Under section 11 of the Madras Rent Recovery 
Act of 1865 the rent payable by a tenant to his 
lgndiord is determined primarily by contract, 
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which may be either express or implied. Failing 
such contract, resort is had, when no settlement 
has taken place, to local usage; but if such usages 
establishes a proper rent, then either party, if 
dissatisfied with it, may require resort to the Warum 
customary in the village for’division of the crop, 
Failing proof of-such customary Warum, it is the 
Collector’s duty to fix the rent. AJl these methods 
however, are only applicable in cases where no 
céntract is proved. [p. $09, col. 2.] f 

The expression “implied contract” in the seetion 
is an English term ofart, and must be so construed. 
It involves the legal incident of some consideration 
moving from the landlord, as that incident is 
understood in English Law. [p. 909, col. 2.] 

A number ot ryots had for years paid rent at the 
rate of 4fanams, which was the prevalent rate for 
dry lands. At various dates, having dug wells at 
their own expense, they took up garden cultivation 
and were thereafter charged, and for several years 
paid, rent at the rate of 8 fanams prevailing for 
wet lands, For Fasli 1912, however, they refused to 
accept Pattahs at that rate. It was found, in view 
of the long continuance of payments at the 8-fanam 
rate, that there was an implied contract to go on 
paying that rate, but that there was no considera- 
tion for the new promise, the land being already held 
on & contract to pay 4fenams: 

Heid, that the implied contract was not legally 
enforceable, and that the ryots were entitled to 
Pattahs at the old rate. [p. 913, col. 1.] 


Consolidated appeals from several decrees 
of the Madras High Court, ‘dated the 21st’ 
September 1910, reported as 8 Ind. Cas. 330, 
reversing the decrees of the Distrist Judge, 
Madura, and restoring those of the Sub. 
Collector, Dindigul, 


FACTS of the case will appear from 
their Lordships’ judgment and from thg 
report of the saerlier proceedings in 
Armugam Ohelty v. Jagaveera Rama (1), 

Mr. De Gruyther, K. O. (with him Mr. 
Dube), for the Appellant, submitted that the 
rents were fixed on the kind of crop 
raised: & fanams was the landlord’s share 
of the crop raised. The practice, before 
cash rents were fixed, was for the Zemindar 


to take a share of the produce. Acecord- 
ing to the local usage rent is payable, 
not according to whether the land iş 


Panja (dry) or Nanja (wet), but according 
to the crop raised. If there is no contract 
the Court will under section 11 of the Madras 
Act VIII of 1865 fix the rent according to 
the local usage, bat if not satisfied with 
that, wə can resort to the Warum or division 
in kind, 


(1) 8 Ind. Oas. 330; 85 M, 134;9 M, L. T, 76; 
(1910) M. W. N. 679, t » 76; 
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The invariable practice in India from 
time immemorial was for the Zsomindarc 
to have a share of the prodnos, Fifrh 
Raport of 1912, Madras part, page .$. 
When a money rent was „fixed, it was 
fxed with reference to the crop produced. 
Tt does not matter to us when the wells 
were dug, and the nature of the srop 
changed; we are not enhansing the rent, 
wa have all along been entitled to that 
rent on that. erop. It has never basn 
found that there was any oontract that 
the ryots should pay 4 fandms for garden 
lands. They have raised a more valuable 
crop, and so we get a higher rent. 

The answer to the argument as to 
want of consideration is that there never 
was a contract to pay 4 fanams irres- 
pestive of the crop, the rate was not 
permanently fixed at 4 fanams; when tha 
garden crop was raised the Zomindar 
asked the tenant to pay 8, and the tenant 
agreed. . 

The sontract to pay that 3 fanams was 
at first express and is now implied, it is 
implied from the fact that for years the 
ryots have in fact paid 8 fanams, ; 

The Madras Rent Recovery Act does 
not prohibit contrasts which give the 
landlord a share in the benefit of the 
tenant’s improvements. Natesa Gramang 
y. Venkatarama Reddi (2), where at page 
513 this very case is referred to. 

When the Warum is commuted into a 
money rent, an agreement to pay an 
increased rent for a particular cultivation 
ig “yot illegal, nor is a custom to pay such 
an increased rent. Suppa Pillai v. Thumbicht 
Naicker (3). In the absence of contract the 
rent is settled every year for that year only: 
from the fast that the tenants for many 
years paid 4 fanams there is not to he 
implied a contract that they were to go 
on paying only 4 fanams. Parthasarathi Appa 
Row vy. Ohevantra Venkata Narasayya (4). 

Mr. Dube followed. The custom to pay 
a minimum of 8 fanams for garden osultiva- 
tion has been abundantly proved. Some of 


(2) 30 M. 610; 17 M. L. J. 518; 2 M. L. T. 455, 

(3) 31 M. 19; 17 M. L.J. 514; 3M L. T. 103. 

(4) 6 Ind. Cas. 988; 37 I. A. 110; 88 M. 177; 146. 
W. N. 938; 20 M. L. J. 596; 8 M. L. T. 141; 12 0. L. 
J. 238; (1910) M. W. N. 466; 12 Bom. L, R. 648 
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f 
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these tenants have bsen paying that rate 
for 40 years, 

Mr, J. M. Parikh, for the Respondents, 
referred to Wilson’s. Glossary, page 154. 
“Faisal Tirwai” is there explained as “the 
rates settled on each field at the time of 
the original survey assessment (Madras).” 
As defendant-appellant’s written statement 
admits, the Faisal rates were fixed in Fasli 
1910-1608, when the original survey and 
assessment were made, wide also the 
Fifth Report and Venkatagopal v. Kangappa | 
(5), The point is that the assessment 
was according to the land, not according 
to the crop grown. 

The policy of Government, as set ont 
in Regulation XXX of 1802 (repealed 
by Madras Act VIII of 1865), was to 
give the tenants fixity of tenure at a 
permanent rate of rent. 

| Sır W. PRILLIMORE.— L don’t understand 
that wbat was dry land then was always to 
be assessed as dry land, ] 

The assessment was on particular pieces 
of land, it was made with the tenants on 
the same lines as the Permanent Settlement 
with the Zemindars. ; 

The documents, Pattahs and Machalikas, 
filed in the case lend no support to the 
appellant’s argument: they show that the 
same crop might be grown on Punja (dry) 
land and on garden land. 

The appellant now relies upon a custom 
of enhancement and -altéfnatively, upon 
an implied agreement to pay an enhanced 
rate. This was not his case in the lower 
Courts. Those Courts have assumed that 
the `4 fanams rate is the permanent rate, 
and that the burden of proving variation 
is on the Zemindar, The only evidence 
of such variation is that the tenants bave 
in fact paid the enhanced rate withont 
protest for periods varying from 2 to 40 
years. : To have a contract there must be 
mutual consent; and the tenants must 
know their rights. The so-salled implied 
eontract is a mere inference of law from 
certain facts found. 

[Sir Joun Hves.—Surely it is an inference 
of fact? | e. 

It may be presumptive evidenca, bat it 
is rebuttable; it sould be rebutted for 
instance by proving misbike on the part 


(5) 7 M. 865 at p. 369; 2 Ind. Deo. (N. $.) 835, 
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of the tenant. The High Court say there 


is very meagre evidence to support the 
District Judge’s finding of an implied 
contract, I say there is none. Secondly, I 
say that even if thereis such a contrast, it 
is not enforceable for want of consideration. 


~- The three cases cited against us are 
all distinguishable. In Farthasarathi Appa 


Row v. Chevandra Venkata Narasayya (4) 


“the rent was not fixed permanently. In 
Natesa Gramang v.. Venkatarama Reddi (2) 
the land was unassessed land and no 
question of consideration was raised, nor 
was there any question of sancelling the 
contract on the ground of mistake: there 
was no mistake. In Suppa Pillat vy. Thambiche 
Naicker (3) there is a spesial finding of 
fast that there was an express contract, 
when the Warum was commuted, to pay 
a special rate for betel cultivation. 


There is no such thing in Madras as 
tenancy from year to year; the ryots are 
permanent, irrespective of the Pattahs they 
may give from time to time. 


To sum up, the land hers is permanently 
assessed Jand; the burden of proving a 
variation is on the Zemindar, and there is 
no proof of such sonsent as an implied 
contract requires. 


Mr. De Grugther, K. O., in reply.—<As to 


mistake section 21 of the Indian Contrast 
Ast provides that a sontrasct is not voidable 
for a mistake of law. é 


The District Judge was justified in finding 
that there was an implied contract to pay 
the higher rate in future years; and if 
tliat finding is one of faot, it is binding. 


JUDGMENT. 

Logd SUMNER,— This was a consolidated 
appeal in suits bronght by a number of 
ryots inthe Zemin of Gandamanaiskanoor 
against their landlord, the Zemindar of 
Ettiyapuram, in the district of Tinnevelly. 
He had tendered Pattahs for Fasli 1312, 
at 8 fanams per guli,at which rate they had 
paid rent for several years. These the 
ryots rejected, claiming that the proper rate 
was 4 fanams only, and brought these suits 
under section8 of the Madras Rent Recovery 
Aot (VIII of 1865) to obtain snch Pat- 
tahs as they said they were entitled to 
receive, 
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The Act of 1865, though since repealed 
by the Madras Estates Land Ast (L of 
1908), was the Act then in force, and in 
suits “involving disputes regarding rates 
of rent,” section 11 provides that “all con- 
tracts for rent, express or implied, shall be 
enforced.” Though this Statute does not 
define “rent,” section 3, which makes the de- 
livery of Pattahs and Mushalikas mutually 
obligatory, requires that they shall state 
“the amount and nature of the rent,” ac- 
cording as “itis payable in money or in 
kind or by a share in the produce.” Regula- 
tion XXX of 1802, which had provided 
for such written records, and for fixing 
rents by the rates in the Government 
assessment, was generally silent as to rents 
fixed by contract between the parties, 
Venkatagopal v. Rangappa (5) explains the 
circumstances under which, between 1802 
and 1865, if had become necessary to 
give effect to contracts and not merely to 
status and nsage, and more particularly to 
such contracts as are implied from bare 
payment and acceptance of rent at a par- 
ticular rate or measured in a particular way. 
Whether theframers of the Act fully 
appreciated its effect or not, the expression 
“implied contract” is an English term of 
art, and must be so construed. It involves 
the .legal incident of some consideration 
moving from- the landlord, as that ingi. 
dent is understood in English Law. Ac- 
cordingly the scheme of the section was 
as follows: If a contract, express or im- 
plied, and legally enforceable, was once 
established, the issue was determined, and 
the proper Pattah was one giving effect to 
that soniract. If, on the other hand, no 
such contract coald be established, then, 
since in the words of the District Judge on 
the second hearing in his Court, “it is not 
pretended that this Zemindari was surveyed 
by Government before the Ist January 
1259,” local usage could be proved. If 
such usage established a proper rent, then 
either party, if dissatisfied with it, could 
require resort to the Warum customary 
in the village for the division of the drop 
between landlord and tenant (of which no 
evidence was given or could have been 
given in these suits, as events happened), 
and, failing proof of such a customary 
Warum, it would have been the Collector’s 


duty to fix such rate as he thought just, 


“y 


“te” 
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“after ascertaining if any increase in the 


value of the produse or in ths produc-. 
tive power ofthe land has taken plase, 


otherwise than by.-the agency or at the 
expense of the ryot.” it followed, under 
this scheme, that if these ryots failed to 
prove an implied contract at 4 fanams 
enforseable between the parties, and, if the 
landlord- succeeded in proving such a con- 
tract at 8 fanams, no further issue arose for 
decision, 

The course which the litigation took was 
this: Thirty-eight suits were begunin 1903 
and, although the ryots came from differ- 
ent villages in the Zemindari, and had 


paid the garden rate for very varying terms, 


one alone, taken as typical of the rest at any 


rate so far as concerns the present appeal, 


was gone into. It was the suit brought by 
Arumugam Chetti, of the village of Pooma- 
laigunduo, in the Zemin of Gandamanaicka- 
noor. The common state of fasts was this. 
At some-date, which varied a good deal 
from case to case, the ryot had made a 
well or tank at his. own experise to water 
the land, which had been “Panja? or dry 
land before, and thereafter, thanks to the 
water-supply, he resorted to garden cultiva- 
tion. No permission for the working of 
these wells was required on the part of the 
Zemindar. Rent had previously been paid 
at the rate of 4 fanams per guli, the usual 

“dry” rate: thenceforward, it was always de- 
manded and paid atthe rate of 8 fanams 
per guli, which was alleged to ba the usual 
rate for “garden” cultivation. There 
seems to have been no demur to the 8 
fanams rate till 19C3, and presumably 
Pattahs and Muchalikas at this rate were 
regularly exchanged, in accordance with 
the Aot, 

Arumugam Chetti, the selected plaint- 
iff, pleaded, rather indefinitely, that the 
field in question was a Panja land, 
bearing 4 fanams rate of assessment,” 
byt that since the well had been sunk 
“the defendant had been charging garden 
assessment,” without having any right 
to do so, The Zemindar did not deny 
the ryot’s statement quoted above, but, 
besides relying on the actual payment of 
rent without dispute at the rate of 8 
fanams, pleaded “a long standing oustom 
for the Zemindar to collect Teerva from 
the ryots according to the following rate: 


g- 
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(1) from 8 fanams to 10 fanams Re 
guli for garden cultivation, and that, 

the said Zemindari, the Faisal rates basa 
been fixed in Fasli 1210 at 15 fanams 
per guli for garden cultivation.” The 
record leaves. tke actual course taken at the 
trial on these pleadings somewhat con- 
jestural, 

The Sub-Collestor rejected the Zemindar’s 
evidence of custom, and made decrees in 
favour of the ryots, observing that their 
lands were “lands formerly paying Punja 
rates (4 fanams).” He appears to have 
understood the custom pleaded by the 
Zemindar to have been “a general custom 
to charge enhanced rents for garden crops, 
when raised by plaintiffs, irrespective of 
any improvement or- alteration in the 
land made at plaintiffs’ expense,” and he 
held such a custom to be bad in law, as 
being contrary to the policy of the Act, relying 
on the ease of Venkatagiri Raja v. Pitchana 
(6) and Fischer v. Kamakshi Pillai -(7). 
There is nothing in his: judgment to show, 
that a contract, existing before the wells 
were made, fora rent at thedry rate of 4 
fanams was either expressly proved on the 
one hand, or expressly questioned on the 
other, but there is good ground for thinking 


that the case could not have taken the course 


it did, unless the Zemindar had conceded 
the existence of such a contract before the 
wells were made, and had alleged its 
supersession by another contract, since the 
payments at the garden rate began. In 
the High Court on the first hearing, Subra- 
mania Aiyar, Jẹ, says in terms that, 
“in the lower Courts the parties ihrough- 
out: proceeded in all these cares on the 
footing, that there were no facts to try, 
except as to the existence of the alleged 
custom,” and then prcoeeds to discuss the 
validity of sush a custom, and whether 
or not the alleged contract to pay at the 
S-fanam rate was or was not nudum 
paclum, This is only consistent with his 
having taken the view above stated of 
the course of the case at the trial on 
the arguments presented to. the Court, 
Twenty-seven of these suifs were appealed 
to the District Judge. In these cases 
the maximum period since the wells were 


(6) 9 M. 27; 8 Ind. Deo. (N. s.) 415. 
(7) 21 M, 186; 7 Ind, Deo, (N. s.) 452, 
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made and payment of the garden rate of 
rent began was eighteen years. Eleven 
others, in which the period was over 
forty years, and therefore went back toa 
date before the passing of Act VIII of 1865, 
had been reserved by the Sub Collestor for 
separate trial. 

The District Judge allowed these appeals 
and made an order for a remand. On 
appeal to the High Court there was a 
difference of opinion on the first hearing, 
and on a second, under section 15 of the 


Letters Patent, the order of the District - 


Judge was affirmed and the cases were 
sent back to the Sub-Collector. It is 
important to observe two things: (1) the 
Zemindar had not appealed against the 
order as actually made by the Distriot 
Judge; he appears to have been satisfied 


with it as it stood, whatever its true 
meaning and effect might be; (2) the 
High Court interpreted that order as 
meaning merely that the Sub-Collesctor 
ought to try the question, whether a 
presumption of the fact of an implied 
contract arose in any particular case, on 


the facts of that case, and declared that 
“Under the order of remand it is mot 
competent to either party to re-open the 
question of custom raised in the first pre- 
liminary issue.’ Accordingly, neither on 
the remand nor in the subsequent pro- 
seedings until the appeal to their Lord- 
ships’ Board. has this question of sustom 
been further raised. As the now appellant 
acquiesced in its being thus disposed of, 
and as the judgment appealed againat 
accordingly does not deal with it, their 
Lerdships cannot now entertain this point 
as a groucd of appeal. It is enongh to 
say that, if the oustom . was meant to 
refer to the determination of rates of 
rent ‘according to local usage,” the eyi- 
dence was irrelevant, unless and nntil it 
appeared that no contract, express or 
implied, had been made on the subject ; 
and if, on the other hand, it wus meant 
to be, as the Sub-Collestor understood, 
a general custom ‘to enhance rent if the 
tenant enhanced the value af the land at 
his own expense, then the Zemindar was 
asking the Sub-Collestor to do what the 
Ast forbade him to do, at any rate when, 
in the last resort, and in default of proof of 
‘Warum,” he oame to fix 
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a renf which he considered to be just. 
It never appears to have been suggested 
that what was meant was a custom of 
the ccuntry, with reference to which the 
ryots or their predecessors must be deemed 
to have contracted when they began to 
occupy the land in the first instance, 
or that the Zemindar’s olaim was merely 
to have the original contrast applied to 
new circumstances according to its terms, 
and was not a olgim to alter those terms, 
and to imply a newcontrast for that purpose. 


The hearing upon the remand took 
place in 1907. By this time seventeen 
of the thirty-eight suits of 1903 had been 
disposed of, or in some way had dis- 
appeared; but further suits had been brought 
for 1904 and 1905, respectively, thirty-one 
and thirty-eight. Thus ninety suits were 
eventually dealt with; but again the snit 
of Arumugam Chebti was treated as typical 
of all, though he had “paid this enhanced 
rate for the first and only time in Fasli 
1311, the year before suit” (Resord page 
185). Again the Sub-Collestor decided for 
and the District Judge against the ryoés, 
though neither Snb-Collector nor District 
the same person who had 
officiated before. Again, on appeal to the 
High Court, the ryots succeeded, and now 
it -is the Zemindar who appeals to their 
Lordships’ Board, 


The judgment of the High Court, now 
appealed against, says, “in the: Tpraseut 
suits it is admitted that, prior to the 
construction of the wells, the tenants had 
always been paying at the uniform Punja rate 
of 4 fanams a guli for the suit lands, and this 
as far back as oan be traced.” From such 
facts it would be a legitimate inference 
that a contract to hold the land at a 4. 
fanam rate of rent might be implied, and, 
when thisis taken in sonjunction with the 
terms of ryoti tenure, such a sontract has 
at any rate an element of fixity, since so 
long as the ryot’s rent is paid the Zemindar 
cannot dispossess him against his will, 
It need not necessarily be inferred that 
such an implied contract gives a right of 
occupation at the Punja rate in perpetuity, 
It would be enough for the purpose of the 
present oase if its duration is implied to 
be so long as circumstances affecting the 
holding remain unchanged, otherwise than 
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‘sontinued, certainly as long as the condi- 
“ tions remained unchanged, ” 
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by the labour and outlay of the ryof him- 
self. This is the basis of the decisions in 
favour of the ryots. How then is another 
and subsequent contrast to be implied 
replacing the contrast at the dry” rate 
by anewone atthe garden” rate? The 
District Judge found as a fact, at the 
second hearing in his Court, that, in view 
of the long continuance of payments of 
rent at the -garden rate, in each and every 
case. there was an implied contract to go 
on paying those rates, if not as long as 
landlord and tenant 


and on this 
Ayling, J., delivering the judgment of the 


- High Court, which is now under review, 


says— 

X The existence of an implied agreement 
ig deduced mainly from the payment of the 
enhaneed rate by the litigating tenants for 
a number of years varying from two to 
forty. The corroborative evidence is meagre, 
but I am not prepared, in -second appeal, 
to set aside the District Judge’s finding in 
this respect. ” 

The question for their Lordships then 
comes to be that of consideration for the 
subsequent agreement at garden rate thus 
implied. What is this consideration to be? 
The mere letting of the land by the landlord 
will not do, for it was let atthe dry rate 
already, and the ryot was entitled to con- 
tinue in occupation at that rate, and no 
fresh consideration, therefore, moved from 
the landlord for the ryot’s assumed promise 
to pay at the 8-fanam rate. The District 
Judge appears to have found consideration 
in the landlord’s abstention from exercis- 
ing his right to resort tothe Warum” 
system, if the ryots refused to consent to 
pay atthe rate of 8 fanams, but, under 
the Act, if there was an implied contract 
for the 4-fanam rate, that contract had 
to be enforced, and there was no question 
of resorting to the Warum” system. By 
the admissions, such an implied contract 
did exist. As, by consent, all the cases 
have been treated as typified sufficiently by 
Arumugam Chetti’s case, no point can ba 
made that in the cases where the 8-fanam 
rate had been paid for over forty years, 
fhe question arose before the Ast of 1365 
was passed ; but, even if it could, there is 
no evidence that thero was eny Warum” 
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in the village in question. If it be said 
that at any rate the landlord sould have- 
put the tenants to the trouble of proceedings 
in the Sub Collestor’s Court and forbore 
to do so, there is no evidence that there 
was actually any such forbearance. Besides, 
if he had done so, still by the hypothesis, 


“proof of the implied contrast for the dry 


rate would have promptly defeated him, 
nor oan it be said that a valid consideration 
cau be found for the abandonment of the 
ryot’s rights in the Zamindar's submission 
not to raise a hopeless and groundless 
dispute of those rights, any more than a 
promise to pay a sovereign in satisfaction 
of a debt of a guinea is supportable by 
the consideration that it saves the creditor 
the trouble of bringing an undefended 
action for the larger sum. 

The High Court, therefore, soncluded 
that the implied agreement to pay. the 8- 
fanam rate, though found asa fact, could 
not be enforced for want of consideration 
and accordingly if the contrast to pay the 
4.fanam rate still stood, it was enforceable. 


Some contention was raised that the ryots 


were estopped by their conduct in paying 
the garden rate, but this estoppel in pais, 
for what it might be worth; rested on an 
implied representation of some existing 
fact, on the faith of which the Zemindar 
had changed his position, and of this there 
was no evidence. The contention was really 
only the implied contract for the garden 
rate in another form, A further argument 
has been advanced, turning on the supposed 
true intent of the original contract for the 
4.fanam rate, namely, either that it was a 
promise to pay the 4-fanam rate so long 
as the land shonld remain dry, and then, 


‘if garden sultivation should take place, to 


determine that contract, leaving the parties 
to make a new one, express or implied, and 
in default to resort to the “Warum” system, 
or else, in the alternative, that there never 
had been two implied contracts, but really 
from the beginning only one, to the effect 
that the ryot would pay at the 4-fanam 
rate for the land while dry, and at the 
8:fanam rate or some appropriate garden 
rate for the land when under garden culti- 
vation, no matter at whose expense the 
water-supply should be procured, and 
this, as the legal result of this tenure 
having” originated historically, as it is said, 
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ina division of the produce of the holding Solicitor for the Appellant: Mr. Douglas 
such as it might be from time to time, . Grant. 

between ryot and Zemindar in accustomed Solicitors for the Respondents: Messrs. 
‘proportions. To both arguments there must Watson § Co. 

:be the same answer. The Zemindar 

throughout contended for a new contrast, 

arising in each case when the 8-fanam 

rate first began to be paid, and this is 


what the District Judge found and the High NAGPUR JUDICIAL COMMISSIONER’S 


Court accepted. No case was made below, COURT. 
when the facts were examined or admitted, Seconp Crvin Arrear No, 315 or 1917. 
that the question was merely one of apply: April 24, 1918. _ 

` ing a very ancient agreement to new oir- Present:—-Mr, Findley, Offg. A. J. O. 


cumstances in accordance with its terms; 
nor would it be easy, to say the least of APPELLANT 

it, to suppose that any ryot voluntarily versus 

agreed to have his rent enhanced, whenever FIDA ALI CHANDABHAI— DEFENDANT, 

his own outlay should have rendered an —- RESPONDENT. 

improved mode of  gultivation possible, Provincial Insolvency Act (IEE of 1907), ss. 16 (2), 
Furthermore, such a theory, if applioable 26; DR provable under this ct," meaning of 
at all, is of general application and is re- 


of, maintainability of. 
pugnant to the whole scheme of Act VIII An obligation incurred by an insolvent after the 


of 1665, which is based on the idea of date of his adjudication is not a debt provable in 
making contract paramount, even when it the insolvency proceedings within the meaning of 
|| 


; . : ae section 28 of the Provincial Insolvency Act, so that 
is only implied, and of recognising agreed 


i a suibin respect of such obligation is not governed 
rents in suparsession of division of-the pro- by section 16 (2) of the Act. . 


duse, which is to be resorted to only if no Appeal from the decree of the District 
contract for a rent can be proved and if the Judge, Nagpur, dated the 10th Maroh 
fixing of rent according to the local rate is 1917, in Appeal No. 35 of 1917, 
objected to. Mesars. G. L. Subhedar and N.'R. Aleker, for 
In the result the whole case now turns the Appellant. A 
on the question whether there was any Menzrs. Atmaram Bhagwant and §. O. Dutt 
consideration for the new promise to pay Ohowdhury, for the Resp ondent. ben 
~at the rate of 8 fanams for land, which JUDGMENT.--There TANPON y Open 
was already held ona binding contract of 5% PO question pan ANAN eae omer A ppal, 
tenancy at the rate of 4 fanams per guli, late Court has erred in excluding Rs. 60 
Their Lordships agree with the High Court | relief on account of rent given by the first 
that the answer must be “none.” If the Court. The learned District Judge failed 
‘cases had been examined separately, if to notice that this item of rent was not an 
distinctions had been drawn between cases item which fell under the category of debts 
where the higher rate was paid for forty provable under this Act alluded to in ses- 
years and oases where it was only paid ion 16 (2) of the Provincial Insolvency Ast. 
once or twice, if the possibility of presuming What are debts provable ander the Act is 
a lost Pattah at 8 fanams or lost proof of laid down in section 28 idem. Now the 
consideration had been mooted, if the origin m ee eee pd Rater ge ni 
of these tenancies had been investigated and [°°" ga airs 
the terms of the original alate fully 27th September 1913, Exhibit A-1, while the 
discussed, other questions might possibly rent note shows thattheobligation of debt was 
have arisen, As it is, their Lordships incurred on the 18th November 1913. This 
must deal with the sase as they find it, obligation, therefore, was not an obligation 
They will humbly advise His Majesty incurred before the date of the adjudication, 
that the appeal should be dismissed with Vide section 28 of the Act, pie os Ma a 
costa, therefore, that the claim in question is not 
i < a debt provable under this Act. Section 16 
Appeal dismissed, (2), therefore, did not exclude the lower 
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Appellate Court from allowing the decree 
for rent to stand. The result is that the 
appeal succeeds and the lower Appellate 
Court’s desree will be modified to the extent 
of restoring the decree of the original Court 
as regards the payment of Rs. 60 on account 
of rent. The respondent must bear the 
appellant’s ecsts in this appeal as well as his 
Own. 

: Appeal accepted. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 

First Cryin Appear No. 90 or 1917, 
September 13,1918. - 
Present; —~Mr. Stuart, A. J. C., and Pandit 

Kanhaiya Lal, A. J, O, 
JAI NARAIN—Derenpaxtr— 
APPELLANT 
VETSUS 
Rat BAJRANG BAHADUR SINGH-—~ 
AND ANOTRER—~Puantirr¥3—SURAJ DIN 


AND OTHERS— DEFENDANTS— RESPONDENTS, 

Hindu Law—Joint family —Alienation—Antecedent 
debts—Burden of proof— Pious obligation of sons to 
pay father's debts, whether arises during father’s life. 
time. : 

Where a mortgagee sets up a charge in his own 


‘favour made by one whose title to alienate he 


necessarily knew to be limited and qualified, he may 
reasonably be expected to allege and prove facts 
presumably better known to him than to an infant 
member of the family, namely, those facts which 
embodied the representation made to him of the 
alleged needs of the estate and the motives 
influencing his immediate loan, [p. 915, col. 2.] 

Hunoomanpersaud Panday v. Musammat Babooee 
Munraj Koonweree, 6 M. I. A. 393; 18 W. R. 81 (note); 
Sevestre 253n; 2 Suth. P. O. J. 29; 1 Sar. P, 0. J. 
552; 19 E. R. 147, followed, i 

Where an alienation of family property made by 
a Hindu father is questioned by his sons during his 
life, no question of the pious obligation of the 
mE pay off their father’s debts can arise, [p. 916, 
col, 1. 

Sahu Ram Chandra v. Bhup Singh, 39 Ind. Cas, 
280; 441. A. 126 at p. 131; 21 O. W. N. 698; 1 P. L. W. 
557: 15 A. L. J. 437; 19 Bom. L. R. 498; 260. L, J. 
1; 33 M. L. J. 14; (1917) M. W. N. 439; 22 M. L.T. 
22; 6 L. W. 213; 39 A. 437 (P. O.) and Bharath Singh 
v. Prag Singh, 43 Ind. Cas 291; 20 0. C, 311; 5 0. L. J, 
9, followed. 


Appeal from the decree of the Subordinate 
Judge, Kae Bareli, dated the 27th April 1917, 
Syed Ali Mohammad, for the Appel- 


lant. 


INDIAN GASES, 


r 


The Hon’ble Pandit Gokaran Nath Misra 
and Pandit Harkaran Nath Misra, for Re- 
spondents Nos, 1 and 2. 

JUDGMENT,—The defendant appellant 
is the son of Suraj Din and seeks to im- 
peach a mortgage of joint family property 
effected by the latter in favour of the 
plaintiffs on the 9th January 1918 and two 


deeds of further charge similarly executed © 


by him in favour of the same persons, 
The defendant-appellant denied that there 


was any legal necessity to justify the above. 


transactions, but the Court below found 
against him and decreed the claim. 

It appears from the documentary evidence 
adduced that the dealings between the plaint- 
iffs and Saraj Din, which have culminated 


- in the deeds of mortgage and further charge 


above referred tc, commenced onthe 26th 
January 1904, when a deed of simple 


- mortgage was exesuted>by Saraj Din in 


lien of Rs. 8,000 in favour of the plaintiffs 
and their deceased brother, COhanderpal 


Singh, the whole of the consideration having 


gash before the Sub- 


been paid in 
No necessity was 


Registrar (Exhibit 10). 
recited in it for the loan. 

On the 27th February 1905 Saraj Din 
executed another deed of simple mortgage 
in favour of the same persons in lien of 
Rs, 8,600, tacking the same to the amount 
previously borrowed. Out of the sum of 
Rs. 3,000, Rs. 2,860-2-0 were credited towards 
certain prior debts and liabilities, including 
a decree and some arrears of under-pro- 
prietary rent said to have been due in 
respect of Mauza Miran Bisaiya for 1310 
to Kharif 1312 Fasli, and the balance was 
paid before the Sub Registrar (Exhibit 11). 

On the 10th January 1968 Suraj Din 
discharged the two deeds above mentioned 
by executing a fresh deed of simple 
mortage in favour of the same persons for 
Rs. 15,000, out of which Rs. 1,484-13-0 were 
paid in cash before the Sub-Registrar and 
the balance was credited towards the money 
due on.the above deeds and a promissory 
nute of the lət January 1903 and some 
arrears of revenue or under-proprietary rent, 
said to have bsen due in respect of the 
village Miran Bisaiya for Kharif 1315 Fasli 
(Exhibit 4), 

On the 16sh March 1908 he borrowed 
Rs. 2,600 and executed a deed of farther 
charge 


(1918 ` 


in fayour of the said persona, 
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receiving Rs. 93-2-0 before the execution of 
the document and Rs. 6,911 in cash before 
the Sub-Registrar and crediting the balance 
in satisfaction of a decree whioh was then 
under execution against him (Exhibit 5). 

On the 19th June 1909 he again borrow- 
ed Rs. 4,000 from the same persons, receiv: 
ing Rs. 85-13-9 before the exeaution of the 
deed and Rs. 1,938 3.6 in oaah before the 
Sub-Registrar and crediting ‘the balance 
towards the interest due on the mortgage- 
deed for Rs. 15,050, and the deed of further 
charge for Ri, 2,60) above mentioned and 
Some arrears of. rent said to haye been 
due in respect of the village Miran Bisaiya 
for 1315 to the end of 1816 Fasli (Ex- 
hibit 6), 

On’the 23th March 1912 he took a 
further loan of R8.4.3,500; ont of which 
Rs, 3,000 were received by him in sash 
before the Sub Registrar and the balance 
was credited towards the money due on 
mortgages and some arrears of under-pro- 
prietary rent in respest of the village 
Miran Bisaiya for 1317 to 1319 Fasli (Ex- 
‘hibit 7). 

On the 9th January 1913 he consolidated 
the above loans and executed a fresh deed 
of simple mortgage for Rs. 35,000 out of 
which Rs. 31,478-10 6 were credited by him 
towards the prior debts aforesaid and Rs. 200 
_were taken for the purchase of stamp and 
the balance was received in oash bafore 
the Sub-Registrar. In this deed it was 
stated that the mortgagor required Rs. 4,030 


fo meet the revenue demand and for 
domestic expenses (Exhibit 1). This is 
one of the documents now in suit. It was 


‘followed by a deed of further charge of 
the 11th Desember 1913 for Rs. 3,000 said 
to have been taken for domestic and private 
necessities (Exhibit 8), another of the 16th 
January 1914 for Rs. 1,000 stated to have 
been similarly taken for d>mestis-and private 
needs, and a third of the 4th July 1914 
` for Rs. 2,000 said to have basen taken 
for the paymont of arrears of reyenue and 
other necessary expenses (Exhibit 9). 

The dealings did not end here. Onthe 
4th Desember 1914 he executed a deed of 
farther sliarge for Rs. 15,00), ont of which 
. Rs, 4,014 were received by him in cash 

before the Suob-Registrar and the balance 
was credited in satisfaction of the deeds 
of farther charga of the llth Dasember 
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1913, 16th January 1914 and the 4th July 
1914, two promissory notes of the 16th 
July 1914 and the 27th Novembar 1914 
and some interest due on the mortgage of 
the 96h January 1913, This is the second 
document now in suit. 

On the 23rd April 1915 another deed of ` 
farther charge was execnted for Rs. 2,450, 
out of which Rs. 2,173 were paid in cash 
before the Sub-Registrar and the balance 
was credited towards a promissory uote of 
the 28th January 1915 and some’ arrears 
of revenue, said to have been due in respeat 
of the village Miran Bisaiya for 1322 


Fasli. This is third document now in 
suit. 

There is no evidence to show whether 
the antecedent debts, amounting to 


Rs, 42,914.3-3, sredited 
mortgage and further charge now in suit, 
were taken for family purposes or for family 
necessity. The plaintiffs were themselves 
the creditors in the oase of each of these 
antecedent debts, and as pointed ont -by 
their Lordships of the Privy Counsil in 
Huxoomanpersaud Panday vy. wusammat Babooee 
Munray Koonweree (1), “where the mortgagee 
himself with whom the transaction took 
plase, is setting up a charge in his favour 
made/by one whose title to alienate he 
necessarily knew to be limited and qualified, 
he may be reasonably expected to allege 
and prove fasts presumably better known 
to him than to aninfant member of the 


- family, namely, those facts which embodied 


the representation made to him of the 
alleged needs of the estate and the motives 
influencing his immediate loan,” 

The learned Counsel for the plaintiffs. 
respondents does not contest that in accord- 
ance with the desision of their Lordships 
of the Privy Counsil in Saku Ram Chandra 
y. Bhup Singh (2) read with the decision 
of this Court in Bharath Singh v. 
Prag Singh (8), no question of pious 
obligation can arise because Suraj Din 
ig still alive. He asks for an opportunity 


(1)6 M.I. A. 893; 18 W. KH. 81 (note); Sevestre 
263n; 2 Suth. P, O. J. 29; 1 Sar, P, C. J. 552; 19 E 
R, 147. : 

(2) 39 Ind. Oas. 230; 44 I. A, 126at p. 131; 21 O. 
W, N. 698; 1 P. L. W. 557; 15 A. L. J. 437; 19 Bom. 
L. R. 498; 26 O. L. J. 14; 33 M. L.J. 14; (1917) M. W. 
N. 439; 22 M. L. T. 22; 6 L. W. 218; 39 A. 437 


(P. C.). 


in the deeds of ` 
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bo prove that the antecedent debts in 
question were taken for family purposes or 
family necessity, contending that the issues 
as framed by the Court below did not 
require him to go behind the antecedent 
debts and establish the purpose for which 
they were taken. The desision of their 
Lordships of the Privy Counsil in Sahu 
Ram Ohandra v. Bhup Singh (2) was in 
fact delivered after the issues were framed 
in this case and did not basoms known 
in this country till after the case, which 
is the subject of appeal, was decided by the 
Conrt below. 

The question of the liability of the 
Gefendant-appellant for the sum of 
Rs. 10,335.12-9, said to have been taken in 
cash, cannot also ba properly determined 
till the account books of Suraj Din, if 
any, showing his grain and cloth dealings 
and the expenses incurred in connection 
with the marriage of his daughters and 
the payment of arrears of revenue or under- 
proprietary rent in eonnestion with his 
estate, from the time when the dealings 
first sommenced, are forthcoming. It was 
for the defendant appellant to have produced 
evidence to rebut that adduced on behalf 
of the plaintiffs, The representations made 
to the creditor may also be material under 
_saction 38 of the Transfer of Property Act. 

The Court below is, therefore, directed 
to determine the following issues, after taking 
such relevant evidence as the parties may 
adduce: — 

(1) Whether the watessdent debts credit- 
ed in the deeds of mortgage and further 
charge now in suit were takenfor family 
necessity or family purposes or for the dis- 
abarge of a common obligation and if so, to 
what extent? 

(2) Whether the money said to have 
been taken in cash was similarly taken for 
family purposes or family nesessity or for 
the discharge of a common obligation or 
lent in good faith on the strength of the 
representations; if any, made as to the 
alleged needs of the estate and family; and 
if so, to what extent can the defendant- 
appellant be made liabla for its payment? 

Three months’ tima will ba allowed for the 
refacn of the findings and ten days from 
the date of the findings will be allowed to 
tha parties for fling objestions. 

Issues remitted, 
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PUNJAB CHIEF COURT. 
Seconp Civic Appeal No, 2650 oF 1917. 
“ November 25, 1918. 
Present:—Mr. Jaätióe Shadi Lal. 
BUDHA AND OTHER3— DEFENDANTS 
— APPELLANTS 
VETSuUS 
MUL RAJ—Pcatntive AND SAHIB DIAL 
AND ANOTHER— DEFENDANTS 


— RESPONDENTS. 

Limitation Act (IX of. 1908), Sch. I, Art. 185—~ 
Morigage—Puisne mortgagee, suit by, for possession— 
Cause of actton—Limitation—Failure of payment of 
part of consideration, effect of. 

A puisne mortgagee is not bound to file a suit for— 
possession of the mortgaged property within twelve 
years from the date “of his mortgage where the 
property is notin the possession of the mortgagor 
but in thatof the mortgagee. [p. 917, col. 1.) 

Husaini v, Ram Charan, 32 Ind. Cas. 34l; 2 OQ. L, 
J. 488; 18 O C. 280, dissented from. 

Limitation under Article 135 of Schedule I of the 
Limitation Act against a puisne mortgagee does not 
begin™ to run until the redemplion of the first mort- 
gage and he is entitled to bring his suit for 
possession within twelve years from the date of 
redemption. [p. 917, col. 2. 

Ghanaya v. Pandit Chhajju Ram, 38 P. R. 1894 and 
Narain Singh v, Shimbhoo-Singh, 1 A. 825; 4 I. A. 15; 3 
Suth, P. C.J. 357; 3 Sar. P.C, J. 673; 1 Ind. Dee, 
(x ,S.) 223, followed. 

Plaintiff, a puisne mortgagee, sued for possession 
of the property mortgaged after having effected the 
redemption of the previous mortgage. The mort- 
gage in favour of the plaintiff was made on the 
14th February 1895. Although it was nominally with 
possession, the first mortgagee was in possession 
through his tenant, the ‘mortgagor. In 1907 the 
plaintiff brought a suit for redemption against the 
prior mortgagee and obtained a decree. It appeared 
that he paid off the previous mortgagee but could 
not recover possession because the mortgagor 
succeeded in obtaining possession of the land: 

Heid, (1) that plaitiff’s cause of action arose 
when the first mortgagee was paid off and that the 
suit was, therefore, within time; [p. 917, col 2.) 

(2) that the fact that plaintiff had not succeeded 
in proving the payment of a part of the consideration 
for the mortgage did not debar him from recovering 
possession of the property. [p. 91%, col. 1.] 

Allah Ditta v. Nazar Din, 33 Ind. Cas. 474; 53 P. R. 
19.6,51 P. W. R. 1916 E B.), followed, 


Second appeal from the desrea of the 
District Judge, Gujranwala, dated the 16th 
July 1917, reversing that of the Munaif, 
2nd Class, Gujranwala, dated the 14th 
March 19.7, dismissing the claim. 

Dr. G. O. Narang, for the Appellant, 

Lala Shamair Ohand, for the Respondents. 

JUDGMENT,—This second appeal arises 
ont of an action brought by one Mal Raj, 
the puisne mortgagee of the land in dispute, 
for possession thereof after having effected 
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the redemption of the previous mortgage. 
The main question for consideration is 
whether the suit is barred by time under 
Articole 135 of the Indian Limitation Act. 

The mortgage in favour of the plaintiff 
was made on the 14th February -1595; 
and though it was nominally with posses- 
sion, it is beyond dispute. that the first 
mortgagee was in possession of the property 
through his tenant, the mortgagor. In 
1907 the plaintiff brought a suit for 
redemption against the prior mortgagee and 
obtained a decree in his favour. The 
learned District Judge finds, and his 
finding cannot be assailed in sesond appeal, 
that the previous mortgagee has been 
paid .off by the plaintiff, but it appears 
that the latter could not recover posses- 
sion because the mortgagor succeeded 
somehow or other in obtaining possession 
of the land. There is documentary evidence 
to the effect that the mortgagor cultivated 
the land as the tenant of the first mort- 
gagee up to 1962, and that the latter 
then let it to other persons. The applica- 
tion of. the mortgagor dated the 8th of 
May 1914 makes it clear that he again 
obtained possession sometime in 1911, and 
there can be little doubt that his posses- 
sion was then unlawful as against the 
plaintiff. 

Mr. Gokal Chand Narang for the 
appellants contends that the plaintiff's 
right fo sue for possession accrued in 
1895, when tbe mortgagor’s right to 
possession determined; and invites my 
attention in suppurt of his argument to 
certain observations contained in a judg. 
ment of the Additional Judicial Commis- 
sioner of Ondh in Husaini v. Ram Oharan 
(1), A perusal of that judgment shows 
that the observations with respest ‘to 
limitation were purely obiter dicta. 
tase I am not prepared to concur in 


the proposition that the puisne mortgagee 


is bound to file a suit for possession 
within twelve years from the date of his 


, mortgage, even when the property is not 
mortgagor but- 


in the possession of the 
is in the possession of the prior mort- 
gagee. It seams to me that a suit of 
that kind, if filed before the redemption 
of the prior mortgage, is bound to ba 


(1) 32 Ind, Cag, 341; 20. I. J. 488; 18 Q. C. 280, 


4 


. years from, the date 


,Ohhajju kam (8), 


In any. 
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dismissed, as against the mortgagor on 
the ground that he is not in possession 
of, the property, and as against the prior 
mortgagee on the simple plea that the 
mortgage in his favour has not yet been 
redeemed. Article 135 distinotly contemp- 
lates that the possession is with the 
mortgagor, and that the mortgagee is 
entitled to hold the property as against 
the latter. I do not think that the 
aforesaid Article_has any application to a 


Gage of this kind. 


In Narain Singh v. Shimbhoo Singh (2), 
@ case which is on all fours with the 
present one, their Lordships of the Privy 
Council made the following pertinent 
observations:— | 

It appears, however, to their Lordships 
that the plaintiff having a -.good title 
when the first mortgagees were paid off 
in 1870, their cause of action acarued 
when the defendants (č. e., the mortgagors) 
after that period entered into possession 
of the estate to which they had no title,” 

The learned Connsel for the appellants 
contends that this judgment was delivered 
with reference to the Limitation Act of 
187], which provided a period of twelve 
“when ive mortgagee 
is first entitled to possession”; and that 
the Limitation Act of 1677 made the 
date of the determination of the mortgagor’s 
right to possession as the terminus a quo 
for the period of limitation. Now, it is 
doubtful whether this change of phraseology 
has made any _ real difference in the law; 
and a Division Bench judgment of this 
Court reported as Ghanaya v. -Pandit 
which was delivered 
after the enforcement of the Limitation 
Ast of 1877, follows the aforesaid Privy 
Council ruling, and lays down that the 
limitation against a pisne mortgages does 
not begin to run until the redemption of 
the first mortgage and that he is entitled 
to bring his suit for possession within 
twelve years from the date of redemption. 
This judgment is binding upon me, and 
1 am not prepared to hold that the rule 
of law enunciated therein is erroneous. 
For these reasons I hold that the suit 
is within time. 

(2) 1 A. 325; 4 L. A. 16; 3 Suth. P. C. J. 357; 3 Sar. 


P. C. J. 673; 1 Ind. Dec. (x. s.) 223, 
(3) 88 P. R. 1894, 7 


` 
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The fact that the plaintif has not 
succeeded in proving the payment of a 
apart of the consideration for the mortgage 
‘does not debar him from recovering 
possession of the property. As laid 
down by the Full Court in Allah Ditta 
v. Nazar Din (4), the transfer is perfectly 
valid, and the question whether the entire 
mortgage money has or has not- been paid 
does not arise in this sage. The observa- 
tions per contra in Husaini v. Ram Charan 
(1) cannot be followed in the fase of the 
judgment of the Full Court in Allah Ditta 
v. Nazar Din (4). As to the contention 
that the area decreed to the plaintiff is 
more than what is mentioned in the 
mortgage-deed in his favour, it is suffitient 
to say that the learned District Judge 
after giving his reasons to account for the 
excess, offered to remand the case, but the 
appellants declined the offer. 

Assordingly I sonfirm the desree of the 


' District Judge, and dismiss the appeal with 


gosts. 


Appeal dismissed. 
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OUDH JUDICIAL COMMISSIONER'S 

COURT. 
First Civit Appear No. 115 or 1917, 
July 8, 1918. 
Present: —Mr. Stuart, A, J. C., and Pandit 
Kanhaiya Lal, A. J.C. 
Pandit PRAG DATT~— PLAINTIFR— 

APPELLANT 

i VE? SUS i 
- Pandit KANHAIYA LAL AND OTHERS— 

DEFENDANTS— RESPONDENTS. 

Procedure —Burden of proof, party failing to dis. 
charge, through bad advice of Counsel—Re-hearing, 
whether can be allowed. 

The mere fact that a party to a case did not 
adduce evidence owing to the bad advice of hig 
Pleader, which resulted in a decision against him, 


is no ground for allowing him a re-hearing of the 
case. |p. 919, col. 1.] 


Appeal from the desree of the Snubordi- 
fee Judge, Bara Banki, dated the 19th July 
191 ' 4 


* 
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Mr. A. P. Sen holding brief of Mr, 
St. George 1 Jackson, for the Appellant. 

The Hon’ble Pandit Gokaran Nath Misra, 
Mr. Haider Husain and Pandit Sarju Prasad, 
for the Respondents. 

JUDGMENT.—Prag Datt mortgaged on 
the 2nd September 1913 certain shares 
in Bichlinga and Kamal to the mother of 
Kanhaiya Lal. On the 23rd November 


~ 41915 he sold the rights that he retained 


in the share in Bichlinga to Kanhaiya Lal 
and Rameshri Prasad. When the vendees 
applied for mutation in February 1916, 
Prag Datt opposed the entry of their 
names on the ground that the whole oon- 
sideration of the sale had not passed. The 
vendees “failed to obtain mutation. They 
sued for possession 
the 20th June 1916. On the 15th Sep- 
tember 1916, Prag Datt was party to a 
compromise in Court by which be agreed 
to the vendees’ obtaining possession over 
the share in question. Prag Datt subse- 
quently filed a suit to have that compromise 
set aside on the following grounds. He 
said that he had executed the compromise 
because he was in abject terror of Kanhaiya 
Lal and incapable of protecting his own 
interests owing to the following faats:— 


l. That Kanhaiya Lal-who is a Pleader by 
profession had continually acted for him in 
legal proceedings. 

2. That Prag Datt’s brother had been 
prosecuted on the 13th of April, 1916 and 
that he believed that Kanhaiya Lal had 
been responsible for the prosecution. It is 
to be noted that the brother was acquitted on 
that occasion. 

3. Because Prag Datt’s brother wag 
being prosecuted in a criminal case at the 
time when the compromise was effected 
and Prag Datt believed that Kanhaiya 


Lal was at the bottom of the prose- 
oution. 
Issues were framed on these points. 


Kanhaiya Lal has admitted in the proceedings 
that he had acted as a Pleader for Prag 
Datt. But there was on the face of it no 
close connection between the two. Kanhaiya 
Lal was in no way Prag Datts family 
lawyer, or regular lawyer, or confidential 
adviser. He had taken up certain oases on 
his behalf. That was all. It should have 
been clear to any Counsel, we consider, that 


A 


in the Civil Court on. 


- who has represented Prag Datt 
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in view of the nature of the plaintiff’s case 
the burden of proof was on him and on bim 
very strongly to prove, firstly, that Kanhaiya 
Lal had instigated the prosecution of his 
brother in April and was instigating the 
prosecution of his brother in September, 
and secondly, that he was really reduced 
to such hopeless and pitiable terror, by 
the fact that such prosecntion had taken 


plase and his impression that Kanbaiya. 


Lal was responsible for it, asto be unable 
to defend himself in the previous civil 
proceedings, and to be ready to accede to 
whatever Kanhaiya Lal wished. How any 
Counsel could believe that if he produced 
no evidence on these points he would 
succeed in bis oase, we fail to understand. 
However, that was the attitude adopted by 
Prag Datt’s Counsel. Hə refused to pro- 
duée any evidence. He said that, as 
Kanhatya Lal admitted having appeared for 
Prag Datt in certain legal proceedings, if 
would necessarily follow that unless 
Kanhaiya Lal could show that hehad not 
been ‘privy to the criminal prosecutions, Prag 
Datt’s case was bound to succeed. He 
refused to produce any evidenss and the 
suit was dismissed. The learned Counsel 
in this 
Court has very wisely thrown up practi- 
cally every point taken in the grounds of 
appeal and has pleaded simply for com- 
passion’ for his client. .His case is that 
his client was badly advised, that his 
client’s Counsel took an extraordinarily mis. 
taken attilude, that his client should not 
be made to suffer because of the mistaken 
attitude adopted sby his Counsel, and that 
he. should be given a re-hearing and allowed 
to re-open his case from the very sommence- 
ment. We do not think that if we 
acceded to this request we should be 
acting in fairness to the other side, and 
also we should be, we consider, embarking 
upon a very dangerous course, for in the 
period of nearly, two years which has 
elapsed between the hearing of the sase 
and the desision of this appeal, if has been 
possible to prepare evidence on behalf of the 
appellant which might not have been forth. 
coming at the time of the hearing of the suit. 

In these circumstances we consider the ap- 
peal must and should fail and dismiss it with 
costs, 

A Appeal dismissed, 


PUNJAB CHIEF COURT. 
MiscsnLangous First Civit APPEAL No, 1459 
or 1918, 
July 31, 1918. 
Present:—Mr. Justice Shadi Lal. 
KUNDAN LAL— APPELLANT 
VETEUS 
Tae OFFICIAL LIQUIDATOR or tax 
DIAMOND JUBILEE FLOUR MILLS 


COMPANY, Lro., DEL AHI—Respos pent. 

Companies Act (VI of 1882), s.169—Appeal—Service 
of notice after exptiy of 3 months—Delay beyond 
appellant's control—Eatension of time— Reasonable 
c2zuse—Sale by private contract of property belonging 
to company in liquidation—Interests of creditors and 
contributories prejudiced—Sale, whether liable to be 
set aside. 

Where a notice of appeal inthe matter of the 
liquidation of a company was sorved upon the re- 
spondents after the expiry of the period of 3 weeks 
prescribed by Statute and it appeared that the delay 
was due to a blunder on the part of the copying 
department and beyond the control of the appellant: 

Held, that the time for the service of notice of 
appeal was rightly extended. [p. 920, col. 1.] 

- Inan appeal against an order sanctioning the sale 
of the Diamond Jubilee Flour Mills, Delhi, it 
appeared that the Mills were leased to the vendees 


for a period of 3 years commencing from Ist 


January 1917, one of the conditions of the transaction 
being that the lease could be determined by either 
panty after giving six months’ notice to the other, 


provided that the Liquidator before resuming pos- 


session on the expiry of the period of notice should 
pay Rs. 5,000 to the lessees, In June 1917, the 
Liquidator served a notice upon the lessees requiring 
them to quit the premises on 31st December 1917. On 
the 8th October 1917 the Additional Judge, Delhi, 
asked the Liquidator to withdraw the notice and 
even granted the request of the lessees that in lieu 
of their agreeing to the withdrawal of the notice 
the Liquidator should be debarred from determining 
the lease in any case during its continuance for the 
remaining period. ‚The District Judge rejected a 
higher offer than that of the vendees on the ground 
that they were already im possession and that 
possession could not be given to anybody else till the 
expiry of six months: 

Held, (1) that the order allowing the lessees tio 
remain in possession was wholly without justification, 


. especially when there was no affidavit from the 


Liquidator that the alleged compromise was beneficial 
to the persons interested in the winding up; [p. 921, 


col. 1. 
(2) that the price being wholly inadequate, the sale 


by private contract to the vendees was detrimental 
to the interésts of the creditors and contributories of 
the company and ought to be set aside. [p. 921, col. 2.] 


Miscellaneous first appeal from the order 
of the Additional Judge, Delhi, dated the 
15th March 1918, sanctioning the saleof 
the Diamond Jubilee Flour Mills in favour 
of Behari Lal-Bulagi Das for a sum of 
Rs, 1,75,600, 


"m 
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Bhagat Govind Das and Lala 
Ram, for the Appellant. 

Lala Mott Sagar, R. 8., and Lala Jagan Nath, 
for the Lesasees (Vendees). 

JUDGMENT.—This is an appeal against 
an order of the Additional Judge, Delhi, 
sanctioning the sale of the Diamond Jubilee 
Flour Mills in favour of Behari Lal-Bulaqi 
Das for asum of Rs. 1,75,000. Mr. Moti 
Sagar for the respondents raises a pre- 
liminary objection that the notice of appeal 
having been served upon his slients after 
the expiry of the period of three weeks 
prescribed by section 169 of the 
Companies Act, VI of 1882, the appeal 
should be dismissed in limine. Now, an 
affidavit filed by Lala Dhanpat Rai, Plea- 
der, on behalf of the appellant furnishes 
an adequate reply to this objection, and 
leaves no doubt that the delay in pre- 
senting the appeal was due to a blunder 
on the part of the Copying Department, 
Delhi, and was beyond the control of the 
appellant. It appears that tha vendees 
were impleaded as respondents some days 
after the institution of the appeal, but 
this was obviously: the result of inad. 
vertence on the part of the lawyer engag- 
ed by the appellant. Taking all the 
Gircumstances into consideration I hold 
that the time for the service of notice of 
appeal has been rightly extended. 

Upon the merits I have, upona agareful 
consideration of all the proceedings taken 
by the: Official Liquidator and the Judge 
in.relation to the sale ‘of the property, 
reached the conclusion that the sale by 
private contract to the vendees is detri- 
mental to the interests of the creditors and 
sontributories of the Company, and that 
the: price is wholly inadequate. It is not 
seriously contested by Mr. Moti Sagar 
that the property is worth mush more 
than Rs. 1,75,000, indeed, one firm actually 
offered Rs, 2,20,000, but this offer and 
other offers were.rejacted on the ground 
that the _vendees were already i ID possession 
of the Mills, and that “ ‘possession sannot 
under any circumstances be given till the 
expiry of six months and thatit is pos- 
sible that possession may be indefinitely 
postponed if the lessees insist on their 
rights under the amended terms of the lease.” 

In view of the above argument used by 
the learned Judge for rejecting the higher 


Ganga 
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. selves and causing 


offers, I consider it necessary to set out 
briefly the relevant facts about the lease 
and the alleged amendment in the terms 
thereof. It appears that in September 
1916 the Mills were leased to the vendses 
for a period of three years commencing 
from .ist January 1917, and one of the 
terms of the transastion was that™ the 
lease could be determined by either party 
after giving six months’ notice to the 
other, subject to the proviso that the 
Liquidator before resuming possession on 
the expiry of the period of notice should 
pay Rs. 5,C00 to the lessees. It is beyond 
dispute that the Liquidator servedin the 
month of June 1917 a notice upon the 
lessees requiring them to quit the pre- 
mises on 3lst December 1917. Now, if 
this notice had remained in foree, the 
lessees would have vacated the premises 
at the end of the year, and there could 
have been no conseivable reason for re- 
jesting the offer of Rs. 2,20,000 made in 
Maroh 1918. It, however,appears that the 
learned Judge intervened onthe 8th Ostober 
1917 and asked the Liquidator to withdraw 
the notice on the ground that on account 
of stringency of the money market 
would be a foolish proceeding” to sell the 
Mills at that time. 

I have no hesitation in holding that this 
was a most unfortunate order, and the 
reason given for making it appears to me 
to be wholly wrong. Indeed, the sub- 
sequent events shew that the order has 
actually been utilised by the lesseas for 
obtaining a favourable bargain for them- 
loss to the persons 
interested in ‘the liquidation. There cannot 
be the slightest doubt that the price of 
the machinery has gone up on account of 
the war, and it is common knowledge 
that there is a keen competition among 
business men for purchasing mills-and that 
this competition has naturally led fo a 
considerable rise in the prices. 


The learned Judge did not, however, 
content bimself with the cancellation of 
the notice, but even went so far as to 


accord his assent to a grasping request 
made by the lessees that in lieu of their 
agreeing to the withdrawal of the notice 
the Offoial Liquidator should be debarred 
from determining the lease in any: caga 
during the continuance of the lease for {the 
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remaining period, but that they should 
be allowed the option to put an end to 
the lease by giving six months’ notice to 
the Official Liquidator. Now, it is perfectly 
clear that the lessees were anxious to re- 
main in possession of the “property, that 
the cancellation of the notice was bene: 
ficial to them, and that they would have 
agreed to the cancellation without any 
quid proquo. There was, therefore, ab- 
solutely no justification for acceding to 
their demand, more especially when there 
was no affidavit from the Liquidator that the 
alleged compromise was benefisial to the 
persons interested in the winding up. 

No formal document has yet been drawn 
up containing the modified terms, and the 
question as to whether the alleged modi- 
fication is binding upon the Liquidator and the 
parties concerned in the liquidation is not 
before me and need not be determined. 16 is, 
however, to be observed that the Additional 
Judge himself, in an order passed<on the 
cEth February 1918, made the following 
observations: — ‘Gacumstanoes have also arisen 
which call for a reconsideration of the 
matter before ratifying by formal deed 
executed by the Official Liquidator the 


e modified terms asto the continuance of the 


ae 


lease. The position in the absense of such 
a formal deed is governed by the terms of 
clause J of the lease and under it the 
Official Liquidator has, in my opinion, power 
to give the lessees six months’ notice to 
quit subject to their being paid Rs. 5,000.” 
In spite of this expression of opinion it is 
strange that when certain contributories 
represented to the learned Judge that the 
price offered by the lessees was inadequate 
and that the Mills be sold by public 
auction, he passed an order of the 12th 
Marsh referring to tke alleged right of 
the lessees to hold possession for the full 
period of three years, and called upon the 
sontributories “to produse some person or 
“persons who, fully knowing allthe ciraum- 
stances as I have explained them, is or are 
still prepared to make an offer of (as the 
applicants state) 25 to 3 laos,” and fixed 
three days for the purpose of their pro- 
dusing the would-be purchasers. I cannot 
help remarking that this order was unfair 
to the contributories, and was ‘calonlated 
to frighten persons who were likely to purchase 
the property. There cannot be the slightest 


doubt that it was the sirna Judge’s action 
in “cancelling the notise of ejestment and 
subsequently ascording his assent to the 
proposed modification in the terms of the 
lease which was availed of for the purpose 
of granting a sonsession to the lessees and 
rejecting an offer made by another frm, 
which offer would have given the Liquidator 
Rs. 45,200 in excess of the price for which 
the property bas been sold to the lessees. 

I cannot endorse a transaction of this 
nature and must set it aside. Accordingly 
I accept the appeal and quashing the order 
sanctioning the sale direst the parties lo 
bear their own costs in both the Courts. 
It is open to the lower Court to take 
proceedings for the sale of the property 
by public auction after issuing the proper 
proclamation. It seems to me that in order 
fo realise a proper price it is necessary 
to ;adjudisate upon the rights of the lessees 
and to determine their lease, which bas 
all along operated as an obstaclein the way 
of the sale of the property‘for an adequate 
price. 

Some doubt has been thrown upon the 
competency of an Additional Judge to 
exercise the special jurisdiction conferred 
by the Indian Companies Act, the reason 
of the doubt being thatthe Statute confers 
the jurisdiction upon the ‘District Court? 
and does not contemplate an assignment of 
proceedings by the latter to the Court of 
an Additional Judge. It is unnecessary to 
make a pronouncement upon the subject, 
but it is desirable that the validity of 
the proceedings should no longer be open 
to doubt. Accordingly I order that the 
proceedings in the liquidation of the Diamond 
Jubilee Flour Mills Co. be hereafter oon- 
ducted by the District Judge, Delhi. 


Appeal accepted. 


Ladi 


Padi 


922 
SHEOBAJ BAHADUR SINGH V, GAJADHAR SINGH, 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
MiscetLangous Civin Arrear No, 23 of 1917. 
July 10, 1917. 

Present:—Mr. Lindsay, J. O., and Pandit 
Kanhaiya Lal, A. J.C. 
SHEORAJ BAHADUR SINGH— DEFENDANT 
— APPELLANT 
VETSUS 
GAJADHAR SINGH —PLarntiFF AND 
RAMAN SINGH—Dzrenpdast— 


RESPONDENTS. 

Mortgage—-Redemplion, decree for, obtained—Decree, 
defective—Suit, subsequent, for redemption, whether 
maintainable. 

A decree for redemption once obtained bars a 
subsequent suit for redemption, although the decree 
be defective in so farasit neither fixes any definite 
time for payment of the mortgage money nor 
provides for the consequences of non-payment. [p. 
923, col. 1.) 

Bhola Singh v. Jai Gobind, 12 Ind. Cas. 993; 140. 
C. 267, Ram Dayal v, Raja Rampal Singh, 6 O. ©. 
367, followed. 

Gur Pershad v. Rattan Singh, 60. C. 239; Raja 
Partab Bahadur Singh v. Raja Surat Singh, 8 O. G, 
861, distinguished. 

Appeal against the order of the Additional 


Subordinate Judge, Fyzabad, dated the 21st‘ 


February 1917, reversing the order of the Pro- 
bationary Munsif, Sultanpur, dated the 23rd 
October 1916. © 

Mr. A. P. Sen, for the Appellant. 

Babus Bisheshwar Nath Srivastava, Lachh- 
man Prasad Varma and Daya Kishen Seth, for 
the Respondents. 

JUDGMEAT.—This appeal srises ont of 
a sanit for redemption in respect of a 
mortgage executed by Kanbaiya Bakhsh 
Singh in favour of Balwant Singh," the 
father of the defendant-appellant, on the 
12th April 1882. In 1885, Kanhaiya 
Bakbsh Singh filed a suit for the redemp. 
tion of that mortgage and got a deoree, 
allowing him to redeem the mortgage on 
paying Rs. 43 on or before a certain date. 
‘he mortgagee appealed and succeeded in 
getting the mortgage money payable to 


_ him raised to Rs, 100. Kanhaiya Bakhsh 


Singh then appealed to this Court, with 
the result that on the 19th February 186 
a decree was -passed by this Court in ac- 
cordance with a compromise by which it 
was provided that “when after three years 
the mortgagor redeems the property in 
suit, he shall pay Rs. 100 and if Balwant 
Singh, the second mortgagee, may pay 


- Rs, 43 to Panchoo Murari and Arjun Singh, 
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the first mortgagees, then the mortgagor 
should pay Rs. 57, the remaining sum after 
deducting Rs. 43, fo the mortgagee Bal- 
want Singh, and if Balwant Singh may 
not pay Rs. 43 to the first mortgagees 
then Kanhaiya Bakhsh Singh, mortgagor, 
should pay Rs. 43 to the first mortgagee and 
Rs. 57 to Balwant Singh.” | 
Kanhaiya Bakhsh Singh did not, however, 
pay the mortgage money, as directed by 
the desree. The decree contained no direc- 
tion that in case of non-payment the 
mortgagee shall be entitled to bring the 
mortgaged property to sale. Kanhaiya 
Bakhsh Singh died, and was, according to 


the plaintiff, sueceeded by Ram Frasad 
Singh. g 
Cn the 28th Marsh 1908 Bhagwant 


Singh and Raman Singh institated a suit 
for redemption of the mortgage, alleging 
tbat they were the heirs of Ram Prasad 
Singh and further stating that Kanhaiya 
Bakhsh Singh had made a Will in fayour 
of Gajadhar Singh and that the latter 
had executed a deed of gift in favour of 
Bhagwant Singh, one of the then plaintiffs, 
Raman Singh subsequently withdrew from 
the claim and Bhagwant Singh gave up 
the right which he asserted undera deed 
of gift from Gajadhar Singh. ,The suit of 
Bhagwant Singh was eventually dismissed, 
on the ground tbat he was not proved 
to be an heir of Ram Prasad Singh. 

The present suit was then filed by Gaja- 
dhar Singh for the redemption of the 
same mortgage. His allegation was that 
he was the heir of Ram Prasad Singh and 
was also,in possession of- certain property 
left by him under a Will, dated the 19th- 
Ostober 1899. In regard to the deed of 
gift executed by him in favour of Bhagwant 
Singh, his statement was that Bhagwant Singh 
had relinquished his rights under the gift in 
his favour. l 

The Court of first instance dismissed 
the suit, holding that the claim was barred. 
by reason of the dismissal of the pre- 
vious suits. The lower Appellate Court gave 
a decree and remanded the suit to the 
Court of first instance for disposal on the 
merits. 

-The decree passed in the suit filed by 
Kanhaiya Bakhsh Singh was obviously not 
a decree passed In accordance with section 


92 of the Transfer of Property Act then 


- 
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in forse, for it did not fix sany definite 
time for the ` payment of the mortgage 
money and contained no provision declaring 
that, if such payment was not made on 
or , before the date fixed, the mortgaged 
property shall be sold in satisfaction of the 
But all the same it was 
an effective decree, giviny the then plaint- 
iff, Kanhaiya Bakhsh Singh, a right to 
redeem the mortgage after three years -on 
payment of a 
was capable of execution, and if Kanhaiya 
Bakhsh Singh failed to enforce it within 
the time allowed, by law, his remedy became 
barred by time. The matter is concluded by 
the decision of this Court in Bhola Singh 


v. Jat Gobind (1), whioh followed a previous 
‘decision in Ram Dayal v. Raja Rampal Singh 


(2), and a second suit for redemption is not, 
therefore, maintainable. 

The decree was not of a deolaratory 
nature and the decisions in Gur Pershad v. 
Ratian Singh (3) and Raja Partab Bahadur 
Singh v. Raja Surat Singh (4) do not 
apply, because the terms of the settlement 
decrees passed in those cases were n't 
similar. The decree also did not consti- 
tute a new mortgage. 
compromise merely was to postpone redemp- 
tion for three years and give the mort- 
gagor a right to redeem after the expiry 
of that period. In Narayan Govind v. Anand 
Ram Kojiram (5) it was held that a decree 
for redemption, giving no fixed time for 
payment, could be executed at any time 
by paying the mortgage money within the 
time usually allowed for an application for 
‘execution. 

The appeal is, therefore, allowed and 
the suit dismissed with costs throughout. 


Appeal allowed.. 


(2) 6 O. 0. 367. 
(3) 60. C. 239. 
(4) 80. O. 861. 
(5) 16 B. 480; 8 Ind. Deo. (N. 8.) 798, 
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NAGPUR JUDICIAL COMMISSIONER’S 
COURT., 
Seconp Civis ArreaL No. 116 op 1916. 
September 1, 1917. 
Present: —Mr. Mittra, A. J. O. 
K ALICHARAN — PLAINTIHE — APPELLANT 
versus 
LAL INDAR SHAH—PLaintire — 


RESPONDENT. 

Registration Act ,(X¥I of 1908), s. 49—Lease un- 
registered, admissibility of, to prove covenant to com- 
pensate for improvements—Collateral fact, what 1s. 

An unregistered instrument is admissible in 
avidence to prove a collateral fact, but to be collate- 
ral, the fact must be independent of or separable from 
the purpose to effect which the law requires regis- 
tration. [p. 924, col. L] 

Plaintiff sued defendant for compensation for 
improvements effected by him while ho was a 
lessee of a village under the defendant, and in 
support of his claim relied on an unregistered deed 
of lease which contained an implied condition to 
compensate him for improvements: : 

Held, that the deed of lease was inadmissible in 
evidence under section 49 of the Registration Act, 
inasmuch as the plaintiff was seeking to prove the 
terms of the lease for the purpose of enforcing those 
terms, and not merely for a collateral purpose. 
[p. 924, cols. 1 & 2.] 

Appeal from the decree of the Court of 
the Divisional Judge, Chhattisgarh Division, 
dated the 22nd Novembar 1915, in Appeal 
No. 45 of 1915. 


Mr, M. B. Kinkhede, for the Appellant, 
Mr. D. B. Tiwari, for the Respondent. | 


JUDGMENT.—The plaintiff. appellant 
was a Thekadar of the village of Hathi 
Kanhar within the Zomindari of Ambagarh 
Ghowki. On the expiry of a previous lease 
the plaintiff was givena lease for a term 
of three years commencing from the 6th 
May 1908, This instrument is unregistered, 
The defendant-respondent, who is the 
Zemindar, instituted Suit No. 214 for the 
ejectment of the plaintiff and he was duly 
ejected in pursuance of the deoree. It 
was held in that suit that the plaintiff wag 
a lessee from year to year and that his 
lease was determined by a notice to quit 
given on the 7th October 1913. The plaintiff 
now sues for compensation for improvements 
made by him. He built three honses, sunka 
wall and made an embankment. The claim for 
compensation is based upon the allegation 
that the plaintiff was encouraged by the 
Zemindar to make these improvements, 
In support of his claim he bas no evidenag 
to tender except the unregistered lease, 
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The lower Appellate Court has held the 
lease to be inadmissible- in evidence for 
want of registration and has dismissed the 
plaintiff's claim for eompsnsation. 


In second appeal if is sontended that the 
lease should have been admitted in evidence 
asthe plaintiff is no longer making any 
claim to the village. He wants to establish 
that the Zemindar induced him to make 
these improvements, The lease contains a 
covenant not to eject the lessee in case he 
improved the village and there is also by 
implication an agreement to compensate for 
such improvements. The sole question is, 
therefore, whether in view of the provisions 
of section 49 of the Registration Act the 
lease should have been admitted in evidence. 
Section 49 provides that an instrument 
which is compulsorily registrable shall not 
affect any immoveable property comprised 
therein. So far as this part of the provision 
is concerned it does not stand in’ the way 
of the plaintiff, for the plaintiff does not 
seek to establish ‘a charge or other interest 
in the village by reason of his improvements, 
He merely makes a claim for compensation. 
But there is another part of the section 
which lays down that such an instrument 
shall not be received in evidence of any 
transaction affecting such property. The 
expression ‘affecting such property” governs 
the word transaction and not “ evidence ” 
The contention of the appellant is that in all 
suits for money the instrument is receivable 
‘ as avidense. This is a position which .can- 
not be maintained. It isclear law that in 
a snit for rent the terms of the lease cannot 
be proved by putting in an unregistered 
deed of lease. The relationship of landlord 
and tenant can be proved but not the terms 
of the contract. As heldin Narayan Bisnoz 
y. Jaswant Singh (1), such an instrument 
is admissible to provea collateral fact, but 
to be collateral, the fact must be independ- 
ent of or divisible from the purpose to 
effect which the law requires registration, 


When the plaintiff says he seeks to give 
evidence of an encouragement on the part 
of the Zemindar, he really meats to prove 
“an implied agreement in the lease to com- 
pensate him for improvements. This is part 
and parcel of the lease and the plaintiff 


ao 
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cannot prove the terms of the lease when 
the lease is unregistered. A recent oase 
desided by the High Court of Bombay 
and cited on behalf of appellant emphasises 
the distinction between the parties to a 
contract and proof of the terms of a coon- 
tract. { Ohhottalal Aditram Travadi v. Bas 


. Mahakore (2).] 


‘None of the cases cited before me seems 
to have much bearing on the point for 


decision. In Balaji Teli v. Musammat Bana Bai 


(3) an unregistered lease was held notadmissi- 
ble in evidence in a suit for damages for 
breash of contract to ratain the defendant 
in possession of aartain lands. In Parmanand 
v. Birkhu (4) there was not only a claim for 
damages but also for injunction and the 
unregistered dosument was held inadmissible 
in evidense. In Gangabisan v. Tukaram (5) 
an unregistered deed of sale was held 
admissible in support of a claim for specific 
performanes of a contrast, The Fall Banoh 
in Rajah of Venkatagiri v. Narayana Reddi (6) 
held that in an action for damages for 
Breash of contract to execate the lease an | 
unregistered kabuliyat was admissible in 
evidense to prove the contract. Upon a 
consideration of the cases cited before me I 
have came to theconclusion that the appel- 
lant ts not entitled to prove the terms of 
the lease for the purpose of enforsing 
thoss terms. This is giving evidence of 
the transaction of lease, for which registration 
was essential. 

- It is argoed thatthe village is one“ of 
the Scheduled Distrists and hence the 
Registration Act does not apply to it, ag 
no notification under the Scheduled Dis. 
triota Act of 1874 has baen issued, but 
the Registration Ast of 1877 and the 
present Registration Ast extend to the 
whole of British India “ except such districts 
or tracts of country as the Looal Govern- 
ment may from time to time with the 
previous sanction of the Governor General 
in Conncil exclude from its operation”, 
There is no such notification excluding 
Ambagarh Chowki from the -operation of 
the Registration Ast. 


(2) 40 Ind. Oas. 83; 19 Bom. L. R. 322; 41 B, 464, 
(3) IN. L. R. 47. 

(4) 1 Ind. Cas. 903; 5 N. L. B. 21, 

(5) 2 Ind. Cas. 244; 5 N. L. R. 70, 

(6) 17 M. 456; 4 M.L. J. 198; 6 Ind, Dec. ee ) 


316, 


Vol. XLVIIi] 


INDIAN OASES. 


wer 


925 


KUNNATH MADAMPIL KUNJUNNI Y, MANNARGHAT RAMANUNNI. 


It is contended that some of the covenants 
in the lease (7. e., those relating to improve: 
ments) should be regarded as mere license, 
andin support of this reliance is placed 


upon Narsingdas v. Ratanlal (7). I am 
unable to agree with this contention. The 
ruling sited does not apply to this case. 


~The lease tn this oase was not merely a 
license but was meant to create an interest 
in immoveable property. The authority to 
build houses was not given independently 
-of -the lease but only as part of the lease. 
Moreover, if was merely an agreement not 
to eject the lessee if he makes certain 
classes of improvements. I cannot, therefore, 
regard part of the lease as merely creating 
a license and as such not reqniring regis- 
tration. 

The appeal fails and is dismissed, but 
in the sircumstances of the case I direst 
that each party will bear his own sosts of 
the second appeal. F 
l Appeal dismissed, 


(7) 84 Ind, Oas, 471; 12 N. L. R, 75. . 





MADRAS HIGH COURT. 
Seconp CIVIL APPEALS Nos, 1884 anp 1989 
a oF.1915, . 
April 28, 1917, 

Present:—Mr, Justice Seshagiri Aiyar and 
Mr, Justice Bakewell. 
KUNNATH MADAMPIL KUNJUNNI alias 
4th NAIR AVERGAL AND ANOTHER 
— Derrenpants Nos, 2 AND 83—ApPRLLANTS 
IN S. A. No, 1884 or 1915— RESPONDENTS 

~~ on §. A. No. 1989 or 1915 
Versus 
MANNARGHAT RAMANUNNI alias 
MOOPPIL NAYAR AVERGAL—Praintiee 
—Responpent IN S. A. No, 1884 of 1915 ~ 
APPELLANT ING. A. No. 1989 or 1915, 


Malabar Compensation for Tenants’ Improvements 
Act (Mad. I of 1909), ss. 3 (3), 5, 6 (3), 7,9 (1), 19— 
Claim for compensation~Burden of proof-—Settlement 
as to compensation before “date of contract--Commis. 
sioner, second, appointment of—Functions of Commis« 
sioner—Comnnissioner’s report, value of—~Second Conv. 
missioner, duties of —Admisctons of parties, effect of. 

Ordinarily a tenant who claims compensation 
for improvements under Madras Act I of 1900 ig 
bound to prove that he has improved the property 
and that he has spent money in making the improve. 


ments, He must show that he has done work which 
has added to the value of the holding, that that workis 
suitable and that it is also consistent with the object 
with which ke obtained the Kanom. [p, 926, col. 2.) 

Under section 6 (1) of the Malabar Compensation 
for Tenants’ Improvements Act the tenant against 
whom a decree in ejectment ‘is passed is only 
entitled to the value of the improvements made 
either by himself or by his predecessor-in-title. He 
is not entitled to the value of the improvements 
effected by every person other than the landlord 
[p. 927, col. }.] 

Thupran v. Mamad Kasim, 17 Ind. Cas, 433 
dissented from. i 

The Courts should not lightly ignore admissiong 
made by parties to proceedings. [p. 927, col. 1.] 

The decision in Thiruvatiyil Vatiath vy. Vishny 
Barathikal, 28 Ind. Cas. 339, that if an inoreage in 
oe signe is pro he the presumption is that the 

enaut has improved the land, is too b 
rp. 928, col i ; roadly stated. 

The report of a Commissioner appointed by a 
Court is not equivalent.to a judgment which is 
binding on the parties. Ordinarily, the Commis. 
sioner’s report should be supplemented by the evi- 
dence which he gives in the case. The Commissioner 
ee a only aged the statements of the parties 

ut sho ive his own opinion on thei i 
rp. O2R, cole 1) P eir contentions. 

Section 7 of the Malabar Compensation for 
Tenants’ ImprovementsAct deals only with contracts 
which limit the right of the tenant to make improve. 
ments after the date of the contract. [p, 929, col. 1.) 

Prima facie every person is entitled to enter into 
a contract settling the accounts between himself and 
another or settling the differences between them If 
this right of the freedom of contract is to be faken 
away, it must be by express and clear words, and 
there is nothing in section 7 of the Malabar Con: 
pensation for Tenants’ Improvements Act which 
takes away the effect of a settlement as to com. 
pensation for improvements effected before the date 
of the contract. |p. 924, col, 2.] 

An order appointing a second Commissioner to 
assess the cOmpensation should not be regarded as a 
direction for re-valuation, Re-valuationis a, techni- 
cal term and should be confined to cases -mentioned 


, in clause (8) of section 6. [p, 929, col. 2.] 


Where a Commissioner has ignored the evidence 
and sent in a report.based on guess work. the 
direction to a new Commissioner: to do that work 
properly is not a direction to re-value. Consequently 
the second Commissioner can only take into account 
the value prevalent when the first Commissioner 
made his report. [p. 929 col, 2; p. 930, col. 1.) 

Second appeal against the decree of the 
District Oourt, South Malabar, in Appeal 
Suits Nos. 5C0 and 501 of 1910, preferred 
against the decree of the Court of the 
Sabordinate Judge, Calicut, in Original 
Suit No. 35 of 1908 (Original Snit No. 8 
of 1905, on the file of the Subordinate J ndge 
Palghat). 

The Hon’ble Mr. S. Srinivasa Aiyangar 
(Advocate-General), Messrs. O. Madhavan 
Nutr and P. Appu Nair, for the Appellant 
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in Second Appeal No, 1989 of 1915 and for the 
Respondent in Sacond Appeal 1834 of 1 15. 

Messrs. 0. V. Ananthakrishaa Atyar and 
A. Stvarama Menon, for the Respondents i 
Second Appeal No. L989 of 1915 and the Appal- 
lants in Second Appeal No. 1884 of Pan 

JUDGMENT. 
S., A. No. 1989 or 1915. 

The plaintiff, a Sthanee, granted a Kanom 
of the properties in dispute fon Rs. 71-6-11 
+o the Ist defendant in the year 1873 — 
Exhibit D. In 1592 that Kanom was renewed, 
the amount being fixed at Rs. 3,363. Q. 9, 
Hxhibit A is the counterpart executed by 
the lst defendant in that year. Heassign- 
ed Exhibit A to the defendants Nos. 2 and 3. 
The present suit was brought for redemption. 
The main question related to the value of im- 
provements. The Subordinate Judge awarded 
the 2nd and 3rd defendants Rs. 19,009.3-7 
which was increased by the  Distriot 
Judge in appeal to Rs. 43,552 5-10. Both 
parties have preferred second appeals. We 
shall first deal with the plaintiff’s appeal. 
In considering the questions argued before 
us the contention of Mr. Ananthakrishna 
Aiyar, who appeared for the tenant, that 
whatever may be the value of the second 
our powers are governed by sec- 


to be borne in mind. 

Before dealing with the question of im- 
provements, we may at once dispose of that 
portion of the appeal which complains against 


the finding that a portion of item No. 9 


does not belong to the plaintiff, The learned 
Advocate-General, while drawing our atten- 
tion to certain flaws in the reasoning of 
the Courts below, rightly conceded that 
there is legal evidence to support the finding, 
We must, therefore, dismiss the second appeal 
with costs so far as this item is concerned. 
The ‘main contest centred upon the 
question, whether the defendants are entitled 
to any compensation for improvements in 
respect of items Nos. ] and 2. The Subordinate 
Judge very summarily disposed of this 
question on the ground that, as items Nos. 1 
and 2 were nilams ani as there was no 
agreement in Hxhibits A and B to pay 
compensatiou for them, the defendants were 
not entitled to any. In appeal, the Dis- 
triot Judge, although he dealt with the 
question more fully, bas, in our opinion, 
wrongly thrown the onus of proof upon 


‘gertain things. 


the ‘plaintiff. Ordinarily, a tenant who 
claims compengation for improvements 18 
bound to prove that he has improved the 
property and that he has spent money 
in making the improvements. Admittedly 
no account showing the amounts spent on 
the improvements has been produced. Mr, 
Ananthakrishna Aiyar contended that if 
the tenant can show that the income deriv- 
able’ from the demised proparty has increas- 
ed since the date of the Kanom, that 
would be enough to entitle the tenant to 
claim compensation for the improvements. 
It may be conceded that under the Mala- 
bar Compensation for Tenants’ Improvements 
Act the Jenmiand the tenant are regarded 
ag cGO-partners in respect of the additional 
value imparted to the land by the labour 
of or by the expenditure of money by 
the tenant. In this respect the Malabar 
tenant is placed in a more advantageous 
position than tenants elsewhere. Neverthe- 
less, prima facie, the tenant must prove 
Under section 3, clause 3 
of Ast I of 1900, improvement has been 
defined to be “any work or product of a 
work which adds to the value of the 
holding, is suitable to it, and consistent 
with the purpose for which the holding was» 
let, mortgaged, or occupied.” Consequently 
the tenant must show that he has done 
work which has added to the value of 
the holding, that the said work is suitable 
and that if is also consistent with the 
objest with which he obtained the Kanom. 
As regards the lst of these requirements 
there can be no ,doubt in this case. It 
is not suggested that the improvements 
made were not consistent with the Kanom 
granted by the Jenmi. The tenant has still 
to prove that an additional value has been 
imparted to the holding- by his work and 
that the work which he executed was 
suitable to the holding. If we turn to 
section 5, it is clear that ‘the burden is 
upon the tenant to prove, before he claims 
compensation, that he has made the improve- 
ments or that his predecessor-in-interest 
has made them, The learned Vakil for 
the tenant contended with referenss to 
section 5 that if there were improvements 
on the land the tenant in possession is 
entitled tə their valas “ab ths tim? of 
ejectmant, if any -parsa other than the 
landlord hal mla tha imogrovenants, 
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We are unable to agres with this conten- 
tion. Clause (1) of section 5 makes it 
clear that the tenant against whom the 
decree in ejectment is passad is 
only entitled to the improvements made 
either by himself or by his predecessor:in- 
interest. The definition of the word tenant 
in the Act is not against this view. If 
Thupran vy. Mamad Kasim (1) holds other- 
wise, we are unable to agree with it. 
In the present oase there are very strong 
circumstances why the tenant should be 
ealled upon to establish his ase. In 
Exhibit A, the counterpart of the lease 
executed by the ist defendant, he stated 
that “excepting items Nos, 1 and 2 which 
‘have been entered as nzlams in the prior 
-Kanom deeds, as the value of the reclama- 
tions of the properties which I hava re- 
claimed at my expense in, respest of the 
Other schedule properties by converting 
them into double crop lands ‘his not baen 
now examined and estimated and settled, 
yon have agreed to give me, etc.” This 
clause in the agreement suggests on the 
facts of it that the Ist defendant agreed 
in 1892 that he had made no improvements 
in respect of items Nos. land 2, It may be 
„that this- presumption against him may 
be rebutted, and that he may bə able 
to show that since that time im- 
provements have been made by him. In 
that view, the evidence given by him will 
have to be examined to find ont- to what 
extent he has improved the properties and 
. to what compensation he is entitled in con- 
sequence of those improvements. The Dis- 
„triot Judge has not addressed himself fo 
this - question. He has not realised the 
importance of admissions contained in Bx- 
hibit A; the decision of the Judicial Corm- 
„mittee i in Ohandra Kunwar v. Ohaudhri Narpat 
“Singh (2) showa that the admissions of 
the parties should not be lightly ignored, 
It is true as pointed out by Mr. Anantha- 
krishua Atyar that the word nilam in 
Exhibit A does not nesessarily show that 
it- was a double crop land, . It sertainly 
means arable land. As to whether the Ist 
defendant has expended monay and labour 
ju converting it into doublesrop land, that 


(1) 17 Ind. Cas. 433. 

(2) 23 A, 184;3 Bom. R 237;2 M, L. T. 109; 17 
M.L.J.103:5 G. b. J. L135; 11 CG. W N. 32l; 4 A, L. 
J. 102 (P, 0.) 


is a matter whioh must depend upon the 
evidence given in the oase. As we said 
before, Mr, Ananthakrishna Aiyar’s sugges- 
tion that whoever might have improved 
the land, although he bea person between 
whom and the Ist defendant there is 
absolutely no~connestion, still he is entitled 
before ejectment to claim the value of the 
improvements, is one which we are unable 
to accept. Therefore, it was the duty of 
the lst defendant ta have adduced evidence to 
prove his case. 

There is another circumstance which also 
throws the burden upon the Ist defendant. 
In the written statement filed by him, he 
stated that, though in the demise of 1872 
items Nos. 1 and 2 were entered as nzlams, all 
such lands were left unoultivated, that 
some of the plaint lands were forest lands 
and were not frequented by people gener- 
ally. Here again he seemsto admit that 
a great portion of items Nos.: l and 2 were 
cultivable lands. Before the first Commis- 
sioner, the statements made by him show 
that. he did not lay claim to having made 
considerable .improvements upon these items. 
In Exhibit 3B he stated, as regards the 
major portion of item No. 1, that they were 
originally single crop lands and that they 
were dug and their level lowered and oon- 
verted into double crop lands. As regards 
the other portions he contended that 
some of them were reclaimed from item 
No. 5 and others from item No. 6, On 
the other hand, the plaintiff’s Kariasthan 
contended that all of them were nilams. 
There seems to have been no suggestion 
before the Commissioner that the lands were 
waste and that they were sonverted into 
single or double crop lands by the exertion 
of the lst defendant. As regards item No, 2, 
the sontention before the Ist Commissioner 
tended to negative any suggestion that a 
major portion of that item was reclaimed 
by the defendant and converted into double 
crop lauds. Under these circumstances, it 
was the duty of the lst defendant to have 
adduced snffisienf and slear evidence to gg- 
tablish his right to compensation. The 
District Judge lays much stress upon the 
fact that the income at the time of the 
demise was only 2123 paras of paddy, 
whereas in a suit brought by the plaintiff 


‘for use and occupation he estimated the 


income af almost 10 times that quantity, 


ae 
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’ not follow that because 
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We do not think that the inerease in the 
‘income is any criterion of increased value 
having been imparted to the lands by the 
tenant. It has to be remembered in the 
first place that Komu Menon, the Ist de- 
fendant, was a confidential agent of the 
Sthanee, and in all likelihood a favourable 
rent was fixed as against him by his 
master. 


- The increase in the net income might be 
"dug to a number of other circumstances. 


The decision in Thiruvatiyil Vatiath v, Vishnu 
Barathikal (3) was quoted as showing that 
if an increase in the income is proved, the 
presumption is that the tenant has improved 
the land. In our opinion the proposition 
has been too broadly stated. The District 
Judge has drawn attention to Exhibits Nos. 293 
aud 296 as showing that some improvements 
were made in a portion of item No. |, In the 
first place, we are not satisfied that A is 
really a portion of item No. J. Even granting 
for argument’s sake that itis so, it does 
on a portion of 
item No. l some improvements were made, 
“that is any indication that the whole of 
that property has similarly been improved. 
A is less than 2 acres in extent, One 
other cireumstance we must mention before 
passing away from items Nos. 1 and 2 and it 
is this: the Commissioners who inspected the 
place and submitted their report have not 
given any relevant evidence in the case, 
Thera seems to be an impression in Malabar 
that a report of the Commissioner is equi- 
valent to a judgment which is binding 
upon the . parties. Ordinarily the Commis- 
sioner’s report should be supplemented by 
the evidence. which he gives in the case. 
In the present instance, the Commissioner 
only embodies the statements made’ by the 
parties and does not give his own opinion 
on their contentions. Consequently it is 
practically of no use. On the whole, we 
have come to the conclusion that the pro- 
‘sedure adopted by the District Judge in 
throwing the onus upon the plaintiff, in not 
taking into account the admissions con- 
tained in Exhibit A, in attaching artificial 
importance to the increase in the net in- 
some and in not considering tbe statements 
made before the first Commissioner vitiate 
the judgment altogether. We have, there- 


(8) 28 Ind, Cas, 389, ` 
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fore, resolved to set aside his judgment in 
so faras it awards compensation for items 
Nos. 1 and 2 and to remand the appeal to him’ 
for fresh disposal. He will be at liberty 
to examine the Commissioners who have 


sent in their reports, with a view to as- 


certain whether any improvements were 
made by, the lst defendant; he can also con- 
sider any other evidence on the record to 
which his attention may be drawn by the 
parties on this question. 

As regards item No. 3 we must dismiss the 
appeal with costs. There is no evidence 
connecting this item with the desree, Bx- 
hibit 252, nor is there any evidence that 
compensation was estimated by the dec- 
ree ‘or concluded by a contract between the 
parties. i 


As regards items Nos. 4, 5 and 6, tke Sub. 
ordinate Judge fixed a particular sum as 
the amount of compensation payable to the 
tenant. The District Judge in appeal relied 
upon a notification published by the Gov- 
ernment in February 1910 regarding valua- 
tion. It is true that the desree in 
ajectment was passed in December 1909. 
Strictly speaking, the notification of the 


` Government is not evidense of the value 


of paddy in December 1909. But there, 
can be no question that before the noti- 
fication was issued inquiries must have been 
instituted, and having regard to the near- 
ness of time, we see no reason to differ 


. from the conclusion of the District Judge 


that the valne of paddy in Desember 1909 
was the same as that contained in the 
notification of the Government in February. 
1910. We must dismiss the appeal so far 
as these items are concerned with costs, 


As regards items Nos. 7 and 8, the position 
is this: prior to 15872, one Muneappa was 
the tenant of the Jenmi in respect of these 
items. After the first defendant obtained 
the decree, he and the Jenmi sued Mune- 
appa for redemption in 1882. A decree 
was passed directing the plaintiffs to pay 
Muneappa Rs. 3,000 and odd. At the 
time of the renewal in 1892, the Ist 
defendant was asked fo pay this sum to 
Muneappa and to task on that amount to 
his mortgage. The learned Advocate. 
General sontended that this contract comes 
within the proviso to section 19 of Act I 
of 1900, as the amount due was settled 
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by a contract in writing and registered. 
Mr. Ananthakrishna Aiyar,. on the other 
hand, argued that if is section 7 of the 
Act of 1887 that applies to the contract. 
It is not necessary to decide whether ses- 
tion 19 of the Act I of 1900 is not really 
retrospective and consequently - as the im- 
provements were ‘claimed. ‘under.the new 
Act, whether the question should not be 
desided with referencé ‘to that sestion. 


. Even. granting that section 7 of the Act 
- of 1887 applies, we are unable to hold 


that the settlement as to compensation 
come to in 1892 is not binding on the 
parties. That contract does, not take away 
or limit the right of a tenant. It only 


. settles the amonnt due under the. morb- 


-gage at the time of the renewal. We, 
therefore, 
is obnoxious to section 7. Farther we are 
clear that that section deals only with 
contracts which limit the right of the ten- 
ant to make tmprovenients after the date 
of the contract. 
‘by the - decision of the Fall’ Beach - 

Kunhalloor Puthia Veetil Rayarappa Aftiots a 
Vathukotlath Parku Punnissert Kelappa 


~ Kurup (4), to read the word‘ ‘and’ as mean- 


‘Ing ‘ors: Even in that ‘view what the 


'. Legislature prohibits the tenant from bind- 


ing himself by are (a) contracts. not to 


make any improvements, and .(b) contracts 
im- 


settling the amount>of the possible 
provements in advance. _The intention was 


— not to prejudice the rights of the tenants 


by an a priorz agreement without reference 
to the rights that may come into existensa 
-by the tenants working the property ina 
_husbandlike manner, > To this exception 
was added by the Act of 1900 by section 19, 
which enabled the parties to settle the 
-amount of compensation- by a document in 
writing and registered, 

The learned Vakil for the respondent 
drew: our attention to’Uthunganakath Avu- 
thala v. Thazhathorayil (5). The two learned 


— Judges who composed that Bensh took two 


different views of section 7, Mr, Justice 
Subramania Aiyar held “that all contrasts, 


' + whether it related to improvements effected 


before the date of the contrast or after, were 
within the mischief ‘of the’section, Mr. Justice, 
(4) 39 Ind. Cas. 741; 32. M. L. J. 110 atp. 117; 
(1917) M. W. N. 195; 21 M. L.. T. 245; 6 L. W. 617; 
40 M. 594. 
(5) 29 M. 435; 7 M. L. J, 293; 7 Ind. Dec. (N, s.) 308, 


59 


han 


‘fail to see how this provision- 


Of course, we are. spire Pi 
_ of the District Judge as regards the som- 


Davies held that all improvements “hich were 
effected after January 1886 were within the 
section whether they were before or after 
the contract. With all deference we are 
unable to agree with either view. We 
are not at liberty, as Mr. Justice Sub- 
ramania Aiyar did, to embark upon a cone. 
jecture as to the policy of the Legislature 
where the language of the section is plain 
and unambiguous, Prima facie, every, 
person is entitled to ‘enter into a contract ~ 
settling the acsounts between him and- 
another, or for settling the differences 
between them. If this right- of the 
freedom of contrast is to be taken away, 
-it must be. by express and clear words; 
and we find nothing in sestion 7, which 
takes away the effect of a settlement as 
to compensation for improvements effected 
“before ‚the date of the contract. As regards 
-the view taken by Mr, Justice Davies, we do 
not find any words in the section to justify the | 
‘interpretation placed by the learned Judge. 

We must, therefore, reverse the decree 


pensation payable for these items. If any 
‘new -improvements were made since 1392 
or if the tenant has done anything 
to guard, maintain or improve the improve- 
ments existing on that date, he will be 
entitled to compensation in respect of them. 
Otherwise the tenant is only entitled to 
the amount mentioned in Exhibit A. The 
District Judge must now assess any fresh 


-gompensation that may be claimed in the 
- light of the above observations. This must be 


done by the evidence on therecord. Costs 
to ba provided for in the revised decree. 

. In 8, A. No. 1884 or 1915. b 

In this sesond appeal Mr. Ananthakrishna 


-Aiyar -argued that the valuation given by 


the Appellate Court should be re-considered 
on three grounds: — 

(a) In the first place, he argued that 
the valuation of the paddy at the rage 
when the second Commissioner sent’ 


‘ his report should be taken into- taa 


We do not think the order appointing 
the second Oommissioner to assess the oom- 
pensation should be regarded as a direc- 
tion for re-valuation. That isa technical 
‘term and should be eonfined to cases 
mentioned in clause (3) of section 6. 
“Where a Commissioner has ignored the 
evidence and sent in a report based on 


— 


The decision in 


Kunhammad Kutii v. 


(7). 
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guess work, the direstion to a new Com- 
missioner todo that work properly is not 
a directicn to re-value. -Consequently the 
second Commissioner could orly take into 
account the value prevalent when the first 
Commissioner made his report. The 
language of section 6 renders this clear. 
Veluthemana v. Pathuma 
(6) also supports this 
Panchara |” Alleema 
The District Judge is, therefare, right 
on this question. 

(b) The “ second complaint is that the 
District Judge is wrong in regarding the 
supplemental report of the Commissioner 
as unauthorised, It is slear from the 
orders to which our attention was drawn 
that a fresh report was osalled for. The 
District Judge is bound toapply his mind to 
that report. 


(c) The third contention is also well 
founded. At the time of the renewed 
demise, the Jenmi was under. a contract 


to supply water to the tenant at a fixed 
rate. On the faith of the sontract, the 
defendant reclaimed the. Jahd in such a 


. way as to make it capable of receiving 


the water. If the contract had not ex- 
isted, he might ‘have improved the land 
in some other manner. Consequently we 
think that under section 9 (1) the tenant’s 


improvement has “caused an inorease in 
the value of the net produce of the 
holding.” The contention of the learned 


_ Advyocate-General that, as no second crop 


could have been cultivated in most of the 
lands if the Jenmi’s water was not utilised 
and— that, therefore, the tenant must 
be deemed not to have contributed to the 
increase in the income, does not do justice 
to the language of the section. In estis 
mating the net produce, the explanation to 
section 9 shows that_ .the tax payable 
for the water may be deducted as.a cost 
of the cultivation. The method by which 
the income was estimated on the basis that no 
water was supplied is wrong. 

We must set aside the decree of the 
District. Judge and remand the appeal 
for disposal to him in the light of the above 


observations. No fresh evidence. Costs toabide. 


Appeals alia Oase remanded. 
M, O. P, 


(6)17 Ind. Cas, 131. 
(7) 33 Ind, Cas. 746; 30 M. L. J. 203, 
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PATNA HIGH COURT. 
Givin Reviston Noa. 292, 219 TO 222 
or 1917. 

- January 11, 1918. 
Present:—Mr. Justice Roe and Mr, Justice 
Jwala Prasad. 

Maharani JANKI KUER—Appticayt 
versus 
KUKUR DUSADH AND OTHERS— 

RESPONDENTS, 

Civil Procedure Code (Act V of 1908), s. 116— 
Revision -- Jurisdiction—Erroneous decision upon point 
of law, whether ground, for interference, 

Section 115 of the Code of Civil Procedure does 
not apply to cases where the law enunciated by the 
lower Court is wrong with regard to the discretion 
vested in it or where the evidence adduced was 
inadmissible or was misunderstood, inasmuch as 
all those are errors affecting merely the result of the 


+ 


gitation of the Court’ upon the facts submitted to - 


ib: “they are not errors involving any a of 
jurisdiction, ip, 981, col. Li]. 


Revision from a denai of the Special 
Judge, Champaran, 

Messrs. P. Kennedy and Baikuntha Nath 
Mittra, for the Applicant. 

Mr. Hart Bhushan Mukerji, for Mr, Ambica 
, Prasad Upadhya, Messrs. Rajender Prasad, 
“ Tribkuan Nath Sahai’and Krishna Sahay, for 
the Respondents. h 
- JUDGMENT,—These five cases ‘arise from 
a decision of the Special Judge of Champaran 
upon appeals from the Assistant Settlement 
` Officer decreeing in a modified form suits 
for enhancement of rent upon holdings 
held under the Bettia Raj. The appli- 
cant before us is the Court of Wards . 
The grounds 
taken in revision are that the -limita- 
tions put by the Special Judge upon the 
enhancement applied for were based upon 
an unlawful exercise of .the discretion 
vested in him by section 35 of the Bengal 
Tenancy Ast, The learned Judgein deal. 
ing with these cases considered, firstly, the 
, disparity between the prices of staple food 
crops for the ten years immediately prior 
to the application for settlement of rent 
and the prices of those crops during the 
ten years immediately prior to that period, 
He ascertained that if the disparity alone 
be considered,. the Raj was entitled to an 
enhancement of 41: annagy in the rupée, 


_ but in view of the fact that the disparity 


was an abnormal disparity, considered that it 
would be unfair to give an enhancement 
of 45 annas, and, therefore, gavean enhance. 


+ 
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Q 
_ ment of three annas only. Objection is 
. taker to this line of reasoning on two 
grounds, -firstly, that’ under section 32 it 
must be taken that the Legislature had 
considered, before. settling periods _ of ten 
years as the periods to be. compared; all 
possibility of abnormal rises and falls in 
specific yeara. 
years’ rule was inserted after full gon- 
` sideration by the ~Legislative Council and 
that- the discretion vested in the Judge 
under section 35 was’ not meant to extend 
to a modification of the provisions, of 
section 32. Jt is pointed out in this son» 
nection that section -32 itself makes pro- 


vision for any abnormal rise or fall by 
giving the Court power to . select any 
period of ten years -it chooses ag the . 


- period to bò compared with the period 
immediately prior to the suit. The second 
ground taken upon which the proceedings 


.. of. the Judge should be ‘set aside is, that ` 
the whole basis of the argument that the” 


latter years were abnormal “years is based, 
firstly, upon evidence not legally adintesible, 


and segondly, upona complete misunder- ` 


standing of that evidence. With regard to 
‘both thesa points we are of. opinion that 
section: 115 of the Code of Civil Prose- 


+ 


law enunciated by the learned Judge was 
wrong , with regard to the discretion vested 


in him, It may be that the. evidence 
- adduced was inadmissible. - It may be 
, that .if was soisunderstood, But these 


are all errors affecting merely .the result 
of the cogitation of the learned Judge upon 
the facts submitted to him.” They are not 
errors involving any question of jurisdic- 
. tion.’ This seems to us to have been the 
view taken in Madhavrav Ganeshpunt Oze 
v. Gulabbhai Lallubhai (1) and the date 
of that desision indicates tha 
ferences with the decisions, of the Courts 
below quoted in I. L. R. XVIII Bombay had 
. not the approval of the Divisional Bench 
responsible for the ` latter decision. The 
latest oase upon the point is ' Balakrishna 
Udayar v. ‘Vasudeva Atyar (2), in whioh 


~ ab page 58* their Lordships of bie Judicial f 


eo) 23 B. 177; 12 Ind. Dec. (N. s.) 116 | 
2) 40 Ind. Cas. 650; 22 0. W. N. 60; 15 A. 
Í. J. 645; 2 P; L. W. 10l; 88 M. L. J. 69; 267C. L. J, 
143; 19 Bom. L. R: 716; (1917) M. W. N. 628; 40 M. 
793; 6 L. W 50k; 11 Bur. L. T, 48 (P. 0.). 
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Committees held that the sestion is not 
dirasted against conclusions of law or fact 


in which a question of jurisdiction is not 


involved. It is to be noted - further that 
in Sajivan Mahto v. Gulab Ghand Lal (8) 
the Hon’ble the Chief Justice was of 


“opinion that the decision. of the Diatriot 
‘It is argued that the ten 


Court upon a point of law was manifest- 
ly-erroneous.- He declined to interfere on 
the.ground that no appeal lay, and son- 
tented himself with pointing ont the error 
in orden that a 
similar error might not be committed in 
` faturé. In the- case before us we are not 
prepared to discuss the question whether 
thera was any error of law in the deoi- 
sion of the Spesial Judge, but must draw 
attention to the danger of an implied 
promise tn the tenants of the estate son- 
tained in the judgment before us. The. 
learned Judge says: “I may state here that I 
propose to follow this decision in all future 
appealsfrom theBettiah Sub. Division, whether 
or not the Assistant Settlement Officer may 


have stated the case as he has done in 


the presènt judgment, unless special reasons 
for departing from it are made ont. The 
reasons given for the present decision are of 
general application, and it would not be 


dure does not apply. It may be that the „fair that decisions should vary becacse one 


Assistant Settlement Officer states the same 
case differently from another. If Second 
Appeal No. 13 of 1916 were now before 
me J. should decide it differently on this 
The Court of Wards naturally” 
anticipates ‘that the special reasons refer- 
red to in this passage must be reasons 
not hitherto advanced. We have no doubt 
that this is not the true meaning of the 
passage. Inasmuch as no appeal lies from 
the judgment of the Special Judge, wa 
are confident that all further appeals will 
be heard upon their merits, and the argu- 
ments on the points urged again considered, 
The learned Jndge has been moved to 
change his opinion already in one direa- 
tion. It may be'that on further considera- 
tion he may be moved to change it 
in another. We may note. for instance 
that there is said to be authority for the 
proposition that Government publications _ 
are not: admissible in evidence. This isa ~ 
considered before 


(3) 35 Ind. Oas. 678; 1 P. L. J, 409 


` 


= 


~ 


kas 
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quotations are allowed from Administra- 
tion reports, ~ Farther it is said that the 


, Court of Wards will be able to put before 


the Oourt. ab the next hearing. figures 
which will-show that it is possible to 
divide the thirty years for which price. 
lists have been kept in this province, into not 
less than twenty. snosessive decennial periods. 
If it is shown as the result of the comparison 
-of twenty successive desennial periods that 
the tendency. in any ‘given. direction has 
been steady, it can .no longer be said 


IN DIAN OASES. 


that „there ia in the conditions of any 
one. period anything abnormal. These ` 
points. no` doubt .will ‘be regarded ‘as 


special reasons for, reconsideration of. the 
judgment - now- before us. For the 
reasons stated the. applications fail and 
are rejected with soita, two. gold mohurs in 
.each case, 

ye Applications rejected, 


NAGPUR JUDICIAL COMMISSIONER'S 
. COURT. sk 
Sevonp Uivin Appzat No. 508 or 1917. 
g April 6, 1918, 

Present:—~Mr, Batten, A. J.C, 
“HAZARILAL MOTILAL ere 
versus 
SHYANIBABU AND ANOIHER—. 
RESPONDENTS. 

C. P. Land Revenue Act (XVIII of 1881), s. 69, 
applicability of-—-Settlement record, entry in, suit 
for correction of —Limitation applicable. 

Section 69 of the O., P. Land Revenue Act relates 
to disputes as to whether.or not land admittedly 
belonging to one particular proprietor is sir land 
or not, It has no application whatever to disputes 
as to whether A or B is the proprietor of a plot of 
` Jand, 

The special rule of limitation laid down in section 
69 (4) of the O, P. Land Revenue Act has, therefore, 
‘no application whatever to a suit brought for the 
correction of a settlement entry in "which the 
defendant has been recorded as a proprietor instead 
of as an occupancy tenant of sir land. 

Appeal from the decree of the Additional 
Distrieé Judge, Saugor, 
No. 45 of 1917, desided on the 24th August 
1917. 

Mr. G. L: Subhedar, for the Appellant. 

JUDGMENT ~The lower Courts in this 


in Civil Appeal. 


_ 69 (4) of the Central Provinces Land Reve- 


-~ 


` [1916 


1 


case have diomiased the wiih solely on the. 
ground of limitation, holding that the special. 
period of one year laid down in sub section 
(4) of section “69 of the” Central Provinces 
Land Revere Act is applicable to the case. 

Section 69 relates to disputes as to 
whether or not land admittedly belonging 
to ‘one particular proprietor is sir land or not 
sir land. fection 69 has no application what- 
ever to- disputes as to whether A or Bis 
the . proprietor of land, In this oase the 
plaintiffs’ claim is that they are the pro- 
prietors of the land and that the defendant 
is only their occupancy tenant, They som- 
plain “that at the settlement the defendant 
No. :1 was recorded as propristor instead 
of as occupancy tenant, The mistake 
alleged to have ocourred is that whereas 
defendant No. i was formerly the 
prietor cf the land as his str and he has 
now ceased to be proprietor and has now 


become occupancy tenant; he is‘still wrongly . 


recorded ‘as proprietor of -sir . land instead 
of as occupansy. tenant of the land which 
was formerly sir. 
their case, they can have no. possible obe 
jection to the defendant No. 1- being re- 


“ sorded as sir ‘proprietor instead of ordinary 
. proprietor. 


The question whether the land , 
should be recorded as sir or not, does not. 
arise in this case. The. sole question is 
whether or not plaintiff is the- proprietor 
and defendant No, 1 the tenant. . The spe. 
cial rule of limitation laid down in section 


noe Act has, therefore, no application what- 
ever to the ‘ease. The oase has 
decided on wrong grounds and is remanded 
to` the`lower Appellate Court for further 
trial with reference to the above reniarks.. 
It ia to bə observed that the plaintiffs com- 
plain that the settlement entry is incorrect 
but they have filed no copy of tha’ settle- 
ment entry to which they object, ` 
the suit can ba 


properly desided, ‘the 


plaintiffs must-be called upon to file a copy: 
‘and - 


of the entry to which they object 
which they say is wrong, A rafand certi- 
ficate will issu. 
in the suit, 

; Case remanded, 


pro- 


o 


been . 


Bəfore . 


Other ests will be costs 


If the plaintiffs fail in . 


t 


~ Interest, 
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| AZIZ KHAN V. DUNI CHAND. f 
PRIVY COUNCIL. - 
` APPEAL FROM THE Poxsas Carer Court. 
April 16, 1918. 


Present: —Viscount Haldane, Lord Dunedin, 
“Lord Sumner, Sir John Bdge and Mr. 


"y 


` Ameer Ali... , 
AZIZ KHAN — PLANTIFF— APPELLANT l 
versus . 
-DUNI CHAND AND OTHZRS— DEFENDANT g= 
RESPONDENTS, 


Contract Act ‘(IX of 1872), s. 16—Mortgage~z 
high vate of-—-Transaction improvident— | 
Hardship— Relief, whether can be given. 

Even where a transaction appears to be undoubt. 
edly improvident, in the absence of any evidence to 
show that the mortgagee has taken undue advantage 
of his position, a Court of Justice cannot give relief 


to the mortgagor on grounds of simple hardship, 
[p. 984, o«l, 1.] 


Appeal from a NG and decree of the 
Chief Court of the Punjab (Mr. Justice Agnew . 
and Mr, Justice Shadi Lal) in Appeal'No.-928 
of 1912, dated the 15th July 1913, reported 
as 20 Ind. Cas. 812, reversing: decres of the 
Divisional J udge, Attack. 
| Mr. Erfan Ali, for the Appellant: 

- JUDGMENT: 
Mr, Anger Att.—This is an appeal from 
“a -judgment and decree, of the Chief Court 
of the Punjab, dated the 15th July 1913, 
. and arises out of a suit brought by the plaint- 
iff in the Court of the District Judge of 
ttock for the redemption of two mortgages 
“in respect ofa large trast of: lind in that 
district of which he has acquired by purchase 
a one-third share. 

it appears that the lands in suit 
belonged originally to one Bahadoor Khan, 
who on the 23rd May 1878 gave it 
in usufructuary mortgage tothe defendant- 

` respondent for a term of fifteen years, 
The amount borrowed on that mortgage 
. was Rs. 400 and ‘it was stipulated 
that the mortgagee should receive the 
rents and profits in lien of interest, and 
that at the “end of the fifteen yéars the 


mortgagor should be entitled to take back - 


the property on. payment of the prinsipal 
amount borrowed. In 1881, Bahadoor 
borrowed from the defendant ancther sum 
of “Rs. 550 on mortgage of the same 
property. The document in” respect of 
this loan is dated the 17th January 
188i. It resites the first mortgage 
` and states tbe money 
is Rs. 550, the total debt béing Rs. 


950; 
it then provides that for four 


years 


INDIAN OASKS, _ 


< the money borrowed - 
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sade 


should carry no 
interest; that after four yeara if the debt 
18 dopad it should bear intereat. at 25 
per cent, per annum, and in case of default 
in the annual payment of interest it should 
be caloulated at compound rate. 

In the suit the plaintiff claimed to 
redeem on-the basis of the first mortgage, 
his contention being that the-sesond mort- 
gage, owing to ambiguity, was void under 
the provisions of section 29 of the Indian . 
Contract Act. The defendant, on the other 
hand, contended that” the plaintiff sould 
only redeem on. payment of the whole mort- 
gage debt with compound interest at the 
contractual rate, amounting in the aggre- 
gate to over a lakh of rupees. The 
District Judge held, in substance, that, 
, although the second mortgage Was some- 
“what ambiguous, .the meaning of the 
parties- was sufficiently clear, viz, that 
interest should be chargeable only on 
Rs. 550. He held farther that the contrast 
as to compound interest was unconscionab’s 
entered into by the mortgagor when he 
“Was under pressure amounting to undue 
' influence.” He accordingly decreed redemp- 
tion upon payment by the plaintiff of the 
sum of Rs. 950 with simple interest 
on Rs. 550 at the rate of 25 per cent. 


‘from the date of the second mortgage to 


date of suit, which amounted to some- 
thing like Rs, 3,351. With the principal 
the total amount deoreed came to Rs, 4,301, 
From this decree the defendant appealed 
to the Divisional Judge, who was of 
opinion that the plaintiff was bound by 
the mortgagor's contrast to pay compound 
interest. But as, the defendant had claimed 
in appeal only Rs. 10,000 in addition 
to the amount decreed by the first Court, 
and as this amount, in his opinion, was 
considerably below what was actually due, 
he varied the District Judge’s decree by 
increasing the amount to be paid by the 
plaintiff in order to enforce redemption 
to Rs. 14,301, but restricted the redemption 


. to one-third of the property mortgaged. 


The plaintiff thereupon appealed to the 


_Chief Court on the same ground he had 


urged in the Courts below. The learned 
Judges have held that althongh the 


now borrowed. language of the second mortgage is by no 


means free from ambiguity, the interpre- 
tation offered by the Counsel for the 


at 


.consistent, Viza, 


four years 
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appeared to them olear and 
that the first mortgage 
was subject to its own conditions; that the 
loan under .the second mortgage was to 
sarry no interest for four years; that after 
interest was payable on it 
aunually at the rate of 25 per cent, and 
in. default of such annual payment of 
interest, compound interest was chargeable; 
and that the -amount borrowed plus such 
interest was repayable. at any time- after 


réspondents’ 


four years from the date of the mortgage. ` 


was no eyl- 
as to compound 


They also held that there 
dence that the gontragt 
interest was entered into under pressure 
or undue influence. They accordingly dis- 
missed the plaintiff’s appeal as regards the 
amount, but varied the Divisional Judge’s 


entitled to redeem the entire. property on 


. payment of the Rs, 14,301.7-9. 


Their Lordships see no reason to inter- 
fere with the judgment and décree of the 
Chief Court, The interpretation of the 
second document on which the learned 
Judges have proceeded appears to ‘their 
Lordships reasonable and consistent, 
transaction was undonbtedly improvident, bat 
in the absence of any evidence to show that 
thé money-lender had unduly taken advantage 
of his position, it is difficult for a Court of 
Justice to give relief on grounds of simple 


~ hardship. ` 


Tbeir Lordships will accordingly advise 
His Majesty:that the appeal should be dis. 
missed but without costs, as the respondents 
do not appear. oe 
' Appeal dismissed, ° 


f 
Le 
kal 
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NAGPUR JUDICIAL COMMISSIONER'S 
; COU - 


RT, 
Fcast Crvit Arrear No, 51 or 1918. 
December 5, 1918. 
|Present:—Sir Henry Drake-Brockman, J. C. 
VINAYAKRAO KRISHNARAO 
— DeFENDANT—~—JUDGMENT- DEBTOR— 
, APPELLANT 
. versus 
BAIJANATH SALIGRAM— 
Praintire— DhGCnER- HOLDER— 
RESPONDENT, 
Limitation Act (IX of mi 8:6, Sch. I, Art, 151, 


Cl 


Pd 


- decree by dealaring that the plaintiff was | 


The - 


applies to applications generally 


= 


oe of—Civil Procedure Code (Act V of 


1908), O. XXXIV, r. 5 (2)— Mortgage suit—Final 
decree, application for—~Limitation— Minority of 
applicant, , effect of. 

Section 6 of the Limitation Act applies solely to” 
the time for the institution of a suit or the time 
for an application for an execution of a decree. It 
does not apply. to an application to make a decree 
absolute. [p. 985,,col. 1. 

Nizam-ud-din Bhah v. Bohra Bhim, Sen, 43 Ind. Cas. 
870; 40 A, 203; 16 A. L. J. 85, followed. 

A mortgage suit remains pending’ until a final 
decreé is passed. An application for a final decree in 
a mortgage suit being governed by the Code of 
Civil Procedure is subject to the limitation prescribed 
by Article 181 of Schedule Iaf the Limitation Act. 
[p. 935, col. 2; p. 886, col. 1.] 

Digamber v. Ganpat, 33 Ind. Cas. 496; 12N. L. R. 
50 and ` Lakshmi Achi v. Subbarama Aiyar, 29 Ind. 
Cas. 142; 39 M.-488 at p. 492; 2 L. W. 403; 28 M. L. J, 
490; (1915) M. W. N.327; 17 M. L. T. 385, followed. 
| Appeal from a final decree passed on 2nd 
March 1918, in the Mortgage Suit No. 19 
of 1910, passed .by the Additional District. 
Judge, ‘Saugor. ` 

Mr. D. T. Mangalmoorty, for the Appel- 
lant, 

Mr.. Q. I. Subhedar, for the Respond- 
ent.. 

JUDGMENT. — The ` facts of the case 
ovt of which thig appeal arises may be 
briefly stated. 

The plaintiff, who was thén a minor, 6 
obtained on -the 19th October 1910 a 
preliminary desree for sale of immoveable 
property on foot of a mortgage. On the“ 
lst October 1917 he applied under rule 
5 (2), Order XXXIV, Ist Schedule to the 
Civil Prosedure Code, for a final decree 
for sale alleging that he bad reached the 
age of 18 on the 30th September-1917, The, 
380th September 1917 was a Sunday, The 
mortgagor did not oppose the application 
but the present appellant, who pur- 
chased the mortgaged property perdente 
lite, contended that the plaintiff attained 
-majority in June 1914 and that in any 
case the application was time-barred, 
section 6 of the Indian Limitation Act, 
1908, having no application. The lower 
Court found on the evidence adduced by 
the plaintiff that he was born on the 
lət October 1896,-and this conclusion: is- 
now accepted by the appellant though 
impeached in one ‘of the grounds of appeal, 
The learned Additional District Judge held 
also that section 6 of the Limitation Act, 
which he wrongly sited as section 7, 


and ig 


f 


t 


athe application for a final decree, 
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not confined to applications ` for execution 
of decrees. From the fact that. Maharaj 
Kumar Guneshwar Singh v. Jagadhatri Pershad 
Narain Singh (1), a case decided in 1898, 
was cited in support of this conclusion 
as well as from the citation of section 7 
it appears that the Judge had not before 
him a copy of the Limitation Act (IX of 
1908),niow in force. 

The plaintiff having obtained 
decree for sale, the purchaser of, the 
mortgaged property has preferred this 
appeal, -That section 6 of the Limitation 
Act will- not help the plaintiff-respondert 
is conceded on his behalf by his learned 
Advocate and there is clear authority 


a final 


against the view taken by the lower Court, 


in Nitzam-udedin Shah v. Bohra Bhim Sen 
(2), where it was pointed -out that the 


section applies solely to the time-for the + 


institution of a suit or the time’ for an 
application for the execution of a decree. 

The appellant contends on the authority 
of Digamber v. Ganpat (8), Nizam-ud-din. 
Shah w. Bohra Bhim Sen (2), above cited, 
and Lakshmi Achi v. -Subbarama Aiyar. 
(4) that a mortgage suit remains pending 
until a final decree is passed and that 
being 
governed by the Code of Civil Prosedure, is 
subject to the limitation prescribed by 
Article 181 of the Limitation Schedule now 
in force. 

For the zxespondent reliancé is placed upon 


Madhab Mont Dasi v. Pamela Lambert (5), 


where it was held that Article 1&1 does not 
govern an application for an order absolute 
under rule 3, Order XXXIV. The case, 
however, must be distinguished on the 
ground that the preliminary decree for 
foreclosure was obtained before the present 
Code of Civil Procedure came into operation. 
As pointed out by Jenkins, O. J. in Amolak 
Chand v, Sharat Ohandra (6), the Judges 
expressly refrained from desiding that 
the “present Code applied and in fact 


(1) 80. W. N. 24, 

(2,43 Ind. Cas. 870; 40 A. 203; 16 A. L. J; 65. 

(3) 33 Ind. Oas, 496; 12 N. L. R. 50. 

(4) 29 Ind. Cas. 142; 89 M. 488 at p. 492; 2 L. W. 
403; 28 M. L J. 490; (1915) M. W. N, 327; 17 M. L. 
T, 385. 

(5) oe Cas, 587; 37 C. 796; 150. W. N. 387; 12 
C.L. 5.3 
(6) 11 Tna. Cas, 943; 38 Ç. 918 sepi 922; 16 C. W. 
N. 49, 


Ma 


treated the case as not falling under that 
Code by diresting that an order absolute 
should be made. 

Before the Code of 1908 samé into force, 
the Caleutta High Court had long held 
that there was no period of limitation 
within which a mortgagee was bound to 
apply for_an order absolute for sale in a 
suit brought for sale of the mortgaged 
property. The ratio decidendi was that the 
application was one to-obtain a supplementary 
decree, that the general Article (178 
now 181) wasthe only Article that could 
possibly be applied and «that the said 
Article applied only to applications under the 
Code of Civil Procedure. A similar view 
prevailed in this Court [sea Tallappa v. 
Dattu (7) and Jaka v. Jamna (8)|. This 
view, however, is no longer tenable after 
the desisions of the Privy Counsil in Batuk 
Nath v. Munni Det (9), Abdul Majid v. 
Jawahir Lal (10), and Munna Lal Parruck v. 
Surat Ohunder Mukerji (11). Their Lordships 
of the Judicial Committees have plainly sp- 
proved of the position taken by the Allahabad 


‘High Court that an application | for an 


order absolute for foreclosure or. sale 
under the Transfer of Property Act was an 
application to execute or enforce the con- 
ditional desree and that the period of 
limitation was, therefore, three years from 
the date of the desree. The conflict of 


_desisions above mentioned has now been 


removed by transferring to the Civil 
Prosedure Code the provisions relating to 
mortgage decrees and by laying down that 
what follows the first deeree is not an 
order for sale or foreclosure but a decree 
for sale or foreclosure. Such an application 
as that in the present case is, therefore, not 
one for execution of the first desree and 
consequently neither Article’ 182 of the 
Limitation Schedule nor sestion 6 of the 
Limitation Act applies. That Article 181 is 


(7) 5 C.P. L. R. 61. 

(8) 16 C. P. L. B. 114, 

(9) 28 Ind. Cas. 644; 86 A. 284; 18 ©. W. N. 740; 
12 A. L. J. 596; 19 0. L. J. 574; 16 Bom. L. R. 360; 
27 M. L. J. 1; 16 M. L. T. l; 1L. W. 729; (1914) M. 
W. N, 437; 41 L A. 104 (P. C). 

(10) 23 Tnd. Cas. 649; 36 A. 350; (1914) M. W. N. 
485; 27 M. L. J. 17; 12 A.L.J. 624; 16 Bom. L. R. 
395;.18 O. W. N. 963; 19 O, L. J. 626; 16 M. L, T. 44; 
1 L. W. 483 (P. O0). 

(11) 27 Ind. Cas. 683; 42 0. 776; 2 L.W. 282; 17 
M. L. 'T. 120; 21 0, L. 1 118; 19 0. W. N, 661; 17 
Bom. L. R, 408; 28 M, L, J. 470; 42 Í, A. 88 (P. G.), 


| 
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applicable was held in Madho Ram v. Nihal 


Singh (12) and Ramji Lal yv. Karan Singh 


(13). 

The view [have taken is in acoord with 
that of a Bench of this Court in Chunnilal v. 
Tikamdas (14), where itis held that the 
limitation for an application under rule 
6, Order XXXIV, is that prescribed by 
Article 181. The appeal suaseeds, the final 
decree for sale passed by the lower Court 
is set aside and the application for such a 
deoree is dismissed. 


“The appellant will pay the sosts incurréd * 


by the respondent for translating documents, 
as the translations were required in connec- 
tion with the ground of appeal, which con- 


- tests the finding that the respondent did 


not attain majority till the Ist Ostober 
1914, The other coste in this Court will 
be. borne by the respondent. The appellant 
will pay the costs incurred by the respondent 
for witnesses inthe lower Court, bub all 
the other costs in that. Court will be paid 
by the respondent, 
Ina accepted, 
(12) 30. Ind. Cas. 494; 38 A, 21; 13 A. L. J. 985.. 


(13) 40 Ind. Cas. 424; 39 A. 532; 15 A. L. J, 448. 
(14) 89 Ind. Cas. 854; 13 N, L. R, 76. 


PATNA HIGH COURT. 

First Civic Appeat No. 129 or 1917. 
December 10, 1918. 
Present:—-Mr. Justice Roe and 

Mr, Justice Coutts. 
RAM SUNDER SAHU— APPELLANT 
versus 
RAM NARAIN SAHU AND OTHERS— 


RESPONDENTS. 

Specific Relief Act (I of 1877), s. 42, scope of— 
Declaration of pust right, sutt, for, maintainability of 
—Transfer of Property. Act (IV of 1882), s. 41— 
Transfer by ostensible owner—Transferee, position of-— 
Enquiry, reasonable, effect of. 

Section 42 of the Specific Relief Aci provides 
for the declaration of a present legal character or a 
present legal right. It has no application to a 
case where the plaintiff seeks a declaration as to a 
right which has ceased to exist. [p. 938, col. 1.] 

Defendant purchased a mahal from the farzidar of 
the plaintiff after making reasonable enquiries which 
satisfied him that the fargidar was the real owner of 
the mahal; 
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Held, that the defendant being a bona fide pur- 
chaser for value from the ostensible owner, the 
plaintiff was. debarred by section 41 of the Transfer 
of Property Act from setting up his title to the 
mahal, [p. 989, col. 1,] 


Appeal from a decision of the Sabordiicte. 
Judge, Mozafferpore. 

Messrs, Sayed Hasan Imam, M, Yunus, 
Lakshmi Narain Sinha and Shiveshwar Dayal, 
for. the Appellant. 

Messrs P, K. Sen, Fakhruddin, Rat 
Saran Prasad and Nirsu Narain 
for the Respondents. 

JUDGMENT, 

Coutts, J.—This wasa suitin respect of a 


Guru 
Sinha, 


certain temporarily settled estate galled Chak | 


Jalal Charidar Diari, bearing No. 11918 on 
the revenue roll of the District of Muzaffarpur. 
We: do not know much abont the history 
of. this estate, but it appears to have been 
settled by Government for short terms of 
years from about the year 1842. In the 
year 1896 default was made in payment of 
reyenue by the proprietors and according 


to the case of Ram Narain Sabu, the plaint- | 
iff, who was one of the defaulting pro-. 


prietors, he purchased at the sale in the 
name of a servant of his, named Kuldip 
Narain. What was purchased at the sale 
was the right, title and- interest of the, 
settlement holders who were holding for a 
term of years. After the expiry of this 
term there were ‘further settlements by 


. Government with Kuldip Narain, the last 


settlement being for 3 years from Ist 
April 1913 to the Ist of March 1915, and 
the plaintiff’s case is that all these settle- 
ments were really made with himin the 
name of Kuldip Narain. In December 1913 
Kuldip was very ill and as he appeared 
to be dying the plaintiff alleges that in 
order to protest the property from the 
heirs of Kuldip, he got the latter to execute 
a Kobala in the-names of his brothers, 
There was delay in registration of the 
Kobala and Kuldip died before if was 
registered, After his death registration was 


applied for but execution was denied by ` 


Kuldip’s heirs and registration was refused. 
Subsequently in February 1914, Kuldip’s 
minor son Harender Prosad, defendant 
No. 6, through his mother executed a Kobala 
in favozr of Ram Sunder Sahu, defendant 
No. 5. Ram Sunder got his name regis- 
tered and appeals to the Collector and 
Commissioner by Ram Narain. were in. 
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-fructuous. Ram Sunder did not at once get 
possession, but in April 1916 he got settle- 
ment from Government for 3 years and in 
a case under section 144, Criminal Prosedure 
Code, he got possession. 


the institution of the -present suit. In his 
plaint Ram Narain asked that it might be 


. declared that Chak Jalal was held in Milkiat 


by him, that Kuldip Narain was his Farzi- 
dar, and that the defendants bad got no 
right in the Mahal, Further having been 
disposséssed in the case under section 144 
the plaintiff asked that he might be put 
bask into possession. The defendants raised 
various pleas which appear sufficiently from 
the issues framed inthe case, which were 
as follows:— 


_ 1. Whether the Secretary of State for 
India in Council isa necessary party to the 
suit? G 

2. Whether ‘section 36 of Act XI of 
1859 bara this suit? Is the -plaintiff other- 
wise estopped from prosecuting the suit P ` 

3. . Whether the defendant 2nd party 
Ram Sunder Sahu is a bona fide purchaser for 
value and is the plaintiff -stopped from dis- 
puting his title? : 

4, Whether Kuldip Narain was a Farzi. 


“ darof the plaintiff and. whether the plaintiff 


_ that Kuldip Narain was his Farzidar. 


has got any title to the Mouza in suit? 

5. Whether the defendant Ist party 
has been improperly made defendant in the 
suit? SEN 

6. Whether the defendants are entitled to 
confirmation of possession? 

7. To what relief, if any, the plaintiff is 
entitled? 


The learned Subordinate Judge feund the 
first four issues in favour of the plaintiff. 
But in view of the fact that it was 
outside the jurisdiction cf the Court to 
deside whether Government was:justified in 
giving settlement to the defendant, he 
declined to give a decree for possession, 
He has, however, passed a decree declaring 
that the plaintif was the real auction- 
purchaser of the temporarily settled Mahal, 
Chak Jalal Charidar Diara; that he was a 
settlement holder up to March ‘916, and 
He, 
however, held that the defendants Nos. 1 to 
4 were not necessary parties. Against this 
decree the defendant Ram Sunder has 


pppealed and there is a gross-sppeal against 
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the decision of issue No. 5 declaring that 
defendants Nos. i to 4 had no interest in 
the property. The plaintiff’s cross-appeal 
bas not been pressed and I would dismiss 
it without costs. | 

Two points have ‘been argued in the 
appeal by Ram Sander Sahn: (1) that seo- 
tion 41 of the Transfer of Property Act’ is a 
, bar to- the suit, and (2) that the dearee’ 
is bad in view of the provisions of secticn 
42 of the Specific Relief Act. I will deal 
with the latter point first. The first 
clause of sestion 42 of the Spesific Relief 
Act runs as follows: Any person entitled 
to any legal character, or to any right as to 
any property, may institute a suit against 
any person denying, or interested to deny, 
his title to such character or right, and 
the Court may-in its discretion make 
therein a declaration that he isso entitled 
and the plaintif need not in such snit 
ask for any further relief.” The question, 
in the- present case, is whether the plaini- 
iff is entitled to any legal charaster or to any 
right as to any property -which would entitle 
him to a declaration such as has been 
given. With regard to this point the 
portion of the decree with which we are 
concerned, runs as followa:—"It may be 
declared that the plaintiff is the real 
auction-purcHaser of the temporarily settled 
Mahal, Chak Jalal Charidar Diara, and that 
he is the settlement holder upto March 
1916, and Kuldip Narain Singh was his 
Farzidar.” On the face of it this is not 
a declaration that the plaintiff is entitled to 
any present legal character or that he has 
any present right to the property in dis- 
pute. The-learned Subordinate Judge realised 
this, for he says in his judgment: “If 
may at first appear that it (the deslara- 
tion) oah be of no practical use to the. 
plaintiff”, but he continues as follows: — gg 
Chak Jalal is a temporarily settled estate, 
the property of a private individual, 
and as some right is reserved to the last 
settlement holder as is indicated by Kuldip 
Narain’s Patta, Exhibit 16, clause 4, namely, 
the right to receive some Malikana in case 
of refusal to take fresh settlement, and as 
it further indicates that settlement would 
be offered in the first instance to the last 
settlement holders, I think the declaration 
will bo of great use to the plaintiff ip 
approaching the Government and asking 


' fixed, you shall 


ı regard to this also is 


the Subordinate Judge and is not within 
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for a temporary settlement with him after 
the expiry of the term of the present settle- 
ment, even if it is conceded that he cannot 
do so now.” Now it is not and it cannot 
be contended that Government would either 
with or without ,this deslaration be bound 


to give the plaintiff a settlement and it 


is in fact almost certain that Govern- 


ment, when they knew the fasts, would . 


not give a settlement. They would certainly 
not give a settlement if Kuldip Narain is 
not his’ Farzidar and even assuming, as 
the learned Subordinate Judge has found, 
that Kuldip Narain was his Farzidar, he 
ig: Go-proprietor who has gone behind 
the backs of his co-sharers and has got 
a-settlement by means of a Farzi trans- 
action. This would certainly not find favour 
with Government and in fact it would appear 
that it- has not done so, for settlement 
has, as I have already said, been made 
with the: defendant Ram Sunder ‘in 1916, 
who has also got his name registered in 
the Collestorate. The decree, therefore, in 


- go far as. any settlement is concerned, could 


he nothing more than a recommendation 
to Government. It was no deolaration of 
a present legal character or a legal 
right, and it is not within the scope of 
section 42 of the Specific Relief Act. 
The learned Subordinate Judge, however, 
seems to think that by reason of a certain 
olause in Kuldip Narain’s Patta of 1910 
the declaration which he has given will 
assist the plaintiff in getting Malikana. 
The clause runs as follows:—That at the 
end. of the aforesaid period of eettlement 
you shall have the right to a renewal of 
the settlement on the revenue that may 


be fixed. If you do not take the settle-~ 


reyvenne that be then 
be entitled to receive 
Malikana at the- usual rates.’ The plaint- 
iff, however, never asked for a declara- 
tion that be was entitled to reseive Mali- 
kana nor has any such” declaration been 
made.‘ All that’ the Subordinate Judge 
intends by the declaration is that it sball 
help the plaintiff in the event of bis 
making a slaim for Malikana „and 
apparently conveying a pious hope that he 
may get it. The declaration then in 
nothing more than 
a recommendation to Government from 


ment on the 
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the finding of the Subordinate Judge that | 


the plaintiff oan have any right to re-settle- 
] He relies on tbe Patta 
of 1910, but 
Kuldip was holding ~ when he died was 
a Patta of 1913, which has not been pro- 
duced. Ram Sunder’s. Patta of 1916, Ex- 
hibit T, however, has been produced and it 
contains no provisions for either re-settle- 
ment or payment of tMalikana and . there 
is nothing to show ; whether the Patta 


-of 1913 was similar to the Patta of 1910 


or to ‘that of 1916.. In faot as the onus 
was on the plaintiff and? as he has not` 
produced the Patta ‘of 19138, there is a 
suspicion that if hè, did produce it, it 
would be against him. In any case in 
the absence of the Patta, I am, not pre- 
pared to acospt the view of the learned 
Subordinate Judge that there is any pro- 
vision in it for either Malikana or for 
settlement. 


oF 


the“ Patta under which | 


I now come’ to, the question whether — 


sestion 41 of the Transfer of Property 
Act is a bar to the suit. This section 
runs as follows:— "Where, with the consent, 
express or implied, of the person interested 
in immoveable property, a- person is the 
ostensible owner of such property and 
transfers fhe same for sonsideration, the 
transfer shall not be voidable on the ground 
that the transferor was not authorized to 
make it, provided that the transferee, 
after taking reasonable care’ 
that the transferor had power to make 
the transfer, has acted in good faith.” 
So far as the first part of the sestion is 


concerned, if is not even suggested that | 


the plaintiff has any case. The question 
is whether, as required by*the proviso, 
Ram Sunder took reasonable care to asser- 
tain that the transferor had power to 
make the transfer and acted in good faith. 
On this point, it seems to me, there can 
be no doubt. Ram Sunder says that at 
the time hé made the purchase he made 
inquiries about the title of Kuldip Narain 
and what he did was to consult Register 
D, to make inquiries from the raiyats of 
Chak Jalal and to consult his Mulkhtear 
named Badri Narain. The register showed 
the name of Kuldip and Badri Narain got 


. for him copies of documents. relating ta 


to ascertain ` 
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Ohak Jalal. These: copies, he- says, related. 
Narain and 


| i between Kuldip 
Ramdhari, to a dakhil kharij case between 
Ram Charitar and Ram Narain” and to 


a Kat:band case between Kuldip and the 


‘tenants of .Chak Jalal. There was also 2 
copy -of a deposition and a copy of- judg- 
ment in a Balabandi case between Kuldip 
Narain and Lalji Babu. Now we have on 


“the record most of these documents. The 
.. first of them to which I shall refer is 
the deposition of Ram Narain in the 


dakhil khartj case with Ram Charitar and 
related to a ‘village called Daudpur, which 
the applicant said was owned by him and 
was in his possession. In, the course of 


“that deposition, which was’made before the 


Sub-Deputy Collector on lst October 1910, 
Ram Narain stated:—- Village Chak Adam 
is int the name of Gobind Shah.- No other 
milkiat excepting the village in dispute 
stands in others’ ndme as benum?.” This 
clearly indicates that the plaintifi had no 
Malikana right in the lands inthe present 
suit Chak Jalal. Again on 16th March 1911 
deposing to another suit the plaintiff stated:— 
“Movza Chak Jalal Diara formerly belonged 
to me. It was sold for arrears of Govern- 


‘ment revenue. -Kuldip Narain is in pos- 


session of the Mouza as auction: purchaser 
sinse it was sold for arrears of Gcvern- 
ment revenue. I can swear I have no 


concern with the present settlement of the. 


Movzi ” 

The next document is Exhibit N, a plaint 
in a suit between Kuldip Narain and 
Ramdhari. The suit was in respect ofa 
piece of land in Chak Jalal. The suit 


was compromised and nowhere was there’ 


any suggestion made that Kuldip Narain 
was a Farzidar of Ram Narain or that 
Ram Narain had anything to do.with the 
Monza. l 

The next document to whioh I will 
refer is a; judgment in a suit brought by 
Kuldip against one Bindeswari Prosad, who 
was the proprietor of a neighbouring Mouz1, 
for a certain piece of land which Kuldip 
Narain claimed as a part of Chak Jalal. 
In that suit one „of the issues'was whether 
the ‘plaintiff was a benamidar of Ram 
Narain Sahu and after going into the 
evidence very fully the Sabordinate Judge, 
who heard the suit, found that Kuldip 
Narain was not the benamidar ofy Ram Narain, 


/ 
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This then was the evidence on whioh 
Ram Sunder relied, ard on these documents 
it is diffieulf to undérstand what other con- 


. -glusion he could have arrived at than that 
Kuldip Narain was the 


real settlement 
holder. I fail also to understand what 
more’ he sould have done to ascertain 
that the transferor had power to make 
the transfer. The learned Subordinate 
Judge has said that as Badri Narain has 
not been ‘examined, ke has no materials to 
decide whether the papers which were 


read over to Ram Sunder were snfficient 
to Jead a reasonable man to be satisfied 
with what they embodied. But, as Ihave 


already pointed out, these documents are’ 
on the record and they are, in my opinion,” 
more than sufficient to satisfy any reason- 
able man that Ram Narain had nothing to 
do with the Chak Jalal estate. The learned 
Subordinate Judge seems to think that Ram 
Sunder Sahu should have insisted on the 
production of the original sale-certificate by 
whigh Kuldip Narain purchased. But there 
was very little object in this, because this was 
a-temporarily settled estate. The gale-certi. 
ficate merely transferred. the right, title 
and interest of the remainder of the tem- 
porary settlement-and Ram Sunder wag 
perfectly justified in relying on the terms 
of the settlement which was running 
at the time when het made the pur- 
chase, and this he knew’ was in the 
name of Kuldip Nardin. It appears then 
that up till the time when Ram Sunder 
applied for registration of his name, Ram 
Narain had never suggested that he was 
the realowner and in fact had on oath 
specifically denied his connection with the 
Morza. Under these circumstances, I am 
satisfied that whether Kuldip. Narain was 
the Farzidar of Ram Narain or not, Ram 
Sunder made all reasonable inquiries and 
acted in good faith. For the above reasons. ` 
therefore, I would set aside the deerce of 
the learned Subordinate Judge and would 
decree this appeal with costs. « 

_ In conclusion I would note „that Ram 
Narain bas committed gross perjury. Ip 
his examination on oath before the Sub. 
Deputy Collestor Babu Suresh Chander 
Deb on Ist ‘October 1910 he stated that 
“Village Chak Adam is in the name of 
Gobind Shah, No other milkiat excepting 
the village in dispute stands in other’s 
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name as benami.”f Again in his state: 
ment Before the Munaif of Hajipur on 


16th March 1911 he atated: ‘ ‘Mouza Chak 
Jalal Diara formerly belonged to me. It 


`. was sold for arrears of Government revenue.” 


Kaldip Karain is in possession of the 
Mouza as auction-purohaser, since if was 
sold for arrears of Government revenue. 
I oan swear that I have no concern with 
the present settlement of the Mouza.” In 
the present suit Ram. Narain has stated on 
oath before’ the Subordinate Judge on 22nd 
January 1917: “ Chak Jalal was sold for 
arrears of revenue in 1896. It was I who 
purchased it, Itwas in the name of my 
servant Kuldip Narain that I purchased.” 
It ia impossible to reconcile these statements 


_and I would direct that he bs called on to 


show cause why he should not be prosecuted 
for perjury. 

Roz, J.—I entirely agree that the plaintiff 
has no present title in this estate and that, 
therefore, hé is not entitled to a decree under 
the Spesifis Relief Aot. ` 

Ï also agree that the plaintiff should be 
prosecuted for perjury. Let notice be issued 
to him to show cause why a direction for. his 
prosecution should not be made under section 

-476, Criminal Prosedure Code. The 6th of 
January next may be fixed for hearing, 
: ee decreed. 
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MADRAS HIGH COURT. 
Appeal AGAINST APPELLATE Onpar No, 126 or 
_ 1917, 
April 23, 1918. 
, Present: — Mr, Justice Sadaniva Aiyar and 
Mr. Justice Napier. 
SUBBARAYA PILLAI—Responpest— 
APPELLANT 
UVETSUSE 
SATHANATHA PANDARAM—Peririosne 
.-- RESPONDENT. 
Civil Procédure Code (Act V of 1908), s. 145, appli: 
cability of, to surety bonds ewecuted outside Court, 

Section 145, Civil Procedure Code, is confined to 
cases where the liability of the surety has been 
entered into inthe face of the Court or has been 
recorded by Court in accordance with the provi- 
sions of the Còde. It does not extend to surety 
‘bonds taken by.a judgment-creditor outside the 
Qourt. [p. 943, col. 1 may 
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Lakshmi Narain Khanna v. Guru Datta Mehra, i16 


Ind. fas. 859, dissented from. 


Appeal against the order of the Distriot.. 


Court, Tanjore, dated 30th July. 1917, in 
Appeal Suit No. 754-of 1916, . preferred 
against the order of the-Court of the District 
Munsif, Tirvalar,i in Execution Petition No.355 
of 1916, in Original Suit No. 110 of 1913, on- 
the file of the Court of the District ~ Munsif, 
Tiruturaipundi, under execution in the Court 
of the District Munsif, Tiruyalur. 

FACTS appear from the judgment. 

Mr, N. Š. Rangaswami Ayyangar for Mr. 
T. Narasimha Aiyangar, for the Appallant.— 
The wording of section 145 olearly ‘shows 
that that section is co-related to several 
provisions in the Code itself ‘which provide 
for the taking ‘of security bonds, 


Court or filed in Court, Compare section 
145 with Order XLI; rules 1,'5, 6; Order 


X XXVIII, rule 2, section 55, Givil Procedure: 


Code. In all ish cases tliere" can at no 
time be any question as’ to the liability of 
the surety: and so summary ` realisation. 
by -execution of the decree or order against 
reasonable. On the other 
hand in cases where e person is alleged to 
have become surety by an agreement outside 
the Court, there will be the necessity to 
inquire into the factum or validity of 
such agreement itself; and to such cases 
summary procass is unsuitable. Baboo Ram 
Kishen Doss v. Hurkhoo Sing (1), Guiendro 
Narain Hoy v. Hemanginee Dossee (2) and 
Abdool Kureem y Abdool Huq Kazeé (8). 
Cases desided under the Code of 1859, 
which so far as this portion of the spetion 
is concerned was not materially different 


‘from the present section, all show that the 


section was understood to apply to bonds 
given to or filed in Court and taken onder 
the provisions of the Code in that behalf, 

‘Mr. 8. Muthiah Mudaliar, for the Respond. 
ent, relied on Lakshmi Narain Khanna v. 
Guru Datta Mehra (4) and the unqualified 
language of the section itself, 

- JUDGMENT, l 

NapigR,:-J.—The sole question raised in 
this second appeal is whether section 145 
of the Code of Civil Procedure applies to 
surety bonds taken by the judgment-creditors_ 

(1) 7 W. R. 329. 

(2) 13 W.R. 35; 4 B. L. R. App. 27, 

(8) 15 W. R. 21; 8 B. L. R. 205, 

(4) 18 Ind, Cas. 859, 
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outside ‘Court. The sounter- petitioner in 
the case executed a surety bond in favour 
of the plaintiff in Original Suit No. 110 of 
A913 in thé. Court-of the District Munsif 
of Tiruturaipundi, in consideration for which 
-the plaintiff-petitionar stayed execution of 
` , his- decree against the -defendant. “He now 
seeks execution of the decree against the 
surety. and objection is raised that section 
149-- does not, apply. The District Munsif 
held that- séction-145 applies to cases in 
- which the surety bond was put into Court 
before final orders were passed on the prior 
execution petition. The District Judge, on 
appeal,’ held . that the section is of general 
applisation and allowed- execution to proceed. 
It is somewhat remarkable that the exact 


` point has not been desided before now and it: 


| Seems to be generally admitted that the pro- 
ceedings under this section have not generally 
been taken in respeat of surety bonds not given 
before the Oourt. My learnaéd brother, who 
has. an unrivalled experience. in these 
matters, tells me that he has never known 
- of such an application. It cannot’ be ‘denied, 
howeyer, that the langnage of the section 
is wide enough fo include such surety 
bonds. “But it is argued that the sub-sections 
(a), (b)- and (e), which dessribe tke 
“classes ‘of surety bonds affected by the seo- 
` tion, all in terms ‘refer to bonds taken 
. before the -Court under the provisions of 
the Code and that, therefore, the application 
of the section must be so limited. Sub-sestion . 
(a) “for the performance - -of any decree or 
part thereof” would certainly apply to a pro- 
vision for staying-execution under Order XLI, 
rule 5, clause 3 (c), on the appellant giving 
security for the ‘due performance: of sush 
decree or order‘as may ultimately be binding 
on hipi. Sab section (a) ‘for the restitution of 
any property taken in execution of a decree” 
undoubtedly applies to Order XLI, rule 6, 
which requires the Court which passed the 
. decree, on sufficient ‘cause being shown by 
the appellant, to ‘take ‘security from the 
|: respondent for the restitution of any pro- 
perty which he seeks to. take- in execu. 
» tion -of the decree, Sub-section (c) “for the ’ 
payment of any money, undgr an order of 
the Court in any suit orin any proceedings 
consequent thereon” in -terms applies ~to 
Order 4 XXIII, rule 2, clause (2), namely: 
` “Every: ‘surety , for the appearance 
.Of. a defendant shall bind himself, in 
<a> ` 
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default of: “such appearance, to pay 
any sum of money which the defendant 
may be ordered to pay inthe suit.” In 
the same sub-section . (c) the words “for the 
fulfilment of any sondition imposed on any 
person under an order of the Court, ete.” 
would in terms apply to any condition for: the 
stay of execution imposed under Order XXI, 
rule 26, clause (3), and also to a realisation 
of security in default of a jadgment-debtor 
applying to be made insolvent under section 
55, sub-section (4). -In all these cases the 
security might contain a: surety bond 
and the bond would; of sourse, be given 
before the Court. Sub-sections (b) and 
(c) in tha sestion 145 ara new. The 
corresponding section of the old Code, seation 
253, ran as follows:— 

“Whenever a person has, before the passing 


of a decree in an original suit, become liable as 


surety for the performance of the same or of 
any part thereof, the decrea may be executed 
against him fo~the extent fo which he has 
rendered himself liable, in thesame manner 
as a decree may be oexechted against a 


defendant.” The same question would, there- : 


fore, arise on. the construction of" this ses- 
tion, but the only cases dealing with this 
section are those that -raised the question 
whether the words “before the passing of 


a decrees in ‘an original suit” apply to 


suretyships for the due performance of 
‘appellate decrees, on which there was a 
différence of opinion in the different High 
Courts of this country. There is a decision 
of the High Court <6f Calcutta reported as 
Likshmi Narain Khanna v. Guru Dattå Mehra 
(4), which is against the appellant, In that 
case a warrant was issued for the arrest of a 
judgment debtor whioh directed it to be stayed 
if the judgment debtor furnished security. The 
judgment-debtor was arrested and brought 
before the Court.- Then the following entry 
was made in the order-sheet: “The jadgment- 


. debtor has been brought after being arrest» 


ed. The decree holder’s Pleader states that 
the judgment-debtor’s father-in-law... hag 
deposited with him Government promissory 
notes of the value of Rs. 2,000 as stated 
in his petition. as seourity for the decretal 
amount; so he asks the Court to release the 
judgment-debtor from custody. The judg- 
ment-debtor is released.” . The deoree-holder 
applied for execution against the surety 
and prayed that he promissory notes in 
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his custody might be sold. ` Objeotion was 
‘taken that section 145 was not applicable, 
' because the appellant did. not become surety 
by an application to the Court or by a bond 
filed in the proceedings. - The Bench held that 
the section does not provide that this liability 
must . have acerued upon an, application 
presented to the Court or a ‘surety bond 
filed in the proceedings, and proceeds as 
follows: “We cannot limit the application 
of, the section to cases- where the liability 
of the surety -is undisputed or is a matter 
of record.” The facts of this case, how- 
ever, show that execution was stayed under 
an order of the Court and the debtor re- 
leased on the surety being given, although 
the security was certainly taken outside 
Court. In the present base no order has 
been passed hy. the Court at all, so that 


. although the language of the Judges seems 


wide enough _to cover the present case and 


though they specifically deside that the 


security need not be taken before the Court, 
there is still the difference that it was the 
Court that stayéd its hand and not the deorece- 
holder. 
main question was whether section 253 of the 
old Code could be availed of where security. 
had been given on behalf of the respond- 

gnt to an appeal under section 543 of the 
Code for the=due performance of the decree, 


_ thatis under Order XLI, rule 6, of the present 


Code. ‘The Court held that execution could 
be : had against the sureties and used . 
the following language: “The obligation 
which the surety undertakes is an obliga- 
tion to fulfil the decree which may be passed 
against the defendant ór appellant in the 
original suit or in appeal, and the obligation 
is contracted before the Court and is as 
much a matter of record as the decree 
undertaken to be fulfilled. There is no 
apparent reason for diresting the successful 
party to obtain a fresh decree against the 
surety, whilst the very obligation is to 
fulfil the decree against the defendant or 
the appellant.” => The reasoning of the Court 
here is inconsistent with the contention of the 
respondent and. withthe wide language in 
Lakshmi Narain Khanna vy, Guru Datta Mehra 
(4), but is not inéonsistent with the 
actual decision in 16 Ind. Cas. 859. 
Then there were some decisions under 


(5) 13 M. 1; 4 Ind. Dec, (x, s.) 711, N 
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section 204 of Act VIII | of 1859, 
which were as follows :— ' Whenever. a 
person has become liable as surety for 
the performance of a decree, otc.,” which 
section it is to be noted has not got the 
words in section 253 of the Code of 1882, 
“before the passing of the decree in an 
original suit.” In a case reported as Baboo 
Ram Kishen Dose: v. Hurkhoo’ Sing .(1) ‘it 
seems to have been assumed that section 
204 applies to cases such as that of parties 
who become sureties under section 76 or 
83 of the Code. In Gujendro Narain Roy. 
y. Hemanginee Dossee (2) it is held that a 
security bond.entered into subsequent - to 
a judgment cannot be enforced ander sec- 
tion 204. These two cases were considered: 
by the High Court of Calcutta in a later 
decision reported as -Abdool Kureem vy. Abdool 
Huq Kazee (3). There. the judgment debtor 
had been arrésted upon a warrant in execu- 
tion ofa decreé and applied for his discharge 
on the ground that he had no means of 
paying the'debt. .He was released on a 


bond givén to the Munsif: by. two sureties - 


under a provision sorresponding to section 
55, sub-section 4 of the present Code. The 
Munsif held that as the bond was -given 
subsequent to the judgment it conid not 
be enforced under section 204, The Court 
distinguished the two prior cases fn Baboo Ram 
Kishen Doss v. Hurkhoo Singh (1) and Gujen- 
dro Narain . Roy vw. Hemanginee Dossee 
(2), on the ground that the liability of 
the surety in those two cases did not arise. 
in the course of or ont of proceedings in 
the suit but upon distinct and independent 
contracts made between the sureties and 
the creditor, and seemed to be of opinion 
that in such sircumstances the section 
would not have been applicable. 
be noted, however, that the decision of fhe 


two earlier cases did not goon this ques- — 


tion at all. But this is an indication of 
the view of- the Court that bonds taken 
outside the Court are not within the seo- 


tion. The position then is that there are‘ 


contradictory rulings under the old Code in 


` the Caloutta High Court and language ina. : 


modern decision by the High Court of Cal. 
cutta which is against the appellant, while the 
language in Thirumalat v. Ramayyar (5) seems 
to be in his favour, I find it. impossible 
to express a confident opinion on the point 
But as at present advised I think that 
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considering that the language of the various 
sub-sections can be referred to specific 
provisions of the-Code,and considering that 
the object of the section is to allow execu- 
tion against.a person who is not a party 
to the suit or legal representative, it is 
more proper to confine it to pases where 
the liability bas been entered into in the 
face of the Court or has been recorded by 
the Court in assordance with the provisions 


~ of the Code, 


" 


oa 


The result will be that the civil mis- - 
and the : 


callaneous second ‘appeal succeeds 
judgment `of the District Munsif must be 
restored with costs here and in the lower Ap- 
pellata Court. 5> Pa 


‘Sapastva Alvar, A fa agree and only 
wish to. add with the 
to -the - learned Judges who | desided 
the case in Lakshmi ‘Narain 
vi Guru Datta Mehra (4) that I agree 
neither: with the reasons for the decision 
nor with the actual desision, even -having 
regard to the ‘particular facts of that case. 
I do not think that the fact that the Court 
itself- stayed the execution on the report 
made to it of security having been given 
outside the Court, would enable the Court 
to- allow the security to be realised in 
execution. The only ‘security which could 


_. be so realised is one to be furnished ta the 


Court or at least filed in Court. 
M.O.P, oS 
5 Appeal allowed, 


4 
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— PATNA HIGH COURT. 
Civi Revision No, -187 or 1918, 
_ December 5, 1918. j 
Present:—Mr, Justice Atkinson and Mr, 
Justice Manuk.. 


Zar BANK oy BENGAL—Parmoxer 


. 


~and co-extensive with its territorial limits. 


~ " versus 


. Emecution of decree—Jurisdiction, territorial, limita 
of —Attachment—Corporation having different branches, 
property, iñ possession of, whether can be attached— 
Property outside jurisdiction of Court, 

The jurisdiction of a Court is circumscribed by 
[p. 945, 
col, 1.] - 

Where property sought to be attached is bona fide 
without the jurisdiction of the original Court whose 
decree is’ sought to be enforced and is in ‘the hands 


=" 
` 


“ 


š | é : ' 
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greatest respect - 


of a third party who isnot amenable to or perma. 
nently residing within the jurisdiction of the execute 
ing Court, the decree of the executing Court must 
be transferred to the Court within the local limits 
of whose jurisdiction the property sought to be 
attached is for the time being. ‘[p. 945, col. 1.] 

A corporation may be said to reside wherever it 
carries on its business, irrespective of the location 
of its head office, and ifa corporation suchas a 
Bank has branch offices in fifty separate and 
distinct jurisdictions, it can and may be sued in any 
one of such jurisdictions for the enforcement of a 
right in respect of whicha cause of action exists 
within the limits of each independent jurisdiction 
Mn. 945, col. 2.) | 

The jurisdiction of an executing Court to attach 
moveable property belonging to a judgment-debltor 
in the hands of another or under his control or a 
debt due by him is correlative and co-extensive with 
the right which the judgment-debtor himself would 
have had to sue for the recovery of his property or 
his debt as against his debtor or trustee. [p, 946, 
cols 1 652.) 

One R entered into the service of thé Patna 
Branch of the Bank of Bengal, and as security for 


Khanna “his fidelity tothe Bank deposited with the Bank 


Government promissory notes of the value of 
Rs. 20,000, The promisscry notes were sent from 
Patna to Calcutta and were kept in the custody of 
the Head Office of the Bank. A oreditor of R 


‘attached the Goyernment promissory notes and the 


interest accruing due under them in execution of a 
decree passed by the Suhordinate Judge at Patna: 

Held, that inasmuch asthe Bank had a residence 
within the jurisdiction of the Patna Qourt and 
carried on business therein, that Court had juris. 
diction to attach both the Government promissory 
notes and the interest accruing under them, notwith. 
standing the fact that the notes were in the physical 
custody of the Head Office of the Bank! at Calcutta, 
[p. 946, col. 2.] l 

Civil revision from an order made by 
‘the First Subordinate Judge,. Patna, dated 
the Ist. June 1918. 

Messrs, Syed Hasan Imam, Sultan Ahmad 
and Siva Narain Bose, for the Petitioner. 

Messrs, Khurshaid Hasnain, Susil Madhab 
Mullick, Bankim Ohandra De and Narendra 
Nath Sen, for the Respondent. 

* JUDGMENT. 

ATKINSON, J.—This application somes 
before us in revision from an order made 
by the learned First Subordinate Judge 


KENE - of Patna, dated the Ist of June 1918, 
SARAT CHANDRA MITRA— RESPONDENT. - 


It is necessary to shortly set out the 
facts of the ease before we consider the 
legal questions arising for our determina. 
-tion. 

One Sarat- Chandra Mitra obtained , a 
decree for -Rs. 2,000 against Raghunath 
Prasad; and the dacres- holder, Sarat Chandra 
Mittra, seeks now to attach certain pros 
perty alleged to be the property of Raghus 


r 


| 


= 


+ 
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æ 


. his decree 


hands,” The learned Subordinate. 
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nath Prasad in-the hands of the Bank 
Bengal. poa A 
ne the year 1910 Raghunath Prasad 
was taken into the service of the Bank of 
Bongal.as a Treasurer; his - duties were 
restricted to acting as Treasurer in the 
Patna Branch of the Bank of Bengal. 
Prior to Raghunath Prasad’s entry into 


the service of the Bank, the Bank required 


‘that he shéuld enter into a -fidelity bond 
for the due and faithful performance of 
his duties; and required security in sash 
for the sum of Rs.-20,000 and a mortgage 
on.immoveable property to the extent of: 
Rs. 30,000. In pursuance of this arrangement 
Raghunath Prasad deposited with the 
Bank -of Bengal Government promissory 
-notes for the sum of Rs. 20,000 and a 
mortgage-deed on property situate at Arrah 
for Ra. 30,000. The terms of the contract 


made between the parties, that is to say; 
“Raghunath Prasad on the one hand and 
“the Bank of Bengal -on the other, are. 


embodied in the security bond, dated the 
23rd of May 1910. 


The Bank of Bengal contend that Raghu- 
‘nath Prasad has not faithfully discharged 
his duties within the terms of the bond, 
and that he has been guilty of default 
and. breach of duty; and that he has 
‘invélved the Bank in substantial loss and 


damage, and that they are, therefore, in 
the events that have happened, entitled 


a 


undér’ the provisions | of clanges 2 and | 9 
of the bend itself tô` realise the security 
deposited with them to cover their loss; 
and that they are also entitled to retain 
so much of the interest as has ,ascrued 
thereon since suspension by way of ool- 


lateral security, “in the event of Govern- - 


ment securities deposited with the Bank 
proving insufficient, to cover the Bank’s 
fotal loss. ` 


` The judgment-ereditor; Sarat ‘Chandra 
Mitra, in the suit in which he obtained 
before dine 
Judge of Patna, instituted an application 
seeking to attach in execution of > his 
decree the Rs. 20,030 Government pra- 
missory notes deposited as security with 
the Bank; aid also to attach so much of 


-the interest as may have acerued on the 


Rs. 20 000 and now admittedly in the Bank’s 
| Judge 


i i , 
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the First Sabordinate- 


Pema 


ier [1919 


decided that the Government promissory 
notes lodged by Raghunath Prasad with 
the Bank were attashable subject to the 
Bauk’s lien. He also held that the ac- 
crued interest in. the hands of - the: Bank 


was attachable; and that such interest did ~ 


not form part of the Bank’s security 
to cover any loss or damage that the 
Bank. might have sustained owing to 
any defanlé or breach of duty committed 
by Raghunath Prasad acting in his office 
as Treasurer of the 
Bank of Bengal, 
On the hearing of the sforesaid ap- 
plication. for attachment the Be 
Bengal intervened, - and they . claimed 
before the learned’ Subordinate Judge that 
he had no jurisdiction whatsoever to 
attach the Government paper money in 
the custody of the’ Bank 
with them by way of security, 
the learned Judga entitled to 
interest in their -hands which formed 
collateral sesurity against: any lóss they 
might’ inour by reason of any defalcations 
on the part of Raghunath Prasad. The 
learned Judge decided against’ the son- 
tention of the Bank and held that” the 


nor was 


main: security and the interest were liable, 
_to attachment; and on the 8th dJune the 


learned Judge issued a precept against the 
Bank which expressly. prohibited the 
Bank from disposing of the interest 


accrued and in their hands, and from < 


raalizing the Government promissory notes 
deposited with the Bank’ by . Raghunath 
Prasad. The Bank of Bengal was _ pro- 
hibited and restrained by a further order, 
dated the 15th- July 1917! from. parting 
with, or disposing of, the said property 
in their’ possession to any other person. 
The contention of the Bank, as argued 
before us, is thatthe property sought to 
be attached .is ontside the jurisdiction of 
the Patna Subordinate Court; and, there- 


fore, not subject to attachment; and fur... 
„her that it was an exsess of jurisdiction 


on the part of the Patna Subordinate 
Court to seek to attach property, in. the 
hands of a party residing permanently 
beyond and. without the jurisdiction of 
such Court; and that ‘thus the First Sub. 
ordinate Judge of Patna~had no _ juris. 
diction to attaci either of the deno- 
minations of property in question. ~ 


Patna Branch of the’ 


Bank of. 


and deposited-. | 


attach the ji 


3 
Soh 


2 


“that the jurisdiction of a Oourt 
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Speaking generally, if is an accepted 
principle of international jurisprudence 
in en- 
forcing execution of its decrees is restricted 
by its territorial limitations. That is to 
say the jurisdiction of a Court is oir. 
cumscribed by and oo-extensive with its 
territorial limits, Thus a Court desiring 
to salza or attach the property of a judgment- 
debtor outside its jurisdiction, and where 
such property is in the hands of, or cus- 
tody of another, also outside the juris- 
diction such property sought to be attached 


-in aid of thé executing Court can only 


be reached by a regular method of pro- 
sedure which has been prescribed by the 
rules of the Civil Prosedure Code, and 
similar codes which prevail in all soun- 
tries, viz., the decree of the executing 
Court must be transferred to the local limits 


"of the jurisdistion of the external Court 
-3e within which the property 


sought to he 
attached is for the time being. 

This rule of law only applies when the 
two following facts concur: (1) when the 
property sought to be attached is bona 
fide without the jurisdiction of the original 
Court whose decree is sought to be en- 
forced, and (2) when the property sought 
te be attached is in the hands of a third 
party not- amenable to or permanently 
residing within.the Wandhan of the execnt- 
ing Court. 


I say property a fide without the 


' jurisdiction of the original Court, because 


I conceive that the above rule of law 
would not apply if property was fraudu- 
lently or surreptitiously removed from one 
jurisdiction to another for the purpose of 
defeating the right, authority and power of 
the executing Court in the execution of 
its decrees. In such a sasea proceeding 
sould be brought against persons within 
the jurisdiction from which the property 
was removed, which would in its operation 
and effect secure the recovery of the pro- 
perty attempted to be made away with 
and placed outside the jurisdiction of the 
original Court merely to defeat its jurisdic- 
tion and the execution of its decrees. 
An exception to the general prinsiple 
may exist with reference to the jurisdiction 
of a Court to sell land outside the territo- 
rial limits of its jurisdistionin pursuance 
of a mortgage desree, provided some portion 


60 
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. the. 


of tho mortgaged property is within, the 
jurisdiction of the original Court which grants 
the deoree. 

The law thus stated isin harmony and 
accord with the same principles laid down 
in the learned judgment of the Judges of 
the Calcutta High Courtin the ease re- 
ported as Begg, Dunlop & Oo. v. Jagannath 
(1) and in which case all the authorities 
are reviewed with the greatest care, and 
with the principles of law as authori- 
tatively laid down by that desision we respect: 
fully concur. 

The fundamental distinstion between the 
case reported as Begg, Dunlop & Ov. v. 
Jagannath (1) and the present case is that 
in the former the garnishee or debtor of 
judgment-debtor, whose debt was 
sought to be attached, was a firm carrying 
on businessin Calcutta, and only in Calcutta, 
and that the debt that was due to the 
judgment-debtor was payable in Oaloutta, 
and nowhere else; and thus if was held 
that the Court had no jurisdiction to attach 
a debt payable to the judgment-debtor ont- 
side its jurisdiction by a person not amenable 
to its jurisdiction, 

In this case we have a eae banking 
corporation, having its head office at Cal- 
cutta with subordinate branches throughout 
the rest of India, where it carries on its 
Banking business. In Patna itself, within 
the ‘jurisdiction of the Court of the First 
Subordinate Judge of Patna, the Bank of 
Bengal have a looal branch where they 
carry on their trade or business of banking 
and with reference to which the contrast that 
was made between the Bank and Raghunath 
Prasad was solely conversant, 

A corporation may be said to reside 
wherever it ‘carrries on its business, irres- 
pective of the location of its head offise, 
and if a sorporation such as a Bank has 
branch offices in fifty separate and distinst 
jurisdictions, if canand maybe sued in any 
one of such jurisdictions for the enforsament 
of a right in respect of which a cause 
of action exists withinthe limits of each inde- 
pendent jurisdiction. 

The. test to be applied in such aases is 
to be found accurately stated at page 
116, I. L. R. 32 Caloutta [ Begg, Dunlop 


e Oo. v. Jagannath (1)] already referred 


(1) 11 Ind, Cas, 417; 39 0.104; 16 0. W. N. 402; 14 
C. L. J, 228, 
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to above. The: learned Judges there say:— 
the test to be applied is whether the 
judgment-debtor, as creditor, sould have 
sued the garnishee as his debtor in the 
Court in which the execution proceedings were 
sommensed. 

In this case I put the spesifie question 
to learned Counsel appearing on behalf of 
the appellants and the respondent. Could 


‘Raghunath Prasad have sued the Bank in 


Patna for default in paying to him the 
interest dne on the Government securities 
lodged with the Bank had tbere been 
no‘: default to justify its suspension? and 
the answer was in the affirmative. I ap- 
prehend no other answer could in law or 
fast have been given; because it is clear 


to demonstration that in the contingency put,. 


the right to sue the Bank in Patna would have 
undoubtedly existed at the suit of Raghunath 
Prasad. 

Take ‘another illustration to test the 
question of jurisdiction. Assuming the con- 
tract of service to have come to an end 
without any default on fhe part of Raghu- 
nath Prasad; and the Bank refused for no 
good and sufficient cause to return to 
Raghunath Prasad the Government secouri- 
ties beld by them, could Raghunath Pra- 
sad have sued the Bank at Patna for 
the return and recovery of the seguri- 
ties retained by them? Of course he 


Mr. Hasan Imam in the earlier portion 
of his argument contended that Raghu- 
nath Prasad would have been forsed to 


‘ go to Caloutta to demand payment of each 


instalment of the interest as it fell 
due on the securities held by the Bank, 
in pursuance of slause 9 of the security 
bond, This argument is, in our opinion, 
untenable ; and I think it may fairly be 
said that Mr. Hasan Imam abandoned this 
contention in the latter portion of his argu- 
ment addressed to us, 

Applying these recognised fests, if may 
be generally stated, as a broad and general 
proposition, that the jurisdiction’ of an 
executing Court to attach moveable pro- 
perty belonging to a judgment-debtor in 
the hands of another or under his control, 
or a debt due by him is correlative and 
coextensive with the right -whioh the 
‘judgment-debtor himself would have had 
fo". sue for. the reéovery of his. property 
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tigib 


or his debs as 
trustee. 

In the present oase the mere removal 
of the securities by the Bank to the Head 
Office at Caloutta and their retention there 
by the Treasurer or Secretary of the Bank 
for the time being by consent of the par- 
ties, would not defeat the jurisdiction of 
the Subordinate Court at Patna to attach 
such securities at tha suit of a judgment- 
creditor of Raghunath Prasad, subject to 
the lien of the Bank. The removal of the 
securities to Caloutta was merely a pre- 
cautionary act for the better custody of 
the Government securities committed to 
the Bank’s charge; and upon which they 
undoubtedly had and claimed to exercise a 
lien. 

Though the ere notes deposited with 
the Bank were physisally at the Head 


against his debtor or 


Office of the Bank in Calontta, in the eye ~ 


of the law they were constructively -within 
the jurisdiction of the Patna Courts for 
the purpose of attachment, inasmuch as 
the Bank had a residence within the juris- 
distion of the Patna Subordinate Court 
and carried on their business therein. 

Thus it appears to us that the securi- 
ties held by the Bank under clause 8 of 
the security bond, dated the 23rd May 
1910, are attachable at the instance of 
Sarat Chandra Mitra by the Cozrt of the 
First Subordinate Jadge of Patna; but 
subject to the lien of the Bank thereon. 
No order, however, is 
maintained which would limit, restrict or 
prohibit the due and reasonable exercise 
by the Bank of its right to enforce its 
lien upon the securities deposited with it 
as and when-ossasion might arise. The 
learned Judge by his precept of the 8th 
June and his order of the 16th July 
1917 has gone too far, 
to the presept of the 8th June, which 
prohibits and restricts the Bank from dis- 
posing of the security deposited with them, 
The order of the 8th of June was followed 
by an order of the 16th July, which was 
still more prohibitive and mandatory in 
its terms. Neither of these orders can 
stand. 

The learned Judge in the jadgment which 
he delivered on the lst June made & very 
proper declaration in the view we take of 
the law applicable fo the fasts of thia 


capable of being — 


I would refer 


` 


- 
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case. He merely atated in the .course of his 
judgment that so far as the security itself 
was concerned, that is the’ Government 


paper security, it was attachable subject 
to the lien of the Bank’ In other words 


‘all that “in effect is attashable at the suit 


of the judgment-ereditor of Raghunath 
Prasad, Sarat C. Mitra, is whatever residue 
of the capital moneys representing the 
security deposited with the Bank may be 
available, after the Bank’s claim in respect 
of the loss or damage that they have 
sustained by reason of the default’ and 
infidelity of “Raghunath Prasad has been 
completely satisiied. Bat in the exercise 
of the Bank’s right of lien it is not som- 
petent for the Subordinate Court at Patna 
to restrict the Bank in the due. exercise 
of their rights with regard to the enforce- 
ment of their lien and the realization of 
the securities upon which that lien is 


based. Therefore, the order of the learned . 


Judge, dated the 16th July 1917, is wrong 
in form. It goes too far; and ha can- 
nob, in our opinion, enjoin or prohibit the 
Bank by his order from realizing their 
Security ; if the securities are in fact 
capable of beirg realized by the Bank. 
This disposes of the first contention address- 
ed to us. 

Mr. Hasan Imam’s main argcment was 
based upon the fact that the security- 
deed contemplated that the Government 
promissory notes tendered as security 
were to be handed over to the Secretary 
or Treasurer of the Bank at Caloutta and 
retained by him there, and that thus it 
was property outside the jurisdiction not 
liable to attachment. With that view we 
cannot agree, and for the reasons I have 
already stated, inasmuch as the Bank 
carries on its trade or business at Patna, 
and has a residence or place of business 
in Patna; and, therefore, even though the 
physical possession of the securities may 
be with the Bank at Caloutta, construstive- 
ly in the eye of the law the Bank is 
within the jurisdiction of the Patna Court 
and the property which they hold is 
liable to attachment subject to their lien. 

The other question that arises for deter- 
mination is whether the interest payable 
on the securities deposited and now 
accumulated in the hands of the Bank, 
emee suspension of its payment, is attach- 
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able. Clause 9 of the security deed has 
created for us some difficulty as to its 
true interpretation and construction. The 
clause 13 by nomeans clear or free from 
doubt. The drafting of this clause leaves 
much to be desired in the art of proper 
conveyancing. The difficulty oreated by 
clause 9 is the omission to state precise- 
ly and expressly what the parties to the 
security bond obviously intended that the 
deed should express. By clause 9, Raghu- 
nath Prasad, so long as he observed good 


‘faith and asted. with fidelity towards his 


employers, would have been entitled to rə- 
ceive the accruing interest upon the se- 
surities deposited with the Bank when 
it fell due. Clause 9 gives the Bank a 
power of suspending the payment of the 
interest to Raghuuath Prasad in the event 
of loss or damage accrning to the Bank 
by reason of the want of fidelity on 
the part of Raghunath Prasad in the due 
discharge of his duties. The interest pay- 
able to Raghunath Prasad was to be paid 
or credited to him so long as good faith 
was observed. When the Bank sustained 
damage then the right of suspension accrued, 
What was the object of giving the Bank 
the power to suspend payment of interest? 
Ye think, considering the scope and tenor 
of the deed, and bearing in mind its ob- 
ject and design, that it must have been 
the intention of the parties to the deed to, 
provide that the Bank’s right to suspend 
payment of the interest, when default ocoure l 
red, coupled with it the right to retain 
the ascumulated interest and such as might 
accrue after suspension; and that thus it -> 
was clearly intendai and the tra? moaning 
of the fidelity bond is that the interest 
so accumulated and accruing should form 
a fund, as collateral security, in the event 
of the main security proving insufficient to 
discharge the total loss or damage sustain- 
ed by the Bank; otherwise clauss 9 would be 
meaningless, 

Why should the Bank have the power 
to suspend paymant and yet ratain the 
accumulated and ac3raing interastin their 
hands, but in rasp33i of whioh they were te 
have no claim? 

We have carefully considered the argu- 
ment addressed to us contra on behalf of 
the respondent; but with that argument we 
sanu3t agree, Thus we think that inthis 


_ declaration 
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case having regard to the form, scope and 
phraseology of the sesurity bond itself, theBank 


. is entitled to retain the interest accumulating 


and accruing after suspension as collateral 
security for the main debt, The interest 
in the Bank’s hands is, in our opinion, 
liable to attachment; but attachable subject 
to the lien of the Bank. The jadgment- 
creditor will, therefore, only be able to 


attach, to satisfy his decree, whatever resi- 


due may remain over either of the prinsipal 
security or of the interest that has aasrued or 
may accrye thereon after the Bank's total loss 
has been satisfied. 

The diffisulty in thig 
created by the action of the Bank itself, 
Mr. Hasan Imam contends that it would 
have been open to the Bank to say that 
they themselves were satisfied that a loss 
had been sustained and to have realised 
forthwith out' of the securities at their 
disposal a sufficient sum to cover their 
loss; leaving if to Raghunath Prasad to 
sue them for an account or to challenge 
the validity of their claim to realize the 
security deposited with the Bank. How- 
ever, the Bank did not adopt the course 
suggested; and up to the present time owing 
to the action of the Bank the amount of 
the loss or damage sustained by them at 
the hands of Raghunath Prasad has not 
been ascertained. The Bank could have 
elected to have acted in tha manner indi- 
sated; but they perferred to, assert their right 
to sue Raghunath Prasad and claim a 
of their right to realize and 
dispose’ of the securities and the interest ac- 
cumulated thereon in satisfaction of their loss, 


case has been 


_ “Hor these reasons, we think, the order 
"óf the learned Judge in substance was 
right; but in form if was wrong. The 


order of the learned Judge must, therefore, 


"be modified to this extent, ihat éhe respes- 


tive properties comprised fa and appropriat- 
ed by olauses & and 9 of the security 
bond of the u3rd°May 1910 will be attach- 
ed subject to the Bank’s general right of 
lien in respect of both such properties; 
and the order of the 16th July 1917 and 
the precept of the Sth June 1917 prohibit- 
ing or injuncting the Bank in the exer. 
siba of the enforcement of their right of 
lien as against such properties are hereby 
set aside and are declared to be inoperative 
and illegal. 
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Therefore, this application made in sivil 
ravision to us by the Bank has failed. 
The entire difficulty that hasarisen in this 
case has besn ogcasioned by the Bank’s 
own mistake and in disregard of their 
apparent and legal rights, therefore, we 
direct that the Bank of Bengal do pay the 
sum of five gold mohurs to the respondent 
asand for the costs of the hearing of this ap- 
plication. 

The application of the Bank of Bengal is 
dismissed; and wa order that the respastive 
denominations of property specified in clauses 
8 and 9 of the fidelity bond, dated the 23rd 
May 19.0,are liable to attachment without 
restriction or prohibition upon the Bank’s 
general right of, lisn in respest thereof; 
and that in so far as the presept of the 
Sth Juve 1917 and the order of the 16th 
July 1917 purport to limit and fetter 
the Bank in the assertion and exercise 
of their general right of lien upon the 
aforesaid securities, the same are illegal, 
void and without force and effect; and 
that the only property available for attach- 
ment at the instanco of Sarat © Mitra 
is the residue, if any available, of the 
respective properties mentioned and set forth 
in clauses 8 and 9 of the security bond after 
the claim of the Bank has been fully satisfied’ 
and discharged. 


MANUK, J.—I entirely agree with the judg- 
ment of my learned brother and have nothing. . 
to add. 


Application dismissed, 


NAGPUR JUDICIAL COMMISSION ERS 
COURT. 
Seoonp Civin Arrear No. 201 or 1917. 
June 21, 1918, 
Present: —Mr, Batten, A.J. C. 
GOVINDA, Misor, Goarpian Musammat 
PURI, AND ANOTAER~-— DEFENDANTS — 
APPELLANTS 
versus 


CHINDHOO —Puatntiey —Rasponneyne, 
O. P. Tenancy Act (XI of 1898), s. 69 ~Occupaacy 


tenancy —-Sub-lease —-Hjectment of sub-leesez ~Notice to 


eject—Jurisdiction of Civil and Revenue Courts. 
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Under section 60 of the Central Provinces Tenancy 
Act asub-lease of occupancy land cannot be. mado 
from year to year, it can only be made fora term of 
one year: If before the end of the year no notioe is 
given, there maybe a presumption that the parties 
intend to make a fresh lease for the ensuing. year, 
but where a notice is given by the occupancy tenant 
to his sub-fenant that he does not intend to renew 
the sub-lease, the sub-lease comes to an end with the 
end of the agricultural year, and the sub-tenant 
is thereafer in the position of a trespasser and can be 
ejected through a Oivil Court. 


Appeal from the decree of the Court of 
the District Judge, Bhandara, dated the 6th 
January 1917 in Appeal No. LISof 1916, 

Messrs. S. C. Dutta Chowdhury and K. K. 
Gandhi, for the Appellants. 

Mr. G. L. Subhedar, for the Respondent. 


JUDGMENT.—This appeal arises out of 
a suit brought by an oscupansy tenant to 
eject a snb-tenant who refused to vacate 
the field after theend of the agricultural 
year, althongh a notice was given to him 
before the end of the agricultural year 
that the sub lease wonld not ba renewed. 
In appeal it is urged for the defendants 
that the Munsif had no jurisdiction to try 
this suit because the suit was one between 
landlord and tenant, and that the notice 
of ejectment was not valid because it was 
not given sufficiently early. Under section 
60 of the Tenancy Act a sub-lease of ocou- 
pancy land cannot be made frem year to 
year, it could be only made fora term of 
one year. No doubt if before the end of 
the year no notice is given, there may be 
s- presumption that the parties intend to 
make a fresh lease for the ensuing year, 
bus in this case notice was given by the 
oscupancy tenant to his sub-tenant that 
he did not intend to renew the lease. 
The lease, therefore, came to an end under 
section, 60 with the end of the agricultural 
year and after that date the defendants in 
the circumstances were trespassers. The 
Munsif had jurisdiction to try this suit 
and the notice was given in sufficient tims. 
I may add that it would have been a 
sufficient notice even if the land had been 
an absolute’ oacupancy tenansy, since it was 
given over 5 months before the end of the 
agricultural year. For these reasons the 
appeal is dismissed, 


Appeal dismissed, 
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PATNA HIGH COURT. 
APPEAL FROM ORIGINAL Deores No. 146 or 1916, 
_ Desember 10, 1918. 
Present: — Mr, Justice Roe and Mr. Justica 
~ ; Coutts. 
KAMLESHRI PRASAD SINGH anp 
ÀNOTABR—-DEFENDANTS— ÅPPELLANTS 
7 versus 
RAGHUBANS PRASAD SINGH~— 
Poarntive anp SIRJUG PRASAD SINGH 


AND OTHERS— DaFeNDANTS— RESPONDENTS, 

Hindu Law~Joint family—Karta, purchase in 
name of—Debdts collected and loans made by karta—~ 
Presumption—Burden of proof. 

Where a purchase of property is made in hig 
own name by the karta of a joint Hindun family, 
the presumption is that the property is acquired 
out of the family funds, unless it can be shown by 
definite evidence that the karta acquired the pro. 
perty from private funds and not from funds which 
were in his hands as the head of thefamily. [p. 950, 
col. 2; p. 951, col, 1.] 

Where the head of a joint Hindu family collects 
money due upon family bonds, the presumption is 
that he makes the collections on behalf of the joint 
family, and if he re-issues the money collected on 
fresh loans, the presumption again is that he issues 


‘it for the benefié of the family and not for his own 


private benefit. p. 951, cols. 1 & 2.] 


Appeal from a desision of the Subordinate 
Judge, Monghyr. ; 

Messrs. P. R. Das, Naresh Ohandra Sinha 
and Stcanandan Rat, for the Appellants. 

Messrs, Ganesh Dutt Singh, Jal Gobind Singh ` 
and Purnendu Narain Sinha, for the Respond- 
ents. ` 5 
i. JUDGMENT, 

Ros, J.—This appeal arises’ out of a 
suit for partition. The pedigree of the 
family is given in the plaidt. Itis de- 
scended from Brij Lal Singh and the pro- 
perty to bedivided is the ancestral property 
of Brij Lal Singh together with four 
villages. subsequently acquired, namely, Pan. 
darak, Surajpore, Rasulpore and Bhagwan- 
pore Bansi or Barauni. In the course of 
the trial the plaintiff sought for and obtain- 
ed leave to add to the properties to be 
partitioned a number of debts whioh 
were alleged to be due to the joint family, 

The parties are the descendants of the 
four sons of Brij Lal Singh, the plaintiff 
and the defendants Nos. 1 and 2 being 
descended from the third son Parshan Singh, 
the defendants Nos. 8 and 4 from the eldest 
gon Rang Lal Singh, the defendants Nos. 5 
and 6 from the second son, and the de. 
fendants Nos..§ to 13 from the youngest son, 


S * 


- parties. 


genealogical table 


950 


In the Court of first instance it was 
alleged that there had already been a 
partition of the whole estate and that, 
therefore, the suit should be dismissed. This 
issue was found against the defendants. The 


— defendants Nos. 1, 2,5,6 and 7 do not appeal, 


the defendants Nos. 3 and 4 appeal and 
the defendants..Ncs. 8 to 18 have filed a 
cross-appeal. In the argument before us 


' no attempt was made to contest the learned 


Subordinate Judge’s finding that no valid 
partition of the family property had taken 
place. $ 

The points for consideration are only 
(1) whether the defendants Nos.3and 4 
being the elder branch arë entitled to Jethansi 
or an eldest son’s share; (2) whether 
the four villages I haye named were a 
part of the joint family estate or the self. 


` acquired property of Rang Lal Singh, the 


grandfather of defendants Nos, 3 and 4; 
and thirdly, whether a number of bonds 
standing in the name of Gita Prasad 
Singh and his sons represent loans made 
from the private purse of 
or from the joint family estate. The 
learned Subordinate Judge desided all 
these issues against the appellants. 

Upon the question of the eldest son’s 
share the learned Subordinate Judge has 


. dealt only with the oral evidence, and that 


evidence he bas dealt with in a somewhat 
summary fashion. The documentary evi- 
dence shows that upon a reference to 
arbitration ‘of a dispute with regard to the 
whole family property made in the year 


“1605 one of the arbitrators, Deokinandan 


Singh, drew up a statement of the rights 
of the parties and in it distinctly record- 
ed a finding that the elder branch was 
entitled to 5/2lsts of the family property, 
the remaining branches being entitled only 
to 4/2lsts. Reading the evidence of Jhumak 
Singh, the plaintiff's witness No. 5, it is 
clear that he~ himself and another of the 
arbitrators sequiesced in the finding re- 
corded’ by Deokinandan Singh. Deokinan- 
dan" Singh himself gave evidence on behalf 
of the plaintiff and says that his decision 
regarding Jethansi was most probably. based 
on the oral evidence on behalf of the 
Sarjug Prasad Singh representing as the 
shows, the branch to 
which the plaintiff himself belongs, in pro- 
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Gita Prasad, 


_ from, what means the 


In 1808 a petition was filed by .-dealing 


-t1918 


N 


ceedings regarding the registration of the - 


four villages under dispute upon the second. 
point raised in this Court, In this petition 
it is distinctly admitted that the eldest 
branch -is entitled to a Jethansi share. 
The second witness for Gita Prasad Singh’s 
branch, Bajrang Prasad, states that up to 
60 years ago Jethansi custom was recognis- 
ed inthe family. Seeing that there has ad- 
mittedly been no partition sinee the separa- 
tion from his brothers of, Brij Lal Singh 
who is tbe great-grandfather of the 
majority of the parties, we may assume that 
there has been no 
years, and that, therefore, if is impossible 
for the custom of Jethansi, if it existed 60 
years ago, to have now died out. The 
evidence, which I have quoted, coupled with 
the oral evidence of the witnesses called 
by the defendants Nos. 3 and 4 seems to 
me conclusive proof of the custom alleged 
by the defendants Nos. 3 and 4, and I 
would .order that a partition of the immove- 
able property be made onthe basis of a 
division of the property into 21 parts, of 
which the defendants Nos, 3 and 4 will 
receive five parts, the remaining “branches 


four parts each; the plaintiff's branch being” 
‘again sub-divided 


into two equal shares 
of two annas each to the plaintiff of the ong 
part and the defendants Nos. l and 2 of the 
second parti 

I can see no reason to disturb ihe finding 
of the learned Subordinate Judge that the 
villages in dispute were acquired -from 
‘joint funds. Mr. P., R. Das admits that 
if the burden of proofis on him to show 
not supporé the 


made, his- evidence does 


burden of proof “upon him. He suggests, 


however, that on the basis of the decision 
in the case of Bodh Singh Doodhocria vy. 
Guneshchunder Sen (1) there - ig no 
burden of proof on him at all, since it is 
shown by the arbitrators’ award and by 
the evidence on both sides that the family 
has for a very long time had separate 
accounts and haye issued loans from their 
separate privafe funds. 
question is based, I take it, upon the prin- 
siple that where all the family bas been 
in immoveable property as self- 
acquired property, the presumption that all 


(1) 19 W. R. 356; 12 B. L. B. 817; 3 Šar. P. O, J. 289. 


x è 


partition for sixty. 


acquisition was ` 


The ruling in, 
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immoveable property acquired in the name 
of any member .of the family is joint 
property at once disappears. There is no- 
thing upon the record to show that any 
other branch of the family has been 
making private acquisitions of immoveable 
property. The evidence with regard to 


separate transactions is limited to the-~issue _ 


of loans upon simple bonds. No case has 
been cited of separate acquisitions of im- 
moveable property by any of the junior 
branches. It is admitted that Rang Lal 
-Singh, in whose name these properties were 
bought, wasat the time of the purchase 
the Karta of the family. I am of opinion 
that’ his descendants were required to show 
by definite evidence that he acquired these 
properties from private funds and-not from 
funds which were in his hands as the 
head of the family. It being admitted that 
they have failed-to show this, the learned 
Subordinate Judge’s desision upon this point 
must be upheld. 

The learned Subordinate Judge hàs dealt 
with the question of the ownership of 
the bonds standing in the name of Gita 
Prasad in even more summary fashion than 
that in ‘which hs disposed of the other 
points in dispute. It is quite clear from 
the evidence of the plaintifi’s witness at 
page 19 and from the award of Daoki- 
nandan Singh at page 29 that from 1314 
onwards Gita Prasad was the manager of 
such business as remained joint after the 
reference of the family disputes to arbitra- 
tion in 1905. Deokinandan Singh him. 
self admits in his evidence at page 17 
that when he went into the accounts with 
the intention of settling the disputes, he 
found .that there were 142 debtors of the 
joint family on bonds -and bahi khatas. 
His award shows that with regard to one 
of these bonds at least the consideration 
, had not been advanced by Gita Prasad alone. 
It also appears from that award that there 
was considerable confusion regarding the re- 
alisation of the various debts, each member 
of the family playing for his own hand, 
The presumption is that the head of the 
family in sollesting the moneys, due upon 
these bonds was collecting on behalf of 
the joint family; and if he re-issued the 
moneys sollected’on fresh loans, the presump- 
tion would again be that he issued them 

‘the benefit of the joint family and not 


\ 


for his private, benefit. It is impossible 
for us upon the materials before~us to 
come to a definite finding with regard to 
each of the loans shown in the schedule, 
We must, thereforé, direst that further pro- 
ceedings be taken in the lower Court with 
regard to the loans standing in the names 
of Gita Prasad and the members of his 
branch and claimed by him as his exclusive 
property. This enquiry will take the form 
of a taking of an aecount. <A Commis- 
sioner will be appointed to examine the 
accounts of Gita Prasad and to ascertain 
what has been the subsequent history of the 
bonds outstanding in 1905, and, having 
ascertained, firstly, what sums have been 
realised and not re-issued, and ‘secondly, 
what sums have been realised and re-issued, 
he will apportion the bonds, which have 
been the fruit of previous realisations or 
renewals of loans previously issued when 
the family was joint, among the four 
branches in equal shares. Itis clear upon the 
evidence that there is no Jethansi custom 
with regard to moveable property. He will 


` also apportion Gita Prasad’s liability upon 


the sums realised from previous loans and not 
re-issued. 

The appealshould be decreed in part. The 
immoveable property, including the four 
villages regarding which there is a dispute, 


will be divided as indicated in the body of the . 


judgment and an account will be taken of 
the money-lending business of Gita Prasad’s 
branch and an adjudication‘made thereon 
on the terms above recorded. I would note 
that the cross-appeal of Gita Prasad is not 
pressed. We are asked only to say that the 
Commissioner in making the partition of 
the immoveable property will have regard 
to the general rule of partition, that all 
specific plots or villages held in severalty 
by any member of the family will, as 
far as possible, be allotted to his share 
on partition. Having regard to the result 
of this appeal we make no order as to costs 
either in this Court or in the Court 
below. é 


Courts, J.—I agree. 


Appeal decreed in part, 


t 
we 
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CHAVADI RAMASAMI PILLAI V. VENKATESWARA AIYAR, 


p MADRAS HIGH COURT. 
Civit MISCELLANEOUS Appeats Nos. 197, BTC., 
or 1917. 
July 23, 191£, 
Peai — Mr, Justice Spencer and Mr. Justice 
Krishnan. 
CHAVADI RAMASAMIA PILLAI~ 
PETITIONER APPELLANT 
VETSUS 
E. VENKATESWARA AIYAR AND 
OTHERS — RESPONDENTS, 

Provincial Insolvency Act (IIL of 1907), ss. 2?, 26 
(2), 46 (4)— General Clauses Act (X of 1897), ss. 9, 10, 
applicability of—Appeal to High Court—Limitation— 
Computation of time, method of—Eaclusion of date of 
order and of last day if diesnon —S.21 of Provincial In- 
solvency Act, applicability of, to applications unders 22(2) 

In computing the period limited for appeals 
under the Provincial Insolvency Act, the principles 
of sections 9 and 10 of the General Clauses Act 
should be applied, i. e, the date on which -the act 
appealed against is done and the last day, if diea 
non, should be excluded. [p 952, col. 2.] 

Applications under section 26 (2) of the Provincial 
Insolvency Act are not governed by the rule of limita- 
tion contained in section 22 of the Act. p. 952, col. 2.) 

Appeals under section 46, olauee (2) 
of Act 111 of 1907, against the orders of 
the District Court, Tinnevelly, dated tke 
22nd January 1917, in Original Petitious Nos. 
628, 626, 630 and 633 of 1916 respectively. 

FACTS appear from the judgment, 

Mr. 0. V. Ananthakrishna Atyar (with him 
Messrs. K. R, Gurusamz Anjar, A. Subbarama 
 Aiyar and K. K. Sankara Atyar), for the 
 Respondénts, tock the objection that the 
appeals to the High Court as well as to the 
District Court under section 26 (2) of the 
Provincial Insolvency Act were both 
barred. The latter was out of time, having 
. beer made beyond the twenty-one days’ time 


= prescribed by section 22, 


Section 46 (4) of the Provincial Insolvency 
Act does not lay down the method of comput- 
ing time for appeals under the Act. The pro. 


“ visions of the Limitation Act do not apply to 


appeals under section 46 of the Provincial In- 
solvency Act. The date of the order appealed 
against and the lastday of the ninety days, 
which was a Sunday, should not be excluded. 
If these days are to be included in the ninety 
days’ period, the appeal is clearly barred. 
Mr. T. M. Ramaswamit Hiyar, for the 
‘section 46 of the 
Provincial Insolvency Act is silent as to 
the methcd of computing time, the princi- 
ples of sections 9and 10 of the General 
Clauses Act'should be applied. The day 


a 


“on whish the Act appealed against was 


done and the last day, which was dies non, 
should be excluded. Sestion 9 applies to 
Acts of the Governor-General in Counail 
passed after 8rd January 1868 and section 
1C to Asts passed after the General 
Clauses Act. If it was intended that. the 
ninety days’ period should be strictly oom- 
puted, the Act would have expressly said so. 


The application to the District Court. 


under section 26 (2). is not to be viewed 
as an appeal against any order of the 
Official Receiver to attract the provisions “of 
section 22 of Act IIT of 1907. It is only an ap- 
plication for action being taken by the Court. 

JUDGMENTI.—It is argued that these 
appeals are barred by limitation on the 
ground that, asthe general provisions of 
the Limitation Act have been held not to 
apply to appeals under section 46 of the 
Provincial Insolvency Act, the date upon 
which the order appealed against was made 
and the Sunday upon which the ninety 
days allowed by section 46 expired, cannot be 
excluded. Section 46, clause (4), merely de- 
clares that ninety days shall be the period of 
limitation for appeals to theHigh Court without 


specifying the method of computing that period. 


Section 9 of the General Clauses Aot 
does not directly apply to this section, in 
which the words “from” and “to” do 
not occur. Nevertheless we ‘think if was 
intended that the computation should be 


done asit is usually done in appeals under, 


other Acts, sseing that no other method is 
pressribed, that is, that ninety days should 
be reckoned from the date of the order 
appealed against. We must, therefore, apply 
the general. principle contained in section 
9 under which the day on whieh the 
act appealed against is done is to be excluded. 

Further under section 10 of the General 
Clauses Act, the 22nd April, which was a 
dies non, must be excluded, and it is unneces- 


sary to resort to section 4 of the Limitation ` 


Aot for this purpose. 

It was also argued that the application to 
the District Court itself was barred by limi- 
tation under thetwenty-one days’ rule insection 
22 of the Provincial Insolvency Act. But 
we observe that the application to the 
District Court was not an appeal against 
any order passed by the Official Receiver 
but was one tothe Court to take action 
under section 26, clause (2), 
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On the merits we are of opinion that 
there was snffisient cause for the petitidner’s 
Vakil failing to attend on’ the -date of 
_ hearing, if the facts stated in his affidavit 
which have not been controverted are 
true. The petitioner sould not be expected 
to proseed with his application, which 
.involved* certain somplicated matters of 
law. and fast, unaided, and he might 
have been reasonably given some time to 
engage afresh Vakil. We think that when 
the facts became known on the petitioner’s 


application tothe District Court to restore” 


his petition to file, the District Judge should 
have allowed his application on such terms 
as to costs, etc., as he thought proper. 

We set aside the Judge’s order of January 
22nd ‘dismissing the appeéllant’s petition and 
direst the Judge to take if again on his 
file and dispose of it according to law. 

The appellant will bear his own costs 
and the respondents’ sosts in the District 
Court up to date. Costs in this Court will 
abide and follow the result. 

M, 0. P, 
` Appeal allowed; Case remitted. 





PATNA HIGH COURT. 
APPEALS EROM ORIGINAL Oxonrs Nos. 57, 58 
A AND 59 or 1918, 
Civit Revision No. 82 oF 1918, 
December 10, 1918, 
Justice Roe and Mr. 
Coutts. 
In A. O. O No. 57 or 1918 
Babu CHOTTHY LAL-— APPELLANT 
In A. O. O. No. 58 or 1918 
_ , Babu BRIJ NARAIN— APPELLANT 
VETSUS 
Musammati MADHO BIBI— PLAINTIFE AND 
LALDHAI PRASAD AND OTHERS— DEFEND- 
ANTS— RESPONDENTS IN ROTH, 

In A. O. O, No. 58 or 1918 
LALDHARI PRASAD AND anotHER— 
APPELLANTS 
VETSUS 
ieee: MADHO BIBL—PLATNTIFE AND 
OHOTTRY LAL AND OTHERS— DEFENDANTS: 

i — RESPONDENTS, 
In C. R. No. 82 or 1918 
KESHWAR NARAYAN — RETITIONER 
f i VETSUS - 
Musammait MADHO BIBI AND OTHERS—- 
Opposites PARTY. 


Present:— Mr, Justice 


Civil Procedyre Code (Act V of 1908), O.I, r.9, 
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Sch, II, para, 21—Arbitration—Reference to arbitration 
by some members of joint family for partition—Award, 
validity of. 

Where the question of the partition of the family 
properties of a joint Hindu family is referred to 
arbitration and some of the members of the joint 
family are not party to the reference, the award 
given in pursuance of such reference partitioning the 
family BEOperby is invalid and cannot be filed under 
paragraph 21 of Schedule II of the Civil Procedure 
Code [p. 955, col. 2.] 


Appeals from a desision of the Subordinate 
Judge, Monghyr. 

Messrs. P. K. Sen, S. P. Sen and M. 
Haque, for the Appellants. 

Messrs. Hassan Imam, Asar Narayan Frasad 
and Rajendra Prasad, for the Respondents, 

JUDGMENT. 

Roz, J.—~The defendant Laldhari Prasad 
was the first cousin of the deceased husband 
of -the plaintiff; the second, third, fourth 
and fifth defendants were the sons of Lal- 
dhari Prasad and the sixth defendant was 
the adopted son of the plaintiff's husband 
Hit Prasad. 

The property in dispute was that of 
Sakhi Chand, the father of Hit Prasad 
and unsle of Laldbari Prasad. The plaintif’s 
case was that the partition of this property 
had been referred to arbitration by all the 
parties to the dispute and that an award 
had been made in terms of the reference. 
section 
21 of the Second Schedule of the Civil 


‘Procedure Code the award should be filed and 


a desrae made thereon. 

Some ten objections were made by the 
various parties and those the learned Sub- 
ordinate Judge discarded as without founda- 
tion. He ordered the award to be filed 
and a decree was thereon made in accordance 
with the award, 

The three ADHA before ~ue are by 
Ualdhari Prasad and his major son Raj- 


_ ballabh Narain No. 59, by Brij Narain No. 


58, and hy Chottey Lal No. .57. The 
application in revision is made by Keshwar 
Narayan on the allegation that he, being 
the son of thedefendant Brij Narain, was 
entitled to a share in the property dnd 
was, therefore, a proper party to the suit, 
He had applied during the course of the 


. trial to be joined as a party. His applica- 


tion had been rejected by the learned Sub- 
ordinate Judge. 
In the appeal as 


argued before this 


Court, the first objection taken is that of 


+ 
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Chottey Lal the second defendant, on the 
ground that he was a major at the time 
of the reference to arbitration and was 
no party to it. By Brij Narain it is argued 
that the arbitrators made their award 


carelessly in that three debts Nos. 21, 22, 


and 23 of the schedule attached to the 
award were debts barred by limitation and 
in that a debt worth only Rs. 442 was 
valued at Rs. 510 in the award. It is 
further urged that he was not served 
with notice and that the arbitrator acted 
improperly in pressing for the payment of 
a debt due to a servant of his while the 
consideration of the award was actually 
in progress. By Laldhari Prasad it is 
urged that the arbitrators were guilty of 
carelessness, in that item No. 17 of the 
debts allotted to his share have been grossly 
overvalued. It is also urged that though 
the property was worth two lakhs of rupees 
the arbitrator managed to finish the work 
in one month’s time; that he did not 
write the award himself and that he did 


not certify at the end of it that it was written. 


at his dictation. 

The learned Subordinate Judge-dismissed 
the objections now urged by Brij Narain 
and Laldhari Prasad summarily, and indeed 
it is apparent on the face of it that 
there is no substance in them at all, With 
regard to the unfairness of the allotment, 
` it ia to be noted that though the proper- 
ty is worth two lakhs of rupees, the only 
unfairness alleged is with regard to sums 
of money amounting in all to less than 
Rs. 1,000. On this point the plaintiff’s 
fret witness has given evidence that the 
debts were divided into three classes, (1) 
those which were easily realisable, (2) 
those which could be realised with difficulty, 
and (3) those whioh were barred or not 
reslisable at all, There ig no real evidence 
on “the defendants’ side to rebut this 
-assertion, and I have no doubt that, in 
making the award, the arbitrator acted fairly 
enough. There is no real evidence that 
Brij Narain received no notice. It is indeed 
certain that he was present during the 
proceedings and was aware of them, other- 
ise there could be no sense in his sugges- 
tion that pressure was brought to bear 
upon him during the proceedings to pay 
a debt due to the arbitrator’s servant. 

The eyidense with regard to the latter 
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suggestion of misconduct is of the flimsiest 
character, The learned Subordinate Judge 
had no hesitation in rejeating it and 
I san see no reason for differing from 
him. The suggestion that the arbitrator 
was unduly hasty is not substantiated by 
evidence, noris there any substance in- the 
contention that the arbitrator” was required 
to write the whole award with his own hand. 
It is not contended that the award that was 
made by the arbitrator was in any respect 
different from that filed in Court. The 


award filed in Court was signed by the 


arbitrator and that signature was a sufficient 
indication that he was responsible for‘ it. 

The real difficulty in the case is that 
the one vital point, namely, the age of 
Chottey Lal at the-time of the - reference 
to arbitration seems to have received no 
attention at al] from the plaintiff. The 
defendant Chottey Lal gave evidence that 


he was a major at the time of the refer- 


ence to arbitration. He produced an entry 
made at the time of his first admission 
into the Monghyr Training Academy, and 
in that entry it is mentioned that the 
date of his birth is 8rd Baisakh 1306 
Fs., whiob, on a reference to the Chrono. 
logical Tables, will be found to acorre- 
spond tothe 28th April 1893. The Ekrar- 


“nama upon which the reference to arbi- 


tration was made was. dated the 4lst 
August 1917 and the award was filed on 
27th September 1917. Prima facie, there- 
fore, this boy was 18 yearsand 4 months 
at the time of the reference to arbitration. 
His father Laldhari did not pretend to be 
acting as Karta of the family. He signed 
the reference to arbitration as guardian of 
Chottey Lai.. The major son Raj Ballabh 
signed in his own capacity. It is clear, 
therefore, (and Mr. Hasan Imam admits 
this) that if Chottey Lal was of age on 
the 3lst August 1917 he was no party 
to the Ekrarnama. The learned Subordinate 
Judge gives the following reasons for not 
accepting this certificate. 

His father stated in the Ekrarnama 
that he was a minor. His elder brother 
Raj Ballabh deposed in the suit, but did 
not mention-the fact that Chottey Lal was a 
major and Chottey Lal himself did not 
kuow before the date of hearing that he had 
attained majority:— 

“Chottey Lal swears that when he took 


+ 


I 
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‘admission in the sshool he took his horos. 
cope with him and the date of his birth 
was entered in the school register from 
that horoscope. No horoscope has been 
filed in this suit. The school register shows 
that there was no. horoscope brought by 
Chottey Lal and the date of birth was entered 
according to the statement of some person. 
It is significant that the father Laldhari 
.Prasad, who is the Karta of the family, 
has not deposed in the ease, From the 
deposition of Ohottey Lal it appears that 
his father and others consulted in the 
morning of the 17th January 1918 and 
then he was approached, and then Chottey 
Lal came with his objeation. I do not 
believe that Chottey Lal has attained 
majority ; his appearance too does not support 
his statement.” 

’ The learned Subordinate Judge then goes 
on to make a misstatement of the law 
with regard to the binding nature of the- 
reference even though - Chottey Lal had 
attained majority. In the reasons given 
by the learned Subordinate Judge, he sesms 
to me to, have entirely lost sight of the 
fact that if Chottey al was indeed a 
“minor on the 3'st August 1917; he must 
have bsen within avery short time of his 


majority. Certainly. age can be more nearly | 


told by appearance in a child of 8 years 
of aga than in a boy nearly 18 years of age. 
In Indian families no festivities are 
held to oelebrate birthdays and it is 
extremely rare for members of a family 
to know with any certainty the month in 
which even their adult sons or brothers 
were born. Oral evidense given upon the 
point would have been absolutely value- 
less and might by cross-examination at 
once have been shown to be so. We have 
before us the only documentary evidence 
extant of the date of this boy’s birth. 


In spite of the fact that Chottey Lal 


himself has been foolish “enough to say 
that his horoscope was shown to the head 
e master, there is no real evidenae on the 
record that he ever had a horoscope at 
all. He was under § years of age when 
he first attended the Monghyr Academy. 
~ He cannot possibly ramember now whether 
a horoscope was sent with him or not. 
The school register shows that no.horos- 
cope was in faot sent with him. The 
eyidense of the correctness of the entry 


in the register that he was born on the 
3rd Baisakh 1306 stands entirely unre- 
butted on the plaintiff's side and no ques- 
tion was asked in crogs-examination of the 
defendants’ witnesses to suggest that this 
date was inaccurate. Mr. Hasan Imam 
suggests in his argument that the entry 
was falsely made in order to qualify the 
boy for the Entrance Hxamination eight 
years later. There seems to be no point 
in this suggestion, for if his birthday had 
in fact heen the fst September 1899, he 


would have been, I understand, equally ` 


eligible for an Entrance Examination in 
1917. It was never suggested in the 
Court below that the 3rd Baisakh was a 
date which would create an ability or 
remove a disability in respect of an ex. 
amination, A statement’ of this descrip- 
tion, made at atime when there was no 
apparent reason for a misstatement, is to 
my mind of far greater value than any 
statement that might be. made when the 
question had become one of controversy, 
In the absense of any rebutting evidence 
I feel that it is impossible to hold that 
this entry was not correct. It ‘follows 
therefore, that I must with great regret 
come to the conclusion that Chottey Lal 
was-& major at the time of the reference 
to arbitration and that, therefore, he was 
no ‘party toit and that, therefore, the suit 
as against him should have been dis. 
missed, : 

Similarly Keshwar Narain is stated in 
an affidavit, dated the 16th April 
1918, to be one and-a-half years old 
implying that he was born in October 
1916. He too should have been represent- 
ed in the reference to arbitration as one 
having a share in the joint family proper- 
ties. The learned Subordinate Judge holds 
upon this point that it is unnecessary 
that he should be a party to the suit, for 
the reason that when he comes of age 
he may, if he wishes, contest the arbitra. 
tor’s award. It would seem tp me that an 
award purporting to partition the property 
of a joint family, but liable to be get 
aside at once by Chottey Lal and in six. 
teen years’ time by Keshwar Narain is not 


a valid award. In my opinion the first 


proviso to section: ¥1 of the Second Sohe. 
dule bas not been fulfilled, I am not 
satisfied that the matter has been referred 


- 


> 


"> 
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to arbitration by all the parties necessary 
to a suit for partition, Notwithstanding 
the provisions of Order I, rule 9,1 hold 
that -the partition of the family property 
cannot be regarded as having been validly 
referred to arbitration. In this view the 
learned Subordinate Judge’s order directing 
that the award be filed- should be set 
aside. I would, therefore, set it aside and 
direst that the appeal bs decreed 
and the suit of the plaintiff’s dismissed. 

With regard to costs Lam satisfied-that 
Chottey Lal has been “put forward solely 
for the purpose of defeating an equitable 
slaim on a technical objection. I would, 
therefore, order that all the parties bear 
their own costs throughout the litigation. 

Courts, J.—I agree. a 

Appeal decreed; Revision accepted, 





NAGPUR JUDICIAL COMMISSIONER’S 

i À COURT. 

First Civit Apezan No, 81 or 1917. 
April 23, 1918. 

Present:— Myr. Batten, Offg. J. C., and 

Mr, Findley, Offg. A. J.C. . 
TORTAN BAI AND orpers—DerenDants 
— APPELLANTS 
Versus 

BALLABHJI OJ HA—Puaintirr— 
RESPONDENT. 

Hindu Law—-Mithila and Benares Schools, difference 
between—Succession—Female succeeding to estate of 
son, death of —Estate, whether goes to husband's heirs 
or son's heirs—Property purchased out of income of 
estate, devolution of. . 

Under the Mitakshara Law as interpreted by the 
Benaras School, when a female succdeds to the estate 
of her son, the heirs of the son, the last male holder, 
would succeed to the estate after the death of the 
female. [p. 956, col. 2.] 4 l 

The Mithila School isa branch of the Mitakshara 
School, the Mitakshara being the basis of the works 
which set out the law of the Mithila country, 
Therefore, it lies on those who allege to the contrary 
to prove that there is something in the Hindu Law 
as interpreted by the Mithila School to justify 
their contention that when a woman succeeds to her 
son the immoveable property goes on her death to 
the heirs of her husband, and not to the heirs of her 
son. -[p. 956, col. 2; p.957, col, L] 

There is no difference in this respect between the 
Benares and the Mithila Schools of Hindu Law. [p. 


958, col. 1.] | 
Musammat Thakoor Deyhee v. Rai Baluk Ram, 11 M. 


“TI, A, 189 at p.174,10 W. R. (P.0.) 8; 2 Ind, Jur. 


(x. s.) 2 Suth. P.O. J. 49 3 Sar. P. O. J. 281; 20 E, 


BR. 54, distinguished, . 
Phakoorain Sahiba v, Mohun Lall, 11 M, I. A, 386; 7 
W, R, 25; 2 Suth. P, O. J. 631;. 2 Sar, P, G. J. 239; 20 


‘ 


— 


“The 
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- 


E. R. 146 and Punchanund Ojhab v. Lalshan Misser, 
3 W R 140, followed. 

Where the circumstances are such as to show that 
a Hindu female purchased moveable property from 
the income of the estate inherited from her son, 
with a view of its becoming part of the main estate, 
it passes with the estate at her death, if previously 
undisposed of, to her son’s heirs and not as her stridhan 
to her heirs. [p 9&8, col. 2.] 
. Subramanian Chetti v. Arunachelam Chetii, 28 M, 
1 Sridhar v. Kali Pada, 11 Ind. Cas, 971; 16 C. 
W. N. 106; 15 CO. L. J, 12 and] Wahid Ali Khan v. Tori 
Ram,-21 Ind. Cas, 91; 11 A.L. J. 856 at p. 860; 35 
A. 651, followed, 


Appeal from the decree of the Additional 
District Judge, Jubbulpur, in Civil Suit 
No. 11 of 1917, dated the 10th September 
1917, i pn 


Messrs, J. O. Ghosh, Damodar Das and Braj 
Mohan, for the Appellants. 


Sir B.. K. Bese, Dr. H. S. Gour, Mr. M. 
Gupia and Mr, K. B. Gupta, for the Respond- 
ent. 


JUDGMENT;—The questions that arise 
in this appeal are purely questions of law, 
The parties are admittedly governed by the 
Mithila Sshool of Hindu Law, their 
ancestors having come into these provinces 
as priests of the Rajah cf Mandla. Thee 
first six grounds of appeal, which are to be 
read together, refer to. the ancestral im- 
moveable property in suit. Girdhari the 
head of the family died on tha 5th February 
1894, and after his death the property 
was held by his son Jeonath, who died 
soon after in 1895, Jeonath was thus the 
last male holder and was suecesded by his 
mother, Girdhari’s widow Musammat Kisuma- 
bai, who died on the 3lst January 1917. 
plaintiff-respondent is a cousin of 
Girdhari through the male line, and the 
defendants are deonath’s three sistere, 
daughters of Girdhari and Kusumabai. 
The sole question is whether on the death 
of Kusumabai who succeeded to the pro- 
perty as heir of ner son, the property goes 
to the heirs of her husband. or to the heirs 
of her son. Admittedly~if it goes to the 
heirs of her husband, thè defendants. 
appellants are the heirs and if 
it goes to the heirs of her son the 
plaintiff respondent is the heir. Under the 
Mitakshara Law as interpreted by the 
Benares School the heirs of the son, the 
last male holder, would undoubtedly sua- 
ceed to the property, The Mithila Schoo] 
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is a branch of the Mitakshara Sshool, the 
Mitakshara being the basis of the’ works 
which. set out the law of the Mithila country. 
It, therefore, lies on the defendants to show 
that there is something in the Hindu Law, 
as interpreted by the Mithila School, to 
justify their contention that when a woman 
suzceeds to her son the immoveable pro- 
perty goes on her death to the heirs 
of her husband, and not to the heirs of her 
son, 

The question depends on the interpre- 
tation to be placed on certain passages in 
the Vivada Chintamani. The original text of 
Katyayana and: the commentary by the author 
of the Vivada Chintamani are translated 
at pages 40 and 41 of the introduction to 
the translation of the Vivada Ratnakara by 
Golap Chandra Sarkar Sastri and Digamvar 
Chattopadhayaya.- This translation is as 
follows:— 

“The - husband’s daya (heritage or gift) 
the wife may use according to her pleasure 
when the husband is dead; but when he 
is living, she shall preserve it. Otherwise 
shall pass her tims in his family. A son- 
less (wife) preserving unsullied the bed 
of her lord, and abiding by her venerable 
protestor, shall enjoy (the husband’s pro- 


e perty) until her death, being moderate: after- 


wards the heirs shall take.” 

The hasband’s daya is the husband’s pro- 
perty: that again is (two-fold) either subject 
of the wife’s proprietary right, by reason of 
the default of any other taker, on his 
death; or subject of the wife’s proprietary 
right, by his permission, during his life. 

As regards the first, it is said (by 
Katyayana) :— 

“The husband’s daya, the wife may use 
according to her pleasure when the husband 
is dead.” 

This, however, refets to property other 


. than immoveable, 


But as regards immoveable property it is 
said (by Katyayana): N 

“Shall enjoy until her death, being 
moderate: afterwards the heirs shall take.” 
“Being moderate” means not expending 
too much: the word “sonless” is an ad- 
jective indicative of the sircumstances 
under which her right (of inheritance to 
her husband’s estate) accrues. As regards 
the second, however, it is said (by Katya- 
yana):— 
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“But when he is living, she shall pre-, 
serve it’ the meaning of which is, when 
the husband is alive she shall preserve his 
property. 

The meaning of “otherwise, eto., is, that 
in ease there be no property left by the bus- 
band the widow shall pass her time in her 
husband’s family only. 

Thus even when the deceased husband’s 
property devolves on the wife, she has no 
independence in making gifts and like 
alienations by reason of the similarity of 
expectancy (to know the nature of the wife’s 
right in property inherited by her from her 
husband); otherwise the expectancy (to 
know) what kind of interest she has therein 
would but remain unsatished. Hence also 
the inconsistenay of the recital of this text 
in the Chapter on Sandayaka Stridhana, 
with its application (to property inherited 
from the husband) is removed. Because 
the forse of expectancy is stronger than 
that of the context. Just as in immoveable 
property grien by the husband, a woman 


“bas no right to make gift and the like, 


by reason of this text, so also in husband’s 
immoveable property inhertéi:d by the wife. 
The-same is the opinion of the Prakasa 
and the Ratnuakara. So also in (hnsband’s) 
immoveable property, inherited by the wife 
through the son, for herein also there is 
expectansy.and there is no direst text (to 
the contrary). 

(The words within parenthesis are not in 
the original.) 

The above translation as regards the last 
sentence differs from the translation of P.O, 
Tagore, which is as follows:— 

“If the mother, on the death of her son, 
gets his immoveable property, she cannot 
make à gift of it, or dispose of it at her 
pleasure.” 

The learned Advosate for the respondent 
is quite willing to adopt the translation by 
G. O. Sastri. It is to be noted that the 
word (husband) in Sastri’s translation of 
this sentence ocaurs in some texts and not 
in others. 

The argument of the learned Counsel 
for the appellants is as follows: The 
original Slokas of Katyayana restrict the 
wife’s right of disposing of property zifted 
to her by her husband, but the Vivada 
Chintamani by analogy (or expectancy) ex 
tends the restriction to property inherited 


- 
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r from her husband and to property inherited 


from the- husband through the son; a 
correct reading of the Vivada Chintamani 
leads to the further conclusion that as 
regards property inherited from the husband 
through the son the husband’s heirs in- 
herit the property after her death. The 
learned Counsel is unable to site any ruling 
in support of his interpretation and san- 
didly admits that he has adopted it from 
G. O. Sastri’s treatise on Hindu Law, 4th 
Edition, page 411. It appears to us, however, 
that G. O. Sastri’s reasoning is fallacious. 
All that appears to us to be’ said by the 
Vivada Chintamani is that just as in res- 
pect of property inherited from the hus- 
band the widow has no power of alienation, 
so also in respéct of property which she 
has inherited from the son, the son having 
inherited it from the father, she has no 
power of alienation. In our opinion the 
Vivada Chintamani was not referring to 
the devolution of the property after the 
woman’s death, but to the restriction of the 


-woman’s power of alienation, and the learned 


author appears to us to read more into 
the Vivada Chintamani than is to be found 
there. He is himself adopting the principle 
of “expectancy” so learnedly expounded by 
him. The learned Counsel for the appel- 
lants refers us to Musammat Thakoor Deyhee 
vy. Rat Baluk Ram (1), but this does not 
really help him sinse the widow had suc- 
ceeded her husband and not her son. On 
the other hand the learned Advooate for 
Thakoorain Sahiba v, 
Mohun Lall (2). A died leaving his son 
B and a daughter O. The son succeeded 
his father and left a widow D, who suc- 
seeded him. She made an adoption. O’s son 
alleged he was the next reversioner and 
claimed that the adoption was invalid. It 
was held that as sister’s son he had no 
lodus standi to sue and (the important 
point here) that the son B was the pro- 
positus, We have no doubt, though this is 
disputed, that the case was desided on the 
assumption that the parties were governed 
by the Mithila School. In Punchanund Ojhab 


y. Lalshan Misser (3) it was taken for 

(1) 11 M. I. A. 139 ab p. 174; 10 W. R. (P. 0.) 3; 2 
Ind. Jur. (N s.) 106; 2 Suth, P. C. J. 49; 2 Sar. P.O. J, 
231; 20 Ð. B. 54. 

(2) 11 M. L A.886, 7 W. R. 25;2 Suth. P. O. J. 
681; 2 Sar. P.C. J, 289; 20 E. R. 146. 

(8) 8 W. R. 140, 
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granted that the property went to, the heirs 
of the son from whom the mother in- 
herited it. The learned Advocate contends 
that in the passage of the Vivada Chinta- 
mani relied on for the appellants the hus- 
band is mentioned of neressity in order to 
arrive at the analogy for the restriction on . 
alienating the son’s estate. We consider this 
reasoning to be sound. 

For these reasons we are of opinion that 
the learned Additional District Judge, who 
has read the Sanskrit text in the original, 
has taken a correct view of the law. : 

The remaining ground of appeal relates 
to 14 bullosks purchased “ by Musammat 
Kusumabai out of the income of the estate, 
The learned Additional Distrist Judge has 


‘held, no doubt correctly, that the bullocks 


were purchased to- carry on agricultural . 
operations, and has held that they must have 
been, therefore, intended to be part of the 
estate, and as an aseretion to the estate. For 
the appellants it is argued that the bulloaks, 
baing moveable property, formed part of 
their mother’s stridkan. Reliance is placed 
on Birajun Koer v. Duchmi Narain Mahata 
(4), but that was a case of alienation, not 
of succession, Ib is argued that the special 
rules of tha Mithila relied on as regards 
immoveable property leave it to bə inferred» 
that moveable property goesas stridhan to the 
widow’s heirs. Reliance is also placed on 


. Subramanian Ohettt y, Arunachelum Ohettd 


(5). The learned Advocate for the respond- 
ent ites Sridhar v. Kalipada (6) and 
Wahid Ali Khan v. Tori Ram (7). The 
sorrect view appears to us to be that where 
the circumstances are such as to show that 
a Hindu female purshasess proparty from 
the income with a view of its becoming part 
of the main estate, it passes with the 
estate at her death, if it is praviously un- 
disposed of. We consider that the Addi- 
tional District Judge has desided this ques- 
tion correctly. 

The result is that the appeal is dismissed 
with sosts. 


Appeal dismissed, 


(4) 10 ©. 392; 8 Ind. Jur. 503; b Shome L. R. 160} 
5 Ind. Deo. (N. s.) 262, 

(5) 28 M. 1. 

(6) 11 Ind. Cas. 971; 160. 

(7) 21 Ind. Cas. 91; II A, 
A. 661, 


W. N. 106; 15 C. L. J. 12, 
L., J. 856 at p. 869; 33 
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. ~ CALOUTTA HIGH COURT. 
_ Civiu Ruves Nos. 164 to 166 or 1918, 
a July 26, 1918. 
= Present:—Mr, Justice Teunon and 
Mr. Justice Cuming. 
CHANDRA KUMAR BISWAS— 
PLaINTIFF— PETITIONER IN Rute No, 164 
or 1918 
CHANDRA SEKHAR BISWAS— 
PLAINTIFF—PETITIONER IN Rute No, 1¢5 
or 1918 
VETEUE 
Shatkh NABI BUX—Dsraxpant—Oprosire 
PARTY IN BOTH, 

IN Retz No. 166 or 1918 
CHANLRA SEKHAR BISWAS--— 
PLAINTIEF—~PETITIONER 

VETSUE j 
Shaikh PAHARU —Derenpant—Opposits 


PARTY. f 

Civil Procedure Code (Act F of 1908), O. XLI, rr. 
25, 27—-Appeal-~Appellate Court, whether can order 
retrial of issues tried by trial Court, 

Order XLI, rule 25, of the Civil Procedure Cods 
does not contemplate an order by the Appellate Court 
directing a retrial by the primary Court of the issues 
tried and determined by that Court. 

If an Appellate Court considers that any question 
of fact essential to the right decision of the suit has 
not been tried and determined by the trial Court, it 
may frame issues and direct the trial of such issues 
in the manner provided by Order XLI, rule 26, or if 
may ade in the manner provided in Order XLI, 
rule 27. a 


Rules against the order of the Additional 
District Judge, lst Court, 24.Perganas, 
in Title Appeals Nos, 72, 73 and 74 of 1917. 


Babus Dwarka Nath Mitter and Narayan 
Chandra Kar, for the Petitioner. 

Babus Mahendra Nath Roy and Manmohan 
Bose, for the Opposite Party. 


JUDGMENT.—These Rules are directed 
against orders made by the learned Addi- 
tional District Judge.of the 24-Porganas, 
by which in three analogous suits acting 
or purporting to act under Order XLI, 
rule 25, Civil Procedure Code, he directs the 
Court of first instance to retry two of the 
issues framed in that Court. We find that 
the issues of which the District Judge has 
directed a trial or refrial were in fast 
heard and determined by the Court of first 
instance. Order XLI, rule 25, does not 
contemplate an order directing a retrial by 
the Court of first instance of issues already 
tried and determined by that Court. If in 
the opinion of the Appellate Court questions 


= 
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of faut considered by that Court essential 
to the right decision of the suit upon the 
merits had not been tried and determined, 
ib was open to the Appellate Court to 
frame issues setting out those questions of 
fact and direct the trial of such issues in 
the manner provided in the Order and rule 
we have cited, We must, therefore, make 
these Rules absolute, set aside the orders 
made by the learned Additional Distriat 
Judge and send the appeals back to him, 


‘so that he may hear and dispose of them 


in accordance with law. At the re-hearing 
before him if he finds that essential ques- 
tions of fact have not been determined, 
it will be open to him to set ont those 
questions and direct their trial, or it will 
be open to him, if he thinks fit, to proceed 
in the manner provided in Order XLI, 
rule 27 and the following rules, or if the 


‘evidence and the findings arrived at are 


in his opinion sufficient, to dispose of the 
appeals on the record as it stands. Under 
the circumstances we do not think ib 
necessary to make any order for sosts. 


Bules mad3 absolute, 





NAGPUR JUDICIAL COMMISSIONER'S 
COURT. i 
Seconp Oivin, ArreaL No, 15-B or 1917, 
August 20, 1917. 

Present:— Mr. Mittra, A. J, C. 
NARAYAN DAS—Puatntixe— 
APPELLANT 
VETEUE 


CHANDRABHAN AND ANOTHER——DEFENDa 


ANTS—— RESPONDENTS. 

Power-of-attorney, construction of —Act done under 
power-of-attorney, challenged as being in excess of 
authority—Authority, proof of—Power to borrow, whe- 
ther implies power to mortgage—Contract Act (IX of 
1872), s. 197—Ratification, proof of. 

Where an act purporting to be done under a power- 
of-attorney is challenged as being in excess of the 
authority conferred by the power, if is necessary to 
show that on a fair construction of the whole instru- 
ment, the authority in question is to be found 
within the four corners of the instrument either in 
FES terms or by necessary implication, [p. 960, 
col. 2. 

_ A power to borrow money does not necessarily 
imply a power to mortgage property. [p. 960, col, 2.] 
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Where a power-of-attorney authorised the agent 
to borrow money, to execute a bond, sign the name 
and present the same for registration on behalf of 
his principal and also added a general clause that 
the donor of the power will be bound by any acts 
done by the donee; and the agent in pursuance of that 
power mortgaged his principal’s property: 

Held, that the mortgage, though binding upon the 
principal asa loan, was not binding as a mortgage. 
[p. 960, col. 2.] 

Section 197 of the Contract Act lays down that a 
ratification may be express or implied from the con- 
duct of the person on whose behalf the act is done, 
The acts relied upon as proving ratification, however, 
must be clearly inconsistent with a denial of WADA 
[p. 960, col. 2.] 

Appeal from the decree of the Court of tiie 
District Judge, West Berar, Akola, dated the 
12th October 1916, in Appeal No, 124 of 1916, 

Messrs. P. 9. Kotwal and M. V. Joshi, for 
the Appellant. 

‘Mr. G. V. Kutade and Sir B, K. Bose, for 
Respondent No. 1. 

Mr. Bhawani Shankar, for Respondent No. 2. 

JUDGMENT.—The main point for 
decision is whether the mortgage-deeds 
are binding upon the respondent-defendant 
Chandrabhan. They were executed at a 
time when Chandrabhan was in jail, who 
had appointed one Khushal as his agent 
under a power-of attorney dated July 1911 


(Exhibit D-2). This authorises Khushal- 


to borrow money to execute a bond, sign 
the name aud present the same for registra. 
tion on behalf of Chandrabhan. In addi- 
tion to this there is the usual general 
clause that the donor of the power will 
be bound by any acts done by the 
donee. The Courts below have held that 
this power-of-attorney did not anthorise 
Kbushal to mortgage his principal’s property. 
On behalf of the appellant reliance is 
placed upon the case of Bank of Bengal V. 
Ramanathan Chetty (1). 


The facts of this case and the terms 


of the instrument there are clearly 
distinguishable from those of the oase 
before me. Their Lordships, however, 


sited with approval a previous judgment 
of the Privy Counsil in a colcurable oase 
as applicable to powers of-attorney executed 
in India. [I quote, therefore, the following pass- 
age from Bryant v. La Banque du Peuple (2) 

(1) 32 Ind. Cas. 419; 80 M, L. J. 232: 20 C. W.N, 
829; 8 L. W. 210; 19 M. L. T, 176; (1916) 1 M. W. N. 
150; 14 A. L. J. 217; 23 O. L. J. 348: 18 Bom. LTR, 
387; 9 Bur. L. T. 1; 43 O. 627; 8 L. B. R. 535 (P.O), 

(2) (1893) A. C. 170 at p T: 82 L. J. P. 0. 68; 1 
R. 336; 68 L. T. 546; 41 W, B 600. 
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from the judgment in the 


case.» of -: 


“Bank of Bengul v. Ramanathan Ohetty (1), 


“Where an act purporting to be done under 
a power-of-atiorney is challenged as being 
in excess of the authority conferred by 
the power, ib is necessary to show that 
on a fair construction of the whole instrument 
the authority in question is- to be found 
within the four corners of the instrument, 
either in express terms or by necessary 
implication.” The power to hypothesate 
property is clearly not given in express 
Is if given by necessary implica. . 
tion? In support’ of this the learned 
Advocate for the appellant wanted to rely 
upon oral testimony to the effect that 
Chandrabhan was willing that his property 
should be sold in order to enable him 
to defend himself from the criminal charge 
then pending against him. But such oral 
evidence is, in my opinion, excluded by 
section 91 of the Evidence Act. It is 
argued that the power to borrow necessarily 
implies power to mortzage property. Lam 
clearly of opinion that there is no authority 
for,any such contention. I hold, therefore, 
that the mortgages, though binding as 
loans, were not binding upon Chandrabhan 
as mortgages. 

The next question is whether’ there has 


been a ratification of the mortgaga by 
Chandrabhan. The Courts bslow have 
held that no such ratification has baen 


proved. This is a mixed question of law 
and fact, but taking the principal facts, as 
found by the lower Appellate Court, 1 
am unable to hold that ratification has 
been clearly proved. Ssstion 197 of the 
Contrast Act lays down that a ratification 
may be express or implied from the conduet 
of the person on whose bshalf the aots 
are done. The acts relied upon as prov- 
ing ratification must be clearly insonsistent 
with a denial of liability. Now in the 
present case as the money was borrowed 
and property mortgaged by the agent, an 
offer to pay money fo the mortgagee 
doss not nesassarily prove a ratifisation of 
the mortgage as such; It is consistent 
with the admission of a liability for the 
loan, but not inconsistent with a denial 
of liability of the property pledged. Chandra- 
bhan’s statement in the lower Oonrt 
(Exhibit P-7) is merely a statement of 
fact that a mortgage has bean oxecuted. 
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The, further statement resorded in the 
same deposition, that Chandrabhan did not 
take back the mortgage-deed because he 
had paid Rs. 1,700 only to Khushal, is 
still not an admission cf liability under 
the mortgage-deed ss such. KRelianse is 
placed upon a; notice dated 16th January 
1914 by Chandrabhan to the plaintiff, in 
which it is stated, by selling one field 
to Ganpat Mohanaji he had already paid 
Rs. 1,700 to the plaintiff and offered 
Rs. 800 for redemption. The originalis not 
before the Court.” This is the description 
of the notise given in the judgment of 
the lower ‘Appellate Court. I do not 
think importance should be attached to 
the word redemption used in the judgment 
of the lower Appellate Court. I think 
it does not amount to anything more than 
an offer to compromise, for the principal 
amount secured by the mortgage was 
Rs. 2,500, the offer made more than two 
years after the mortgage was of the 
principal sum only without interest, This 
does not unequivosally point to a ratifica- 
tion. It would appear from Exhibit D-J, 
which is a sale-deed in favour of Ganpat 
Mobanaji, that the original agreement was 
to pay Ri. 1,700, the consideration for the 
‘sale-deed to the plaintifi’s guardian, and 
who thereupon attested the  sale-deed. 
These lines have been scored through, 
and the document. as nally registered 
mentions nothing about any agreement to 
pay the money to the plaintiff. Even if 
there had been any agreement to pay 
Rs. 1,700 to the plaintiff, that would still 
be not‘ inconsistent with Chandrabhan’s 
denial of liability under the mortgages as 
such, 


The lower Court has passed a decree 


for Rs, 5,000, tbat is, for the whole principal : 


and ifs damdupat. This involves a find- 
ing that no payment was made to the 
defendant of the amonnt of Rs. 1,700 and 
even if the payment had been made, it 
would not have conclusively shown that 
Chandrabhan ratified the mortgage. I 
hold, therefore, the finding that the ratifica- 
tion has not been proved, is a correct 
finding. In this view it is unnecessary 
to discuss the question whether the plaintiff 
is estopped against the defendants with 
regard to the release of his No. 191 included 
in the mortgage-deed. The appeal, 
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therefore, fails and is dismissed with costs. 


Appeal dismissed, 


CALCUTTA HIGH COURT. 
Rute Nist No. 379 or 1918. 
duly 24, 1918. 
Present: —Mr. Justice Newbould and 
_ Mr. Justice Panton. 
Meases. F. P. NALLADAROO & Co. 
$ DEFENDANTS No, 1— PETITIONERS 
VETSUS 
HARI KISSEN RATHI AND ANOTAER 
— PLAINTIFFS— OPPOSITE Parry. 

Civil Procedure Code (Act F of 1908), 8. 115, O. IX, 
5, 9—Restoration of suit dismissed for default—Suffi- 
cient cause, absence of—Order restoring suit, whether 
without jurisdiction—Reviston. 

On an appeal against an order of the primary 
Court refusing to restore a suit dismissed for default 
the Appellate Qourt restored the suit, although it 
found that the plaintiff could not show sufficient 
cause for his non-appearance within the meaning of 
Order IK, rule 9, Civil Procedure Code: 

Held, that the order of the Appellate Gourt was 
not without jurisdiction. [p. 963, col. 1] 

Rule against the order of the Munsif, 
8rd Court, Bankura, 

Mr. Zorab (with him Babu Satindra Nath 
Mukherjee), for the Petitioner.—This isa Rule 
to show cause why the order of the District 
Judge passed in appeal restoring a 
suit which was dismissed for default 
should not be set aside. The facts shortly 
stated are these: The plaintiff, opposite 
party, brought a suit at Bankura for 
decree passed by the 
Court of Small Causes at Oalontta on the 
ground of fraud, When the coase came 
up for hearing, the plaintiff was found 
absent so the suit was dismissed for default, 
The plaintiff then made an application 
under Order IX, rule 9, of the Oivil 
Procedure Code for getting the order of 
dismissal set aside. The QOourt of first 
instance dismissed the application for 
restoration on the ground that the plaintiff 
failed to show any safficient cause which 
had prevented him from appearing in 
Conrt when the case had been called on 
for hearing. It further found that as the 
plaintiff fintentionally and deliberately kept 
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away when the case was called on for 
hearing, the application for restoration 
should not be allowed. Against that order 
of the Court of first instance there was 
an appeal by the plaintiff, and the Appellate 
Court held that although the plainti did 
not show any sufficient cause for non- 
appearanse, yet in the exersise of ifs dis- 
cretion the suit should be restored for the 
ends of justice. 

My submission is that 
of any sufficient cause which would bring 
the case within the purview of Order IX, 
rule 9, of the Civil Procedure Code, the 
Appellate Court acted without jurisdiction 
in ordering the restoration of the suit by 
setting aside the order of the primary Court. 
If for the sake of mere ends of justice a 
suit is to be restored to file, then the 
object of Order IX, rule 9, would be frure 
trated and there would be no end of litiga- 
tion and harassment of litigant parties. 

Babu Dwarka Nath Ohakrabarty (with him 
Babu Bankim Chandra Mukherjee), for the 
Opposite Party.—The Appellate Court was 
quite right in restoring the suit to file ia the 
exercise of its judicial discretion, and it 
has got jurisdiction to do so for the ends 
of justice in cases which do not strictly 


fall within the purview of Order IX, rule’ 


9, Civil Procedure Code. In desiding the 
case the learned Judge appears to have 
distinguished two classes of cases, viz., (1) 
where the plaintiff whose suit has been 
dismissed for defaulé has got a strict 
right to get his oase restored, t. e., where 
be had sufficient cause for non-appearance 
as contemplated by Order IX, rule 9, 
Civil Procedure Code, and (2) where the 
Court has got an inherent power to restore 
a suit for the ends of justice, even though 
the provisions of Order IX, rule 9, do not 
strictly apply to the case. In ordering the 
restoration of the suit if the learned Judge 
has exercised a judicial discretion, the 
petitioner has got nothing to complain of. 
Refers to Lelta Prasad w. Ram Karan (1). 
Order IX, rule 9, Civil Procedure Code, 
makes it incumbent upon the Court 
to set aside the order of dismissal for 
default under certain sirsumstances, but 
nothing in the Cede takes away the inm- 
herent powers of the Court to restore a 


(1) 14 Ind, Cas, 187; 34 A, 426 at 428,9 A, L, J, 
66. j 
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suit to file for any other valid reason. 
Debi- Bakhsh Singh v. Habib Shah (2). In 
that case Order IX, rule 9, was not strictly 
applicable, yet their Lordships thought that 
Order IX, rule 9,.is controlled by section 151, 
and the Court sould order restoration for 
the ends of justice. If the Judge believes 
my story but considers that the reason 
given by me cannot be said to be a sufficient 
cause within the meaning of Order IX, 
rule 9, he san, in the exercise of his discretion, 
restore the suit. 


My next point is that this is an application 
under section 115, Civil Procedure Code, and 
ycur Lordships cannot interfere unless there 
is a question of jurisdiction. Here no 
question of jurisdiction is involved. The 
order passed by the learned Judge cannot 
be said to Le withont jurisdiction, He is 
perfeatly right in the law on which he 
has desided the appeals and there is nothing 
wrong in the judgment of the Appellate 
Court. Even mere error of law is not 
sufficient for your Lordships’ interference 
in revision, unless there is some erroneous 
exercise of jurisdiction by the Appellate 
Court. The laches, if any, may he 
sufficiently punished by making an order 
for costs, because the Courts do not exist 
for the enforcement of discipline but fore 
the -desision of the rights of the parties. 
Refers to Orepper v. Smith (8). 


Mr. Zorab, in reply.—Tha finding of 
the Court of first instance is that the 
absence of the plaintiff is deliberate 
and intentional, and this finding has 
not been reversed by the Appellate 
Court. Having found that there was no 
sufficient cause within the meaning of 
Order IX, rule 9, for restoring the suit, the 


_ Appellate Court should have dismissed the 


appeal. Without doing so it proceeded to 
decree the appeal on the ground that in 
its discretion the snit should be restored. 
The case of Lalita Prasad v. Ram Karan 
(1) shows that the Court may for any 
valid reason restore the suit for the ends 
of justice. But the Jearned Judge in this 


(2) 19 Ind. Cas. 526; 40 I. A. 150 at p. 154; 35 A. 
381,17 CO. W- N. 829; 11 A, L. J. 625; 18 C. L. J. 9; 15 
Bom. L. R. 640; 25 M. L.J. 149; 14 M. L. T. 33; 
(1913) M. W. N. 566; 16 O. C. 194 (P. C.). 

(3) (1884) 26 Ch. D, 700 at p. 710; 53 L.J. Ch. 891; 
51 L, T, 788; 33 W. R. 60. 
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case has not assigned any reason whatsoever 
for restoring the suit except this, that in 
his discretion the application for restora- 
tion should be allowed. Discretion means 
judicial discretion and not mere caprice or 
humour, If the judgment of the Appellate 
Court is allowed to stand, then in no case 
is a plaintiff whose suit has been dismissed 
for defanlt to make ont a _ suffisient 
sause as required by Order IX, rule 9, Civil 
Procedure Code. He may get the order of 
dismissal set aside by showing some sause 
not coming within the purview of Order IX, 
rule 9, but which would satisfy the humour 
or caprice of the Court. The learned 
Judge has acted without jurisdistion in 
ordering the restoration of the suit. The 
Court of first instance in the exercise of 
its discretion dismissed the application for 
restoration. In reversing its order of dis- 
missal the learned Judge has substituted 
his own discretion for that of the first 
Court, and he was not justified in doing 
so unless there 


is some special reason. 
Refers to Rehmat-un-nissa Begum v. Price 
(4). If the decision of the Appellate 


Court be taken to be correct, then it would 
free the plaintiff in each and every oase 
from the burden of proving sufficient cause 
eas required by Order IX, rule 9, Civil 
Procedure Code, and the question of restor- 
ing or not restoring a case is to be left 
to the mere ecaprice or humour of the 
Court. 4 

JUDGMENT.—0Our attention has been 
drawn to adecision of the Allahabad Court 
in the oase of Lalita Prasad v. Ram Karan 
(1) and also to the decision of the 
Judicial Committee in the oase of Debi 
Bakhsh Singh v. Habib Shah (2) and, ona 
consideration of these rulings, we are of 
opinion that the order of the District 
Jadge is not without jurisdiction. We 
accordingly discharge this Rule with costs, 
hearing fee two gold mohurs. 

Let the rescrd be sent down at once, 


Rule discharged. 


(4) 45 Ind. Cas. 568; 27 - O. L. J. 623; 22 C. W. N. 
601; 16 A. L. J. 618; 6 P. L. W. 26; 23 M. L. T, 400; 8 
L. W. 53; 20 Bom. L. R. 714; 35 M. L. J. 262; 42 B. 880, 
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CALCUTTA HIGH COURT, 
ÅPPEAL FROM APPELLATE Daoaes No, 2390 
oF 1916. 

August 7, 1918. 

Present: —Mr. Justice Fletcher and 
Mr. Justice Walmsley. 

Tan SECRETARY or STATE ror INDIA 
in COUNCIL—Devenpant—APPELLANT 
tersus 
CHATURBHUJ NANDA — PLAINTIFF 
AND OTHERS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. I, 7. 10— 
Appeal—Misjoinder of parties—Procedure, proper, 

The appellant was the first defendant in a suit 
brought by the plaintif. The primary Court decreed 
the suit with costs against the appellant. On appeal 
the lower Appellate Court, finding that the appellant 
was nota necessary party tothe suit and was 
wrongly joined as a defendant, struck off the appel- 
lant’s name from the record as a defendant and 
dismissed his appeal, making no order as to costs: 

Held, that the proper order which should have 
been made by the lower Appellate Court was to 
set aside the order of the primary Court and to 
dismiss the suit against the appellant with costs. [p. 
964, col. 1.] 

Appeal against the decree of the District 
Judge, Midnapur, dated the 23rd May 
1916, affirming that of the Subordinate 
Judge, 2nd Court of that District, dated 
the 30th January 1914. 

FACTS appear from the judgment. 

Babu Ram Oharan Mitier (with Lim Babu 
Srish Ohander Ohoudhry) for the Appellant.— 
The plaintiff brought a suit under section 
104H of the Bengal Tenancy Act making the 
Secretary of State for India in Council a party 
defendant, The primary Court passed a decree 
against the defendant-appellant. On appeal, 
the lower Appellate Court, finding that the 
Secretary of State for India was not a necessary 
party and was wrongly joined as defendant 
to the suit, struck off the name of the Seere- 
tary of State as defendant without making 
any order as to costs. When in substance 
the lower Appellate Court allowed the appeal 
and seb aside the decree of the Court of 
first instance, although it did not say so 


` in so many words, it should have awarded 


costs to the Secretary of State. 

Babu Saroda Oharan Matty, for the 
Respondents.—The Secretary of State con- 
tested the suit, not only on the ground 
that he was nota necessary party, but also 
on other grounds. The Court of first instance 
found onall the issues raised against the 
Secretary of State and decreed the suit with 
costs, The lower Appellate Court found in 
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his favour only on the point that he was 
not a necessary party. So the order of the 
Court of Appeal below dismissing the appeal 
without costs 1s correct. The question as 
focosts is discretionary with the Court, 
and the learned Judge in the axercise of his 
discretion has disallowed costs, The order of 
the Court as to costs should not be interfered 
with in appeal. 

Babu Ram Oharan Miter, in reply :— 
When the lower Appellate Court allowed the 
contention of the appellant that be was 
nota necessary party to the sunit, his order 
dismissing the appeal zn toto without sosts 
is bad, 

JUDGMENT.—This is an appeal pre- 
ferred by the defendant, the Secretary of 
State for India in Council, against the 
decision of the learned District Judge of 
Midnapur, dated the 23rd May 1916. In 
form, the decision of the learned District 
Judge affirms the desision of the Subordinate 
Judge; but,. in substance, it does not. 
The suit was brought by the plaintiff under 
the provisions of section 104H of the Bengal 
Tenancy Act. The first defendant was the 
Secretary of State for india in Couneil. 
Before the Subordinate Judge, the plaintiff 
was successful and, in that Court, the 
learned Judge directed the Sacretury of 
State to pay the costs of the plaintiff, The 
Secretary of State then preferred an 
appeal to the Court of the District Judge 
and the learned District Judge, - having 
properiy directed himself to the law, as is 
admitted on both sides, held that the 
Secretary of State for India’ in Counsil 
was not a necessary party to the suit and 
ought not to have been joined as a defend« 
ant, Thereupon, the learned District Judge 
said that he would strike off from the 
record the name of the Seoretary of State 
for India in Counoil as a defendant to the 
suit and, as a necessary consequence of 
that, he dismissed the appeal of the Seore- 
tary of State making noorder as to costs, 
That obviously is wrong. The proper order 
the learned Judge ought to have’ made is 
this. The learned District Judge should 
have set aside the order of the primary 
Court in so far as it decreed the plaintiff's 
suit against the first defendant and, in lieu 
thereof, he ought to have directed that the 
guit as against the first defendant should 
stand dismissed with sosts both in the 
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primary Court and before himself, That 
is the order which we must make, with 
this addition that the appellant must have 
his costas in this Court also. The decree as 
against the other defendants will stand, 
Appeal decreed, - 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 
Civm Revision No. 104 or 1917. 
Ostober 5, 1918. 
Present:—Mr. Mittra, A. J. O. 
SITABAI—Appticant 

VETSUS 

BAPU ANNA AND OTBERS—NON- APPLICANTS, 

Will—Haecutor becoming incapable of acting— 
Administrator, appointment of—Public officer, whether 
can be appointed. 

In the absence of a Statute authorising such an 
appointment, a public officer and his successers-in- 
office should not be asked to undertake duties, e g., 
the duties of an Administrator, which are outside 
their official duties, [p. 964, col. 2 ] 

Where one of the executors appointed under a 
Will retired with the permission of the Court and thee 
other became an insolvent and the Court thereupon 
appointed the Deputy Commissioner of the District 
to act as Administrator of the estate: 

Held, that the order appointing the Deputy 
Commissioner to act as Administrator was ultra vires 
and must be set aside. [p. 965, col. 1.] 

Revision of the order passed by the 
District Judge, East Berar, Amraoti, in 
Miscellaneous Probate Case No.1 of 1901, 
on the 9th May 1917. 

Mr, G, V. Deshmukh, for the Applicant, 

Messrs. M. V. Joshi and V. D. Sathey, for 
the Non- Applicants. 

ORDER.—Of the surviving exeautors 
appointed under the Will of Mr. Jog one 
has become insolvent and the other retired 
with the permission of the Court. The 
Distriot Judge has now appointed the Deputy 
Commissioner, Amraoti, to ast as Adminis- 
trator. This order is ulira, vires. In the 
absence of a Statute authorising such an 
appointment, a public officer and his 
successors in-office cannot -be asked to 
undertake duties outside their official duties, 
Before inviting the Deputy ‘Commissioner 
to become Administrator, the District Judge 
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should have fully realised the situation in 
which he was placing him. The Adminis- 
trator has to collect debts, pay legacies 
and scarry out the terms of the Will, and 
these duties may be prolonged indefinitely 
during the lifetime of the legatees and the 
testator’s widow Sitabai. Suits will have 
to be filed by. the Administrator and it 
is diffisulé to see how funds are to be 
supplied to him. He may be held respon- 
sible for the sosts of litigations if even- 
tually the appeal now pending before the 
Privy Council is successful, I hold that 
the order was ulira vires and it is accord- 
ingly set aside. 

My attention has also been called to a 
previous order to be found in the order- 
“sheet dated the 30th April 1917, in which 
it is recited that the appointment of Mr. 
Jog as guardian is cancelled. This is not 
correct. So far as I oan find, there is 
no such order either in these proceedings 
or in the proceedings.under the guardian- 
ship case. Hach party will bear the costs 
of this petition of revision in both 
Courts. 

Order set aside, 


CALCUTTA HIGH COURT. 
r Civin Rute No. 356 or 1918. 
August 19, 1916, 

Present —Mr. Justice Fletcher and 
Mr. Justice Walmaley. 
JOGENDRA NATH MALULIK—dJopement- 
DEBTOR—~ PETITIONER 
VETSUS 


SHIB NARAYAN MUKERJEB—Decrer- 


HOLDER— Opposite, Parry. 

Bengal Tenancy Act (VIIIB C. of 1885),s. 170, ct. (8) 
—Purchaser at tent sale, whether can deposit money 
for release of holding attached in execution of subse- 
quent rent-decree against original tenant—~Benamidar 
of original tenant, right of, to make deposit. 

A purchaser at a sale in execution of a rent-decree, 
- who is nota party to a subsequent decree for rent 
obtained by the landlord against the original tenant, 
is not entitled under section 170 (8) of the Bengal 
Tenancy Act to deposit the devretal amount due 
under the latter decree, inasmuch as his interest 
is not voidable at the sale in execution of the decree 
against the original tenant. [p. 966, col. 1.] 

If such a purchaser is a benamidar of the original 
tenant, he has got no interest at all in the holding, 
yoidable or otherwise, and, therefore, has no right 


under section 170 (3) of the Bengal Tenancy Act’ 


to make the deposit. [p. 986, col. 1.] 

Rule against the order of the Munsif, Ist 
Court, Howrah, in Rent Execution Case 
No. 264 of 1918. 

FACTS appear from the judgment. 

Babu Hemendra Ohunder Sen for Babu 
Jotindra Lal Banerjee, for the Petitioner.— 
This Rule arises out of an application under 
gestion 115 of the Civil Procedure Code 
against an order refusing to allow the 
petitioner to deposit in Court, under section 
170 (3) of the Bengal Tenansy Act, the 
amount due to the deoree-holder land- 
lord. The petitioner purchased the holding 
at a sale in execution of a previous rent- 
decree obtained by the opposite party 
landlord against the original tenant. Then 
the opposite party landlord brought this 
suit for rent against the original tenant 
without making the petitioner a party 
to that suit, obtained a decree and in 
execution of the decree attached the holding. 
The petitioner, who had acquired an interest 
in the holding by his purchase at the rent 
sale, applied to deposit the amount due 
under the rent-decree to get the holding 
released from attachment. The landlord 
decree-holder knew very well that tha 
original tenant had no interest in tbe 
holding after the petitioner’s purchase at 
the rent sale and with a view to get rid cf 
the petitioner’s interest in the holding by 
the sale in execution, he brought a rent 
suit and obtained a decree against the 
original tenant. The landlord cannot refuse 
to recognise the interest of the petitioner 
and the latter may make a deposit under 
section 170 (3). Refers to Tarak Das vy. 
Harish Ohandra (1). 

[Babu Surendra Nath Roy, for the Opposite 
Party.—The petitioner is a benamidar of the 
original tenant. | 

The petitioner’s application bas not been 
disallowed on that ground. The question 
is whether he san make a deposit under 
section 170 (3), and I’ submit that he oan. 

Babu Surendra Nath Roy (with him Babu 
Satyendra Nath Roy), for the Opposite Party, 
referred to Jotendra Mchan Tagore vy. Durga 
Dabe (2). By the sale of the judgment- 
debtor’s property the petitioner’s interest in 


the property cannot in any way be affected. 
(1) 16 Ind. Cas. 977; 17 O. W. N. 163; 16 C. L.J, 


548. 
(2) 19 0, W, N. 438; 
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JUDGMENT.—This is a Rule calling on 
the opposite party to show oause why the 
order complained of should not be set aside 
and the petitioner permitted to pay the 
amount of the rent decree into Court. The 
petitioner alleged that he had purchased 
the holding at asale in execution of a 
rent-deoree. Subsequent to that, the land- 
lord opposite party brought a suit for 
rent against the original tenants and 
obtained a decree. Thereupon, the peti- 
tioner applied to deposit the decretal 
amount into Court under the terms of 
section 170 (3) of the Bangal Tenancy Act. 
The Court below has found that the 
present applicant was not a party to the 
renf suit and that the rent-decree was 
not passed against him and has accordingly 
refused the petitioner's application. Of course, 
the petitioner does not come under the 
purview of section 170 (3) of ‘the 
Bengal Tenasoy Act If his story is true 
that he has got an interest, it is not an 
interest voidable on the sale because the 
sale of the judgment-debtor’s property will 
not include the property purchased by ths 
present petitioner. Therefore, if that is 
right, the applicant doses nob some under 
section 170 (3). 

The other allegation is that the present 
applicant is a benamzdar. If he is a benamidar 
he has no interest at all, voidable or 
otherwise, and has got no right under 
section 170 (8) of the Bengal Tenansy 
Act to deposit the money. The present 
application is wholly misconseived. This 
Rule, therefore, fails and must be discharged 
with costs, one gold mokur. 

Rule discharged, 


CALCUTTA HIGH COURT. 
ORIGINAL Civiu Sort No, 337 or 1912. 
July 18, 1918. - 

Present :— Justice Sir Asutosh Chaudhuri, Kr. 
HAZARIMUL SHOHANLAL— PLAINTIFF 
versus 
SATISH CHANDRA GHOSH AND OTHERS 
— DEFSNDANTS. 


Contract Act (IX of 1872), ss. 108, Facep. (v), 109— 
“Goods,” meaning of —Transfer, fraudulent — Transferee, 


pad 


whether gets good title—Share certificates accompanied 
by blank transfer deeds, whether negotiable— Nego- 
tiability, conditions of ~Usage, effect of. 

One S.was the owner of certain jute shares. 
One JU. obtained the shares from 9. by fraudulent 
representations and sold them to D. who sold them 
to the plaintiff firm, the latter being bona fide pur- 
chasers. Atthe time of sale L. made over to the 
plaintiffs the share certificates and a blank transfer 
deed signed by J, the person then registered as 
owner of the shares: 

Held, 11) that the transaction was covered by 
section 108 of the Contract Act and L, who bought 
the shares from U. did not acquire a good title to 
them and, therefore, could not pass a good title to 
the plaintiffs; [p. 968, col. 1; p. 939, col. 2,] 

(2) that although U. was in possession of the 
shares, hecould not give a good title under section 
108, exception (1) of the Contract Act, which requires 
possession with the consent of the owner and which 
does not apply where that consent is obtained b 
deceit; [p. 962, col. 1.] 

Cole v. North-Western Bank, (1875) 10 ©. P. 
854. 44 L. J. ©. P. 238; 32 L. 1.788; Cahn v. 
Pockett’s Bristol Channel Steam Packet Qo., (1899) 1 
Q. B. D. 643; 68 L.J. Q. B. 515; 80 L. T, 
269; 47 W. R. 422; 8 Asp. M. O, 516; 4 Com. Cas. 
168; 15 T. L, R. 247 and Oppenheimer v. Frazer, (1907; 
2 K. B. 50; 76 L., J. K. B. 806; 97 L. T. 3; 12 Com. 
Cas, 289; 23 T, L, R. 410; 51 S. J. 373, relied upon, 

(3) that the plaintifs were entitled to recover 
from L. the price they had paid for the shares with 
interest. [p. 970, col. 1.] 

The expresion “goods” in section 108 of the 
eis Act includes all moveable property. [p. 963, 
col. 1. 

Share certificates with blank transferdeeds endorg- 
ed by the last registered owner are not negotiable 
instruments, [p. 969, col. 2. ] 

Mere proof of usage that sales of shares are 
effected by delivery of the certificate accompanied 
by transfer deeds endorsed in blank by the last 
registered owner is not sufficient to make the share 
certificates negotiablé. [p. 969, col. 2.] 

Certain requirements have to be fulfilled before 
a document can be considered negotiable. It must 
be in a form which renders it capable of being sued 
on by the holder of it pro tempore in his own name 
and it must be by the custom of trade transferable 
like cash by delivery. Failure of these requirements 
prevents a document from being considered 
negotiable. [p. 968, col. 2.] l 

Messrs. Zorab and A. N. Ohaudhuri, for the 
Plaintiff Firm. 

Messra. N. Sirkar, H. D. Bose, S, O. 
Bose and R. O. Bannerit for the Defend- 
ants. 

JUDGMENT.—The plaintiff frm claims 
to ba the owner of 25 Baranagore Jute 
shares, being shares Nos. 51034 to 51088, 


*& 


These shares are now registered in the books . 


of the Company inthe name of Shohanlal, 
who is one of the partners of the plaintiff 
firm, The plaintiffs bought these shares 
from the defendant firm of Galehand Pram- 


- 
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sookh on the 7th May 1917 and paid for 
them at Rs. £7-8-0 per share. The defendant 
firm ab the time of the sale made over to 
the plaintiff firm the certificate for the said 
shares and also a blank transfer deed 
signed by one Jugal Chandra Roy, whose 
name appeared upto the llth May 1917 


in the books of the said Company as the. 


registered owner of the said shares. After 
the purchase by them the plaintiff firm got 
the transfer in the name of Shohanial on 
the 12th May 1917. These shares were 
purchased by the defendant Satish Chandra 
Ghosh in February 1917. In or about April 
1917 a person calling himself Upendra 
Nath Mukerjee same and proposed to him 
that he would be able to sell these shares 
at a better rate than was available in the 
market. Satish Chandra Ghosh thereupon 
made over these shares to his olerk Puncha- 
nan Mukerjes with direstions to him not 
to part with the shares until cash was 
paid for them and he sent him with 
Upendra Nath Mukerjee. This happened 
on the 17th April 1917. 16 is stated by 
Punchanan Mukerjee that when they went 
to the share market, Upendra Nath Muker- 
jee persuaded ‘him to make over the shares 
to him and asked him to waitas he was 
going to get payment for them; but even- 
tually he did not turn up. Panchanan 
Mukerjee waited for sometime and then 
went to his master and reported that he 
could not trace the man, and from that 
time Satish Chandra Ghosh could not trace 
these shares until a Police enquiry was 
held. These shares appear to have been 
purchased by the defendant firm of Lal- 
chand Premsookh & Oo. from Upendra 
Nath Mukerjese. It is said by them that 


a sawda was made on the 5th May 1917, 


but that the shares were actually delivered 
to them on the 7th May; that payment 
was made to Upendra Nath Mukerjee by 
a crossed cheque; but that a few days later 
the man came bask with the crossed cheque 
and said that he sould not cash the crossed 
cheque and thereupon it is said that the 
defendant firm of lLalshand Premsookh & 
Co. paid him cash and took back the 
cheque. This payment is said to have been 
made onthe 16th May. The rate at which 
they purchased was Rs. 85 and they say 
that they paid brokerage also. The plaint- 
ifs bought from Lalchand Premsookh as 


above mentioned. I am satisfied upon the 
evidence that Satish Chandra Ghosh owned 
these shares and that Upendra Nath Maker- 
jee obtained them by a trick and disappeared 
with them. I am also satisfied that the 
plaintiffs purchased from the defendant 
firm of Lalshand Premsookh bona fide, that 
they paid full value for them and that 
they subsequently got their name registered — 
as above mentioned. I am not quite satisfied 

with the account given by Lalchand of the 
transaction with Upendra. His account of 
the matter before me differs from the 
account given by him in the Polise Court iu 
important particulars. His clerk Lal Behari 
was examined, but he had no personal 
knowledge of the sawda. On the first day 
of the examination of Lalchand, he said 
nothing about one Jowala Prosad having 
acted as brokerin the transastion, bab he 
made such a statement on the second day 
of the hearing. Jowala Prosad has been 
examined and he says that he met Upendra 
Nath Mukerjee in the share market and 
had a conversation with him, that Lalohand 
came up, and then the matter was discussed 
between Lalehand and Upendra Nath Muker- 
jee and the purchase was effected by Lal- 
shand. He says thatalthough he was not 
a broker in the transaction, he was present 
at the time when the matter was diseussed 
and, therefore, he claimed brokerage, and 
Lalehand “out of kindness” gave him some 
brokerage which he said was Rs. 12 8.0, 
but from the books of Lalchand Rs. 25 
purports to have heen paid to Jowala 
Prosad, which is more than the ordinary 
brokerage. Lalchand, although old and 
illiterate, is a shrewd man of business. It 
is absolutely impossible to rely upon his 
statements and [ am nof at all satisfied 
with the account of the transaction given 
by him. It is not supported with regard 
to the details by anybody; but having re- 
gard to the large dealings of this firm I 
will not say that the transaction was mala 
fide. Even accepting the figure mentioned 
by lalchand as having been paid, the rate 
was somewhat lower than the market rate, 
No attempt has been made to prove that 
Upendra was a broker or that he was known 
as such. Lalohand’s statement to that effect 
Tam not prepared to accept. In his books 
the name of Datt and Mukerjee appears, 
but the cheque was drawn in the nama of 
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Upendra Nath Mukerjee. It has not been 
shown that there was any such firm of 
brokers as Dutt and Mukerjee. I have 
carefully considered the matter and I am not 
at all satisfied with the account given by 
Lalchand or with the nature of the trans- 
action between. him and Upendra. 

Under these circumstances what is the 
result? These shares were obtained by fraud 
from Satish Chandra Ghosh by Upendra 
Nath Mukerjee. He was tried in the Oal- 
cutta Police Court and has been convicted. 
The conviction is on alternative sestions, 
criminal breach of trust, or cheating, but 
which section in fact if was, is immaterial. 
I hold that he obtained possession of these 
dosuments upon a fraudulent representation 
either to Satish Chandra Ghosh or his clerk 
and that he fraudulently dealt with these 
shares. If the transaction is covered by 
section 108 of the Contract Act, I hold that 
the person who purchased these shares 
from him did not acquire good title. The 


expression “goods” in that section includes 


all moveable property, ses section 76 of the 
Contract Act. It was said that inasmuch 
as Upendra Nath Mukerjes was in posses- 
sion, he sould give good title under secticn 
108, exception (1), but that exception re- 
quires possession with the consent of the 
owner. Here the consent was obtained by 
deceit and I, therefore, hold that the ex- 
ception is not applicable. In support of 
this I refer to Cole v. North-Western Bank 
(1), Oahn vy. Pockett’s Bristol Channel Steam 
Packet Company (2) and Oppenheimer v. 
Frazer (3). s 

It has been argued that by mercantile 
usage these documents, share certi- 
ficates with blank transfer deeds endorsed 
by the last registered owner, are negoti- 
able instruments. These are certificates of 
ghares in a Company whose Articles of 
Assosiation require that the transfer shall 
be by a separate instrument executed both 
by the transferor and transferee and that 
the name of the transferee shall be entered 
in the register of shareholders. 
face of these documents they are not 

(1) (1878) 10 O.P, 354 at [p. 373; 44 L. J.O. P- 
238; 32 L. T. 733. i 

(2) (1899) 1 Q. B. D. 643 at p. 659; 63 L. J. Q B 
515; 80 L. T. 269; 47 W. R. 422; 8 Asp. M. O. 516; 
4 Oom, Cas. 168; 15 T L, R. 247, 

(3) (1607) 2 K. B. 50; 78 L J. K. B. 806; 97 L. T, 
8; 12 Com, Oas, 289; 33 T L, R, 410; 51 S, J, 378, 


On the, 


transferable, but it is claimed that inasmuch 
as in the Caleutta market sales of shares 
are effected when they are accompanied by 
such blank transfer deeds and pass from 
hand to hand, they are, therefore, to be 
considered as negotiable instruments; but 
certain requirements have to be fulfilled 
before any instrument of this character can 
be considered negotiable. It must bein a 
form which renders it capable of being sued 
on by the holder of it pro tempore in his 
own name and it must be by the custom 
of trade transferable like cash by delivery. 
Failure of these requirements prevents its 
being treated as a negotiable instrument. 
See Halsbury’s Laws of England, Volume 2, 
page 565, Article 967. It practically sums 
up what has been held in England. The 
authorities are there noted and it is, there- ` 
fore, unnecessary to repeat them. In Ohal- 
mer’s Bills of Exchange, 7th Edition, page 359, 
share certificates with blank transfers are 
stated not to be negotiable instruments on 
the authority of, amongst other oases, Swan 


_v. North British Australasian Oompany (4). 


The position of similar documents has been 
discussed in a great many oases and it is 
perhaps useful to refer to some of them. 
In Oolonial Bank v. Hepworth (5) the 
question is elaborately discussed. The 
following passage occurs at page 5l:— The 
ultimate shape in which the plaintiff’s Counsel 
put their arguments was this: They did 
not contend, and indeed they could not have 
successfully contended, that the certificates 
with blank transfers were negotiable in- 
struments in the strict sense of the term; 
but they urged that these documents were 
what they term negotiable by estoppel. 
They contended that the effect of the mere 
delivery of the document to a bona fide 
purchaser operated as a legal as well as 
equitable transfer of the shares what- 
ever might be the defect in the title of 
the vendor, and that every prior holder 
was estopped from denying the title of such 
bona fide purehaser. They founded this 
argument on the first proposition relied on 
by Lord Cairns in Goodwin yv. Robarts’(6),” 


(4) (1863) 2 H. & ©. 175; 32 L. J. Ex. 278 at p. 
278; 10 Jur. (N. s.) 102;11 W. R. 862; 159 E. R. 73; 
126 R. R. 617. 

(5) (1887) 36 Ch. D, 36; 66 L. J, Oh. 1089; 57 L. T. 
148; 86 W. R. 259, 

(6) (1876) 1 A. C. 476; 45 L.J. Ez 743,35. L.T, 
179; 24 W. R. 987. 


bi 
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Discussing the question of estoppel the 
learned Judge says on page 53 ‘Estoppels 
cannot be manufactured arbitrarily; no 
estoppel can be raised on a document in» 
consistent with the terms of the document 
itself. What then is the estoppel here ? 
Having regard to the practice proved and 
the condition in which these documents 
are when they pass from hand to hand, 
the right principle to adopt with reference 
to them is to hold that where the transfers 
are duly signed by the registered holders 
of the shares, each prior holder confers upon 
the bona fide holder for value of the certi- 
ficates for the time being an authority to 
fill in the name of the transferee and is 
estopped from denying such authority, and 
to this extent, and in this manner, but not 
further, is estopped from denying the title 
of such holder for the time being. By the 
delivery an inchoate legal title passes, 
but a title by unregistered transfer is not 
equivalent to what has been termed ‘Legal 
Estate’ in the shares, or to the complete 
dominion over them.” 

In London and Oounty Banking Company 
v. London and River Plate Bank (7) the 
question arose with regard to a certain share 


*certificate which was inthis form “... is 


entitled to £0 shares in the capital stock 
of the Company transferable only in person 
or by attorney on the books of the said 
Company.” On the back of that dcenment 
was ike power-of-attorney. This was exes 
cuted in blank for the name cf the trans- 
feres and of the attorney. It waa held, 
having regard to those circumstances, that 
it was a negotiable instrument. This 
question was again considered in the Colo- 
nial Bankv. Cady (8). Those shares were 
transferable on the books of the Company 
only on the surrerder and cancellation of 
the certificate by endorsement thereon. 
Lord Watson expressed an opinion that 
in a oase like that when the endorsed 
transfer had been duly executed by the 
registered owner of the shares, the name 
of the transferee being left blank, delivery 
of the certificates in that condition by him 
cr by his authority transmitted his title 
to the shares» both legal and equitable. 


(7) (1888) 20 Q. B.D 282. 
(8) (1890) 15 A. O, 267; 60 U. J, Ob. 131; 63 L. T, 
2739W, R. 17%, 


The person to whom it was delivered could 
effectually transfer his interest by handing 
his certificate to another, and the document 
could thus pass from hand to hand until 
it came into the possession of the holder 
who thought fit to inserf his name as 
transferee and to present the document to 
the Company for the purpose of having 
his name entered in the register of share- 
holders and obtaining a new certificate in 
his favour. Lord Watson was of opinion that 
the negotiability of such an instrument was 
not based upon custom but upon estoppel 
and that the estoppel did not arise out of 
the mere form of the instrument but out 
of the fast (if it were a fact) that the 
owner bad represented to the holder as having 
full authority to deal with the instrument. 
Lord Hersobell added that the mere delivery 
of the certificate with the endorsed blank 
transfer and power-of-attorney, signed irres- 
pective of any act or intent of the owner 
of the share, was not of itself sufficient to 
pass the title to them. Applying the tests 
suggested in the Hnglish eases and the 
principles therein enuneaiated, I hold that 
the shares in question cannot be treated 
ag negotiable instruments. There is nothing 
more in the shaps of evidence of usage in 
this case before me than that share certi- 
foates with transfer deeds endorsed in 
blank pass from hand to hand. For legal 
title it is conceded they must be registered 
in the books of the Company. I know of 
no case where it has been held that a 
transfer deed executed by a transferor in 
blank as regards the transferee and accom- 
panied by the transferor’s share certificates 
are negotiable instruments transferable by 
delivery and confer a good title ona bona 
fide holder without notice cf any defect in 
the title of the person from whom he re- 
seives them, nor has any such case heen 
brought to my notice. The idea of deal- 
ings in shares in this country has come 
from England and practically the same 
practice prevails here as in the English 
Market, and J think that unless there are 
distinguishing features we ought to follow 
the law on the subject as is to be found 
in English cases. I hold that the defend- 
ant firm did not acquire good title to 
these shares and that the plaintiffs by 
their purchase did not acquire title to 
them, 
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Then the question arises as to what the 
plaintiffs are entitled to, their purchase 
having been bona fide and for value from 
the defendant firm. Under section 109 of the 
Contract Act the plaintiffs are entitled to 
recover the loss caused to them in conse- 
quence of these shares being declared not 
to belong to them. They claimed the market 
value of these shares on the date the Police 
took possession of them, and all interim 
dividends and privileges which have been 
deslared and granted by the Company. On 
this basis they claim at the rate of Rs, 230 
per share, but I do not think that they 
can claim anything more than the value 
that they paid for these shares with inter- 
est from the date of payment at 6 per cent. 
The result is that the shares are declared 
as not belonging to them, but as belong- 
ina to Satish Chandra Ghosh; that they are 
entitled to the price that they paid for 
such shares from the defendant firm with 
interest as above mentioned; that they are 
to pay the costs of Satish Chandra Ghosh 
of this action on scale No. 2 including 
reserved costs, if any, and to add such 
costs to their claim and to recover same 
as against the defendant firm. The plaintiffs 
will get their costs from the second defend- 
ant on scale No. 2. 

Order accordingly. 


NAGPUR JUDICIAL COMMISSIONER'S 


COURT. 
Seoonp Crvin Arrear No. 607 oF 1917. ` 
A April 25, 1918. 


Present:—Mr. Kotwal, A. J. O. 
JWALAPRASAD—Derenpant— 
APPELLANT 
versus 
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PUNDLIK PANDURANG —PLAINTIPF— ` 


RESPONDENT. 

Contract Act (IX of 1872), s. 176 — Bailinent — Pledge 

-—Notice, whether necessary before suit. 
Section 176 of ‘the Contract Act requires a notice 
only when the pawnee wishes to exercise his option 
of selling the pledged goods. lf he chooses to bring & 
suit upon the -debt,, no notice is required by that 

section. a 
Appeal from the decree of the District 


Judge, Bhandara. 
"Mr. Q. R. Pradhan, for the Appellant. 
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JUDGMENT.—In view of the finding 
of the lower Appellate Court that the 
plaintiff had verbally asked the defendant 
to re-pay the loan several times, I cannot 
see my way to interfere with that Court's 
desision, Sestion 176 of the Contract Act 
requires a notice only when the pawnee 
wishes to exercise his option of selling 
the pledged goods. If he chooses to bring 
a suit upon the debt no notice is apparently 
required by that section. 

As to ground No. 1 it seems to me that the 
whole case was here opened up on resord, 
and’ it was open to the lower Appellate 
Court to reconsider its finding arrived at 
the ex parte hearing. wW 

The finding may hava been adverse -to 
the appellant on that hearing, because he 
may have thought if unnecessary to prove 
his case fully on the point involved in the 
finding, hoping to suscsed on other points. 
Ab any rate the finding referred to in ground 
No. 1 makes no difference to the result 
of the appeal before the lower Appellate 
Court. 

This appeal fails and 13 dismissed under 
Order XLI, rule 11, Civil Procedure Code. 

Appeal dismissed. 





CALCUTTA HIGH COURT. 
Crvit Rute No, 368 or 1918. 
August 23, 1918, 
Present:—Mr, Justice Fletcher and Mr. 
Justice Walmsley, 

ABHA MUNSHI— PETITIONER 

: versus 


KAMU MOLLA—Oppesite Parry.’ 

Limitation Act (IX of 1908), s. 18, Sch, I, Art. 166 
—Civil Procedure Code (Act V of 1908), O. XXI, r. 90 
-—Egecution of decree —Sale--Application to set aside 
sale made more than thirty days after date of sale— 
Applicability of 8. 18—Finding, necessary. 

Ib is not competent to a Court to come to the 
conclusion that an application to set aside @ sale 
under Order XXI, rule 90, of the Code of Civil Pro- 
cedure made more than thirty days from the date 
of sale falls within the provisions of section 18 of the 
Limitation Act, without finding as a fact the date or 
time when the applicant came to know of the sale. 
[p. 271, col. 2 ] 


Rule against the order of the Court of 
the Additional Sub-Judge, Noakhali, in 
Miscellaneous Appeal No, 144 of 1917. 
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Moulvi A. 9. M. Akram, for ‘the 
Petitioner.—The petitioner purchased a 
certain holding at a sale in exesttion of 
a decree for rent. The sale took place 
on 27th November 1916. Thereafter the 
opposite party, claiming to have an interest 
in a portion of the lands sold, filed an 
application under Order XXI, rule 90, 
Civil Prosedure Code, to get the sale set 
aside on the ground of fraud and irregu- 
larity. That application was made more than 
thirty days after sale, The application 
was allowed on the ground that the 
applicant was kept in ignorance of the 
sale through fraud and, therefore, hia case 
came within the purview of section 18 of the 
Limitation Act. But the learned Munsif 
has not found when the opposite party 
came to know of the sale. My submission 
is that, without finding asa fact the date 
or the time when the applicant 
became aware of the sale, the Court 
below was not sompetent to find that the 
case Game within the purview of section 
18 of the Limitation Act. It is impossible 
to know from the judgment of the Court 


below whether the application under 
Order XXI, rule 90, was made within 
thirty days from the date of knowledge 
of sale, 

Babu Bepin Ohandra Bose, for the 
Opposite Party.—The Court below, by 


finding that the petitioner has brought his 
case within the purview of section 18 of 
the Limitation Act, has found by implica- 
tion that the applisation was made within 
thirty days from the date of knowledge. 

é JUDGMENT. 

Foercuer, J—This Rule was issued at 
the instance of the petitioner, who is a 
purchaser at a sale in execution of a rent 
decree held on the 27th November 1916, 
calling on the opposite party to show 
cause why the order of the learned 
Additional Distriet Judge should not be 
set aside. The oase is a perfestly simple 
one. As I have already stated, the present 
petitioner purebased in execution of a rent 
decree on the 27th November 1916. The 
opposite party claims 1/3rd of the property 
to which the present application relates 
as being the purehaser at a sale in execu- 
tion of a mortgage desree. The present 
case is this: On the 2nd April 1917, the 
opposite party made-an application to the 
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Court under the provisions of Order XXI, 
rule 90, Code of Civil Procedure, to 
set aside the rent sale on the ground of 
material irregularity and fraud. It ig 
quite clear that that application could not 
be heard, because the period for making 
such an application was thirty days from 
the date of the sale, unless the applicant 
could bring himself within the provisions 
of section 18 of the Indian Limitation 
Act. The learned Judge considered that 
he had brought himself within the purview 


of section 18 of the Limitation Ast. 
Whether he has or has not, if is not 
for us to say. But on the facts found, 


it is quite clear that the Judge was not 
entitled to come to the conclusion he has, 
because he has not found when the 
opposite party came to hear of the sale and 
unless he finds as a fact when the opposite ` 
party came to know of the sale, he 
cannot find whether the case somes within 
the provisions of sestion 18 of the Limita- 
tion Act or not. The case cannot stand 
on the findings of fact that kaye been 
made by the learned District Judge. 
We must, therefore, set aside the judg- 
ment of the learned Judge of the lower 
Appellate Court and remit the case to 
him to re-hear if and to come to a proper 
finding on the fasts in order to determine 
the matter that was pending before him. 
We make no order as to the costs of this 
Rule. 


. WALMSLEY, J.—I agree. 
Oase remitted. 


CALOUTTA HIGH COURT. 
Civit Roe No, 214 or 1918, 
July 26, 1918. 
Present:—-Mr. Justice Teunon and Mr. Justice 
Cuming, 

KANCHANI BEWA alias KANDANI 
BEW A— PLAINTIFF — PETITIONER 
VETRUS 
JADUB PARAMANIK AND OTHERS— 


/ Derexvants—Opposite PARTIES. 
Civil Procedure Cede (Act V of 1908), O. XLT, r. 19 
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— Appeal informa pauperis—Security for costs, whether 
can be demanded. H 

A plaintiff preferring anappeal in forma pauperis 
cannot be required to give seourity for costs of the 
original snit or of the appeal. 


Rule against the Court of the District 
Judge, Faridpur, in Title Appeal No. 325 
of 1917, 

FACTS of the case will appear from the 
following extract from the petition to the 
High Court:— 

“That the learned District Judge of Farid- 
pur, by his order, dated the 5th October 
1917, permitted the petitioner to appeal as 
a pauper. 

That on llth February 1918 the opposite 
party Nos. 1 to 4 filed a petition under 
Order XLI, rule 10, Civil Prosedure Code., 
praying that proper sesurity for costs in 
the -lower Court and in the Appellate 
Court be taken from the appellants. 

That on the 27th February 1918 when 
the appeal came on for hearing, the 
Pleaders on both sides agreed that the 
granting or refusing of the respondenta’ 
prayer for security for costs was in the 
diseretion of the Court. 

That on the 27th February 1918 the 
appeal remained part heard, 

That on the 28th February 1918 when 
the hearing of the appeal was resumed, the 
appellant’s Pleader tried to contend that 
the Court had no jurisdiction to demand 
security for costs in the case of a pauper, 
but the learned District Judge of Faridpur 
did not hear him atallonthe ground that 
the Pleader for the appellant was too late 
in his contention, and on the same day 
passed an order under Order XLI, rule 10, 
Civil Procedure Code, requiring the peti- 
tioner to furnish to the Appellate Court 
security for costs of the original suit and 
of the appeal, ” 

Against the above order of the Appellate 
Court the petitioner moved the High Court 
and obtained this Rule. 


Dr. Sarat Chunder Bysack (with him’ Babu | 


Debendra Ohunder Paul), for the Petitioner,.— 
The petitioner brought a suit in forma pauperis 
and part of her alaim was allowed by the 
first Court. She appealed in forma pauperis 
and onthe applisation of the respondents 
the learned District Judge ordered security 
for costs. from the appellant in the lower 
Appellate Court. My submission is that no 
ssourity for costs can be demanded from a 
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person suing or appealing in forma pauperis, in- 
asmuch asthe general provisions of Order 
XLI, rule 10, Civil Procedure Code, do not 
apply to such a case. Itis not possible for 
the pauper who cannot pay Court-fees to give 
security for costs. The authorities on this 
point are Khemraj Shrikrishna Das v. Kisan- 
lala Surajmal (1), Musammaét Hatizan v, Abdul 
Karim (2) and Nusseerooddeen Biswas y, Ujjul 
Biswas (8.) 

Babu Surjya Kumar Guha, for the Opposite 
Party, referred to Seshayyangar v. Jatnulavadin 


). 

JUDGMENT.—On the authority of the 
decisions reported as Musammat Hafizan v, 
Abdul Karim (2) and Khemraj Shrikrishna 
Das v. Kisanlala Surajmal (1) we make this 
Rule absolute and set aside the order against 
which it isdirested. We make no order as 
to costs. 

fiule made absolute, 
(1) 42 Ind. Cas. 67; 42 B. 5; 19 Bom, L, R, 771. 
(2) 12°C. W. N. 163; 7 0. L, J. 312. 


(3) 17 W, R. 68. 
(4) 3 M. 66; 4 Ind Jur, 507; 1 Ind. Dec. (xN, s.) 603. 


CALCUTTA HIGH COURT. 
APPEAL FROM REU AN No, 161 oF 
1917. 

< August 8, 1918, 
Present:—Mr. Justice Fletcher and Mr. 
Justice Walmsley. 

Hon’ste (MAHARAJADHIRAJ) Sie 
BIJOY CHAND MAHATAB BAHADUR, 
K.O0.’S. lL, K. C.I. E. I. O. M.— PLAINTIFF 

—~ APPELLANT . 
VETEUE 
Tas SECRETARY or STATE ror INDIA 
in COUNCIL AND OTHERS — DEFENDANTS 


— RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Art, 96—Recti- 
fication of lease, suit for, on ground of mistake—Limit- 
tation—-Lease--Rent receiver deprived of small 
portion of land without any reduction of rent, whether 
entitled to damages from lessor—Civil Procedure Code 
(Act V of 1908), s. 85—Costs—Practice. ` 

A suit for the amendment or rectification of a 
lease, on the footing of a common mistake of 
the lessor and the lessee under which some land 
was wrongly included in the lease, is governed by 
Article 96 of the Firet Schedule to the Limitation 
Act and must be brought within three years from the 
date when the plaintiff became aware of the mistake. 
[p. 974, col. 2.] 

As regards costs of’ suit the parties are, in the 
absence of any special reason, entitled to -have the 
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ordinary rule observed, namely, that usually costs 
follow the event, [p. 974, col. 2.] 

The plaintiff took settlement of certain resumed 
Ghatwali lands from the Government, subject to a 
permanent lease granted by the Government to one 
U., on the footing that the preperty so settled with the 
plaintiff would be treated asa permanently settled 
estate, Subsequently one B. broughta suit with 
reference to a small portion of the said lands, which 
he alleged was lakheraj. That suit to which the 
present plaintiff and the defendants were made 
parties, was successful. The plaintiff then brought 
a suit against the Government for rectification of 
the lease and for the refund of a small sum of 
money: 

Held, that the mere fact that as rent receiver the 
plaintiff was deprived of a small portion of the lands 
without any reduction of rent payable to him by V. 
would not entitle him to any damages. [p. 974, col. 1.] 

Appeal against the deeree of the District 
Judge, Bankura, dated the ist December 
1916, affirming that of the Munsif, 2nd 
Court, Bishunpur, dated the 16th of 
August 1915. 

FACTS appear from the judgment. 

Babu Basant Kumar Bose, (with him Babus 
Bepin Behari Ghose II and Sarat Kumar 
Matter), for the Appellant.—This appeal is 
on behalf of the plaintiff, and it arises 
out of asuit for amendment of a lease and 
for recovery of a certain sum of money. 
The defence is, first, that the suit is 
barred by limitation because the previous 
suit, in which a portion of the lands leased 


-was adjudged to be lakheraj, was disposed 


of in 1909 and- the present suit was 
brought more than three years after that 
suit; secondly, that the suit is not maintain- 


- able because there cannot be any reduction 


of revenue, 

As regards limitation, my submission is 
that the Courts below have erred in hold- 
ing that Article 96 of the Limitation Act, 
which relates to relief on the ground 
of mistake, applies to the case. The cause 
of action of this suit arises from day to day 
and, therefore, no question of limitation 
arises, At any rate Article 120 is applicable 
to the fasts of this case and the period 
of limitation is six years, becauseit is a 
oase of breach of a covenant contained ina 
registered lease. Mistake is not the cause 
of action in.this case and hence Article 
96 does not apply. It is the dispossession 
of Umesh Chandra Roy that gives rise 
to the plaintiff’s cause of action. 

The next question is, whether the plaintiff 
can claim redaction by way of apportion- 
ment of rent for loss of land even though 
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the rent is fixed in perpetuity. In the 
case of putni a lease it has been held by 
their Lordships of the Judicial Committee 
that the plaintiff can claini abatement of 
rent for loss of land. It is a case of 
equitable relief, If the plaintiff is dis. 
possessed from part of the demised premises 
by a person claiming under a title para- 
mount, he can claim abatement of rent 
even though the rent is fixed in perpetuity, 

Babu Ram Oharan Mitter (with him Babu 
Srish Ohandra Ohowdhry), for the Respond- 
ents,—The plaintiff’s own case, asit appears 
from the statement in the plaint and the 
grounds in the memorandum of appeal, 
is that by mutual mistake of the parties 
tbe land was included in the indenture of 
lease and, therefore, the Courts below are 
justified in holding that the suit is barred by 
limitation under Articole 26. 

The oross-appeal is with regard to the 
costs, In dismissing the appeal the lower 
Appellate-Court should have allowed sostg 
to the respondent, as there is no special 
reason why the order as to costs should 
not be made against the plaintiff, 

Babu Basant Kumar Gose replied. 

JUDGMENT, 

BP LETOHER, J.—This is an appeal by the 
plaintiff against the decision of the learned 
District Judge of Bankura, dated the Ist 
December 1916, affirming the decision of 
the Munsif of Bishunpore. The plaintiff 
brought the suit for the amendment or 
rectification of an indenture of lease and, 
as consequential thereon, for the refund 


of 4 certain small sum -0f money. The 
fasts are these:—The Government had 
resumed certain Ghatwali lands, Those 


lands were let out permanently to one Umesh 
Chandra Roy. After the grant of this 
permanent lease to Umesh Chandra Roy, 
the Maharaja of Burdwan entered into an 
indenture with the Seoretary of State for 
India in Council, by which he took a lease 
of the resumed lands subject to the lease 
that had been granted to Umesh Chandra 
Roy in perpetuity, on the footing that the 
property would be treated as a permanent- 
ly settled estate and the Government 
revenue should -not be liable to inoreaao. 
Subsequently, one Bholanath brought a suit 
with reference to a small portion of this 
land, which he alleged was lakheray, To 
that suit, both the present plaintiff and 


- ants and the 
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the defendant were made parties as defend- 
suit was snuosessfal. So, a 
portion of the land apparently inoluded in 
the lease to the plaintiff went to Bhola- 
nath. The finding of the Court of first 
instance is this: Notwithstanding that the 
plaintiff may have lost the bare interest 
in this small piese of land, he is still 
obtaining the same rent from Umesh Chandra 
Roy. Whether that is so or not I do not 
know. But obviously it was the duty of 
the plaintiff to give evidence of what 
damage ‘he suffered. The mere fact that 
as rent receiver he has been deprived of 
a small portion of this land without any 
reduction of the rent payable by Umesh 
Chandra Roy, would not entitle the plaint- 
iff to substantial damages. Without proof 
of -substantial damage, it would be nominal 
damage, if Umesh Chandra Roy on the 
terms of his bargain is liable to pay to 
the plaintiff the same amount of rent 
notwithstanding the loss of a small piece 
of land. The matter was, however, dealt 
with by the learned District Judge on a 
different point of view. He held that the 


present suit was barred by limitation. If ` 


is quite clear that the suit was instituted 
five years after the time when the parties 
came to know of the matter. In 1909, 
both parties came to know that this piese 
of land, that Bholanath recovered possession 
of in his suit, had been by a mistake 
included in the lease executed “by the 
defendant to the plaintiff, and thereupon the 
plaintiff became aware that any right to 


have the ‘document rectified, or as he galls. 


it amended in his plaint, arose when he 
became aware that Bholanath’s suit was 
finally decided in his fayour. He waited 
for five years before stirr ng up; and the 
frame of the suit in this case, as if was 
put quite clearly in the plaint, was for the 
amendment of the document on the ground 
of mistake, and that is supported by the 
grounds of appeal to this Court because 
the first ground of appeal is framed on 
the basis that the land resovered in Bhola- 
nath’s suit had been included in the lease 
to the plaintiff by a mutual mistake of 
the plaintiff and the defendant. Therefore, 
the plaint in the present case is olearly 
founded on the ground of a mutual mis- 
take between the plaintiff and the defendant. 
If there was a mutual mistake botween 
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the parties, it is quite oleac that Article 
96 of the Indian Limitation Act governs 
the suit. Article 96 is as follows:— For 
relief onthe ground of mistake..,thres years 
from when the mistake became known to 
the plaintiff.” The plaintiff's own case is 
that his suit is on the footing of acommon 
mistake between the plaintiff and the de- 
fendant, by which this land was incladed 
in the lease to the plaintiff, The plaintiff 
became aware of that mistake in 1909 and 
under the terms of Article 95, he was 
bound to bring his suit within thras years 
of becoming aware of the mistake. I agree 
with the view of the learned District 
Judge that the present suit is barred by 
the terms of Artisle 96 of the Firat Sohe- 


dule to the Indian Limitation Act. The 
appeal, therefore, fails and -must stand 
dismisssd. 


The cross-objestion of the defendant is 
preferred only with regard to costs. No 
reasons have been shown why. the usual 
order should not ba made as ragards this. 
It does not appear that the learned Dis- 
trict Judge exercised any discretion or 
considered the matter. As far as I oan 
ses, he seams to have considersd this ques- 
tion of costs such. a trifling matter as 
to be beneath the notice of the litigants, 
That obviously is not-so, The parties are 
entitled to have the ordinary rule observed, 
namely, that usually costs follow the event. 
In this case nothing has been ` shown 
why the usual practice should not be ad- 
herad to. In that view, we must allow 
the oross-objection of the defendant and 
direct that the plaintiff’s suit be dismissed 
with sosts both in this and in the two lower 


Courts, 
WALMSLEY, J.—I agree. 


r 


Appeal dismissed; 
Oross-objection allowed. 


Vol. XLVI] 


INDIAN OASES, 


975 


ROOPCHAND JANKIDAS Y, NATIONAL BANK OF INDIA, LTD. 


CALCUTTA HIGH COURT, 
ORIGINAL Crvin Surm No. 65 of 1917, 
July 18, 1918. 
Present;—Justice Sir Asutosh Chaudhari, Kr. 
ROOP CHAND JANKIDAS—Puarnttve 
versus 
Tas NATIONAL BANK or INDIA, 


LTD., AND OTHERS— DEFENDANTS. 

Contract Act (IX of 1872), ss. 108, Baception (1), 
178—“ Possession,” meaning of —J uridical possessisn— 
Transfer, fraudulent, of shares by person in possession, 
whether confers good title on bona fide transferee-— 
Share certificate accompanied by transfer deed, whether 
negotiable. 

The word “possession” in Exception (1) to section 
108 of the Contract Act doesnot apply in the case 
of qualified possession, such as that of a hirer of goods 
or where the possession is for a specific purpose. 
Juridical possession is different from mere posses- 
sion. [p. 978, col. 2; 976, col. 1.] 

Greenwood v. Holquette, 12 B, L. B., 42; 20 W. R. 
467, followed. 

A pledgee’s possession is not such possession as 
entitles him to deal with the goods in fraud of the 
rights of the owner. [p. 976, col. 1.] 

Biddomoyee Dabee Dabee v. Sittaram, 4 O. 497:3 O. 
L. B. 398; 2 Ind. Dec. (Nn. 8.) 316, J. W. Seager v. 
Hukma Kessa, 24 B. 458;2 Bom, L. R. 408; 12 Ind. 
Dec, (N. 8.) 857, Naganada Davay v. Bappu Chettiar, 
27 M. 424; 14M, L. J. 69, relied upon. 

Share certificates accompanied by transfer deeds 
endorsed in blank by the last registered owner cannot 
be a as negotiable instruments. [p. 976, 
col. 2. 

Defendant Bank purchased certain jute shares for 
one of their constituents and deposited them with the 
officer in charge of their safe custody department. 
The latter handed over the shares to A., the head 
clerk of the department, for the purpose of getting 
them registered in the name of the constituent for 
whom they had been purchased. A. fraudulently 
disposed of theshares to S$, who sold them to M, 
who sold them to B., from whom the plaintiff pur- 
chased them in geod faith: 

Held, that inasmach as the possession of A. did not 
come within the purview of section 108, Exception (1) 
of the Contract Act, he could not transfer a good title 
to §. and that the subsequent sellers did not pass agood 
title to their respective purchasers. [ p. 976, col. 2.] 


Mr. A. N. Chaudhuri (with him Mr. N. N. 
Sarkar), for the Plaintiffs. 

Mr. Langford James (with him Mr. Surita), 
for the Defendants. 

Mr. H. D. Bose (with him Mr. 9. Ghosh), 
for the other Defendants. 

JUDGMENT.—~In this case the plaintiff 
firm purchased 25 Kelvin Jute shares on 
the 2nd November 1916 from the defend- 
ant firm of Baijnath Champalal. Baijnath 
Champalal bought them from Mungi- 
ram Banger and Co., who purchased them 
from one Shamdas ' Sil, who in his turn 
purchased them from tone Asutosh Ghose 


on the Ist November 1916. Before Asntosh 
Ghose ‘obtained possession of these shares, 
they belonged to the National Bank of 
India, who are defendantsin this action. 
The Bank purchased them for one of their 
constituents through their brokers, Place, 
Siddons and Gough. The purchase was 
made about ‘the end of Ostober 1916. 
Following the rule in the Bank these shares 
were made over to the officer in charge of 
their safe custody department. It is also 
the practice of the Bank to get the shares 
registered in the Company in the name of 
their constituents on whose behalf they are 
purchased. With that object these shares 
were made over by Roes, the officer then 
in charge of the safe custody department, 
to Asutosh (Ghose, the head clerk of that 
department, who, without sending the shares 
to the Company for such registration, frandu» 
lently disposed of them to Sham Das Sil, 
The Bank did not know that any fraud 
had heen committed, or that these shares 
had been dealt with by Asutosh Ghose, 
until sometime about the end of November 
1916. In the meantime these shares passed 
from hand to hand as above stated. The 
purchase by the plaintiff from Baijnath 
Champalal and by Baijnath Champalal 
fram Mungiram Banger and (Go. and 
even the purchase by Shamdas Sil were 
bona fide purchases; full value was 
paid for these shares and they passed 
from hand to hand. Attashed to the share 
certificate was a deed of transfer endorsed 
in blank by the last registered owner, one 
H. P. Stringfellow. It was contended that 
inasmuch as Asutosh Ghose was in posses- 
sion of these documents, he could transfer 
good title to Shamdas Sil, and the subse- 
quent sellers passed good title to their 
respective purchasers, Now the use of the 
word “possession” in sestion 108, Exception 
(1), does not include possession of this aha. 
racler. These shares were in the custody 
of an officer of the Bank and were made 
over to Asutosh Ghose for a particular pur. 
pose and he dishonestly dealt with them, 
It was held in Greenwood v. Halquette (1) 
that the Exception did not apply in the 
case of qualified possession, such as that 
of a hirer of goods or where the possession 
was for a specifics purpose. A olear dis. 


(1) 12 B. L, R. 42; 20 W. R. 467, 
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tinction has been made in this Court in 
respect of juridical possession and mere 
possession. The same word is used in seo- 
tion 178 of the Contract Aot in respect of 
pledges and it has been held in, amongst other 
oases, Biddomoyee Dabee Dabee v. Sittaram 
(2), J. W. Seager v, Hukma Kessa (8) and 
Naganada Davay v. Bappu Ohettiar (4) that 
a pledgee’ s possession was not such pos- 
session as entitled him to deal with the 
goods in fraud of the rights of the owner. 
The Bank never intended Asutosh to deal 
with these shares, never authorised him to 
deal with them and did not do anything 
by which it might be presumed that he 
had authority, express or implied, to deal 
with these shares, It was an absolutely 
dishonest dealing by him without knowledge 
ofthe defendant Bank. 


Tt was next contended that the share 
certificates accompanied by the blank trans- 
fer deed were negotiable instruments by 
mercantile usage and were transferable freed 
from all equities and complete title passed 
from purchaser to purchaser upon delivery 
of the certificate and transfer deed. I 
have just dealt with the question as to 
whether such share-certifisates can be con- 
sidered as negotiable instruments in my 
judgment in Suit No, 337 of 1918, [ Hazari- 
` mu! Shohanlal v, Satish Ohandra Ghosh (5) J, 
and, therefore, it is unnecessary to repeat 
myself. There is a little more evidence in this 
case about usage than there was in Suit 
No. 337. (Hazarimull Shohanlal v. Satish 
Ohandra Ghosh (5)]. A member of the firm 
of Plase, Siddons and Cough stated that if 
the purchaser wanted his name registered 
‘and if the Company refused to register the 
document then they, as his brokers, would 
not consider the soript as good delivery 
but would return it tothe vendor. There 
was some evidence from the Bank of Bangal 
which does not purchase shares on its own 
account, but purchases them on account 
of their constituents. The officer in charge 
of that department of the Bank said that 
they did not recognise these documents 
until registration was effected in the name 
of the purchaser. ‘There is evidence, that in 

2) 40.497; 30. L. B. 898; 2 Ind. Dec. (N. s.) 316. 

6) 24 B. 458; 2 Bom. L. R, 403; 12 Ind, Dec. 


N. 8.) 887. 
| (4) 27 M. 424 at p. 425; 14 M. L. J. 69. 
| (6) 48.Ind, Cas. 966; 22 O. W. N. 1036, 


” 


the market these shares, accompanied by 
transfer deeds blank endorsed by the last 
registered holder, pasa from hand to hand 
and registration is effeated by the last 
purchaser: if he desires to register his 
name, but apparently in order to avoid tke 
sost cof stamps and to save time registra- 
tion is not usually effected; but that does 
not, in my opinion, give a negotiable charast- 
er to the certificate. The defendant Bank 
at the same time lost another lot of shares, 
which curiously came back ‘to them after 
having passed from hand to hand. This 
is relied upon as a strong circumstance 
showing the negotiable sharacter of the 
documents. I do not think that a sireum- 
stance of additional value. The document 
on the fase of it does not show that 
it is transferable, and ib is well known that 
registration is necessary for a legal title and 
that registration has to be effeoted in 
terms of theartisles of association. Several 
purchasers in fact want registration to be 
effected and do not accept the delivery of 
the certificate with a transfer. deed blank 
endorsed as effective. For the reasons I 
have already given, I oannot treat the 
transfers inthis case as transfers of a 
negotiable instrument. I, therefore, hold 
that the Bank is entitled to recover theses 
documents, They held these shares originally 
as banker for their constituent, but they 
have made over shares of equal value to 
him and are now entitled to possession of 
these shares on their own account, and the 
plaintiff is not entitled to the declaration 
he seeks for, I hold that the plaintiff is 
entitled to recoup his loss from his vendor 
and I make an order that he is to be 
paid by Baijnath Champalal the value 
paid by him for these shares with interest 
at 6 per sent. from the date of his pur- 
chase, 

Asutosh Ghosh at abstracted these 
doeuménts was prosecuted, .but the Jury 
differing, a re-trial was ordered, but before 
the re-trial took place he committed 
suicide. 

I shall acl with the question of sosts 
after hearing Counsel, who have expressed a 
desire to be heard. 

Order accordingly. 
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NAGPUR JUDICIAL COMMISSIONER'S 

< COURT. 

Crtminat Revision No. 15 or 1915. 

February 18, 1915. 

- Present: ~Mr. Prideaux, A.J. C. 

HEMPEROR-—Prosecoror 
VETSUS 

HANUMAN—Aceuvszp, 

Criminal Procedure Code (Act V of 1893), ss. 80, 
207, 254, 347—Offence eaclusively triable by Sessions 
Court, commitial for, by Magistrate empowered wnder 
s, 30— Commitment, legality of. | 

The committal of a case triable agêl ya by 
the Court of ‘Session is not illegal merely because 
the Committing -Magistrate is himself empowered 
under section 30 of the, Criminal Procedure Code to 
try the case, [p. 977, col. 2.] 

The words ‘ ‘ought to be tried” in sections 207 and 
347 of the Criminal Procedure Code must be read 
with section 264 0f the Code. fp. 978, col. 1,] 

Under section 207 of the Criminal Procedure Code 
a Magistrate who is competent to commit to the 
Court of Session can commit to that Court cases 
triable exclusively by ț that Courtand cases which in 
his a ought to be tried by that Court. {p. 977, 
col, 2 

Queen-Empress v. Kayemullah Mandal, 24 O. 429; 1 
CO. W.N. 414; 12 Ind. Dec. (Nn. sg.) 954 and King- 
Emperor v. Pema Ranchod, 4 Bom. L. R. 85, followed. 

A commitment, however, made on the sole ground 
that the accused has been committed in another 
case is bad in law. [p. 978, col. 1.] , 

, Rəfərənoe by the Sessions Judge, Chhatis 

garh Division, under sestion, 43%, Crimi. 
‘nal Procedure Code, with a view to set 
aside the order of commitment of the 
accused to.the Court of Session passed 
by the Magistrate, lst Class, Bilaspur. 


7Mr. Dick, for the Crown. 

ORDER.—This case has been reported 
by the Sessions Judge, Chhatisgarh Division, 
for quashing a commitment. A Rule having 
issued the learned District Magistrate shows 
cause as follows : — 


(a) The committal cf a. case triable 
exclusively by. the Court of Session does 


not become zpso facto illegal merely besause _ 


the Magistrate is empowered under 
sestion 30 of the Criminal Peosedara- Cade. 

(b) That soma High Courts hava evan 
gone so far as to hold that where an 
ascused is charged-as thia atcused with 
‘two offenses, ons of whieh he was oom. 
petent fo try and the othar he was not, 
the proper course is committal, Empress v. 
Ramanand (1), 


(1) A.W. N. (1883) 199; 3 Ind, Dec, (N. s.) 612, 
62 
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(e) It has also been held that a com- 
mitment should not bs quashed on the 
ground that the Sessions Judge on perusal 
of the record found the case triable by 
a Magistrate of the Ist Class, Empress v. 
Mallu Shah (2). 

(d) That in the “present instance the 
two offonces with whish the ascnsed is 
charged, murder and arson, were practi- 
cally part of the same transaction and 
some of the witnesses are the sams in 
both oases. The Committing Magistrate 
had, therefore, some grounds for considering 
that the asensed would be to some extent 
embarrassed bya trial in different Courts. 

In conclusion, however, the District Magis- 
trate admits that he has no prastical objec- 
tion to offer to the quashing æf the sommit- 
ment, 


wa 


It goes without saying that the commit- 
tal of a case triable exclusively by the 
Court ‘of Session is not illegal merely 


because the Magistrate is empowered under 


section 30 of the{Criminal Procedure Code, 
and it may be admitted that there may 
be cases where an acoused charged with 
two offenses, one triable by a Magistrate 
the ‘other by a Judge, should properly be 
cominitted to tha Sessions for the trial of 
both... It may be conceded that it would 
ba improper to quasha commitment merely 
on*the ground that the offence the ascused 
is charged with is triable by a Magistrate, 
fora Sessions Court can try any offence 
moder the Indian Penal Code (Sestion 28, 
Ouiminal Peosadure Code): “There:-can. bo 
nothing to prevent a Magistrate commit- 
ting even a summons case for good reasons. 
It has been held that under section 207, 
Criminal Procedare Code, “A Magistrate 
who is competent to commit to the Court 
of Session can commit to that Court both 
gases triable exclusively by that Court 
and cases which in his opinion ought to 
ba triod by that Oourk:”’ Queen-Hmpress 
v. Kayemullah Mandal (3). In a warrant 
case the Magistrate is bound by the pro- 
vision of section 254, that is, when he is 
of opinion that the accused has commit- 
ted an offence triable under Chapter XXI 
which he is competent to try and which 


(2) 22 P.R, 1682 Cr. 
(3) 24 0. 420; 10. W. N.- 414; 12 Ind. Dec, (N, s.) 
954, 
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he ean adequately punish, he shall procead 
to charge the accused, but if the Magistrate 
considers that he cannot adequately punish 
the accused there is nothing to prevent him 
committing the case. 


The words “ought to be tried” of sections 
207 and 347, Criminal Procedure Code, it 
has been held, must be read with sestion 
954 of the Code. Thas a sase which the, 
Magistrate is not competent to try should 
be committed; also onein which in the Magis- 
‘trate’s: opinion he cannot inflict ‘adequate 
punishment: King: „Emperor .y. Pema Ranchod 


(4). 


In the case before ee the accused, one 
Hanuman, has been committed to the Court 
of Session for an offence under section 436, 
Indian Penal Code, by the 1st Olass Magis- 
trate, Bilaspur, a Magistrate- empowered 
under section 30, Criminal Prosedure Code. 
It is said the ascused set fire to a house 
and that immediately after doing so, went 
to another house and wounded a woman 
who has since died of her wounds. Accused 
has, in a separate case before the same 
Magistrate, been charged under section 302, 
Indian Penal Code, and committed for ER 
to the Sessions Court. The only reason 
given by the Magistrate for the commit- 
ment in the arson case is that the same 
accused has been committed in the murder 
oase. The Magistrate does not say that 
the fine and sentence which he can impose 
will not ba adequate to meet the ends of 
justice, The ‘commitment made on the sole 
ground that the accused has been committed 
in another case is bad in law. I assord- 
ingly quash the commitment of the acoused 
in this oase and direst that the First Class 
Magistrate, Bilaspur, do proceed with the 
trial of the acoused and complete 16 according 
to law. 


Commitment quashed. 
(4) 4 Bom. L. R. 85. 


INDIAN OASES, 


[1913 


SIND JUDICIAL COMMISSIONER'S 
COURT, 
CriminaL Revision Apprication No. 38 or 1918. 
May 9, 1918, 
Pregent:—Mr. Pratt, J. O., and Mr. Kemp, 
À, J. C. j 
Musammat JANKIBAL—-APPLICANT - 
versus ' 
SHIVRAM BABAJI — OPPONENI. 

Criminal Procedure Code (Act Vof 1898), s. 488— 
Hindu wife leaving husband’s house without cause— 
Maintenance, right to, on return to husband’s house. 

The duty of a husband to maintain his wife under 
the Hindu Law is absolute and under the Criminal 
Procedure Code it is subject only to the wife’s 
chastity. When a Hindu wife, therefore, leaves her 
husband’s house without good cause, her right of main- 
tenance is only suspended and she has the right to 
return to her hushand’s house. at any time and claim 
to be maintained by him. [p. 978, col. 2; p. 979, col, 1.] 

Application for revision of an order of 
the Additional City Magistrate, Karachi. 

Mr. U. B. Ohandiramant, for the Applicant. 

Mr. Parsram Tolaram, forthe Opponent, 

Mr. T. G. Elphinston, Public Prosecntor, for 


- the Crown, 


JUDGMENT.—This isan application for 
revision of an order made by the Addi- 
tional City Magistrate, Karachi, under Bec- 
tion 488, Criminal Prosedure Code, refusing 
the applicant’: petition. to order her hus-° 
band, opponent, to pay her maintenance. 

The applicant left her husband on the 
4th June 1916, alleging. that her husband 
ill-treated her. On 8th June 1916 the 
husband gave notice accusing her of theft 
and forbidding her to enter his house, 
Next month the applicant filed a suit for 
restitution of conjugal rights, but lit was 


dismissed for want of prosecution in 
December 1916. She then filed this 
application for maintenance on the 18th 


January 1918 and on this application the 
Magistrate, holding that cruelty was - not 
proved and that she left her husband of 
her own accord, concluded there: was no 
justification for the application. , But the 
allegation of cruelty is only relevant to 
the claim for separate maintenance under 
the proviso to sub-section (8) and sub- 
section (5). ° 


Under Hinda Law the duty of 
the husband to maintain his wife is 
absolute: Parami “Ramayya v, Mahadevi (1), 


and under the Criminal Procedure Code 
(1) 5 Ind, Cas, 960; 34 B, 278; 12 Bom. L, R. 196, 


- 
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it is subject only to the wife's chastity, 
sestion 488 (4). 

Farther even if she left her husband's 
house without good cause, her right of 
maintenance is only suspended, See Suram- 
-palli Bangaramma vy. Surampaili Brambaze 
(2). She has the right to return to her 
husband's -house at any time and claim to 
be maintained by bim,- : 


The husband's refusal to maintain her 


‘is avowed in his notice of the 8th June 


Z 


- 


1916, bat Mr. Parsram relies on the ‘dic- 
tum in Gavarishanker vy. “Bat Reva (3) 
that if the wife voluntarily leaves the husband 
without being justified in doing so, she is 
not entitled to claim maintenance. That 
passage only refers to the wife's claiming 
Separate maintenanse. This is evident from 
the context, whish implies that cruelty or 
ill treatment is evidence of refusal to 
maintain, as was” subsequently held in 
Bhikatyt v, Maneckj: (4), 

The applicant is clearly entitled aither 
to maintenante by her husband in his 
house or to raseive a separate main- 
tenance allowanae. 

We abcordingly reverse the order of 
the Additional City Magistrate and re- 
emand the application for disposal on the 


merits. , 
Application remanded, 


(2) 81 M.333;3 M. L, T. 266; 18 M. L, J. 254, 
(3) 5 Bom. L. R. 614. - 
(4) 9 Bom. L. R. 359; 5 Or. L. J. 334, 





NAGPUR JUDICIAL COMMISSIONER’S 
COURT, 
Criminal Revision No, 212 op 1918, ` 
November 1, 1915. 

` Present: —Mr. Findlay, Offg. A. J. C, 

EM PEROR—Prosecutor 
Versus 
NURKHAN — Acocsup) 

Criminal Procedure' Code (Act V of 1838), ss. 435, 
439, 562— Accused released under s, 682 -Revision— 
Sentence of imprisonment, whether can be passed, 

Section 439 of the Criminal Procedura (Code pre- 
supposes that a sentence has been imposed. Therefore 
where an accused is released on good probation under 
geotion 562 of the Qode, the High Court cannot 


3 
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substitute a sentence of a ane or of whipping 


in revision. [p. 9£0, col. J. 
Emperor v, Ghasite, 26 Ind. Cas. 635; 37 A. 31; 12 


A. L. J. 1244; 16 Gr. L. J. 43, followed. 

Case reported by the Sessions Jadge, 
Wardhs, under section 438, Criminal Pro- 
cedure Code. 

_ Revision of the order of the Magistrate, 
lst Class, Wardha, dated the 138th August 
1918, 

The Hon’ble Mr. G. P. Dick, for the 
Crown. | : 

Mr. M. Y. Sharif, for the Accused. 

ORDER.—This case has been reported 
under sestion 438, Criminal Procedure Code, 
by the District and Sessions Judge, Wardha. 
The accused Nurkhan was convicted by the 
Sub-Divigional Magistrate, Wardha, of an 
offenas under section 880, Indian Penal 
Code, izz., the theft of a silver necklace 
from the person of a child. He was released 
under section 562, Criminal Procedure Code, 


_no substantive sentence being imposed. The 


District and Sessions Judge represents that 
the case was one in which a sentence of 
whipping or imprisonment should have been 
imposed. Notice was issued to the accused 
to show cause why such an order should 
not ba passed. He has been represented 
by Counsel who has shown such aruse and 
the Standing Counsel has appeared in 
support of the reference. 

The case is a very clear one. Tho accused 
entered the house where the child was 
asleep at noon and removed the necklace 
from -her person; there were, it may be 
mentioned, no adults in the house at the 
time. Isee no reason to doubf the sonndness 
of the conclusions arrived af by the trying 
Magistrate dnd the Sab Divisional Magistrate 
on the questions of fast involved in the- 
case, nor would it be the custom of the 
Court to do so in such a reference as the 


present. 


Counsel for accused, however, relies on 
Emperor v. Ghasite. (1), in support of his 
position that a sentence of imprisonment or 
whipping cannot be imposed in the present 
case. That decision, if accepted, no doubt 
concludes the present case, but the learned 
Government Advocate has argued that the 
learned Judge who was responsible for the 
above decision has overlooked the provisions 


of section 435 of the Criminal Prosedure 
(1) 26 Ind. Cas. 633; 37 A. 3l; 12 A. D, J. 1244; 


16;Cr. L. J. 43, 


tae 


. Code. 


? 
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On the wholé, however, I am of 
opinion that section 439 pre-supposes that a 
sentence has been imposed: it is no doubt 
an unintentional omission of the Legis- 
lature that no specifie provision has been 
made in that section by a use like the 
present but until this omission has been 
supplied, I think this Court is debarred 
from interfering. That the acoused shonld 
escape on what is after all a technicality 
is perhaps regrettable, for an offence of 
this nature committed on a  defenceless 
child doubtless merited a substantive sen- 
tence, 

The learned Standing Counsel also urged 
that the offence amounted to robbery and 
that, therefore, the order under section 562, 
Code of Criminal Procedure, was in any case 
wrong. I am unable, however, on the 
evidence to hold that the necessary son 
stituents of the offence of robbery are 
present : no hurt or wrongful restraint was 
cansed or threatened to be sansed to the 
child, 

In the circumstances, therefore, I decline 
to interfere, Let the proseediags be returned 
accordingly, 


Proceedings returned, 





f 


SIND JUDICIAL COMMISSIONER’S 

| COURT. 

ORIMINAL Report No. 10 or 1918, 
February 28, 1918. 
Present:—Mr. Pratt, J. C , and | 
Mr. Crouch, A, J. O. 
HMPEROR—Appticant 

VETSUS 

. SUMAR AND orHeRs——~Opponents, 

Criminal Procedure Code (Act V of 1898), s. 230— 
Compensation, order to pay, against person instigating 
the giving of false information, validity of. 

Section 260 of the Oriminal Procedure Code does 
not warrant an order to pay compensation against a 
person who only instigates the -giving of false in- 
formation but who doos not himself make the com- 
plaint or give the information to the Police, [p. 981, 

7 


col, 1; p. 980, col. 2.) 

Report made by the 2nd Additional 
Sessions- Judge, Hyderabad, against the 
order of the-Oity Magistrate, Hyderabad. - 

Mr, T., G. Hlphinston, lst Assistant Publio 


Prosecutor, for the Crown, 


Ta 
LP | 
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JUDGMENT —-This is a report by the 
Additional Sessions Judge, Hyderabad, 
under cection 438, Criminal Procedure 
Code, for revision of an order passed by 


“the City Magistrate, Hyderabad, 


The sase before the City Magistrate was 
one in which 2 accused were prosecuted 
for the offence of theft on an information 


to the Policexby Din Mahomed, who had - 


been instructed to do so by Haji Ahmed, 
the owner of the stolen cattle. The City 
Magistrate discharged the accused and 
finding that the prosecution was frivolous 


~or vexatious, made an order, under section 


250, Criminal Procedure Code, requiring 
Haji Ah Abmed, whom he describes as the 
complainant, to pay to the accused Rs. 100 
as compensation, 

The Additional Sessions Judge refers 
the case to us on the ground that it was 
not competent for the City Magistrate 
to make that order. 

The Magistrate was clearly wrong in 
describing Haji Ahmed as the complainant, for 
no complaint had been filed in the oase, 
Thé case was instituted not upon. som- 
plaint, but upon information to the Police 
which was lodged by Din Mahomed, If 
the Magistrate considered that Din Mahomed* 
was responsible for the false aconsa- 
tion, it was open to him to require Din 
Mahomed to pay compensation. Baut if 
the Magistrate found .that Din Mahomed 
was not responsible for the false accusa- 
tion, he sould not make an order 
against Din. Mahomed for the reasons 
given by this Court in the case of Emperor 
y. Kouro (1), viz., that the objest of the 
section is that compensation should “be 
recoverable from the person responsible 
for the false accusation. But as pointed 
out by the Additional Sessions Judge, the 
effect of that ruling is that when. the 
person who actually gives the information 
does not know his complaint to be false, 


he cannot be made to pay compensation, ` 


and it does not imply the converse pro- 


position that the person - responsible for 
the false acousatidn can be made to pay 
the compensation, even if’ he does not 
himself make the complaint or giva in- 


formation to the Polise. 


(1) 42 Ind, Cas, 733; 11 S, L, R. 53; 18 Cx. L.J? 
1005. 


d 


— 


2 


ER 


. ,any order of a Magistrate dischargin 
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Section 250, Criminal Procedure Code, 
does not warrant an order to pay com- 
pensation against a person who only in- 


_ stigates the giving of false information. 


‘We, therefore, reverse the order of the lower 
Court and direct that the compensation, if 
paid, be refunded to Haji Ahmed. 

Order reversed, 


= # 


MADRAS HIGH COURT, 
CRIMINAL Reviston Case No. 675 or 1917. 
(CRIMINAL Revision Petition No. 534 oF 
1917). . : 
June 6, 1918, š 
Present:—Mr. Justice Kumaraswami Sastri. 
P. J. MELLOR, CUSTODIAN or ENEMY 
PROPERTY anp LIQUIDATOR or 
HOSTILE FIRMS, BOMBAY, sroveut on 
RECORD IN THE PLACE OF MHNASCHI— 
CoMPLAINANT— PETITIONER 
VETSUS j 
A. M. MUTHJAH CHETTY —Accusep— 


. RESPONDENT, 
Criminal Procedure Code (Act V of 1898), ss. 258, 
435, 489——Revision against order of discharge—High 
Court, jurisdiction of—Interference, limits of-— Alien 


enemy trading under license, whether competent ‘to file: 


complaint or move High Courtin revision—Internment 
after filing of revision petition under Enemy Ordinance, 
effect of —Cenfession, extra-judicial, value of. 


In dealing with revision petitions against orders. 


‘of discharge of accused persons by Magistrates, the 
High Court will apply the same principles as are 

plicable to cases of petitions to revise orders of 
acquittal. In either case the High Court will not 
interfere where there is no clear error or defect in 


the proceedings of the lower Courts which has: 


resulted in grave injustice but the question is merely 
one as to,the appreciation of doubtful evidence. [p. 
984, col. 1.] 

Ib is competent to an alien enemy residing in 
British India by license of the King to complain 
against crimes directed against his person or property 
and to apply in revision to.the High Court against 
the accused 
on the materials placed before him, (p, 982, col, 25 
p. 983, col. J. ] 

The internment of an ‘alien subject, after he has 
filed a revision petition, does not necessarily stay the 
“hands of the High Court. [p. 983, col. 1.] - 
+ Porter Vv. Freudenberg, (1915} 1 K. B. 857; 84 L. J. 
K. D. 1003, explained. 
Evidence as to extra-judicial confessions of his 


. guilt by an accused person is by itself of very little 


importance, as such evidence is easy to adduce and 
difficult to rebut. [p. 934, col. 2.] 


INDIAN CASES. 


«nal Court. 


981 


Petition under sections 435 and 439 of 
the Code of Criminal Procedure, 1892, 
praying the High Court to revise the order, 
dated the 8th October 1917,of the Court of 
the Chief Presidency Magistrate, Egmore, 
in Calendar Case No, 9220 of 1917, 

FACTS appear from the judgment, 

The Crown Prosecutor, on Iehalf of the 
Crown, “and Mr, Nugent Grant (with ‘him 
Messrs. S. Guruswami Ohetit and K.G. Babu 
Row), on behalf of the Acaused, took the pre» 
liminary objection that the petitioner, being 
an enemy subject, who was under internment, 
was not entitled to invoke the aid of the 
Criminal Court and to continue the pro- 
ceedings in revision filed by him in the 
High Court. 

The Hon'ble Mr. T, Richmond, for the Peti- 
tioner.—The petitioner was trading in 
British India under a license both when 
he filed the complaint and when he filed 
the revision petition in the High Court, - 
He is thus placed ona footing of equality 
with other subjects of His Majesty the 
King. Besides, the disability to institute 
civil proceedings does not extend to arimi.« 
nal proceedings. It will lead to disastrous 
results if persons could be allowed to 
pommit offences against the person or pro- 
perty of alien enemy subjects with im- 
punity. In all criminal cases the prosecution 
is in the name of the King-Emperor on 
the information of a private party, and 
there is nothing to prevent an alien enemy 
from moving the machinery of the Crimi- 
In revision the High Court is 
empowered to act suo motu and any statu- 
tory disability of the complainant arising 
after the filing of the revision pstition in 
the High Court will not stop proceedings 
or prevent justice taking its course. ~The 
internment of the original complainant is 
no impediment to the revision proceedings 
being conducted to the end. 

On the merits, the lower Court has 
not correctly appreciated the evidences, or 
considered the effect of the aceused’s con- 
fessions as to the pledga of diamonds, 
The High Court can interfere, id revision 
against orders of discharge, on questions 
of fast though in oases of acquittals, its 
interference is generally more limited. , 

Mr, Nugent Grant for the Respondent.— 
The complainant’s license had already been 
gancelled when the revision petition filed by 
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him wak ripe for hearing, and he has no 
locus stand? to continue. the proceedings. 

The Magistrate has considered all the 
prosestition evidence and arrived at the 
conclusion that there was no case for the 
accused to meet. His finding should not 
be interfered with by the High “(Court 
unless it is opposed to the evidence or is 
manifestly unjust, The principles governing 
revisions against acquittals are equally 
applicable to petitions filed to revise orders 
of discharge. The lower Court had the 
witnesses before it when giving evidence 
and was competent to judge of their demea- 
nour and its conclusion should not be 
lightly disturbed. 

ORDER.—~This is an application to revise 


the order of the Chief Presidency Magistrate- 


discharging the accused under section 252 of 
the Criminal Prosedure Code. 

Both the complainant and the accused 
were diamond merchants, the ‘former carry: 
ing on business in Bombay and the latter 
in Madras. The case for the proseoution 
is that complainant used to send on approval 
diamonds to the accused in parcels 
bearing prices, weights in carats, and 


numbers, that accused used to communicate | 


‘his acceptance of the ‘prise or make 
sounter-offers, that in the event of the 
parties agreeing as to the price the same 
was paid. by the accused either in cash or 
by means of ‘Hundis according to the terms 
under which’ they carried on business, and 
that the accused got from the complainant 
four packets of diamonds 
4636, 4665 and 4666 which were sent to him 
at his request, whish packets he pledged 
before “any property in them passed to him 
without the 
complainant, lt is also alleged tbat the 
accused was in a hopelessly insolvent con- 
dition when he asked for the diamonds 
and that he asked the complainant to send 
them to him, not for any bona file purpose 
of hig trade, but to raizes money thereon for 
his own benefit and that he was guilty both 
of cgiminal breach of trust and of cheating. 
The “Cbief Presidency Magistrate was of 
opinion that no case had been made ont 
which would justify his calling upon the 
accused to enter upon his defence and dis- 
-gharged him under section 253, Oriminal 
Prosedure Code. He held that it, had 


not been shown that the accused was in ` 


r 
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knowledge or consent cf the, 


Saeed 


(1918 


insolvent sirsumstances when he asked the 
complainant to send him the diamonds and 
that it had not been proved that the di- 
amonds' sent by the complainanthad been 
pledged by the accused. The learned Ma- 
gistrate also was of opinion that the com- 
plainant knew that the acoused was dealing 
with the diamonds sent before prices had 
been settled and that the complainant, with a 
view to pushing on his trade, threw all caution 
to the winds. 

A preliminary objection has been taken 
that the complainant, who is an alien enemy 
now interned, has no right to invoke the 
aid of the Court and that the criminal 
revision petition filed by him ought to 
be dismissed. No objection was taken in 
the lower Court as ‘to his competence to 
file the complaint, the objection being. 
raised for the first time when the criminal 
revigion petition was taken up by me for 
disposal. There is no dispute as to the 
facts. The complainant who is an enemy — 
subject was carrying on business in. Bombay. 
under license . both when he filed the 
complaint in the Presidency. Magistrate’s 
Court and the revision petition in the High 
Court, His license was cancelled by an 
order of Government dated 8th December 
1917, and the business carried on by hin? 
was directed to be wound up. - On the 
Sth February 1918 Mr. Mellor as anatodiat 
of enemy property applied to the High ` 
Court for permission to be brought on 
record and ‘to continne proceedings in the 
High Court, and permission was granted by ~ 
Mr. Justice Bakewell on the 8th February 
1918. 

There is, so far as I ean see, nothing 
to warrant the view that an alien enemy 
has no right to complain against crimes 
directed against his person or property or 
that a subject of His Majesty the King- 
Emperor can with impunity violate the pro- 
yisions of the Indian Penal Code simply. 
because the offence is sommitted in res- 
pect of an alien enemy. In criminal cases 
it is the King Emperor who  prosecutes 
in vindication of his peace and though the 
complainant brings the facts to the cogniz- 
ance of those charged by the Crown to 
administer justice, ib is the Crown that 
prosecutes. I @o not think that Courts. 
exercising criminal jurisdistion,. whether 
original or appellate, can decline to exercise 


` 


- 


~ 


a 


“Vol, XLVIII] 
NELLOR Y, MUTBIAH CIETTY. 


it simply beeause the offence is committed 
against the parson or property of an alien 
enemy, 


So far as criminal revision petitions to 
the High Court are concerned, sestions 437 
and 439 of the Criminal Procedure Code 
empower the High Court to proceed either 
suo motu or on the facts being brought to 


„its notice by any persons, not necessarily 


the complainant. There is, therefore, nothing 
to prevent the High Court from revising 
the order of the Chief Presidency Magis- 
trate discharging the accused on the appli- 
cation of the custodians of enemy proper- 
ties, where the offense is committed in respect 
of property which wouldin law vest in him. 

It is also clear that the camplainant 
was living and earrying on business in India 
under a trading license both when he filed 
the complaint and the ariminal revision 
petition. When an alien enemy resides in 
the country by license of the King and 
‘under his protection, he stands. on ‘the 
same ‘footing as an alien friend ‘or an 


ordinary subject so far as the right of main- 


taining actions is consernej, the right of 
suit being inoidental to tlie right of. pro- 
tection. «Porter v. Freudenberg (1), Volkl v. 
, Rotunda Hospital (2), Princess of Thurn and 
“Tapis v. Moffitt (3) and Rez v. Vine Street Police 
Superintendent (4) are authorities clearly in 
point. The complaint and revision petition 
were, therefore, instituted by a person legally, 
competent to do so. 


As a ariminal revision petition is not 
in the ‘nature of an appeal, which under the 
Code of Oriminal Prosedure must neces- 
sarily be filed by the aceused in the case 
of a sonvistion or by the Government in 
the oase of an acquittal, and as under 
sections 437 and 439 of the Code the 
High Court can ast in revision where fasts 
are brought to its notice by any person 
and nob necessarily by a party to the 


` original proceeding, the internment of the 


complainant after the filing of the criminal 
revision petitions does not necessarily stay 
the hands of the High Court. All that 
was decided in Porter v, Freudenberg (1) was 
that the appeal filed by an alien 


(1) (1915) 1 K. B. 857; 84 L. J, K. B. 1991. 
(2) (1914) 2 K. B. Ir, 643. e 

(3) (1915) 1 Oh. D. 63; 84 L. J. Oh. 229. 
(4) (1916) 1 K. B. 233; 85 L. J. K. B. 210, 
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plaintiff before the war should be suspende 
ed till the restoration of peace. The 
‘position ofa person who was residing and 
sarrying on business in the country under 
a license from the Crown and so entitled 
to file a criminal appeal or revision but whose 
license ‘has been . revoked before the appeal 
or revision petition comes on for trial, could 
not be worse. In_any view the revision 
petition cannot be dismissed as contended 
for by the Crown Prosecutor and Counsel 
for the accused. It can’ at the most only 
be ordered to lie over till the end of the 
“war, For the reasons already given, I am 
of opinion that it is open to the High 
Court to dispose of the criminal revision 
petition against the order of discharge on 
the application of the custodian of enemy 
property. „E overrule the preliminary ob-. 
jection and shall proceed to deal with the case 
on the merits. = 

Ag the learned Chief Presidency Mag isienko 
heard all the evidence adduced by the 
prosesution and has writtenan order giving 
His reasons for not acting on the prosesution 
evidence, oral and documentary, the order, 
though not technically an order of acquittal, 
should, in my. opinion, be dealt with on the 
same principles as would be applied to a casa 
of acquittal. There is, in my opinion, very 
little difference in substance between the 
oase of a person who has been discharged 
after all the prosecution evidence has been 
taken and wéighed by the Magistrate and 
that of a person who is acquitted after a 
charge has been framed. In the former case 
the Magistrate considers that the prosecution 
evidence is so weak that there is nothing 
for the accused to meet and inthe latter 
case the evidence, though sufficiently strong 
to call upon the accused to meet it, has, 
in the opinion of the Magistrate, been met 
by the defence. There is no reason why 
different tests should be applied in revision 
or why an acsused against, whom the 
prosecution evidense is weak should be in a 
worse position than one against whom it 
is strong enough to warrant a charge being 
framed. The observations in Emperor v. Kiru 
(5) are in point, 

In the ease of revision petitions against 
orders of acqaittal Courts have been either 


(5) 11 Ind. Cas. 182; 12 Cr. L. J. 364 at p. 869; 10 
P. R. 1911 Cr.; 24 P, W. R. 1911 Cr; 205 P. L. R, 1911 
(F. B.). 4 ' 
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unwilling or very reluctant to interfere in 


_ revision at the instance of private parties. 


f 


Thandavan v. Perianna (6), Heera Bai y, Framji 
Bhikaji (7), Sheikh Amin-ud-din, In the matter of 


(8), Emperor v, Madar Bakhsh (9) and Faujdar 
Thakur v. Kast Ohoudhurt (10). It is well 
settled that Courts will not interfere, when 
there is no clear error or defact in the 
proceedings of the lower Courts which has 
resulted in grave injustice but the question 
is merely one as to appreciation of doubt. 
ful evidence. I need only refer to Sinnu 
Gounden, In re (11), Emperor v. Madar Bakhsh 
(9), Faujdar Thokur v. Kasi Ohoudhuri (10), 
Natesa Padayachi, In re (12), Emperor v, 
Lakshmiparayana Aiyar (13), 
Municipality v. Maganlal Kushaldas (14) and 
Vellayanambalam v, Solat Servai (15), lam 
of opinion that a rule equally strict should 
bs -applied, to cases of revision againat orders 
of discharge based’ on a oaonsideration of 
all the prosecution 
dence: has been shut out and there is no 
illegality or irregularity in the procedure 
adopted by the Court, 


Applying these considerations to the facts 
of the present case, I do not think I 
ought to interfere with the order of dis- 
charge.. So far as the chage of cheating 
ig concerned, I do not think it has been 
satisfactorily established before the Magis- 
trate that ‘the accused, when he asked the 
complainant to send the diamonds, was 
unable to pay for them. ‘The arrangement 
between the parties was that he was to 
have credit for £7,000 and that he was 
to pay Rs. 6,000 a week. The complain- 
ant admits that till February 1917 the 
accused was making payments regularly 
and that in February complainant. raised 
accused’s oredit to £7,000 and gave him 


t $ i 
(6) 14 M. 363; 2 Weir 571; 5 Ind. Dec. (N. s.) 253, 


(7) 15 B. 349; 8 Ind. Dec. (N, s.) 238. 
(8) 24 A. 346; A. W. N, (1902) 89. 
(9) 25 A. 128; A. W. N. (1902) 200. 
(10) 27 Ind. Cas. 186; 19 0. W: N. 184; 42 0. 612; 
-21 G. L. J. 58; 16 Gr, L. 3. 122, 
(11) 23 Ind. Cas. 188; 26 M. L. J. 160; (1914) Mi 
W. N. 273; 16 Cr. b, J. 236; 38 M. 1028. 
(12) 29 Ind. Cas. 830; 28 M. L. J. 690; 17 M. L. T. 
457: (1915) M. W. N. 411; 16 Cr, L. J. 655, 
(13) 6 Criml. Law Review 78, 
(14) 9 Bom L. R. 156; 5 Cr. L. J. 171. 
' (15) 80 Ind. Cas. 152; 28 M. L, J. €92 (1915) M. 
W. N. 540; 16 Cr, L. J, 600; 89 M. 505. 
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additional facilities for payment. It is not 
alleged that, when the accused asked the 
complainant to send him the parcels which 
formed ‘the subject-matter of the complaint, 
he had dishonoured any of the Hundis 
drawn on him-by the complainant. The 
fact that he was in financial difficulties 
in Jaly would not necessarily show any 
dishonest intention in April, especially ‘as 
the accused to the knowledge of the com: 
plainant used to sell diamonds to other 
parties and remit moneys out of the sale- 
proceeds when the Hundis fell due. 


As regards the charge of, criminal mis- 
appropriation in respect of ‘parcels 4695 
and 4696, these diamonds are melee or 
small diamonds. There is nothing particu-- 
lar by which -they oan be identified. It 
is dificult from the somplaivant’s evidence 
or the documents filed by him to arrive 
at any date from whish it canbe reason- 
ably certain that the diamonds pledged by 
the asdused are the diamonds which were 
sent by the complainant in packets 
numbered 4695 and 4696, I attach very little 
importahee to the avidence adduced by the 
complainant as to the accused having orally 
admitted his having pledged the diamonds. 
Such evidences ‘is easy to adduce and diffi- 
eulé to rebut. I agree with the Chief’ 
Presidency Magistrate that no prima facie 
case has been made ‘out as regards parcels 
4695 and 4696. í 


Turning to parcels 4665 and 4660 the 
learned Magistrate, though admitting that 
the case was somewhat stronger, was not 
prepared to accept the evidence of the 
complainant that the parcels pledged with 
P. W. No. 1 were the diamonds sent by him. 
He observes: “In Court P. W. No.2 (the 
complainant) has been put to several tests to 
see if he ean identify the stones now be- 
fore the Court as those described in his 


‘mixture book, but I am bound to say that 


though he has made a good bid forit. he 
has failed to satisfy me that he can with 
absolute certainty describe his own diamonds, 
and even the prosecution does -nob press 
this point in the identification of stongs.” 
The Magistrate also believed that the 
lettera of hypothesation were genuine and 
was of opinion that there was a dilfferenca 
between tha numbar ani -waight ‘of the 
stones sent by the complainant and those 


t 
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‘pledged by the accused. The oase as re- 
-'gards those stones was fully argued by both 
rides, and giving it my best consideration 
I cannot say that there is any sach error 
‘or defect in this judgment of the Magis- 
_trate as would justify me in setting aside 
the discharge and sending the case back 
for enquiry. If'I had to. try the ,case as 
an Original Court, I would probably ‘have 
on the materials placed before me framed 
a charge and put the agoused on his de- 
fence; but the question is whether, sitting | 
in revision, I would be justified in setting ` 
aside the order of ‘the trial Judge who had 
the advantage of seeing the demeanour of 
the witnesses and who was not favourably 
impressed with the complainant’s evidence. 
As a civil suit will probably be filed, I 
do not think it expedient to go into the 
fasts in detail or give my opinion as io 
the various points that have been urged. 
It is sufficient for me to say tbat the 
. present case has not satisfied the requisites 
laid down by the cases above referred to avd’ 
1 do. not think it proper to re-open the 
enquiry. ; 

J, therefore, dismiss the petition, The 
‘diamonds’ which are with the pledgees will be 
, kept by them on the same terms as at present 
"till 15th July. 

M: G: P, 


~ 


Petition dismissed. 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Criminar Revision No, 100-B or 1916. 
November 1, 1916. 
Present:—Sir Henry Stanyon, Ki, J.C. 
~- HMPEROR—Paosecoror | 
VETSUS 
‘RAI SINGH AND ANOTHER— AOGUSED, 
Criminal Procedure Code (Act V of 1898), ss. 107, 
119, 587— — Security for breach of peace—Accused 
agreeing to give security~-Breach of peace, proof of,- 
absence of ~ Order, legality of ~ Disregard of express law, 
whether irregularity or illegality. 
A Magistrate called upon the aecused under section 
112 of the Criminal Procedure Code to show cause 
why they should not furnish securityto keep the 
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peace under section 107, Criminal Procedure Cođe, 
on the ground that they were members of an unlaw- 
ful assembly which passed a mosque with loud 
music and which intended to cause a breach of the 
peace by repeating this procedure. The accused 
denied these allegations but expressed their willing- 
ness to execute bonds to keep the peace. Thereupon 
the Magistrate directed them to execute bonds for 
Rs. 100 to keep the peace for one year: 

Held, that the order was illegal, inasmuch as the 
accused denied every allegation on the basis of which 
they were considered liable to furnish security and 
no evidence was taken to prove those allegations. 


- [p. 986, col. 2.] 


N 


Ram Chandra Haldar v. Emperor, 35 O, 674; 8 C, 
L. J. 68; 8 Or. L. J. 128, Palaniappa Asary, In re, 6 
Ind. Cas. 682; 84 M. 139; TM. L. T. £04; (1910) M. 


“W. N. 228; 11 Cr. L. J. 393, Prathipati Venkatasami Ve 


Emperor, 30 M. 880; 17 M. L. J. 407; 2 M. L. T. 329, 
8 Cr. L J. 278, Mul Chand v. Emperor, 26 Ind Cas, 
653; 37 A. 30; 12 A. L. J. 1262; 16 Cr. LJ. 61, 
followed. 

A disregard of the express provisions of the law 
is not a mere irregularity which can be condoned or 
remedied but an. illegality and the Court cannot 
maintain or overlook an illegal order upon an 
ground of administrative convenience. [p. 986, col. 1 

Subrahmania Ayyar v. King- Emperor, 25 M. 61; 11 
M. L. J. 283; 3 Bom. L, R. 640; 281. A. 257:5 0. W., 
N. 866: 2 Weir 271; 8 Sar. P, C.J. 1€0 (P.C.), 
followed. 


Report made by the Sessions Judge, West 
Berar, under section 438, Criminal Procedore 
Code, against the order of the Magistrate, lst 
Class, Akola, in Criminal Case No. 3 of 1916, 
on 25th August 1916, under section 107, Crna 
nel Proeedure Code. orderitig each of the 
accused to execute a bond of Rs. 100 with one 
surety for Rs. 100 to keep the peace for 
one year. 

Messrs. P. S. Kotwal and Ghate, for the | 
Non- Applicant. 

JUDGMENT.—This case has been reported 
onder section 438 of the Criminal Pro» 
cedure Code, 189&, as applied to Berar, by 
the Sessions Judge of West Berar, The 
facts are these, A’ Megistrate of the Ist 
Class at Akola made an order nnder-sestion 
112 of the said Code declaring that two 
Hindus, namely, Rai Singh and Daolat, had 
allegedly beem members of a procession 
which, contrary to established usage, had 
passed by a Musalman mosque on the 31st 
July 1916 accompanied by loud music and 
that they apparently intended to cause a 
breach of the peace by repeating this 
procedure at the coming Pola festival. 
The same order called upon Rai Singh 
and Daoclat to show cause why they should 
not furnish security under sestion’ 107 of 
the same Qode. In answer to this Rule the 
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said persons appeared before the Magistrate, The accused denied every allegation upon 
who asked them to show cause. RaiSingh the basis of which they were considered liable 
and Daolat denied having been members of to furnish security and not a shred of evi- 
the procession of the 3lat July 1916, ex- “dence was taken to prove them. A Magis- 
pressed their readiness to observe the custom trate cannot enter inte a compromise with 
of stopping clamorous music while passing an accused person for the purpose of disposing 
the mosque, denied that they had any intention of a criminal case. Criminal liability arises: 
of disturbing the peace on the Pola day, out of asts ani intentions which, if not admit- 
added that they are willing to execute a ted, must be legally preved. That is not an 
bond to convince the Magistrate of their abstruse proposition of law, if isan obvious 
peaceful intentions. Thereupon the Magis- rule of common sense. Suppose these two 
trate directed Rai Singh and Daolat each persons having been brought before the 

_ to exeonte a bond in Rs. 100 to keep: Magistrate accused of assault or theft had 
the -péace for a year. The learned Sessions denied-the offence but added that they were 
Judge reports this order as illegal. A willing to undergo conviction in token of 
Rule. issued to the District Magistrate, in their innosence, would the Magistrate “have 
response to which he candidly admits the been justified in convisting them, even for 
irregularity of the order but asks that the purpose of dealing with them ae first 
it may be maintained as expedient. offenders-and releasing them on prdbation 

I have every sympathy for the view of good conduct? Obviously not. Yet that ig 
put forward by the learned District Magis- very like what he has done in this case, 
trate; and‘ I fully appreciate the difficulties He has convicted them without evidence of 
which sometimes arise from Hindu musical acts and intentions which they denied. The 
prosessions going past Musalman mosques .order was absolutely illegal and cannot be 
and the advisability of doing nothing to sustained. 
weaken the hands of the exeantive. by For-the above reasons the order dirasting 
undue interference with preventive action Rai Singh and J)aolat to execute security 
upon technical grounds. But as pointed bonds is set aside and the bond or bonds 

‘out by-the Supreme Tribunal in Subrakh- executed by them are dissharged. 

- mania Ayyar vy. King-Hmperor (1), the ; Order set aside. 
disregard of express provisions of law is 
not a mere irregularity which can be 
condoned or remedied, but an illegality 
and this Court cannot maintain or over- 
look an illegal order upon any ground of 
administrative convenience, 
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SIND JUDICIAL COMMISSIONER'S 


The provisions of the Criminal Procedure COURT: 

Code are clear enough as to the prosedure OURIMINAL Report Nọ. 16 or 1918, 

which must be followed where an accused March 14, 1918. 

person disputes the truth of the information Present:—Mr, Pratt, J. O., and: 

laid against bim, but if it is necessary to an Mr. Crouch, A.J. O, 

supplement the eventually published jadicial EMPEROR —APPLIGANT 

interpretation of if, that requirement can versus iii 
; be satisfied by referring to Ram Ohandra ` NADAR— OPPONENT. 


-Baldar Yy, Emperor(2), ‘Palaniappa Asary, In ra Criminal Procedure Code {Act y of 1898), Ss 250 ~ 
Compensation, order to pay, where complaint vexatious 


(2), P rathipati Venkatasami v. Emperor (4) . in one particular, validity of. 


and Mul Ohand v. Emperor (5). l An order for compensation under section 250, 
(1) 25 M. 61; 11 M. L. J. 232; 3 Bom. L R. 549; Criminal Procedure Code, cannot be justified merely 
28 I. A. 257; 5 0. W. N. 866; 2 Weir 271; 8 Sar. P.C. beoause the complaint filed was vexatious in one 


J.160 P. 0} particular, An award of compensation can only be 
F (2) 35.0. 674 8 O. L.J. 68; 8 Or, L. J. 128. made where there has been a complete discharge or 
= (3) 6 Ind. Cas. 682; 84 M. 189; 7 M. L. T. 304; acquittal of the accused on all the headsof the 
(1910) M W.N. iets a L. J. 393. , charges against him. [p. 987, cols. 1 & 2.] 
p (6 B0 M. 880; 17 E. L. J. 407; 2 M. L. T. 829,6 Cr." “ Report made by the Additional Sessions 
(5),26 Ind. Cas. 653; 37 A. 30; 12 A, L, J, 1262, 16 Judge, Sukkur, against the order of the 
Cr. L. J. 61, First Class Magistrate, Tando Adam, 


a 


N 


“of theft 
complaints of petty assaults 
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Mr. T. G. Elphtnston Acting Public Pro- ` 


secutor for Sind), for the Crown. 

JUDGMENT.—This is a report by the 
Additional Sessions Judge, Sukkur, inviting 
our revision of an order made by the 
First Class Magistrate, Tando Adam, under 
section 250, Criminal Procedure Code, direct- 
ing the complainant to pay the aceused a 
sum of Rs. 50 as compensation for bring- 
ing a false or vexatious complaint. 

The complainant, a Bania and a petty 
land-owner, refused to grant fhe accused 
a further lease cf his land; and this refusal 
led to a quarrel in the sourse of which 
the complainant sustained injuries which 
necessitated his; going to hospital. The 
complainant then filed a complaint against 
the accused for hurt under section 323, 
Indian Penal Code, and | criminal intimi- 
dation under section 506, Indian Penal 


Code, and theft under seotion 379, Indian © 


Penal Code. The charge of theft referred 
to the loss of somplainant’sear-ring. The 
complainant said that the ear-ring was 
dropped on the ground in the course ofa 
quarrel and the ascused picked it up and 
refused toreturnit. © ` 

The Magistrate discharged the acoused 
on each of these offences, but it cannot 
be said that the charges under section 
322 or 506 were frivolous or vexatious. 
A threat was uttered and the Bania did reseive 
injuries in the quarrel and his witnesses 
depose that those injuries‘were inflicted 
by the acous?d. Bat the Magistrate has 
discharged the accused only besause he 
thinks the witnesses are unreliable and their 
evidence ‘perhaps exaggerated. There -is, 
however, reason for thinking that the charge 
under section. 579 was vexatious. The 
Magistrate disbelieves the evidence that the 
eacoused took the ear-ring and accusations 
are very often introduced into 
in the hope 
of the complainant receiving immediate atten- 


‘tion either from: the Magistrate or from the 


Police, p 

Bat we do not think the order for oom- 
pensation can be justified meraly besause 
the complaint filed was vexatious in one 
particular. No doubt the words used in 
gestion 250 are that the accusation is fri- 
volous or vexatious, and this wording might 
be construed as referring to the 
tign in respect of each individual charge. 
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But if this be the sorrect construetion 
of the section, it would lead to the result 
that the accused might under the same 
complaint be convicted and sentenced on 
one -head of charge and yet awarded comi- 
pensation on another head, It was held in 
the oase of Mukti Bewa v. Jhotu Santra (1) 
that this was not the correct construction 
of the section and the award of compensa- 
tion could only be made when there has 
been.a complete discharge or acquittal 
We think the intention of the section ig 
that an accused person who hag been un- 
necessarily brought to Court should receive 
compensation from the person making the 
false accusation, That is not the case here 
for whether the accused did op did not 
steal the'edr-ring there were good grounds 
for the complainant obtaining process to 
enforce his attendanoe in Court to answer 
a charges of hurt and erimina] intimida- 
ion. 

We accdrdingly reverse the order made 
by the Magistrate under section 250 Cri. 
minal Prosedure Code, and | direct the pean 
pensation, if paid, to be refunded. 


<- 


, Order reversed, 
(1) 24 0. 83; 1 0. W, N. 17; 12 Ind. Dec. (x. 8.) 700. 


— 
meine 





‘NAGPUR JUDICIAL COMMISSIONER'S 


COURT, 
CriminaL Revision No, 42-B or 1916, 
-June 17, 1916. : 
Preseni:— Mr. Pridéaux, A. J, C. 
Musammat JALWANTI—AFPLICANT 
VETEUS l 
| RAMRAO—Nox-ArpLICanNT, 

Criminal Procedure Code (Act F of 1898), ss. 14E 
(4), 148, 435, 439-—Praceedings under Chapter XII 
— Local enquiry—Pracedure—Order passed without 
taking evidence; — J. urisdiction—Revision—High Court 
power of interference of. 
A High Court cannot ordinarily interfere in 
revision under sections 435 and 439 of the Crimi. 
nal Proçedure Code with proceedings under 
Chapter XII of the Code, but it has power to 
interfere where the subordinate Court has passed. 
an order without giving the parties an opportunity 


of calling evidence, and has thus acted wi 
jurisdiction. [p. 988, col, 2.] Phony 


988 
GURUMUBTHI CHETTI, In re, 

Kelha Koer v, Muneswar Tewari, 34, C. 840; 6 Or. L, 
J. 452, followed. 

Where in a proceeding under section 145 of tha 
` Criminal Procedure Code, a local inquiry is directed 
` to be made, the result of the local enquiry becomes 

a part of the proceeding and the party, affected 
by it is entitled tobe made acquainted with the 
result thereof and should be given an opportunity 
of rebutting the report, 

A Magistrate deputed to hold a local enquiry 
under the provisions of section 148 (1), Criminal 
Procedure Code, should hold the enquiry himself 
and should not delegate it to somebody else. , 


Revision of the order of the Sub-Divi- 
sional Magistrate, Amraoti,‘in Miscellaneous 
Case No, 150 of 1915, decided on the 9th 
December 1915. 

Mr, K. K. Gandhe, for the Applicant. 

Mr. S. K. Barlingay, for the Non- Applicant, 

ORDER.—The prosedure adopted by the 
Magistrate who had -tried this case is son- 
trary to the provisions of section 145 (4) 
of the Criminal Procedure Code. The local 
enquiry directed was made by the Naib- 
Tahsildar, a Third Class Magistrate, and. not 
by the Tahsildar, the First Class Magistrate, 
“but on this ground alone I would not 
interfere. The order-sheet shows, the 
parties put in their written statements on 
the 30th August 1915, on which date the 
case was adjourned to the 16th September 

1915 for the Tahsildar’s report. This was 
not returned by that date and: the order 
passed then ran. ~ me 

“No local enquiry -papera have been re- 
ceived from the Tahsildar, Amraoti. Parties 
told. not to attend this- Court as the result 
of this case will be made known to them 
through .the Tahsildar. Put up on the 
30th September 1915.” i 

This order is written by some olerk and 
initialled by the Magistrate. There are 
three similar adjournment orders written by 
a clerk, the last being of the 15th November 
1915. -It is: “pat up on the 40th November 
1915.” 4 

The next order, apparently passed without 
notice to the parties, is the final order of 
the Sth December 1915, directing that 
Ramrao was entitled to possession of the 
field No. 16 of suit, 

When the local enquiry had been made 
and the result reported, it became part of 
the proceedings, and the party affected by 
ib was entitled to be acquainted with the 
result thereof and should have been given 
an opportunity of rebutting the report. In 
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ra r i 
the present case it is clear that applicant 
bas had no opportunity ‘of calling the 
evidence contemplated by section 145 (4). of 
tke Criminal Procedure Code. 

I know of the ruling laying down that a 
High Court cannot interfere in. revision 
under sections 485 and 439 with proceed- 
ings under Chapter XJI of the Criminal Pro- 
cedure Code, kut it is" rettled law that 
this Court can interfere where the sub- 
ordinate Court has acted without jurisdic- 
tions and it seems to me that in the 
present case I must hold following Kolia Koer 
v. Muneswar Tewari (1), that the order 
passsd without giving a party an opportunity 
of calling evidence is without jurisdiction, 
and as such I. have power to set it aside. 
I do so and direct that the Magistrate 
will come to a fresh desision after giving 
the parties an opportunity of addusing 
evidence, I may add that in these cases 
a Tahsildar, deputedto hold a local enquiry 
under the provisions of section 148 (1) 
of the Criminal Procedure Code, should 
not pass on the enquiry to his Naib. He ’ 
has not legally the power to doso. Many 
Naib-Tahsildars are now Third Class Magis- 
trates, and they can be employed for- this 
purpose by the Magistrate trying the case 
direst. A local enquiry should not, as a 
rule, be directed on matters, which may 
be proved by. evidence, such as actual 
possession. It is the business of the Magis- 
trate to record this himself, 

Order accordingly. 


(1) 34 C. 840; 6 Cr, L. J, 452. 
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MADRAS HIGH COURT. : 
URIMINAL Revision Case No, 270 or 1918. 
(Ormian Revision Parron No.-213 or 

A 1918). 
f September 27, 1918. 
Present:—~Mr, Justice Kumaraswamy Sastri. 
In re GURUMURTHI CHETTI~ Accussp— 


PETITIONER. 

Beplosives Act (TV of 1884), s.4(1), (2)—China 
crackers, whether ewplosives - Rules framed under the 
Act, rr. 3,71—Toy fireworks—Presumption—Possession 
of explosives—License,td possess certain quantity jor 
specified period—Contravention of conditions of 
license——-Offence. z 
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GURUMURTHI CHETTI, In re, | 
China'crackers are explosives within the meaning Act. The section is wide enough to include 
roan (1) and (2) of section 4 of the Explosives crackers, Petitioner has not shown, by 


[p. 989, col. 2.] 
The onus is on the person in possession of explo- 
sives to show that they are toy fireworks under rule 


3 of the rules framed under the Act. [p. 990, col. 1.] | 


mperor Y. Rachapa Gurappa Hattarvat, 37 Ind, Cas. 
491; 18 Bom. L. R. 556; 18 Cr. L. J. 139 and Emperor 
v. Bansidhar, 5 Ind, Cas. 911; 56 P. R.1810 Cr; 9 pì 
'W. R. 1910 Or: 11 Cr, L-J. 287, distinguished. 

The whole scheme of the rales framed under the 
Explosives Aob isto require & separate license for 


l possession, at any one time and place, of explosives 


in addition to alicense to import during a particular 
period. Where a permit for possession is -granted 
limiting the-quantity to be possessed at any specified 
period or at any particular place, the permission to 
import a larger quantity during the longer 
period must be read subject to the quantity in 
possessiqn being exhausted or reduced below. the maxi- 
mut for which possession ispermitted. į p. 990, col. 1.] 


Petition under sestions 435 and 439 of 
the Code of Criminal Procedure, 1698, 
praying the High Conrt to revise the judg- 
ment of the Court of the Sub-Divisional 
Magistrate, Cuddalore, in Criminal Appeal 
No. 3 of 1918, preferred against the judgment 
of the -Court of the Stationary 2nd Class 
~Magistrate, Chidambaram, in Civil Case No, 
19 of 1917. 

Mr. T. y. Gopalaswamy Mudaliar, for the 
Petitioner—The accused was in possession 
, only of Qhiha crackers which are not 
* explosives. Under rule 3 of the rules 
framed under the Act toy fireworks are 
not. within the meaning of sestion 4, 
Emperor v, Rachapa Gurappa Hattarvat (1) 
“and Emperor v. Banstsdhar (2). Crackers are 
toy . fireworks only. The fact tbat peti- 
tioner, obtained license for possession of 
crackers will not place them i in the category 
of explosives. ° ` 

Then again, under the terms of the last 
license Exhibit A, the petitioner was at 
liberty to import 10, 000 Ibs. of fireworks till 
‘8lst December 1917. This virtually su- 


` perseded the earlier permits, which restricted 


the quantity tobe possessed still further. 
The petitioner could not be charged for 


possessing any quantity under 10,000 lbs.. 


The permission is available to him till aoe 
December, d 

The Public Prosecutor, for the a Ah 
Crackers ara: explosives which fall under 
the mischief of section 4 of the Explosives 


u, 37 Ind, Oas. 491; 18 Bom, L. R. 556; 18 Cr. L, 
J. 1 

(3) 5 Ind, Cas. 911; 8 P, R. 1910 9 P. W.R, 
1910 Cr.; 11 Cr. L. J. 287, 


+ 


_obviate 


evidence, that they are toy fireworks which 
are excepted under rule 3. The cases relied 
on by petitioner’s Vakil bear oz their facts 
and do not lay down any rule of general 
or universal application, 

The petitioner could not possess more 
than 1,000 lbs. ata time. He cannot take 
shelter under the terms of the last license, 
which prescribes the maximum quantity 
that may be stocked by him during the 
year. All the 3 licenses should be read 
together. The earlier licenses define the 
quantity which the licensee may be in 
possession of for a given period, and it 
is only when that quantity is diminished 
or exhausted that he could import more. 
The fixing of the maximum was made 
on grounds of «convenience and so as to 
the necessity for applying for 
licenses af each redustion of the stock below 
1,00 lbs, 

ORDER.—The. petitioner .obtained in: 
April 1917 a license Exhibit C, which 
lisensed him to possess and sell firework: 
It limited the maximum quantity possessed 
at any time to (fifty) 50lbs. In August 
1917 he obtained the permit Exhibit? B to 
possess fireworks not exoeeding 1,000 lbs. 
for a period of seven days from 7th No- 
vember 191% to 13th November 1917. In 
Ostober 1917 he got a license Exhibit A 
to import 10,000 lbs. of fireworks, the license 
being - valid till šlst December 1917, 
He was charged and convicted for possess- 
ing 2,825 Ibs. of China crackers on 7th 
November 1917 and thus contravening the 
terms of the license Exhibit B. His plea 
before the Magistrate was as follows: ‘I 


‘admit what I did is wrong I did so mis. 


underatanding the rules. Iam guilty.’ He 
was sentenced to pay a fine of Rs. 100 which, 
on appeal, was reduced to Rs. 50. 

Two points are urged in revision. It is 
argued (1) that China orackers are not 
explosives, and (2) that the license to import 
being for 10, Gop lbs., he is not guilty of any 
offence, 

As nn the first 
clauses L and 2 of the Indian Ricplosives 
Ast, IV of 1584, are wide enough to include 
piep and the only question is, - whether 
the crackers in the possession of the accus. 
ed fall under rule 3 of the rules framed, 


a> 


$ 
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point, section 4, 
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which exclude toy fireworks from the opera-. 


tion of the Act. ‘The onus is on the acoused 
to show that the freworks in his possession 
fall within the description of ‘toy fireworks. 
This is in all cases a question of faot 
and, in the present case, I do not see how 


` in. the absence of any evidence I oan hold 


that the crackers are toy fireworks, espesi- 
ally when he took the trouble of getting 
licenses- for crackers on the footing that 
they fell under the -Explosives Act. Emperor 
y, Rachapa Gurappa Hattarcat (1) and Em. 
peror v. Bansidhar (2) referred to by the 
petitioners Vakil proceaded on the nature 
of the fireworks in question in those oases, 
and cannot be taken as authorities to show 
that crackers are as a rule-to be excluded from 
the category of explosives. 

The second objestion is that the posses- 
sion of the’ import license superseded the 
terms of the license Exhibits Band CO. I 
am unable to agree with this contention, 
the effect of which will be to enable an 
importer to keep in his possession at one 
time- and in one place quantities of fire- 
works more than 1,000 lbs. Kule71 states 
thab. a permit may be granted toa holder 
of a-license in forms A, B, Cor D to 
possess any quantity of manufactured fire- 


works not exceeding 1,000 lbs., and rule- 


35 “states that an explosive shall not be 
possessed except in accordanée with the 
conditions of a license granted under the 
rules, An exception is made in cases of 
permits granted under rules t8, 69, 70 or 
71. 

I am of opinion that the whole scteme 
ofthe rules is to require a separate license 
for possession, at any one time and place, 
of explosives in addition to a license to 
import during a ‘particular period. Where 


permit for possession is granted limiting 


the quantity to be possessed at any speci- 
fied period or af any particular place, the 
permission to import a Jarger quantity 
during the longer period must be read 
subject to the quantity in possession being 
exhausted or reduced below the. maximum 
for which possession is permitted. The 
permission to import a larger quantity is 
given for purposes of preventing a separate 
application each time the stock is reduced 
or exhausted and it will be unreascnable 
fo suppose that, while the rules framed 
under the Act fixed 1,000 lbs. as the 


4 
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maximum in the case of manufacturers or 
retail dealers, it left importers free from 
any restrictions as to the quantity they can 
keep or store so long as _they did not 
exceed the maximum quantity they were 
allowed to import during any year. Public 
safety ‘was the reason for fixing the maxi- 


mum quantity which a person can possess 


and the public danger is the same whe- 
ther the explosives are stocked by an importer 
or retail dealer. 

The rules framed are not quite clear 
but the construction placed by me seems 
to follow from the various provisions 
and safeguards as to possession of œx- 
plosives. 

I see no grounds to interfere and dismiss 
the petition, E 
MCP, l 

Petition dismissed, 





NAGPUR JUDICIAL COMMISSIONER’S 
. COURT, 
Criminal Revision No. 74 ov 1918, 
T - May 29, 1918. 
Fresent: — Mr. Kotwal, Offg. A.J. ©, . 
PILAJI— APPLICANT g 


LEYSUS 


DARYA AND OTHERS — NON- Å PPLICANT3. 

Criminal Procedure Code (Act V of 1898), ss. 145 
147— Enquiry under 8. 147— Procedure—Order passed 
atithout giving parties opportunity to produce evidence, 
legality of-—Jurisdiction—Order affecting persons not 
parties to proceedin gs. 

An enquiry under section 147, Criminal Procedure 
Code, has to be made in the manner provided by 
section 145 of the Code and the Magistrate con- 
ducting such enquiry must receive the evidence of 
the parties. Failure to give an opportunity to the 
parties of calling evidence affects the jurisdiction 
of the Magistrate. [p. 99}, cols. 1 & 2.] 


Musammat Jaiwanti Y, Ramrao, 48 Ind. Cas. 987,- > 


followed. 

Section 147, Criminal Procedure Code, contem- 
plates an order to be passed between parties to the 
proceedings only. An order affecting persons who are 
not parties tothe proceedings is not within the 
purview ofthe section and is, therefore, liable to 
bê set aside as affecting jurisdiction. [p. 992, col, 1.] 

Revision of the order of the Sub- Divisional 
Magistrate, 1st Class, Tahsil Sansar, District 
Chindwara, in Criminal Case No. 16/26 of 
1917 of his Court decided on the 5th January 
1918. 

Messrs. K, K. Gandhe and S. K. Barlingay, 


for the Applicant. 
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Mr, K. V. Deosker, for the Non- Applicant. 

The Hon’ble Mr. G. P. Dick, Standing 
Counsel, for the Crown, 

ORDER.—The order of the. Sub-Divi- 
sional Magistrate under section 14/7, 
Criminal Prosedure Code, must be set aside 
‘on two grounds affecting jurisdiction, first, 
that he failed to receive the evidence of 
the first. party before making the order 


against him; second, that the order is not. 


“one within the purview of section 147, in- 
asmuch as if 18 not an order between the 
parties to the proceeding, 

As to the first ground the order-shest 
shows that the parties put in their written 
statements on the 19th November 19:7, and 


the 30th November 1917 was fixed for > 


hearing evidence. On that day two witnesses 
for the first party and five for the second 
wera present, but owing to the other work 
the case was adjourned to the lst Decem- 
“per 1917, This day’s order sheet runs 
thus: tran 

“Pillaji by Mr. Mishra and the parties 
No. 2 in person and by Mr. Triwedi. 
Arguments of both parties heard and it is 
decided to'go for spot enquiry. Their wit- 
nesses be discharged at present. Case for 5th 
¿January 1918. Put up on 3rd January 
1918.” 

The next entry in the order-sheet, dated 
20th December 1917, is as follows: — 

“The spot was inspected on my way to- 
day. Pillaji’s son was present and all the 
accused also. Settlement papers were seen 
in this connection. The case ig for 5th 
January 1918 here. Parties were asked to 


be present here,” 5 


_ On bth January 1918 the order-sheet runs 
thus:— 

“Pillaji present in person and only 
‘Kishan and Yeshwant are present for the 
other party. Order passed. Police informed.” 

An enquiry under section 147 has to be 
made in the manner provided by section 
145 and the Magistrate must receive the 
evidence of the parties. It is clear from 
the entries in the- order-sheet reproduced 
above that the Magistrate failed to receive 
the oral evidence of the parties. The 
first party had obtained against three of 
the second party a decree of the Oivil 
Court which had considered the settlement 


entry and he might have succeeded onthe‘ 


same evidence in conyinoing the Sub-Diyi- 
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sional Magistrate that the settlement entry 
was not justified or conclusive. 

As regards the District Magistrate’s re- 
marks that the order of the Settlement 
Officer was incorporated in the village ád- 
ministration papers which appear to have 
been signed on the 10th May 1917, it ap- 
pears from the record of this case (see leaves 


"Nos. 18,19 and 20) that the entry was 


made by the Revenne Inspector in the 
wajib ul-arz on the 27th or 28th September 
1917. Failure to give an opportunity to 
the parties of calling evidence affects juris- 
diction [Musammat Jaiwantt v, Ramrao (1)]}. 

As regards the second ground the Magis- 
trate’s order is as follows:— 

“(1) This isa case under section 147, 
Criminal Procedure Code, started on the 
Police report. It is alleged that a dispute 
over the right of way.over field No. 282/1 
of Pillaji exists between Pillaji on one side 
and Dasrya, Kishan, Jago son of Narsu and 
Jago and Praja songof Nago and Bapuji on 
the otherside, 

“The dispute is about the right of way to 
the platform of Maroti during tho time of 
Pola for one day. 

?"(2) The parties filed their written states 
ments. I went over to see the spot along 
with the Patwari and find according to 
the new settlement msl that the right 
of way exists in favour of the villagers 
during Pola. In fact this application is 


regarding the dispute over it between Pillaji 


and the whole village. 

(3) The documentary evidence, specially 
the settlement record,- clearly proves that 
Pillaji has no right to restrain the public 
or the second party as named above from 
proceeding tothe Maroti platform on the 
Pola day. If his crops are damaged by the 
bullooks that day, he has his right of 
action for damages against the individuals 
liable for them. 

(4) Aocordingly Iorder Pillaji not to 
restrain any person on Pola day to carry 
his bullocks to pay homage to the Maroti 
platform through his field No, 232/1, 
unless the same is prohibited by the Civil 
Court in due course, as itis clear that the 
villagers did exercise the right on the 
last Pola day also, excapt Dasrya, Kishan 
and Jago and Govinda who are restrained 
by the Civil Court.” 

(1) 43 Ind, Cas, 987, 
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I cannot take this to be an order betwesn 
the parties to the proceedings in view of 
the passages underlined (italicised) by me. 
Section 147 does not contemplate an order 
like the one passed in this case. 

I set aside the order of the Sub-Divi- 


.sional Magistrate dated fhe 5th January 


1318 and direst that the Magistrate take 
such evidence as the party may wish to 
adduse and then pass a proper-order. I 
may add that it is advisable to draw up 
a final order separate from the judgment 
or order dealing with the merits of the case 
on the lines of Form No. XXIV, Schedule V, 
Oriminal Procedure Code, 
=" Order set aside, 





CALCUTTA HIGH COURT. 
Cri{iNaL Revision No, 661 or 1918. 
August 28, 1918. 

Present: —Mr. Justice Teunon and 
Mr. Justice Cuming. 
KRISHNADHON GHOSE AND ayoTHeR— 
PETITIONERS 
VETEUS 


MAHENDRA NATH DUTT—Oppositse 


Party. 

Criminal Procedure Code (Act V of 1898), ss, 403 
(4,680 (k)—Penal Code (Act XLV of 1860), ss. 408, 
409, 477 A—Acquittal by Mugistrate not empowered to 
try case, whether bars subsequent trial—Precedure— 
Juriadiction, 

A complaint was made against the accused dis- 
closing offences punishable under sections 409 and 
477A of the Penal, Code. The case was by some 
mistake made over for trial toan Honorary Magis- 
trate exercising the powers of a Magistrate of the 
Second Class. He proceeded to deal with the case as 
one under section 408, Indian Penal Code, and finally 
acquitted the accused. Subsequently the complainant 
presented a further complaint to the District Magis- 
trate praying for the trial of the accused under 
sections 409 and. 477A of the Penal Code. The 
District Magistrate thereupon took cognisance of the 
case and referred the complaint to a First Class 
Magistrate for disposal: 

Held, that inasmach as the Second Class Magistrate 
who had dealt with the case was not empowered to 
commit accused persons for trial to the Court of 
Session, the District Magistrate had jurisdiction to 


take -cognisance of the second complaint having | 


regard to the provisions of section 350k) and section 
403 (4) of the Criminal Procedure Code, 
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Criminal revision against the order of the 
District Magistrate, Burdwan, dated the 
27th June 1918. 

Babus Manmathanath Mukerjee and Rishin- 
dra Nath Sarkar, for the Petitioners. 

Babus Dasarata Sanyal and Pankaja 
Kumar Ganguly, for the Opposite Party. 


JUDGMENT.—In this case against the \, 


petitioners before us a complaint was made 


disclosing offences punishable under section 


409 and section 477A of the Indian 
Penal Code. Thecase was by some mistake 
made over for trial to an Honorary Magis- 
trate exercising the powers of a Magistrate 
of the Second Class. He proseeded to deal 
with the case as one under section 408, 
Indian Penal Code,and finally acquitted 
the accused. After oertain intermediate 
proceedings to which we need make no 
furtber reference, the complainant presented 
a further complaint to the District Magis- 
trate praying for the trial of the accused 


under sections 409 and 477A, Indian Penal | 


Code. The Magistrate thereupon took 
cognizance of this complaint and bas referred 
the same toa Magistrate of the First Class, 
for disposal. 

It appears that the Magistrate of the 
Second Class who has dealt with the case, 
is not empowered to commit accused persons 
for trial to the Court of’ Session. If he 
had been so empowered, we might possibly 
have considered his order of acquittal 
under section 408, Indian Penal Code, as 
tantamount toan orderof discharge under 
sections 409 and 477A. That not being 
so, having regard to the provisions of 


mention 530 (k) and seation 403 (4), Criminal 


Procedure Code, and the decision of this 
Court in Abdul Ghani v. Emperor (1), we 
are unable to say that in taking sogniz- 
ance of this second complaint the learned 
District Judge has erred. It is contrary to the 
practice of this Court to interfere with a 
prosecution at the initial stage, and in the 
Rapa case notwithstanding the Honorary ‘ 
agistrate’s .discussion of the 
adduced beforehim, we are not prepared to 
do so in this case. 
We, therefore, disoharge this Rule, 


Rule discharged, 
(1) 29 0. 412, 
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UPENDRA KISHORE MONDAL V? NOBO KISHORE MONDAL, 


CALCUTTA HIGH COURT.. 
APPEAL FaOM ORIGINAL DEOKER No. 53 
or 1916, 

August 5, 1918. 

Present: —Mr. Justice N. R. Chatterjea and 

Mr, Justice Smither. | 
UPENDRA KISHORE MONDAL- anp 
ANOTAER— PLAINTIFES— APPELLANTS 
VETEUS A 


NOBOKISHORE MONDAL AND ornEeRs—_ 


DEFENDANTI— RESPONDENTS. . 

Hindu Law— Widow, alienation by —I jara granted to 
de facto manager-—Necessity Burden of proof —Recital 
asto necessity, effect of, where independent evidence 
available—“ Benefit of estate,” meaning of—Estoppel— 
Reversioner receiving rent due for period prior to death 
of widow, whether ratifies lease—Property acquired by 
widow with savings- out of income of husband's estate, 
whether follows corpus. = 

A de facto manager of the estate of a Hindu 
widaw taking an tjara of the. properties inherited 
by the widow-from her husband must show that 
there was legal necessity forthe grant of the ijara 

_ or that the ¿jara was granted for the benefit of the 
estate. [p. 996, coi. 2, p. 997, col. 2.] l 

R.a Hindu diedleaving three sons, T., M. and H., 
each of whom gob one-third share of the estace 
left by R. H. died and his one-third share ‘passed 
to his widow B. Then T. died and his one-third share 
passed to his brother M.,who thus gota two-thirds 
share in the estate left by R, Thereafter M. died 
leaving his widow P., who thus inherited a two-thirds 
share of the properties.- P.and B. then granted an 
ijara pattah of their respective shares in favour of 
one K , who was the brother’s son of P. and who had 
‘been living with P.from his infancy and who was 
managing the estate for P, and B. The recital in 
the patiah was that it was granted for the purpose 
of liquidating the debts incurred in the life time of 
M. and inthe time of the widows’ possession of the 
‘estate and the debts incurred for meeting the 
expenses of the sradhs; t 

_Held, (1) that as the evidence that was available 
as to the pecuniary condition of the estate ab the 
time of the alienation proved that the money that 
came into the hands of. the widows was sufficient 
for paying off the debts left by their respectivo 
husbands, as no legal necessity for the grant 
of the ijara was made outand as the ijara was not 
granted for the benefit of the estate, the ijara could 
not be binding upon the reversioners; [p. 1001, 
col, 2. - 

(2) that had the yaradar been a stranger he could 
not have been expected to account for the money 
that came into the hands of the widows, nor would 
he have been responsible for the previous mismanage- 
ment, if any, of the estate, but that the lessee, being 
the de facto manager of the estate, must show that 
there was logal necessity™for the grant of the 
ijara. [p. 996, col. 2.] : — 

When independent evidence is available as to the 
pecuniary condition of the estate at the time of 
an alienation by the widow, such evidence might bo 
accepted in preference to the recital inthe deed of 
alienation alleging the existence of legal necessity, 
fp. 996, col, 2; p, 997, col, 1] 


68 a 


ita] 


. referred to and distin 


Nanda Lal Dhur Biswas v. Jagat Kishore Acharjya, 
36 Ind. Cas. 420; 43 I. A, 249; 20 M. L. T. 885; 32 M. 
L. J. 668; (1916) 2 M, W. N. 336,41. W. 458; 18 
Bom. L. R. 565; 14 A. L, J. 1108; 24 C. L. J, 487; 1 
P. L. W.1; 21 0. W. N. 225; 44 C. 186; 10 Bur. L. 
T 177 (P.C, Murugesam Pillai v. Manickavasaka 
Desika, 39 Ind. Cas. 659; 44 I. A. 98; 32 M.L. J. 389; 
15 A, L. J. 281; 21M. L. T. 288; 1 P. L. W. 457; 61. 
W. 759; 21 C. W.\N. 761; 40 M. 402; 19 Bom. L, R. 
456; 25 0. L. J. 589; (1917) M. W.N. 487 (P.O), 
shed. 

The expression “benefit of the estate”, although it 
cannot be precisely defined, inclades the preservation 
of the estate from extinction, its defence against 
hostile litigation, its protection from inundation and 


~ similar circumstances. [p. 997, col. 2; p. 998, col. 1.) 


Powers of a Hindu widow to deal with family 
property discussed and case-law reviewed. 


The recovery by the reversioner from lessees of 
arrears of rent due to the widow for a period prior 
to the death of the widow does not amountto a 
ratiféation-of the lease granted by the widow. 


s 1001 col. 2. ] = || 
A Sudan Singh v. Rooke, 25 C.1;24 T. A. 164; 


* 10. W. N. 433; 7 M. L. J. 127: 7 Sar. P. O.J, 194; 13 


Ind Dec. tn. 8.) J, distinguished. 

In deciding whether the property acquired or pur» 
chased by a Hindu widow with savings out of the 
income from her husband’s estate is to descend with 
the husband’s estate oris to be treated as separate 
estate of the widow, the matter to be considered is 
whether the widow has made any distinction between 
the original estate and the after-purchases In each 
case the question is one of intention. If the widow 
intended to trdat the purchased properties as part 
of the original estate, they must follow the corpus. 
[p. 1001, col. 2; p.°1002, col. 1.] | 

Isri Dutt Koer v. Hansbutti Koerain, 10 I, A. 150; 
10 0, 324: 13 O. L. R. 418; 7Ind. Jur. 557; 4 Sar. P. G. 


. J, 459; 5 Ind. Dec. (NS) 217, Sheolochun Singh v. 


Saheb Singh, 14 O. 387 abp. 393; 141. A. 63; 11 Ind. 
Jur. 281; 6 Sar. P, C. d.1; 7 Ind. Dec. (N. s.) 287, 
followed. 


Appeal against the decree of the Subordi- 


nate Judge, Ist Court, 24-Perganas, dated — 


the 29th June 1915. 
Babus Ram Ohandra Mazumdar, Manmatha 


Nath Roy, Norendra Nath Set, Bijoy K. 


Bhattacharjee and Sitaram Banerjee, for the 
Appellants. 


Babus D. N. Chackerburity, Tarak Chandra 

Chackerburtty, Jatindra Nath Lahiri, Bimola 
Chandra Deb, Apurba Charan Mukherjee and 
Profulla Oh. Ohakraburtty, for the Respond” 
nts. 
° JUDGMENT,.—This appeal arises out of 
a suit for a declaration that certain trans- 
actions: entered into ‘by a Hindu widow 
were not binding upon the reversioners, and 
for recovery of possession of the pro. 
perties in sulit under). the) following coir- 
cumstagees. 
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One Raghunath had three sons, Thakur 
Das, Madhu Sudan and Hari Narain, each 
of whom got jrd of the estate left by 
Raghunath. Hari Narain died leaving his 
widow Bamakali and his 4rd share devolv- 
ed on her. Then Thakur Das died; his 
3rd share passed to his brother Madhusudan, 
who thus got rds share. Then Madhusudan 
died on the 13th August 1867, leaving his 
widow Prosanna Kumari, who thus in- 
herited rds share of the properties. After 
the death of Madhusndan, Prosanna Kumari 
settled all the properties left by him, 
excepting the Thakurbati, Kacharibati, 
dwelling house, tank and garden at the 
back of the honse and a Taluk No, 395, in 
permanent lease with her brother’s son 


Khetra Mohan Samanta on the 17th Septem- j 


ber 1869. Bamakali, widow of Hari Narain, 
joined in this settlement and gave a lease 
of her grd share to the said- Khetra. 
Samanta. Bamakali died on the 14th 
February 1891. After her death a suit 
was instituted by Prosanna Kumari as 
guardian of Basanta Kumar, the; alleged 
adopted son of Madhusudan, for a’ desclara- 
tion of Basanta’s: preferential right to the 
share.of Hari Narain against Kailash and 
certain other persons who were then the 
reversionary heirs of Hari Narain. The 
suit was dismissed as the adoption was 
not proved and the reversioners .obtained 
a decree for costs against Prosanna Kumari, 

In execution of the decree for costs, 
Prosanna Kumari's interest in the property 
covered by the Ijara was put up to 
sale . and purchased by one -Radha Mohan, 
In the certificate of sale it was stated that 


` only her life-interest was sold. 


On the same day in execution of another 
desree obtained by Kailash Chandra and 
others against Ram Chandra father of 


' Khetra Samanta and Syama Sundari, the 


aunt of Khetra, their interest in the Tjara, 
namely, grds share, was purchased by or on 
behalf of Raj Kishore-Mondal, the predecessor 
of defendants Nos. 1 to 6. On the 5th 
May 1895 Prosanna, Kumari sold certain 
lands which had been purchased by her to 
the said Raj Kishore. Prosanna -Kumari 
died on the 7th August 1507, At that 
time Srikanta and Nilkanta Mondal were 
the actual reversionary heirs and they gave 
permanent lease of the properties -to the 
plaintiffs on the 3rd December 1912, 
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The plaint, as it originally stood, com- 
prised three estates Nos. 896, 397 and 398, 
and plots Nos. 1 to 1161. The claims with 
regard to Taluks Nos. 356 and 397 and 
plots Nos. 1 to 602 have been compromised 
with the defendants who set up rights to 
the same, | 

The main defense was that Madhusudan 


at his death was involved in debts, that the 


Ijara- was granted by Prosanna Kumari in 
order to pay off these debts, that Prosanna 


acquired an absolute right to the properties 


covered by the Kobala of 5th’ May 1895 
and that she had absolute power of dis- 
posal over the same, and that the share of 
Madhusudan in estate No. 395 had been sold 
away for-arrears of revenue. i 


The learned Subordinate Judge found that 
the Ijara to Kbetra Samanta was executed 
for legal. necessity, at any rate, the 
alienation could be justified on the ground 
that it was beneficial to the estate, that 
the properties covered by the Kobala of 
1895 were acquired out of the income of 
the properties left by Madhusudan, that 
Prosanna Kumari was justified in dealing 
with them, as she did not express any 
intention to treat them as part of her 
husband’s estate, that the sale in respect 
of estate No. 395 was binding on the 
reversioners and thatthe remaining plots 


of land were not shown to have been includ- 
ed im 


o estate of Madhusudan, 

The plaintiffs have appealed to this 
Court. The appeal relates to estate No. 398 — 
and plots Nos. 603 to 1161. : 


The main contentions in this appeal are 
that the Ijara was ‘a collusive transaction 
and that even if not collusive, it was not 
justified by legal necessity, nor was it 


‘beneficial to the estate so as to be valid 


against the reversioners, that the properties 
covered by the Kobala, dated the 5th May 
1895, formed part of the corpus of the 
estate inherited by Prosanna Kumari from 
her husband and could not be alienated, 
that only her life-interest had passed under 
the conveyance and that the remaining 
plots of land actually belonged to Madhue 
sudan’a estate, With respect to estate 
No. 8v8, the learned Pleader for the appel- 
lant admitted “that regard being had to 
the current of recent decisions, he could 
not press his claim against the purchasers, 
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The first question for sonsideration, there- 
frre, is as to the validity of the ljara dated 
the 17th September 1869. As stated above, 
Madhusudan died on the 13th August 1867, 
that is about 2 years before the Ijara was 
granted. He undoubtedly left some debts, 
The defendants’ case is that he was in a 
hopelessly embarrassed condition at the time 
of his death. So far asthe dooumentary 
evidence goes, there were only two debts 
das by him, namely, one a Kistibundi bond 
for Rs. 7,900 exeonted. on the 3rd August 
1863 in fayonr of Radha Mohan Mondal 
and the other a Kué Kobala in favour of 
one Lebrani Dasi, dated 3rd Jaista 1269 
B. S. corresponding to 6th May 1862, for 
Rs. 800 which was to become absolute on 
the 16th Pous 1271 if the mortgage was 
not redeemed before that date. Itdoes not 
appear whether the Kut Kobala was re- 
deemed by Madhusudan or was made 
absolate before his death, which took plaze 
before 1867,.: A number of Howlati slips 
and letters have been prodused on behalf 
of the defendants to show that Madhusudan 
was in constant need of money and had to 
borrow even petty sams from Radha Mohan 
Mondal. These Howlati slips and letters 
were for the period 1261 to 1236 B. S. and 
ethe Kistibundi bond dated 3rd Falggon 


~N * 1269, which was substituted by another ' 


Kistibūndi bond dated 3rd August 1863,shows 
that it was in respect of monies borowsd 
from time to time and that it was executed 
for money due on adjustment of account. 
it appears, therefore, that the monies borrow- 
ed from time to time during the period 1261 
to 1266 under the Howlati slips and letters 
(Exhibit C series) were covered by the 
Kistibundi bond. Oral evidence has been 
adduced to show that Madhusudan had 
various other creditors; but the witnesses 
who speak about: these creditors cannot 
say whether there was any document in 
respect of the debts, nor san they say what 
the amount of debts was, nor whether they 
were paid off by Madhusudan. 

Ram Kumar Bag, witness No. 1 for the 
defendant, was in the service of Madhusudan 
up to his:death and afterwards was in 
the service of Prosanna Kumari till her 
death. He says that the debts left by Madhu- 
sudan including his Sradh expenses amounted 
to Rs, 10,000 or Rs. 11,000. 


‘Another witness, Mohesh Chandra Haldar, 


Nee | 


who was gi in the service of Madhusudan, 
says that the debts of Madhusudan gradually 
rose to Rs. 15,000 or Rs, 16,000. There is 
no evidence, either oral or documentary, to 
shew that the debts left by the deceased 
exceeded Rs, 15,000. 

It appears from the evidenee that Madhu 
at the time of his death left shares in four 
Taluks, namely, estates Nos, 395, 396, 397 and 
398, and 2591 bighas of land, some of which, 
however, appear to be smalland scattered 
pieses of land. Oneofthem Taluk No. 395 
was sold after his death by Prosanna 
Kumari to one Shama Sandari, aunt of Khetra 
Samanta, for Rs. 10,000. There is no 
dosumentary evidense as to the sale, but 
there is no doubt that it was sold after 
the death of Madhusudan and before the 
Ijara to Khetra; Samanta, as it was not 


included in the Ijara which comprised all the 


properties with the exception of the dwelling 
house anda few other housea and garden 
mentioned above. The sale of this Taluk 
is referred to in the Kobala Exhibit Al, 
dated 18th December 1828, prodused on 
behalf of the defendant, and it appears 
from the evidence of the defendant's 
witness Mohesh Chandra Haldar that Khetra 
had offered Bs. 10,000 for the property 
and he (Mohesh) was: told that Khetra’s 
aunt had purchased it., So that at any rate 
about Rs. 6,600 same into the hands of 
Prosanna Kumari by the sale of the 
property, assuming that Bamakali had a ord 
share in the property. 

Ther itappears from the application of 
Prosanna Kumari, dated 21st January 1868, 
for the collection of the debts due to 
Madhusudan under Act XXVII of 1860 that 
Rs. 9,000 was due to him: and the witness 
Ram Kumar says that the amount was 
realized. It also appears from the evidence 
of that witness that Madhusudan left 
moveable properties of considerable value, 
about Rs. 20,000, However: that may be, 
we have it upon the evidence of the 
witnesses for the defendants themselves 
that at least Rs. 15,690 came to the hands 
of Prosanna Kumari after the death of 
Madhusudan and before the grant of .the 
Ijara. This, together with the income of 
the properties for two years, appear mrima 
facte sufficient for paying off the debts left 
by the deceased which, it may be noted, 
were Rs, 7,000 or Rs. 8,000 according to the 


4 
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finding of the learned Subordinate Judge 
or Rs. 15,000 or Rs. 16,000 according to the 
witness Mohesh Chandra Haldar. 

The plaintiff alleged in the plaint that 


. the income of the estate left by Madhu 


was Rs. 4,000 a year, and one of his 


. witnesses said. that the income of Prosanna 


Kamari and Bamakali exclusive of re- 
venue and costs (of collection) was Rs. 5,000 
or Rs. 6,000, The defendants’ witness Ram 
Kumar also says that the nett income ex- 
eluding jama and collection charges was 
Rs. 5,€00 or Rs. 6,000. The learned Sub- 
ordinate .Judge, referring to the statement 
in the plaint that the. insome was Rs. 4,000, 
says that the evidence was not satisfactory, 
but he has apparently overlooked the evi- 
dence of the defendants on the point, and 
be has also overlooked the fact that by 


the sale of estate No. 395,Rs. 10,000 came . 


to the hands of the ladies. He has further 
erred in holding that the amount of 
Rs. 9,060, for the collection of which 
applied and obtained 
succession certificate, was not available te 
her, when the defendants’ witness says that 
realized by Prosanna 
Kumari. 

The Ijara was granted to Khetra Samanta, 
bot if appears thatit was taken on behalf 
of his family, ze., his father and uncles, 
Khetra was the son of Prosanna Kumari’s 
brother. Prosanna had no child of her 
own and this nephew Khetra was brought 
up by her from his infancy. He was 
married at the costs of Prosanna and he 
lived in her house with his wife and 
children. Tt was he who looked after 
Prosanna’s estate up to the death of 
Madhusudan and it was to him that the 
Tjara was granted, which comprised shares 
in the three Taluks Nos. 395, 397, 388, 
and all tbe rent- free and rent-paying: lands, 
excepting the “dwelling house- Kacharibati, 
Thakurbati and the tank and garden at 
the back of the house.” The whole estate 


‘was -let out at a rent of Rs. 3,901 and a 


selamz of Rs, 1,000.* The revenue and rents 
payable for the Taluks and the lands 
amounted-to about Rs. 3,200 and Rs. 7600 
appears to be the only profit which the 
ladies’ were to get under the Ijara. No 
boundaries of the lands were stated in the 
Pattab, only Mouzahs in which they were 


situated being set out in the Pattah, 


~ 


-+ 


Some of the sikiane for the jalang ake ~ 


stated in a general way that the debts of 
Madhusudan were paid off by sale of some 


of the properties and by the grant of the 


Ijara. But assuming that Rs. 1,000 was 
paid as selami to Prosanna and Bamakali, 
it is not shown what became of tke 
Rs. 10,000 obtained by the sale of the 
Taluk No. 395 and of the large sum of 
Rs. 9,000 which came to the hands of 
Piosaune when the succession certificate 
was taken out by ber. Besides the above 
two sums the income of the properties for 
two years since the death of Madhu came 
to her hands. Had the Ijaradar been a 
stranger, he could not have been expected 
to account for the money, nor would he 
have been responsible for the previous 
management, if any, of the estate. Here 
the lessee was Khetra Samanta who was 
the defacto manager of the estate, and it 
was for the defendants to show that there 
was necessity for the grant .0f the Ijara. 
It was recited in the Ijara Pattah that the 
lease was granted ‘for the purpose of 
liquidation of debts incurred ‘in the life- 
time of the late Madhusudan Mondal ard 
in the time of our possession of the estate 


and the debts incurred in the Adya Sradha. 4 


of tbe said Mondal,” 


In the case of Nanda Lal Dhur Biswas v. — 


Jagat Kishore Acharjya (1) the Judicial 
Committee, in referring to the recital of 
legal necessity in a conveyance executed 
by a Hindn widow, observed: “But in such 
a case as the present their Lordships do 
not think that these recitals can be dis- 
regarded, 
fixed and inflexible rule be laid down as to 
the proper weight which they are entitled 
to receive. If the deeds were challenged 
at the’time or near the date of their 
execution so that independent evidence 
would be available, the recitals would 
deserve but slight consideration and cer- 


‘tainly should not be accepted as proof of 


the facts. But as ‘time goes by, and all 
the original- parties to the transaction and 
all those who sould have given evidence on 
the relevant points have grown old or 


(1) 86 Ind. Cas. 420; 43 I. A. 249; 20 M. L. T. 335; 
3L M, L. J. 563; (3916) 2 M. W. Ñ. 336; 4 L. W.458; 18 
Bom. L. R. 868; 14 A. D, J. 1103; 240. L.J. 487; 1 
P, L. W, 1; 21 C. W, N. 225; 44 0, 186; 10 Bur. L. T, 
177 (P. CO). 4 


nor on the other hand gan any 
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passed away, & regital sonsistent with the 
probability and scircumstances of the case 
assumes greater importance and cannot 


lightly be set aside, for it should be remem- 


bered that the actual proof of the -nesessity 
which justified the deed is not essential 
to establish its validity. It is only neges- 
sary that a representation should have been 
made to the purchaser that such necessity 
existed and that he should have asted 
honestly and made proper enquiry to satisfy 
himself of its truth.” 

In the present case, however, although the 
transaction is more than 40 years old, two 
of the witnesses examined on behalf of 
the defendants were in the service of 
Madhusudan and Prosanna Kumari. Eyi- 
dence, therefore, is ‘available as to the 
pecuniary condition of the estate at the 
time of the alienation, Besides the aliena- 
tion in the case before the Judicial Com- 
mittee was made to strangers, -in the pre- 
sent case it was to a person who in faot 
managed the estate for the lady. If the 
* nett income of the estate of the two ladies 


was anything like five or six thousand. 


rupees (about Rs. 4,000 in Prosanna 
Kumari’s share, as deposed to by Ram 
Kumar and Mohesh Chandra), the grant of 
an Ijara at a rent of Rs. 3,901 and a 
selami of Rs. 
Rs. 700 as profit (rds of which represent- 
ed Prosanna Kumari's share), was aer- 
tainly detrimental to the estate. 

Reliance was placed on behalf of the 
respondents upon the case of Murugesam 
Pillai v. Manickavasaka Destka (2), where 
the Judicial Committee commented upon the 
non-production of booksof assounts, which 
would have shown that the lease executed 
by the manager of a Hindu temple (in 
that sase) had been recognised by his 
successors, In- the present case -it does 
not appear that the plaintiffs-lessors had 
got the books and actounts of the estate on 
the death of Prosanna Kumari and we 
think, therefore, that the observations made 
in that case do not apply to the present. 

It is true that Bamakali ‘joined in grant- 
ing the Ijara; but she. had no son and she 
was living apparently amicably with 


(2) 39 Ind. Cas. 659; 44 I. A. 98; 32 M. L J. 869; 
15 A. L. J. 281; 21 M. LD. 'T. 288; 1 P, L. W.457;6 L. 
W. 759; 21 0. W. N. 761l; 40 M. 402; 19 Bom. L. R. 
456; 25 C. L. J. §89; (1917) A.W. N. 487 (P, O.). 


1,000, which left only’ 


Prosanna Kumari in the same bouse 
Khetra was managing the estate for both 
the ladies and Bamakali might have thought 
it convenient to join with  Prosanna 
Kumari who had a 2/3rds share. Having 
regard to all the ciroumstance3, we do not 
think that legal necessity for the grant of 
the Ijara has been made ont. 

The learned Subordinate Judge wis of 
opinion that the Ijara sould be supported 
on the ground that it was benefisial to the 


estates. Roferring to the litigation which 


Madhusudan had with Kailash,-he observas: 
“This litigation ig song and for soma 
yeara after his death and if natarally in- 
terfored with sollection of rent. Basides, 
it was a sourse of constant drain on the 
slender means of the widows Prosanna 
Kumari and Bamakali,- Obviously it was 
diffisalt for them to husband the resourses 
go as to be able to meet the cost of litigation 
and at the same time pay oft the existing 
debts. Madhusudan osuld not himself do 
it. If the widows had allowed the old state 
of things to goon, the entire estate might 
be lost. Sach was the position of ths 
widows when the Ijara was granted. It 
sectrei them a nett profit of about Rs. 700 
a year; relieved them from the pressure of 
litigation costs and at the same tima en- 
abled- them to save-the properties from tha 
clutches of creditors. Having regard to all 
the circumstances, the psrmansot Ijara in 
favour of the Samantas must be taken as 
a step benefisial to the estate, and appa- 
rently if was more advantageous than the 
permanent Ijara which the reversioners 
have granted to the plaintiffs. It has bsen 
beneficial to the reversioners in that it 
has saved the estate. On this sonsidera- 
tion alone, apart from legal necessity, 
the Ijara must be held binding on the 
reversioners.’ 

On behalf of the appsllant, relianca was 
placed on the case of Palaniappa Ohetty y. 
Sreemath Detvastkamony Pandara (8). In 
that oase Lord Atkinson in delivering the 
judgment of the Judicial Committee states: 

“The phrase ‘benefitof the estate’, as used 
in the decisions with regard to the airaum- 
stances justifying: an alienation by the 


(3) 39 Ind Cas, 722; 44 I. A. 147; 21 O. W. N. 729; 
16 A.L. J 485; 1 P. L. W. 697; 338 M. L. 3.3; 19 
Bom. L. R. 667; 22 M. L. T. 1; (1917) M.W. N. 477 & 
607; 26 C. L, J. 153; 40 M. 709; 6 L. W. 222 (P. 0.), 
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manager of an infant heir or by the trustee 


of a religious endowment, cannot be pre-. 


cisely defined,. but includes the preserv- 
ation of the estate from extinction, its 


‘defence agains§ hostile litigation, its 
protection from inundation and similar 
circumstances,” 


It is contended on behalf of the re: 
spondents that those observations were made 
with reference to the .powers of e Shebait 
‘of a religious endowment or the manager 
ofan infent heir, and are inapplicable to 
the case of a Hindu widow, who unlikea 
Shebsit or a guardian does not hold the 
property for another. A Hindu widow is 
nota tenant for life, but is owner of her 
husband’s property, -subject to certain res- 
tristions on alienation and subject to its 
devolving upon her husband’s heirs upon 
her death, and if is argued that she has 
greater latitude in dealing with her pro- 
perty than a Shebait or a guardian where 
it is for the benefit of the estate, and 
certain cases have been relied upon. It 
is unrecessary in the present coase to 
disoues the question whether the words 
“henefit of the estate’ should be under- 
stood inthe same sense in relation to the 


powers of a Hindu widow in which they’ 


have been used with reference to the 
powers of a Shebait or a guardian in 
the case sited above, because in our 
opinion the Ijara was not for the bene- 


fit of the estate in any sense of the term, 


and the cases relied upon do not help the 
respondents. 

Jn the first case sited before us, Dayamanz 
Debi v. Strinibash Kundu (4), it was 
held that a permanent lease granted by a 
Hindu widow which was for the benefit of 
the estate was binding upon the reversioner. 
But it was found, in that case that * the 
previous tenants on the property would not 
adhere to it, because it was not profitable, 
and that it was impracticable, the land 
being jungle, to bring it under cultivation 
without spending a substantial sum on its 
improvement,” ‘and the lease’ was granted 
under those circumstances. It was also 
found thatthe bargain was a good one, 
that both the bonus and the rents went into 
the pockets of the plaintiffs (who were the 
sons and reversioners of the lady) and that 


(4) 33 O. 842, . 


. (5), 


what the mother did was for the good of 
the plaintiffs who had been benefited by 
her act. 

The next is that of Bijoy Gopal Mukerji 
y. Girindra Nath Mukerji 
question was as to the validily of an Ijara 
for 60 years, dated the 7th September 1863, 
which had been exesuteu by a Hirdu widow 
aged 42 with the consent of the then 
reversioners and which was part of an arrange- 
ment or settlement in which all the branches 
of her husband’s family shared. In a suit 
brought after the death of the widow by 
the reversionary heirs of her husband, this 
Court (Caspersz and Coxe, JJ.) said, ‘ “ft we 
find that the arrangement was for the 
benefit of the estate and did actually benefit 
the estate, we should apply and even 
broaden the principle adopted in the case 
of Dayamant Debi v, Strinibash Kundu (4),” 
and after referring to the principle laid 
down in that case observed, “ the principle 
is based upon the decisions of their Lord- 
ships of the Judicial Committee and it was 
applied in Venkaji Shridar v. Vishnu Babaji 
where Sir C. Sargent, C. J., said: ‘A 
widow like a manager of the family must 
be allowed a rsasonable latitude in the 
exercise of her powers, provided she acts 
fairly to her expectant heirs,’ a fortiori if 
Sayamani Debi made a good bargain for 
herself, and if that bargain did not 
prejudice the position of the then revyer- 
sioners it should be given effect to, and 
the present reversioners ought not to be 
allowed to obliterate the history of nearly 
half a century.” [See Bioy Gopal Mukerji v, 
Girindra Nath Mukerji (5). ] 

The case was taken up to the Privy 
Council, see Bijoy Gopal Mukerji v. Girindra 
Nath Ual (5), and the decision of this 
Court was upheld. Their Lordships held 
that the arrangement of which the Ijara 
formed part was in truth distated by the 
necessities of the oase and that the choice 
of the term of 60 years as the term ‘of 
the Ijara was made for the benefit of the 
estate, and did not injure any one. It was 
pointed out that- from 1882 to 1893 when 
the widow died, the persons who. now 


(5) 23 Ind Cas. 162; 41 0.793; 18 C. W. N. 673; 19 
O. L. J. 620; 27 M. L. J. 123; 16 M. L. T. 68; (1914) M, 
W. N. 430; 1 L. W. 683; 16 Bom. L.R. 435; 12 A. L 
J. 711 (P. 0.). 

(6) 18 R. 534 atp. 536; 9 Ind. Deo. (N. 5.) 865, 
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sought to set the’ Ijara aside acquiesced in 
and took the .benefit of the arrangement 
which, it might therefore be inferred from 
their conduct, had, in their opinion, been 
made in good faith and under such ‘cir- 


cumstances of necessity as would give 16 


validity according to Hindu Law; and the 
conduct of the appellants themselves during 
those years afforded evidence on which the 
respondents were entitled to rely. Their 
Lordships observed: “They are of opinion 
that the case-depends entirely on the facts, 
and that it raises no new question of law 


“as to the powers of a Hindu widow to 


deal with family property in case of neces- 
sity with the consent of the then present 
reversioners and-they are, therefore, of opinion 
that the appeal fails.” 


In that case the faot that some of the 
then reversioners took a Dur-ijara was 
relied upon and our attention. bas been 
called to the fact that im the present case 
also Kailash, one of the then reversioners, 
took a sub lihan from Moaraja Dasi, the 
aunt of Khetra Nath, in respect of rd 
share of the Ijara; in the.benamz of one 
Baikuntha Majbi. But Kailash was one of 


‘many of the then /reversioners, and any 


inference which may, be drawn from his 
taking a Durijara cf the said share is 
weakened if not ‘destroyed by the fast that 
he along with several others, the then re- 
yersioners, had put up the $rds share of 
the Ijara right, expressly stating that it was 
good only for the lifetime of the widow 
Prosanna Kumari. 


The last case relied upon is that of 
Upendra Nath Bose v. Bindeshri Prosad (7). 
In that case a permanent mokararz lease 
granted by the daughter of a deceased 


` Hindu of some properties belonging to his 


estate in settlement of a bona fide dispute 
was held binding on the reversioners, and 
it was pointed ont that the test to be 
applied in determining the validity of an 
alienation by a limited owner is whether 
the purpose for which the alienation was 
made was in the circumstances of the case 
proper and legitimate and the existence of 
legal necessity in the narrow sense of 
actual pressure on the estate or the danger 


19, 32 Ind, Cas, 468; 20 0. W. N. 210; 22 ©, L. J, 
404. 


‘to be averted” is not the only test, In 


that case the permanent lease was not only 
attested by the reversioner, but he later 
on set up the lease in answer to a suit 
of the grantee claiming the entire estate 
by survivorship as the undivided co-partner 
of the last male owner and ultimately join- 
ed in a compromise by which tke plaintiff 
in the suit admitted that he had no title 
to the estate and the reversioner affirmed 
the Mokarari Pattah. 


All the cases relied upon, therefore, are 
clearly distinguishable. In the present case 
the learned Subordinate Judge no doubt 
says that the litigation with Kailash conti- 
nued for some years after Madhnusudan’s 


‘death and it naturally interfered with the 


collection of rent, and that if the widow 


had allowed the old state of things to go 


on, the entire estate might have been lost. 
Some witnesses have said in a general way 
that the litigation continued for 20 years, 
but we do not know the nature of the 
litigation, nor what the cost of the liti- 
gation was. The Ijara was granted within 
2 years of Madhusudhan’s death, and it 
does not appear with whom the litigation 
continued after the grant of the 
Ijara. The only documentary ‘evidence 
about litigation placed before us relates to 


‘the suit brought by Prosanna Kumari as 


guardian of Basant Kumar, the alleged 
adopted son of Madhusudan, for recovery 
of the properties of Harinarain as his re» 
versionery heir on the death of Bamakali. 
The suit was dismissed on the ground that 
the adoption was not proved. Basant 
Kumar, who was set up as the adopted son 
of Madhusudan, was the son of Khetra 
Nath. We fail to see how this litigation 
about the adoption which took plase long 
after the grant of the Ijara, and which 
was conducted presumably for the benefit 
of the son of Khetra Nath the Ijaradar, 
can be taken into consideration in deter- 
mining whether the Ijara was for the be- 
nefit of fhe estate. It appears that the 
widows made some savings, and purchased 
some lands, so there could not have been 
any drain on their “slender means” by any 
litigation, and there is no evidence to show 
that the Ijaradar was involved in any 
litigation with Kailash and others. It is 
pointed out thaf there were a large num- 
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ber of small plots of land and that the 
rental payable for the lands was heavy. 
But if the nett income in Prosanna Ku- 
maris share was anything like Rs. 4,000, 


| _ the rent payable cannot be said to be heavy. 


The estate was being managed by Khetra 
since the death of Madhusudan and it 
was to him or his ‘family (father and 
uncles) that the Ijara was granted. If 
the estate was well-managed by Khetra as 
Tjaradar, there does not appear to be any 
reason for saying that it was not equally 
well-managed by him before the Ijara. 
There is no suggestion that Khetra, who 
had been brought up by Prosanna Kumari 
from his infanoy and who was living with 


her with his wife and children, had re-’ 


fused to manage the estate for her unless 
the Ijara was granted to him; there is no 
mention of any such reason in the Ijara 
Pattab, nor even that it would be cgon- 
venient to let out the propertiesin Ijara, and 
there is no evidence to show that they 
sould not be let out except under a per- 
manent lease. The only reason assigned 
for the grant was that there was neces- 
sity for raising money for liquidating the 
debts. The management appears to have 
been continued after the Ijara in the same 
way as before the grant. > The property 


was practically transferred subject to the 


profit of Rs. 700, and it seems to us that 
the grant of the Ijara was nob for the 
benefit of the estate, but for the benefit 
of Khetra and his family, 
the object of affection of Prosanna Kumari. 


It appears that in 1876, 7.6, 7 years 
after the Ijara, Prosanna Kumari and 
Bamakali sold some rent-free lands to 
Radha Mohun, vide Exhibit B (2). Radha 
Mohun excavated a tank and constructed 
a brick hnilt ghat. He then made a gift 
of it to his son in 1296. There is another 
sale by the two widows in fayour of Uma- 
moyee, brother’s wife of Radha Mohan. 
U mamoyee also after her purchase in the name 
of her daughter excavated a tank, construated 
a brick built gha and planted trees in the 
garden. These sales took place after the grant 
of the Ijara when the widows were entitled 
only tothe Ijara rent, and there is no explana- 
tion -as to how Radha Mohun or Umamoyee 
obtained khas possession of these properties. 
These traneactions are relied upon as show- 


ang 


Khetra being ` 


ing the collusive nature of the Ijara. They 
throw some doubt about the real nature 
of the Ijara. But apart from these two 
transactions, there is nothing to show that 
the widows had anything to do with the 
lands covered by the Ijara. Having regard 


- to the object of granting the Ijara which 


was to benefit Khetra and his family and 
the subsequent dealings with tbe Ijara, we 


-think that it was-not proved that the Ijara 


was a collusive one.” We have, ` however, 
found that the Ijara was not justified by 
legal necessity and not beneficial to the 
estate, 

The strongest argument in favour of the 
respondent is that the reversioners them- 
selves had let out the entire estate to 
the plaintiff at a rent of Rs. 200 taking 
a selami of Rs, 1,000, and that this shows 
that the terms upon which the’ Tjara 
was granted by Prosanna Kumari were 
beneficial to the estate. It is contended on 
behalf of the respondents that the reversioners 
were entitled to the proprietary right as 
only the life-interest of Prosanna Kumari 
had been sold, and, therefore, entitled at 
any rate to two-thirds of the Ijara rent” 
(Rs. 7003) and that in the circumstances 
the rent reserved- by the widow, as som- 
pared with that reserved’ by the plaintiff, 
was ‘certainly beneficial to the estate. 

Bat the Ijara did not contain the bound- 
aries of the lands let ont.. The plaintiff 
claims 1,161 plots of land in the suit, As 
a matter of fact, the learned Subordi- 
nate Judge found that some of the plots 
have not been shown to form part of the 
estate of Madhusudan. ‘Then the Ijara 
by Prosanna Kumari and Bamakali 
somprised: the three Taluks Nos. 396, 397 
and 398, which were theonly revenue-pay- 
ing lands included: in the estate, and they 
have already been sold away since the grant 
of the Ijara. 

Two other properties were sold away by 
the widows to Radha Mobun and Umamoyee 
as stated above, and it is not clear from 
the record what are the relative values of 
the Talnks and the two properties and the 
lands included in the Ijara. 

The defendants contested even the pro- 
prietary right of the reversionérs, and the 
plaintiffs in taking the lease took upon 
themselves the burden of a heavy and costly 
litigation, 
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The Ijara right of Khetra, his brother 
and Shama Sundari, namely, 2/8rda share of 
the Ijara, was put: upto sale on the 15th 
August 1895 at the instance of Kailash 
and others who were some of the then 
reversioners, and was purchased by Raj 
Kishore father of defendants Nos. 1 to 6 in the 
name of his servant. It is stated in the 
sale certificate that “the Ijara Pattah granted 
by Prosanna Kumari one of the proprie- 
tors and Zsmindars of the judgment-debtors 
in respect of the properties sold at auction 
shall remain in'force during her lifetime 
so far as her right is concerned.” It is 
pointed out on behalf of the respondents 
that in the certificate of sale by -which 
Prosanna Kumari’s Maliki right to the land, 
namely, 2/3rds share was purchased by Raj 


- Kishore on the 15th August 1895, although 


the Maliki right was dessribed as a life- 
interest only, it was stated that “the judg- 


` ment-debtor has only a life-estate ‘in the 


properties described in the above schedule 
and the Maliki right only to~ get the-said 
permanent Ijara rent during her lifetime 
has been sold.” l 

It is contended on behalf of the appellant 
that the words in the original mean: “Last. 
jng for the lifetime of the judgment- 


debtor” (Prosanna), and do not mean per- 


manent Ijara right. But we -think that 
the original, as it stands, means a permanent 
Ijara right, though it cannot be said to 


be quite clear. The decree-holders, howevér, 


at whose instance the two sales took place 
were the same persons, namely, Kailash 
and others, and the sales took place on the 
same day. In the certificate of sale relating 
to the Ijara right,it was distinotly stated 


that the Ijara was to remain in force only | 


for the lifetime of Prosanna’ Kumari, and 
it is dificult to see why the same Ijara 
right was described as a permanent Ijara 
right in the sala certificate in connection 
‘with the Maliki right. The statement in 
the sale certificate Hxhibit 3 (1) might 
have been due to some mistake. In any 
case, having regard to the clear terms in 
which the Ijara was deseribed in the 
certificate of sale relating to the sale. of 
that right, we are unable to hold that 
there was any recognition of the per- 
manent Ijara right by Kailash and others, 


It appears that Prosanna and Bamakali: 
brought a suitfor arrears of rent against 


= x 


the Ijaradar and that on the death of Bama- 
kali, the reversioners got themselves 


‘substituted in her place, Itis accordingly 


contended ou behalf of the respondent that 
that amounted fo ratification of the Ijara: 
and reliance was placed on the case of 
Modhu Sudan Singh v. Rooke (8). But in 
that case the rent, which was deposited by 
the Patnidar, and was withdrawn by the 
reversioners, was for a period subsequent 
to the death of the widow, In the case 
before us, the arrears of rent were for a 
period prior to the death of Bamakali and 
the reversioners could recover the amount 
due to the deceased only by getting them- 
selves substituted in her place and pro- 
seeding with the cause of action upon which 
the snit had been brought by Bamakali. 
We do not think that under those ciraum- 
stances it could be said that there was any 
ratification of the Ijara by the reversioners, 
at any rate so far as Prosanna Kumari’s 
share was concerned. We are accordingly of 
opinion that the Ijara is not’ binding upon 
the plaintiff. 

The next question relates to the lands com- 
veyed by Prosanna Kumari by the Kobala 
(Exhibit B), dated 5th May 1908, in favour 
of Raj Kishore Mondal for Rs, 800, in which 
it was recited that the lands had been pur- 
chased with her Stridhan. These lands, 
it appears, were certain jamas situated 
within the estate and were purchased in 
lieu of arrears of rent due to the estate of 
Madhusudan. The defendant’s contention 
was that the rent being due to the widows, 
the properties purchased in lieu of suoh 
rent must be taken to be the Stridhan of the 
ladies. ` 

The question for consideration, therefore, 
is whether the -properties so acquired were 
her absolute properties or were accretions to 
the estate, i 

As laid down by the Judicial Committee 
in the case of Isri Dutt Koer y, Hansbutti 
Koerain (9), the “matter whioh has to be 
looked at in deciding whether the property 
acquired or purchased by the widows is 
to descend with the husband’s estaté or is 
to be treated as a separaté estate, is whether 


(R) 25 O. 1; 241, A. 164, 1 O. W, N. 433:7 M. L. 


J.127;7Sar. P. C. J. 194; 13 Ind. Deo, (N. s.) 1 (P, C.), 
(9) 10I. A. 150; 10 0. 324, 18 O. L. B. 418 7 Ind. 


Jur. 557; 4 Sar. P.O. J. 459,5 Ind. Dec. (xN. 8.) 217 
(P. C.). j 
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the widows have “made any distinction 
between the original estate and the after- 
purchases.” In Sheolochun Singh ve Saheb 
Singh (10) their Lordships observed: “Where 
a widow comes into possession of the pro- 
perty: of thé husband, and receives the 
income aud does not spend it, but invests 
it in the purchase of other property, their 
Lordships think that prima facie it is the 
intention of the widow to keep the estate of 
the husband as an entire estate, and that 
the property purchased would prima facie 
be intended to be accretions to the estate. 
There may be no donbt circumstances 


which would show that the widow had no - 


such intention, that she intended to appro- 
priate the savings in another way.” The 
question in each case is one of intention. 


Tt ‘appears that the jamas were purchased 
by the two widows Prosanna Kumari and 
Bamakali jointly in proportion to their 
shares in the original estate, namely 2/3rds 
and 1/3rd respestively. Prosanna Kumari 
while selling the property declared in the 
Kobala that it was her Stridhan. And it 
is contended that the lands were purchased 
in the benimi of one Mohesh who executed 
a sonveyance in favour of the ladies, and 
that indicates an intention to keep the lands 
separate from the estate. But the land 
covered by the Kobala Exhibit B was 97 
bighas, and Mohesh'says that only £2 bighas 
2 cottas had been purchased in his name. 
On the other hand, in a suit brought by 
her as guardian of her alleged adopted son 
Basanta for recovery of the properties of 
Hari Narain on the death of Bamakali 
referred to above, 1/3rd share of this pur- 
chased property, though desoribed as “self- 
acquired property of Prosanna Kumari and 
Bamakali purchased with their own money,” 
was Glaimed as part of Hari Narain’s estate. 
No doubt it was a suit by Basanta but 
Prosanna Kumari brought this suit as his 
guardian, The fact that the properties 
were claimed as Hari Narain’s estate shows 
the intention to treat the property as 
part of the original estate. The learned 
Subordinate Judge says that as the 
boundaries of the lands are not given in 
the plaint, if is difficult to say if these 
lands are identical with the lands transferred 


(10) 140. 887 at p. 893; 14 1. A. 63; 11 Ind. Jur. 
231; 5 Sar. P. O, J, 1; 7 Ind, Dec, (N. 5.) 257 (P. Ç.), 


by the Exhibit B. But it is not suggested 
that Prosanna Kumari or Bamakali had 
purchased any lands other than those covered 
by the conveyance. We think that the - 
intention of the widows was to treat the 
purchased properties as part of the original 
estate, and, therefore, they must follow the 
corpus, 

The appellants ‘do not press iksi claim, 
and rightly so, with regard to Taluk No, 398 
which has been sold for arrears of rent, 

With regard to the remaining lands 
which are not covered by the Kobala 
(Exhibit B) nor by the certificate of sale, 
the plaintiffs’ claim must fail. It is oon: 
tended that no question was raised by the 
defendants that these lands did not form 
part of Madhusadan’s estate, but there 
was a distinot issue raised on the point . 
and it was found against the plaintiffs. We 
are of opinion that the decision of the Court 
below is right on this point. 

The result is that the decree of ‘the lower 
Court will be modified and the claim of 
the plaintiffs will be decreed only in res- 
pect of the plots Nos. 603 to 1161 covéred 
by the ljara Pattah and the Exhibit B. 

The plaintiffs are entitled to mesne pro- 
fits from the date of the institution of the 


suit until the delivery of possession, to be” 


ascertained in further proceedings. As 
regards the period prior to the institution of 
the suit, however, we think having regard 
to the circumstances of the case that the 
plaintiffs should get profits for 3 years 
prior to the ‘date of the suit, caloilated on 
the basis of the Ijara rent payable in re- 
spect of Prosanna Kumari’s share in. 
proportion to the lands decreed ont of the 
properties covered by the Ijara, after de- 
ducting therefrom tbe proportionate. rents 
and other demands payable in ' respect 
of the said lands, the amount of such 
profits being ascertained in further pro- 
ceedings, 

The parties will be entitled to costs in the 
proportion of two-thirds (appellants) and 
one-third (respondents). i 
Decree modified. 


KA 


Vol, XLVIII] 


INDIAN OASHS, 


1003 


DHENE COLLECTOR, MADURA U, MUTHIRULA MUDALI, 


MADRAS HIGH COURT. 

APPEAL Suits Nos. 267 ro 270 or 1917. 
March 16, 1918. 
Present:—Mr. Justice Abdur Rahim and 
Mr. Justice Seshagiri Aiyar. 

Tus DEPUTY COLLECTOR, MADURA 
DIVISION—PETITIONER—ÅPPELLANT 
CETSUI 
MUTHIRULA MUDALI AND craxrs— 


CLAIMANTS— RESPONDENTS, 

Land Acquisition Act (I of 1894), s. 54—Civil Pro- 
cedure Code (Act V of 1908); O. XLI, rr. 22, 33, appli- 
cability of, to land acquisition cases~Appeal against 
part of decree—Memo. of objections, maintainability of, 
against other parts covered by decree but not subject of 
appeal, 

Under Order XLI, rule 22 of the Civil Procedure 
Code, a memorandum of objections may be filed 
against a decree asa whole or against a part of it 
which may not be the subject-matter of the appeal. 
[p. 1004, col. 2; p. 1006, col. 1] 

National Society for the Distribution of Electricity 
by Secondary Generators v, Gibbs, (1900) 2 Ch. 280; 69 
L. J, Ch, 457; 82 L. T. 443: 48 W: R. 499; 16 T. L. R 
348; 17 R. P. C. 303, considered. 

Where the Collector preferred an appeal against 
the valuation of some -of the plots in a land acquisi- 
tion case fixed by the District Judge: 

Held, that it was competent to the claimant to file 
a memorandum of objections in respect of other plots 
which were covered by the petition, though not the 
snbject of appeal. [p. 1604, col. 1.) 

Per Seshagiri Atyar, J=~Section 54 of the Land 
Aoquisition Act aaka no departure from the 
ordinary rule of the Civil Procedure Code which 
allows a party to appeal not only against the whole 
decree but also against parts of it. [p. 1005} col. 1-] 

Amemorandum of objections need nat be confined 
to the subject-matter of the appeal. [p. 1005, col. 1.1 

What the appellant objects to is not to be the 
criterion, but the question in each case must be 
whether the respondent’s rights have in any way 
beemimperilled by the action taken by the appellant. 
[p. 1005, col. 1.] 


Appeals against the decrees of the District 
Court, Madura, in Original Petitions Nos. 622, 
624, 625 and 627 of 1916 respastively. 

FACTS appear from the judgment. 

Mr. F. Ramesam (Governmént Pleader), 
for the Appellant.—The memorandum of ob- 
jeationgs is unsustainable. It relates to plots 
of lands which are not the subject-matter of 
appeal and the respondent is not entitled 
to bé héard with’ reference to them. The 
provisions of the Civil Procedure Code 
with regard to oross-objestions should not 
be followed in appeals under the Land 
Acguisition Act. The language of section 
54 of the latter enactment that “an appeal 
shall lie from any part of the award,” 
indicates that the decree under appeal is that 
part of itto which the appellant has taken 


N 


Hi 


objection, and that is the decree appealed 
against within the meaning of the section. 

Mr, A, Sambamurthy Ayyar (with him 
Messrs. O. V. Ananthahrishna Ayyar, Subbaraya 
Ayyar,? 8. Subramania Ayyar and W. Ko- 
thandaramiah), for the Respondents,—Tha 
provisions of Order XLT, rule 22, Civil 
Procedure Code, are applicable to appeals 
under section 54 of the Land Acquisition 
Act. A memorandum of objections could 
be filed against any part of the dearee, 
whether the subject matter of appeal or 
not. Sestion 54 of the Land Acquisition 
Act makes no departure from the ordinary 
rule. The provisions of the Civil Procedure 
Code are not expressly excepted. 

` JUDGMENT. 


Aspur Rasim, J.—These appeals in my 
opinion must fail. Objestion is taken to 
the valuation of the Distriot Judge in 
respect of plots Nos. 611F, 611G, 383, A2. 
The District Judge has awarded Rs. 1,143 
per acre for all these plots, Mr. Ramesam 
contends that these are back Jands and 
that, therefore, they ought not to be valued 
at the same rate as the lands with frontege. 
Bat I think the District Judge is right in 
holding tbat the purchase by the Madura 
Mills Company in 1915 of lands similarly 
situated furnishes a good index of the proper 
market price. We have considered the ques- 
tion carefully and are not prepared to dissent 
from the District Judge’s estimate. 

The appeals are dismissed with costs, The 
time for payment will be three months from 
this date. 

A preliminary cbjection has been taken 
with reference to the memoranda of 
objections. The memoranda of objections 
relate not merely to the plots covered by 
the .appeals but also to other plots, . 
though ‘all the plots to which the memo- 
randa of objections relate are the subject 
of the same petition to which the appeals 
relate. J should take it that each petition 
forms’ a separate case in the land acquisi- 
tion proceedings and the award on each 
petition is aseparate decree. Section 54 of 
the Land Acquisition Act incorporates by 
reference the provisions of the Civil 
Procedure Code applicable to appeals from 
original desrees. Order XLI, rule 22 (1), of 
the Civil Procedure Code provides for 
memorandum of objections in these words: 


“Any respondent, though he may not haye 
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appealed from any part of the decree, may 
not only support the decree on any of 
the grounds desided against him in the 
‘Court below, but take any cross-objection 
to the deeree which he could have taken 
by way of appeal, provided he has filed 
such objection in the Appellate Court 
within one month from the date of 
service'on him or his Pleader of notice 
of the day fixed for hearing the appeal, 
or within such further time as the 
Appellate Court may see fit to allow.” 
Tha section is expressed in very general 
language, but after having heard the 
matter fully disoussed I have. little doubt 
that a memorandum of objections may be 
filed against the decree as a whole or 
against a part of it which may nob be 
the subject-matter of the appsal. One 
of the strongest cases that have been 
brought to our notice is that reported in 
Kamat v. Kamat (1), the judgment of 
Sargent, ©. J. There the appeal was 
with respect to costs disallowed by the 
lower Court, and the memorandum of 
objections related to the decree on the 
merits and it was held that such cross- 
objections could lie. There is also a Full 
Bench ruling of this Court in Munisame 
Mudaly v. Abbu Reddy (2). There by a 


memorandum of objections a - question 
which affected a co-respondent to the 
appeal was allowed to be raised. Our 


attention has also been drawn to a judgment 
of the Bombay High Court, Raghunathdas 
y. Secretary of State (3). The case there 
arose out of a matter under the City of 
Bombay Improvement Act. The appeal 


- was with reference to a certain percentage 


allowed for water cess while the memo- 
randum of objections raised a question 
as regards the allowance for vacancies, ‘and it 
‘was held that such a memorandum of 
objections wes valid. Mr. Ramesam, while 
conceding that under the Civil Procedure 
Code it is not necessary that the memo- 
randum of objections should ba only with 
reference to that part of the decree which 
is the subject-matter of the appeal, argues 
that section 54 of the Land Acquisition 
Act makes a difference so far as appeals 


(1) 8 B. 368; 8 Ind. Jur. 687; 4 Ind. Dec. (xN. s.) 619. 
(2) 27 Ind. Cas. 828; 88. M. 705; 27 M, L J. 740; 
(1916) M. W, N, 45, 2% 
š (8) 29 B. 514; 7 Bom, L. R. 569. 
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in land acquisition oases are concerned. 
He lays stress on the provision of that 
section an appeal shall lie to the High 
Court from- the award or from any part 
of the award of the Court in any 
proceedings under this Act,” and argues 
that the, Legislature in expressly saying 
that an appeal shall lie from any part 
of the award wanted to imply that the 
decree under appeal must be taken to be 
that part of it to which objection was 
taken by the appellant. He then argues 
that the memorandum of objection must 
be confined to the subject matter of the 
appeal itself, as that is the deoree that 
is appealed against within the meaning 
of sestion 54. Bat what sestion 54 enacts 
is-in no way different from the ordinary 
provisions of the Civil Procedure Code, 
because an appeal may ba filed against 
the entire decree or any part of it. Oasa 
an appeal is filed, a memorandum of 
objections may be filed by the respondent 
with referenc to any portion of the deeree 
to which he objects. I do not think, 
therefore, that section 54 of the Land 
Acquisition Act makes any difference in 
the law and I hold that the respondents 
are entitled to press their memorandum 
of ob}ections. 

On the morits, I am satisfied that the 
Distrist Jadge has given a perfestly fair 
prise for tha plots referred to in the 
memorandum of objections and I disiniss 
them with costs. 

SASHAGIRI Atyar, J.—I agree. On the 
merits, although there is this that must 
bə said in favour of Mr. Ramesam’s 
contention that the frontage should bo differ- 
ently valued fromthe back portion, having 
regard to the fact that the viluation on which 
the District Judge has relied was given a 
year before the proclamation, I agree with 
my learned brother in holding that the value 
fixed by the District Judge does not err 
on the side of giving the claimants too much 
and that the appeals must be dismissed. 

On the question of the memorandum of 
objections, my mind had been vacillating a 
good deal during the course of the arga- 
ment and, after having had the matter 
fully disaussed, I have also come to the 
conclusion that the raspondents are entitled 
to be heard. There is a great deal to 
be said in favour of the view taken by 
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Lindley, M. R., in Naéidnal Society for the 
Distribution of Electricity by Secondary Genera- 
tors v. Gibbs (4). The learned Lord Juatice 
points out that if a cross notice is given 
in respect of a matter which 15 not the 
subject-matter of tke appeal, ordinarily a 
party should not be heard about it. 
the language of the Civil Procedure Code 
is very wide. Reading Order XLI, rule 
22, and rule 33of the same Order together, 
it Jooks as if the Legislature intended to 
give a party every. means of remedying 
the injustice which has been done to him 
by the action of the lower Courts, It is 
arguable that as the inherent powers vested 
in the Court by rule 33 are wide enough 
to cover all cases of injustice, rule 22 
should be .confined to oases, where the 
objection relates to the subject-matter in 
appeal; but it is doubtful whether the 
party’s right of invoking the aid of-the 
Court was intended to be less extensive 
than tke right of the Court to move suo 
motu, having regard to the language of 
rule 22. In my opinion, it is safe to 
say that wherever the right ofa respond. 
ent.’ has been imperilled by the appellant 
preferring an appeal, itis apparently the 
intention of the Legislature that every faci- 
lity should ba given to’ him to get his 
rights adjusted by filing a memorandum 
of objestions. The decision to which my 
learned brother referred in Kamat v, Kamat 
Q) is a. very strong illustration of this 
view. The decision in Munisami Mudaly v, 
Abbu Reddy (2) salso’ seems to point to 
the fact that what the appellant objects to is 
not to ba the criterion, but the question 
in each case must be whetherthe respond- 
ents rights have in auy way been im: 
perilled by the action taken by the appel- 
As regards section 54 of the Land 


vernment Pleader drew our attention, I 
have little hesitation in holding that it 
makes no departure from the ordinary rule 
of the Civil Procedure Code, which allowsa 
party to appeal not only against the 


whole decree but also against parts ofi6. . 


For these reasons I agree that the memoran- 
dum of objestions should be disposed of on 
the merits, 


(4) (1900) 2 Ch. 280; 69 L. J. Ch. 457; 82 I. I, 443; 
$8 Y, Be 4, : 16 T, Li. R, 348; 17 R. P, C, 803, 
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On the merits, I agree that tbe memo- 
randum of objections must be dismissed. 
M, 0. P. 
Appeals and Memo. of 
Objections dismissed. 





NAGPUR JUDICIAL COMMISSIONER'S 
WA COURT. 
Civin Rivision No. 229 or 1914, 
February 21, 1916. 
Present: Sir Henry Drake: Brockman,Kt.,J C, 
DOMA AND otaeRsS—~Derenpants— 
APPLICANTS Nn 
versus 


DAY ARAM— Puatntivs—Non- Appiicant, 

Civil Procedure Code (Act V of 1908), s. 115, 0, 
XXII, rule 1 (2)— Withdrawal of suit, leave for, grant 
of, for reasons not covered by sub-rule (2)—Revision—~— 
High Court, whether can interfere—Misapplication of 
law—Jurisdiction, illegal exercise of. 

The main object of sub-rule 2, rule 1, Order XXIII 
of the Civil] Procedure Code, is to prevent a defect of 
justice on technical grounds. Where no formal defect 
necessitating failure of the suitis shown to exist, 
there must still be a defect which has the effect of 
shutting out a fair trial on the merits and arises 
ont of some error made in good faith by the plaintiff 
which can only be effectively set right by a trial 
de novo. [p. 1096, col. 2.] 

The High Court has power to interfere in revision 
ina case where withdrawal of a suit has been 
allowed without reasons which can properly be 
regarded as covered by Order XXIII, rule |, sub-rule 
2 of the Civil Procedure Code, [p, 1006, col. 2.] 

Hira Lal Mitra v. Uday Chandra Dey, 14 Ind. Cas, 


33;16 0. W. N. 1027; 16 O. L. J. 103; and Bai Kashi. . 


bai v. Shidappa Anapa Pujari, 21 Ind. Cas, 24; 87 B. 
687; 15 Bom. L. R. 628, followed, , 


To apply a provision of law to a case to which 
it has no application is to act without jurisdiction 
or at any rate to act illegally inthe exercise of 
jurisdiction within the meaning of section 115 of the 
Civil Procedure Oode. [p, 1006, col. 2.] 

Brajabala Devi v. Gurudas Mundle, 33 C. 487 
3 O. L. J. 293, followed. f 

Revision of the order, dated the Sth July 
1917, passed by the District Judge, Bhandara, 
in Civil Appeal No. 28 of 19:4, 

Mr. V. R. Pandit, R. B., for the Applicants, 

Mr, Atmaram Bhagwant, for the Non- 
_Applisant. 

ORDER.—The plaintiff inthe suit ont 
of which this application for revision 
arises sued several defendants, three of whom 
are the applicants to this Court, to obtain 


era 


e 


1006 
DOMA ¥. DAYARAM, 


possession of a plot of land between the 
premises of the parties. The plot in dispute 
is marked E F G HI in the plan annexed 
to the plaint. The defence set up was 
that the plaintif had no right whatever 
over the plot and after a trial 
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in which | 


both sides examined a number of witnesses . 


the trial Judge gave a decree, the effect 
of which was to deslare the plaintiff 
entitled to retain possession of a narrow 
strip on the west side of the said plot, 
the boundary being held to be a’ fencing 
which was ‘admittedly erected by the 
defendants. 
OO The plaintiff appealed re-stating his claim 
to the plot, while the defendants preferred 


cross-objestion urging that the trial 
Judge should, have dismissed his claim 
entirely seeing that in his plaint he 


alleged himself to be in possession right 
up to the fensing. 

The plaintiff sought leave to withdraw his 
suit with liberty to institute a fresh one 
in respectiof the subject-matter. He advanc- 
ed two reasons, YI, aa 

(1) That since his suit was instituted 
the premises in the defendants’ oscupation 
had been held in another litigation to belong 


tn one Gulab Sao. 


(2) That he had failed to claim a relief by , 


way of declaration that the defendants bad 
no right of way over the southern half 
of the plot to the exit at the southern 
end. 

The defendants objected that the grounds 
stated were insufficient and that since the 
termination of the other suit referred to, 
Gulab Sao had given them the’ premises 
they occupied. The District Judge, however, 
‘allowed the application for a single reason 
which he stated baldly as follows:— 

“His suit is likely to fail owing to the 
plaint being defective in not claiming certain 
reliefs. ” 

This Court is asked to interfere on the ground 
that sub-rule (2), rule: 1, Order XXIII, 
Firat Schudule to the Ciyil Procedure Code, 
has no application to the facts. -For the 
plaintiff it is urged that even if the 
District Judge erred in thinking the sub- 
rule applicable, this Court cannot interfere, 
the error being one of -law only ; also that 
the new suit was launched in August 1914 
and should not be interrupted after being 
so long in progress, 


? 
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There is recent authority for interference 
in a ease where withdrawal has been 
allowed without reasons which can properly 
be regarded as covered by the provisions cited. 
Sea Hira Lal Mitra v. Uday Ohandra Dey 
(1) and Bat Kashibat v. Shidappa Anapa 
Pujari (2). In both these cases it was 
held that the circumstances did not «come 
within the scope of the sub-rule 1, and 
Brajabala Devi v. Gurudas Mundle (38) is 
authority forthe view that to apply a 
provision of law to a case to which it 
has no application is toact without juris- 
diction or at any rate to act illegally in 
the exercise of jurisdiction. In the present 


case it seems to me perfestly clear that - 


there was no merely formal defest in the 
plaint, much less one which necessitated 
failure of the suit. The omission of 
Gulab Sao as a party sould not lead to 
dismissal of the suit for possession as 
against the defendants who did not claim 
under Gulab Sac, As for the omission 
of the particular relief said before the 
District Judge to have been overlooked, it 
is not intelligible how the plaintiff could 
claim to prevent the defendants using the 
southern part of the plot unless he sould 
make good his own claim to possess that 
area. No sort of basis for the new olaim 
other than title to the plot was suggested 
to the District Judge or is shown here. 

The main object ofthe sub-rule under 
consideration was explained in Sitarum v, 
Ohhotkat (4) as beingto prevent a defect of 
justice on technical grounds. When ro 
formal defect necessitating failure of a 
suit is shown to. exist, there must still be 
a defect which has the effect of shutting 
out a fair trial on the merits and arises 
out of some. error made in good faith by 
the plaintiff which can only be oade veiy 
set right by 4 trial de novo. 

Inthe present ease the only ies of 
the permission given will be to afford the 
plaintiff a fresh opportunity of making 
good the title he failed to establish to the 
satisfaction of the trial Judge. He should 
not in such circumstances be allowed to 


(1) 14 Ind. Cas. 33; 16 0. W. N. 1027; 160.1, J, 
103 


(2) 21 Ind. Cas, 24; 37 B. 682; 15 Bom. L. R, 823, 
(3) 33 O. 487; 30. Li J. 298. 
(4) R Ind, Cas. 61; 5 N. L, R. §8, 


`o 


(6) 
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put the defendants to the trouble and 
annoyance of a fresh suit. 

The fact that the new suit was launched in 
August 1914 seems to me no sufficient 
reason for declining to interfere. The 
applicants moved this Court on the 28th 
of that month; the District Judge’s order 
complained of having been passed on the 8th 
July preceding and copy of that order having 
been obtained on the lth idem., greater 

. promptitude could hardly be looked for, 

In a very recent oase cited af the Bar, 
Bansi Singh v. Kishun Lall Thakur (5), it 
seems to have been held that the Court is 
powerless to interfere with an order of the 
kind in question, inasmuch as it does not 
deside any case. This view involves plac- 
ing a very limited meaning upon the 
word “sase”, which I held in Mahadeo v, Nago 

) should be understood in its widest 
and most ordinary sense. 

The order permitting withdrawal with 
liberty to bring a fresh suit in respect of 
the same subject-matter is hereby set aside. 
The District Judge will now proceed to dispose 
of the appeal and the oross-objections. The 
plaintiff will pay the costs of this applica- 
tion. 1 allow Rs. 15 as Counsel’s fee in this 

„Gourt. 
Order set aside 


(5) 26 Ind. Cas. 203; 41 0, 632. ` 5 
(6) 12 Ind, Oas, 357; 7 N. L, R. 130. 
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Present:—Mr. Stuart, A. J. O., and Pandit 
Kanhaiya Lal, A. J. O. 
“MANGAL AND ANOTHER—~ PLAINTIFFS 
` APPELLANTS 
VET8SUS 
» Rani INDAR KUAR—Derexpanr— 


RESPONDENT, 
Civil Procedure Code (Act V of 1908), s. 161, 
Q. XLI, r, 27-——-Ezecution of deed—Additional evidence, 
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admission oj— Substantial cause—Appellate Court, 
power of. 

In a suit the plaintiffs had some reason te 
suppose that the execution of the deeds on which 
the suit was based would not be seriously challeng. 


“ed, Butit was seriously challenged. The plaint. 


iffs then produced formal evidence of the execution 
of the deeds, by examining a witness to prove the 
signature of one of the attesting witnesses to the 
deeds. The trial Court, however, disbelieved this 
witness and dismissed the suit: , 

Heid, that under these circumstances there was 
substantial cause to justify the Appellate Court 
under section 151 and Order XLT, rule 27, Civil 
Procedure Code, in permitting the plaintiffs to 


* produce additional evidence as to the execution of 


the deeds, ip. 1008, cols. 1 & 2,] 


Appeal from the decree of the Sub. 
ordinate Judge, Sitapur, Tahsil Biswan, dated 
the llth March 1916. 


Mr. St George Jackson, Babus Ram Chandra 
and Chhail Bihari Lal, for the Appellants, 
Pandit Gokaran Nath Misra and Pandit 
Harkaran Nath Misra, for the Respondent, 


JUDGMENT,—Appeals Nos. 29 and 30 
of 1916 relate to suits instituted on the 
basis of two mortgsge-deeds which are 
alleged to have been executed on the 13th 
February 1902 by Raja Karan Singh. The 
suits havé been brought against Rani 
Indar Kuar, the mother of Raja Karan 
Singh, and Rani Khem Kuar, the widow 
of Raja Karan Singh. “The alleged mort. 
gages purport to transfer propery which, 
as found by the learned Subordinate Judge, 
belonged to Rani Indar Kuar but whish 
she permitted to be recorded first in the 
name of her husband, Raja Dip Singh, and 
then in the name of her gon, Raja Karan 
Singh, both-of whom managed itin their 
own right. The learned Subordinate Judge 
found that in these circumstances the 
mortgagees could claim the benefit of section 
41, Act iV of 1882, and proceed against 
the property transferred. Butas he found 
that the two deeds of mortgage in question 
had not been proved to have been execut- 
ed by Raja Karan Singh, he dismissed the 
suits. The position with regard to the 
execution of these two deeds of mortgage is as 
follows:—The deeds were registered. The 


Sub-Registrar’s endorsement shows that 
Raja Karan Singh whom he knew 
personally admitted execution of these 


deeds “in his presence. In a deed of agree- 
ment made between Rani Indar Kuar 
and Rani Khem Kuar it is stated that 


SE 


/ 


“to prove the signature of 
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Rani Indar ;Kuar will be responsible‘ for 
the payment of the amount due on these 
two deeds. In -these cironmstances'§ the 
plaintiffis-appellants bad some: reason to 
suppose that the execution of the deeds 
in question would not be seriously challenged. 
But it was seriously challenged. Sufficient 
evidence was produced in the lower Court 
one of the 
attesting witnesses to both deeds. The 
appellants considered it sufficient to prove the 


execution of the deeds by Raja Karan Singh . 


through the produstion of a certain witness 
Sheo Ratan Lal, They were not in a 
position to know the viewthat the learned Sub- 
ordinate Judge had taken as to fhe evidence 
of this witness. The learned Subordinate 
Judge found that this witness was an 
unreliable person and thus that there was 
not sufficient evidence of thé execution of 
the deeds in question-by Raja Karan Singh, 
and dismissed the suits, As this desision 
‘must necessarily have taken the appellants 
by surprise, for they had no reason to 
suppose that the evidence of the execution 
of these deeds need be ‘anything but 
formal, we consider that they have had 
some. grievance in not being given an 
opportunity to prove the execution of the 
deeds by other evidence. Under the pro- 
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visions of Order XLI, rule 27, we scan 
give permission to the appellants to pro- 
duce other evidence for substantial cause, 
and we think that there is a substantial 
cause in this case which would justify us 
in permitting them to produce such additional 
evidence. We consider that apart from the 
provisions of Order XLI, rule 27, we 
have authority to “pass this order under 
the provisions of section 151, Act V of 
1908, as we consider our order necessary 
for the ends of justice. We, therefore, send 
back the case with the following additional 
Issues |, 

1. Did Raja Karan Singh sign the mort- 
gage-deeds in suit? 

2. Did he admit having signed and 
executed the said deeds before the Sub- 
Registrar at the time of registration? 

Both sides will be permitted to produce any 
evidence that they may wish to produas upon 
these remitted issues. The learned Sub- 
ordinate Judge’s successor will record such 
evidence as may be produced and decide 
these remitted issues and return the evidence 
certified with his findings on or before 


the €th March 1918. Ten days will then be 


allowed for objections. 
Issues remitted, E 


e 
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Acts—General. 
Act 1889— KAKU, See INTEREST Act. 


a ACT. . - 
1856— KV, See HINDU WIDOWS REMARRIAGE 
Act. 


1860—XLY. See PENAL Cops, ; 

1863—XX. See Renraious ENDOWMENTS Act. 

1870—VII. See Court Fess Act, 

1872—I. See EVIDENCE ACT. 

1872—IX. See CONTRACT Act. 

I877—I. See Spuciric Retier Act. 

J877— XV. See LIMITATION Act. 

18S78—XI. See ARMS Acr, os 

1879—X VIII. See LEGAL PRACTITIONERS Act. 

1881—XXVL See NEGOTIABLE InstRoMENts Act, 

1882—II. See TRUSTS Act. 

1882—IV. See TRANSFER OF PROPERTY ACT. _ 

1882— V. See EASEMENTS Act. : 

i882—VI. See COMPANIES Act. - 

1882—X1V. See Civiz ProcEDURE CODE. 

1884 — IV. See Exetosives Act. 

1886— 1 I: See Income Tax Act. 

1887—-IX. See PROVINCIAL | SMALL 
ai Courts Act. 

1889— VII. See Succession CERTIFICATE Act. 

1890— FIIL, See GUARDIANS AND WARDS. ACT, 

1890—IX. See Rarmways ACT. 

1894— I. See LAND Acquisition ACI. 

1895—XV. See OROWN GRANTS Act. 

1897—-X. See GENERAL Crauses. Act. 

1898 —V. See CRIMINAL PROCEDURE CODE, 

1899—II. See Stamp Act 

1899—~IX. See ARBITRATION ACT. 

1803— XV, See EXTRADITION Act. 

1907—-III. See PROVINCIAL INSOLVENCY Act. 

1908— YV. See Crvin Procepurn CODE. - 

1908—-IX. See LIMITATION ACT. 

1908—XVI. See REGISTRATION Act. 

1911— II. “See Patents AND Dersians Act. 

1911— III. See CRIMINAL TRIBES Act. , 

1918 — VI. See MUSSsALMAN WAGE VALIDATING 

Act. : 
1915—IV. See DEFENCE or INDIA Act. 
1916— VY. See Incomm Tax (AMENDMENT) Act. 


Acts—(Local)—Bengal. 


| 


| 
| 


CAUSES 


n 
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1879—VI. See Bunaan VILLAGE UHAUKIDARI 
Act, E 
1885—-VIII. See BENGAL TENANOY ACT. ` 


_ tee 1899—IIL See Cancutra MUNICIPAL Act. 


1850—XXT. See Caste DISABILITIES REMOVAL 


i 


- 


Acts—(Loca)—Bombay. 


Act 1874-11 Gee aia HERRDITARY OFFICES 
ct; 
1876—X. See as REVENUE JURISDICTION 
cT, 
1888—III. See Crry or BOMBAY MUNICIPAL Acr, 
1898— IV. See Ciry of BOMBAY IMPROVEMENTS 
Act, 


a 


`~ 


Acts--(Local)—C. P; 


1881—XVIIL. See C. P. LAND Revenve Act. 
1898—-XI. See C. P. Tenancy Act. 
19083—XVI See O. P. Municipan Act, 


Acts—(Local)—Madras. _ 


1864— II. See MADRAS REVENUE Recovery Act, 
18@5—VIlLI. See Mapras RENT Recovery Act. 
1884—IV. See MADRAS District MUNICIPALITIRS 
Act. 
1696 — IV, See MADRAS MARRIAGE Act. 
1900—]. See MALABAR COMPENSATION 
TENANTS’ IMPROVEMENTS Act. 
1908 —1. See MADRAS ESTATES LAND Act. 


Acts—(LocaD—Punjab. 


1887—-X VI. See PUNJAB TENANCY Act, 
1887—XVLI. See TUNJAB LAND BEYUNUL Act, 
1918—I. See PUNJAB PRE-EMPTION ACT. 


Acts - (Locai)—U. P. 
1869 —1. See OupH Estatus Act, 
1876—X VIII. See OUDE Laws. Act. 
1886—-X XII. See OUDH RENT ACT. 
190{—IL. See AGRA Tenancy Act, 


1910—III. See OUDH Estates (AMENDMENT) 
Act. 


Statutes. 


FOR 


‘1915—(5 & 6 Guo. V, C. 61), See GOVERNMENT of 


INDIA Act, 


Action for money had and recelv- 
ed, scope and extent of. 

Per Oldfield, J—The action for money had and 
received is still to be regarded, as it was originally, 
as based on animplied or fictional promise. The 
authorities, however, negative the possibility of such 
a promise being dedaced from the xquum et bonum, 
ad it may appeal to the sympathy of the Court in the 
particuler case or from circumstances in which the 
defendant having no privity with the plaintiff, when 


han 


-æ 


ey 7 l Pi 
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Action for money had and receiv~ 
ed—coneld. 2 
the-money was received, need nat be supposed to have 
given and had no duty to‘give any promise. 
. Per Sadasiva Aiyar, J.—W hilo privity of contract 
between the parties is not necessary to sustain an 


‘action for money had ahd reeeived, there must be 


what might be called some privity of a legally 
recognizable nature; such as some knowledge of- 


particular facts in the man who received the money | 


and gomes mistake or ignorance of fact on the part 
of the man who paid the money, or some relation 
of trast: or confidence between the person who 
received the money and the person claiming the 
money or a portion thereof, on which the Court 
could fasten as creating the relation of principal and 
agent (though by fiction) between the plaintiff and’ 
the defendant. - 

A co-sharer may, by a stretch of language, be 
treated as standing in a position of confidence to- 
wards his co-sharers, but a person who ignorantly 


- purchases from a co-sharer the whole of the claim 


of all the co-sharers cannot be said to be in such a 
position, WI Ramasani NAIDU v. Murausamra Pinal, 


35.M. L. J, 581; 41M. 928; (1918) M. W. N.76 


756 

ne hace of . estate—2fxecutor, 
uty of. ` À 

B. by her Will appointed G, H, L. and T. 

her executors, 

would be able to act as executor when he at- 

tained majority. G, H. and L. obtained Probate 

in 1882 and went on administering the estate until 

1888, when T. was appointed executor. T. died in 


"1998. There was a legacy in favour of § who 


“presented af application for Probate long after 


the death of the testatrix: 

- Held, that it was not necessary or proper to grant 
Probate 3> years after the death of the testatrix in 
order that §. might get the property bequeathed to 


him, ‘when the genuineness of the Will and the ` 


right of the parties under the Will had_ been 
established by the previous grant of Probate. 

The daty of an executor is to administer the 
estate of the deceased only so far and so long as 
to enable him to carry out the terms of the Will 
of which he is executor. After the property has 


‘ceased to be the estate of the dectased and has 


become the property ofthe residuary legatee under 
the Will, the executor as such has no authority to’ 
manage the estate on his behalf. C SANKAR Natu 

MUKHERJI v. BIDDUTLATA DEBI, 28 C. L. J. 271-295 
Administration suit, decree in, directing 

administration under supervision of Court—Court, 

power of, to grant allowances to beneficiaries pend- 
ing administration— Discretion, exercise of. 

. Where the administration of an estate is being 
carried ‘on under the supervision of a Court, that 
Court has power, in a proper case, to grant an 
allowance, pending the administration, to any of 
the parties who will eventually be entitled to share 


-inthe property. That power ought, however, to bs 


exercised with proper discretion and having regard 


‘to the claims that are likely to be” made upon the 


estate, and the Court ought not to grant to any 
of the beneficiaries properties by way of an allowance 
unless it is satisfied that the assets will be sufficient 
to satisfy the creditors. Pat Faztur Rarman v. 
KALI MUZAFFAR 
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lt was also provided that 8.” 
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Administrative orders—High Court— 
Revision, interference tn. 
The High Court has no appellate or revisional 


“anthority over administrative orders of a District 


Magistrate. Wi ARUNACHALAM Pinna v, PoNNUSWANI 
Pintar, 35 M. L. J. 454; 8 L. W. 422; 24 M.L. T. 
396: (1918) M.. W. N..824; 20 Ca. L. J, 78 878 
Admissions of parties, effect of. 

The Courts should not lightly ignore admissions 
made.by parties to proceedings Mi KUNNATH 
MADAMPIL KUNJUNNI v MANNARGHAT RAMANUNNI, 35 
M: L. J, 219; (1918) M. W. N- 666 925 
Adverse poss2ssion between co-heirs —Uo- 

heir remaining in eaclusive possession of estate to 

knowledge of others-—Possession, whether adverse 

The plaintiff claimed her share of the properties 
left by her father, who died 37 years before the 
date of the institution of the suit, from her brother 
who had been in exclusive possession of the same 


tothe knowledge of the plaintiff since the death of © 


their father: 

Held, that the possession of the brother was 
adverse to the plaintiff, even though it was not 
shown that there was any dematid made by the plaint- 
iff which was refused by the brother. C OHAND. BIBI 
v, LAL MOHAMAD j 692 

Mortgagor and mortgigee—Death of mortgagor 

— Mortgagee claiming to succeed as heir against the 

proprietary body —Mutation in favour of mortgagee, 

effect of, 

Where on the death of a mortgagor without issue 
and without leaving any reversioner related to him 
in a definite degree of relationship, the mortgagee 
claimed to succeed to the land as heir of the mort- 
gagor as against the proprietary body of the village 
and mutation was effectedin his favour: 

Held, that the possession of the mortgagee became 
adverse to the proprietary body of the village from 
the date of the mutation. © Ram SinGH v. Basti, 89 
P. W, R 1918 l 44 
— Possession of widow against will of sons, whe- 
ther adverse. > 

The possession of a small residential house by 
a widow, againstthe will of her sons in exercise of 
her right of residence, cannot be said to be adverse 
tothe sons. P Causar Bat v. Rama Nayp, 113 P. 
W. R. 1918 < < 114 
Agra Tenancy Act (ll of 1901), S. 

[67—Jurisdiction of Civil and Revenue Courts 

—EHjectment of tenant, decree for, by Revenue Court 

—Declaration, suit for, in Civil Court, maintain- 

ability of. x 

Where a Revenue Court has exclasive jurisdiction 
to try acertaia question and it tries that question 
as between the parties, the finding arrived at .by it 
is binding upon the parties and cannot be questioned 
in a Civil Court. - l 

Defendant brought a suit in the Revenue Court 
to eject the plaintiff from certain fields on the 
ground that the latter was a sub-tenant, and obtained 
a decree. During the pandency of that 
plaintiff brought a .suit in the Civil Courb for a 
declaration that he was a co-owner of the ocoupanoy 
right with the defendant.and was not, therefore, 
liable to ejectment: - 

Held, that having regard te the provisions of section 
167 of the Agra Tenancy Act the suit in the Civil® 
Court was not maintainable. A Kisnone SINGH v, 
BAHADUR SINGH, 16 Al J. 938 Y 
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Appeal (CivilD—<Appellate Court, interference by, 
on finding of fact-——Evidence, weighing of. 
By tHe Division Benca.— (Sir Dawson Miller, Q. J., 
and Justice Sir Ali Imam).—A Court of Appeal should 
not readily disturb the findings of fact arrived at by 


_the trial Judge even if it might be inclined to take a 


different view from reading the evidence, butif the 
Appellate Court .is satisfied beyond all reasonable 


douht on considering the evidence that the findings © 


are erroneous, then it ought to interfere. Or again, 
if the reasons given by the Judge of the lower Court 


for arriving'at his conclusions are such that they’ 


cannot be supported then the Court of Appeal is 
clearly entitled todisregard those findings and form 
its own independent judgment of the facts from the 
evidence ‘and probabilities of the case. Pat Uma 


_ SHANKAR .PRASAD v. NAGESWARI KOERI, 3 P. L. J. 


663 l 625 


= z Documentary evidence, conflicting — Appellate 

Court, duty ef. > ce 

- Per Sanderson, O. J.— Where a case has been decid- 
ed om documentary as well as oral evidence, if the 
documentary evidence is conflicting, great weight 
should be given by the Appellate Oouit to the 
opinion of the trial Judge who has seen and heard 
the witnesses. i 

The Court of Appeal shonld not allow an appeal 
unless they are satisfied that the Judge who 
tried the case was wrong. If they are in doubt at 
the end of the argument whether the Judge was 
right or wrong, since the burden of proof is on the 
appellant and he has not satisfied them that the 
Judge was wrong, the appeal should be dismissed. 
The Judge in the Court below may have heard 





~ witnesses and if so, the Court of Appeal should be 


more unwilling to set aside his judgment especially 
if there was a conflict of; evidence, than ina case 
tried on written evidence, where the witnesses were 
not before the Judge, because of the oppcrtunity 
afforded of judging how far the witnesses were 


worthy of credit. C Mariam Bisse v. MUHAMMAD, 


IBRAHIM, 28 ©. L. ~. 806 ore 56 1 


to Privy Council—Question . of fact—Burden 
of proof ` 
‘An appellant must realise that by bringiog a 





question of fact, which has been carefully examined’ 
by Judges fully conversant with the habits and | 


practices of the country, before the Privy Council 
he takes a heavy burden upon himself. P C 
Jorawan Lat v. BALDEO SINGH, 21 O. O. 104,50. L. 
J. 410 l 225 


(Second) -Finding of fact not deduced 

from evidence, whether binding. ; 
A finding of fact, in ofder to Be binding in second 
appeal, should be one that can be reasonably deduced 
from the evidence. Ifit is not such a finding,.the 


- High Court has authority to interfere with it. N 


RAMCHANDRA V, DATTATRAYA 742 
Question of law raised for first time, 

whether can be entertained, < ic 
When a question of law is raised for the first 
time in a Court of last resort, upon the construction 
of a document or upon facts either admitted or 


proved beyond controversy, it is not only competent 








but expedient in the interests of justice toentertain - 


the plea. © Surs CHANDRA KAR v. DotcKen, 28 0. 
L, J. 128 
i N 
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, question of law 
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Approver, evidence of—Corroboratian, whether _. 


necessary. 
An approver giving his evidence under a promise. 
of pardon cannot be believed unless he is corroborated 
P BALWANT SINGH v. 
Exprror, 31 P. R. 1918 Cr; 20 Cr. L, J. 65 865 
Arbitration Act . (IX of 1899), s. 8 
395 





S. [9—Appeal, right of, against order under 
8. 19 of Arbitration Act—Staying or refusing to stay 
suit — “After appearance,” meaning of—Stay of suit— 
Duty of Court—-Burden of proof. 

An appearance by a defendant for the purpose 
of making a stay application can be treated as an 
appearance in the suit. 
<. The expression “after appearance ” in section 19 
of the Arbitration Aot is merely directory, and 
neglect of this procedure would not invalidate an 
order of stay made by the Court. 

Under section 19 of the Arbitration Act, where 
there is an agreement to refer, itis prima facie 
the duty ofthe Court to stay a suit and the onus 
is on the plaintiff to show why he should not be 
bound by his agreement. i t 

The provision of English Law whereby an arbi- 
trator can be'compelled to refer a point of law for 
the opinion of the Court does not apply in India, 
Under the Arbitration Act an arbitrator isthe sole 
judge of both questions of fact as well as of lèw 
arising under the reference and it is discretionary 
with him to apply for the Court’s opinion on any 
S KODUMAL  KALUMAL v. VOLKART 
Bros, 12 B. L. R, 34 Aok 
Arms: Act (XI of 1878), ss. 4, 19— 

“Arms,” what are, 

‘The definition of the expression “arms” as given in 
the Arms Act is not, and is not intended to be 
exhaustive, and the true meaning of the term 
must be arrived at by consideration of the circum- 
stances in each case, 

Neither the length, breadth or the form of tho 
blade ofa weapon, nor the handlo, afford any certain 
test of its classification as “arms.” Whatever can 
be used as an instrument of attack or defence and 
is not an ordinary implement for domestic purposes 
falls within the purview of the Act. P Experor », 
RaLLA SINGH; 32 P.R 19.8 CR; 20 CR. L .J. 11 486 
—— S. l 486 


S. 29 890 
Attestation of document, proof of— 
Evidence, conflicting, effect of— Court, discretion of, 

Where there.is one class of evidence showing that 

a document was properly attested and another clasg 
of evidence suggesting that it was not so, it is open 

%o the Court on & consideration of tke probabilities 
of the cale to rejéct the one and accept the other, 

The fate of a document is not necessarily at the 
mercy of attesting witnesses, The mere fact that 

they reptidiate their signatures or make statements 

suggesting that they attested at the instance of 

persons other than the executant or in his absence, 

does not invalidate the dooument, if it can be 





proved by evidence of a reliable character that they 
have given false testimony. O Manras Lan BIHARI 
v. ANTOMAN-UN-NISA, 5 O. L. J, 667 538 
Benami transaction Possession or title. 
deed not with purchaser —Presumption. 
Where from the circumstances surrounding a gale 
itis probable {that the’ transaction is a benami one, 


> 


ad 
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Benami transaction—concld. 


the probability becomes a certainty when it is found 
that the ostensible purchaser is neither in possession 
of the property not of the sale-deed. Pat Bisaan 
DAYAL SINGH v Jarsar KUER, (1918) Par. 328 746 
- Test for determining nature of transaction. 
Per Mukerji, J—Where the question arises, whe- 
ther the ostensible purohaser is also the real pur- 
chaser, the familiar test to apply is what is the 
source of the purchase-monsy. In a case of gift, 
however, when it is alleged that the transaction 





‘was fictitious, this test fails, and the Court must 


rely upon other aspects of the matter, namely, the 
surrounding circumstance contemporaneous with 
the gift and the sabsequent conduct of the parties 
concerned. Bi 

The burden lies on the appellant to satisfy the 


Court that the finding of ‘the trial Court which he 


aasails-is not supported by the evidence on the 
record, © Mariam Binesv. MUHAMMAD IBRAHIM, 
28 6. L. J. 398 i 561 
Bengal Land Law—Ghatwali tenure—Rights 

of ghatwal and his-family over -property subject to 

tenure, nature of. 

ln the ,Zomindari of Kharakpur in Bengal the 
ghatwali tenure is ordinarily: hereditary, the estate 
descending tosuch male member of the family as 
the Zemindaer approves as competent, and it is the 
right of the family, sq long as they have male mem-' 
bers competent to perform the duties, to have one 


. or more of them -appointed ghatwals, but the 


incidents of the tenure are not such as to give 
the family any rights over the property while 
it is in the hands of the ghatwal. 

Where the Zemindar on being released from the 
performance of ghatwali duties gave a pattah to 
four ghatwals, members of a family, granting the 
lands’ (which were till then- subject to the ghatwali 
tenure) in perpetuity at an annual fixed jama: 


Held, thatthe members of the family other than , 
, the four grantees took no beneficiary interest in the 


lands granted. PO DurGA PRASAD SINGH v. TREBINI 


` Siyam, 24 M. L-T, 407; 26 Ô. L. J. 608; 9 L. W.69 


4 
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Bengal Tenancy Act (VIII B. C. of 
1885), SS. 29, 52—Area of holding increased 
on measurement Agreement to pay rent at rate 
considerably in excess of original rate, whether 
enforceable. E 
The area of a holding for which the rent payable 
was Ra. 10-5-0 was described in the dakhilas 
(rent receipts) given to the tenant and in the 
papers kept by the landlord as 7} bighas. On 
a fresh survey made by the landlord the areng 
was found to be 93 bdgthas: whereupon the tenant 
agreed to pay Rs. 16-14-0 as rent per annum for the 
holding as found by the measurement: 
~ Held, that asthe landlord could not point to any 
particular piece of land as being an excess area 
for which the tenant agreed to pay him so ‘much 
rent in excess, the agreement of the tenant to pay 
Rs. 16-14-0 for the 9} bigkas found on measure- 
ment was unenforcesble under section 29 of the 
Bengal Tenaucy Act, since by it the original rate 
of rent per bigha was increased considerably in 
excess of the authorised increase of 2 annas in the 


rupee. © BSONAULLA 'BARDAR v. BHAGABATI DEBYA 
GHOWDHURANI, 28 0. L. J, 142 35 
.. ` 
“um G n x 
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——~—~ 5, 52 35 

—— ss. 61, 62 —Deposit of rent made by 
tenant - Tenant not entitled to make depostt—De- 
posit, whether operates as tender—Landlord, remedy 
of 


The receipt given by a Court on accepting a 
deposit under section 62 of the Bengal- Tenancy 
Act cannot operate as a valid acquittance unless the 
tenant is entitled under section 61 of the Aot to 
make the deposit, 


If the tenant deposits his rent without first 
making a tender or without any of the other con- 
ditions existing which makes section 6! applicable, 
the landlord’s only remedy is to sue for rent ignoring 
the 
tender of rent so as to suspend thé running of interest, 
C JADUPATI CHATTERJEE v. KAHETRA NATE 


s. 65 N 794 


= Sa IOG, suit wnder—Court-fee payable— 
Court Fees Act (VII of 1870), Sch. II, Art. 17, cl. 3 
—Declaratory suit, ae | 
“A suit instituted under the provisions of section 
106 of the Bengal Tenancy Act is in fact a snit 
for a declaration: that the Record of Rights is wrong, 
Therefore, such a suit, being one for a declaratory 
decree within the meaning of Article 17, clause 3 of 
Schedule II of the Court Fees Act, is not chargeable- 
with an ad valorem Court-fee even where it is 
transferred to the Civil Court forthe purpose of 











trial. © Sarasa Nata Roy OHAUDHURY v, CHANDI 
CHARAN Lawa, 28 C. L. J. 301 | 552 
S. 1434 726 


—— S, 161 (a)—Incumbrance, meaning of — 
‘Interest ofpurchaser of portion of tenancy, whether’ 
incumbrance. + 
The interest of the purchaser of a portion ofa 

tenancy is not an. incumbrance within the meaning 

of section 161 (a) of the Bengal Tenancy-Act, which 
the purchaser of the tenancy in execution of a rent 
decree would have to annul under section 167 of the 

Bengal Tenancy Act. An incumbrance implies a 


limitation of the rights of the tenant, and nota | 


total extinction of them. C Fazarani MAHALDAR v. 
Poroo Mian, 28 C, L. J. 266 300 


—— Sa 170, Cl. (3) —Purchaser at rent sale, 
whether can. deposit money for release of halding 
attached in execution of subsequent .rent-decree 
against original . tehant—Benamidar of original 
tenant, right of, to make deposit. 


. 


A purchaser af asale in execution of a rent-deoree,, 


who is not a party to a subsequent decree for rent 
obtained by the landlord against the original tenant, 
is not entitled under section 170 (3) of the Bengal 
Tenancy Act to deposit the devretal amount due 
under the latter decree, inasmuch as his interest 
is not voidable at the sale in exeoution of the decree 
against the original tenant 

If such a purchaser is a benamidar of the original 
tenant, he has got no interest at all in the holding 
voidable or otherwise, and, therefore, has no right, 
under section 170 (3) of the Bengal Tenancy Act 
to make the deposit. © Jocenpra‘' Nata MALLIK w. 
Suis NARAYAN MUKERIER - . 965 


deposit, which cannot even be ‘treated as a 


| 
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Bengal Village Chaukidari Act (VI 

B. Cc. of 1870); Sa I, applicability of— 
. Services required, nature: of —Evidence. 

Each and every case that comes before the Courts 
in which there may be definite and conclusive 
evidence to satisfy the’ Court as to what was the 
nature of the services required from the service 
tenure-holder cannot be held to be governed by 
section I of the Bengal: Village Chaukidari Acb. 
C Satis CHANDRA BANDOPADHYA v NATABAR Domb, 
28 O. L. J. 281 362 
eee Gg 5I .262 


Bombay Hereditary Offices Act (III 
Bom.of 1874), ss. 4, 18-—Bombay Revenut 
Jurisdiction Act (X Bom. of 1876), s. 4 ia:— 
Mahar Vatan, existence of, question as to, determinat- 
tion of-—Jurisdiction of Civil and Revenue Courts— 
Procedure, 

Plaintiffs, villigers, brought a suit for an injunction 
to prevent the skins ef their dead animals being 
taken by the defendante, who were village Mahars 
claiming the right’ as Vatandars. The suit was 
dismissed by thelower Courts on the ground thas 
it was not cognizable by a Civil Court under section 


"18 of the Bombay Hereditary Offices Act and 


section 4 (a) of the Bombay Revenue Jurisdiction 
Aot: ; : i 


Held, (1) that the ghestion whether there was or 


GENERAL INDEX, 


$ 


was nota Mahar Vatan was within the jurisdiction . 


of the Civil Courts: ee 
(2) “that prima facie the skins belonged to the 


` owners of the dead animals and that the plaintiffs 
„were entitled to their injunction unless the Mahars 


could succeed in showing that there was an hereditary 


' office, in which case the parties would have to be 


referred for the settlement of their disputes to 
the Collector under section 18 of the Bombay 
#{ereditary Offices Act. B Savra TUKARAM MALI v. 








SANTYA PARSHA MAHAR, 20 Bom. L. R. 898 224 
ss. IO, LIA , 467 
-—-— Sa IB 224 


Bombay Revenue Jurisdiction ace 


(X Bom. of 1876), s. 4 (a) © 
Burden of proof, - 561 


. Calcutta Municipal Act (IH B. C. of 


` - panes of the approvers, 
~- 7 ' 


1839), Sca. V, r. 2—Nomination paper, form 

ot— Description of candidate, omission of, effect of — 
. Proposer, whether can sihn as approver-——Alternative 

nomination po pers, validity of. 

What is contemplated by rule 2 of Schedule V of 
the Caicntta Municipal Act is that a nomination 
paper shou'd he self-contuined and compl te and 
that the nomination paper, which is presented by 
the candidate must contain all the matters which 
are specified in the rule, one of them being the 
description of the candidate. 2 

It is clear from the wording of clause (d, of the 
rule that if a person signs the nomination paper of 
a candidate, either asx proposer or seconder, he 


- cannot also sign it as an approver 
The name of, a firm which is not the signature of | 


an individual voter is not a good signature of an 
approver under clause (d) of the rule. | 

The intention of the rule is that a nomination 
paper in order to be valid shéuld, among other 
matters, contain the name of the candidate,: and, the 
names of the proposer and secondar, aand then the 


- 
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Per Woodroffe, J.—Under rule 2 of Schedule V of 
the Calcutta Municipal Act alternative nomination 
papers may be sent to the Chairman, so thatif one 
is held, either in whole or in part, to be invalid, the 
other may be used In such case, however, each 
nomination paper should be complete in itself. 

-A candidate may send in a nomination paper with 
names of more than 18 voters as mentioned in the 
rule, in order to meet the case of possible objections 
to any of the voters whose names appear upon the 
paper. In such case, more than one nomination 
paper may be used but the papers must be connected 
by placing on each paper the name, description and 
address of the candidate as appearing in the first 
paper. C NARENDRA NATH MITTER v. RADHA CHARAN 
PAL BABADUR, 22 0, W. N. 943; 230. L. J. 289 314 
~ Sch. V, Fr. 2 (a)—Rai Bahadur, whe- 

ther sufficient description of candidate 

Quzre.—Whether the addition of the words ‘Rai 
Bahadur’ to the appellant’s name was a sufficient 
description of the appellant within the meaning of 
Schedule V, rule 2 a: of the Calcutta Municipal Act. 
C Mant Lat NAHAR v. Mowpap RAHAMAN, 22 0, W, 
N. 961 ` A 36 
Caste Disabilities Removal Act 

(XXI OF 1850), efect of. 50 
Cause of action—Mortgage—Puisne mort- 

gagee, suit by, for possession ' 916 
C. P. Land Revenue Act (XVIII of 

[881), ss. 64, 65, 103, 116 —Ssale of 

malik makbuza plot for arrears of revenue payable 

to malguzar, effect of—Sale, whether free from in- 
cumbrances 

Defendant purchased a malik makbuza plot in 
execution of a decree obtained by the malguzar for 
arrears of fevenue payable in reapect of the plot. 
‘ihe plaintiff thereupon sued to enforce his mort- 
gage which comprised.the malik makbuza plot. The 
defenidant urged that the revenue payable under 
the sub-settlemeut being, under section 65 of the 





_ Central Pravinces Land Revenue Act, the first. 


charge on the plot, the plaintiff’s mottgage could’ 


“not be enforced against him as the sale was free 


from incumbrances: 

Held, (1) that asthe malguzar. did not obtain a 
sale decree nor did he join the plaintiff as a party to 
the suit for the arrears of revenue, the defendant 
did not acquire a title free from all encumbrances; 

(2) that the plaintiff was, however, bound to 


redeem the defendant’s charge, before he could en- 


force his mortgage by sale of the plot. 

Section 108 of the Central Provinces Land Revenue 
Act applies only when a sale under the provisions 
of. the Land Revenne Act takes place for the 
recovery of arrears payable directly to Government, 
It does not apply to sales for the recovery , of 
arrears of revenue payable to the malyuzar in respect 
of a malik makbuza plot, as section 64 makes it clear 


— 


, that land revenue in respect of a malik makbuza plot 


ig paid not directly to Gdvernment but through the 
malguzar. N Gusrsh Prasad v. GHASITILAL 92 
—_—-— S: €9, applicability of—Setilement record, 
entry in, sutt for correction of—Limitation appli- 
cable. 
„Section 63 of the 0, P. Land Revenue Act relates 
to disputes as to whether or not land admittedly 
belonging to one particular proprietor is sir land 


~ 5 


ee 
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"to contain the directions as to the 
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or not. It has no application whatever to disputes as 
to whether'A or B is the proprietor of-a plot of land. 

The special rule of limitation laid down in section 
69 14) of the C. P. Land Revenue Act has, therefore, 
no application whatever toa suit brought for the 
correction of a settlement entry in which the 
defendant has been recorded as a proprietor instead 
of as an occupancy tenant of sir land. N Hazarinar 
MOTILAL v. SAYANIBABU 
- ss. 108, 116 92 
C. P; Municipal Act (XV] of 1903), 

S. §5—Application for permission to build—Delay 
. in passing orders, effect ‘of. ` 

Under section 68 (8) of the ©. P. Municipal 
Act, delay in passing’ orders on a valid notice 
given under section 66 (1!) of the Act may, if 
followed by a failure to reply to a written reminder, 
lead to a conclusion that the proposed building has 
been absolutely sanctioned. N MOHAMAD Yacus +. 
SECRETARY, MUNICIPAL COMMITTEE, NAGPUR, 20 Cr. bn 
J. 89 l 889 
—— S. BO —Notice to erect latiihe, contents oj— 

Directions, whether should be given—Commitiee, 

duty of. - , 
~ Itis clear from . the janguage- ured in sub-section 
(1) of section 86 of the 0O. P. Municipal 
Act that a notice under that section is itself 
nature and 
position of the required latrine. The law does not 
contemplate delegation to an individual officer 
of the power to give the necessary directions, though 
the Committees are at liberty to guide themselves 
by the advice of any expertin their ‘employ. | 
ABDUL SUTTAR v. SECRETARY, MUNICIPAL ComMITrex, 
Nacror; 20 Cr. L. J. 82 882 
Si 139—Continuing breach —Daily fines, 
- whether can be imposed for future breaches 

The daily fine which may be imposed under 
section 139 of the.C P. Municipal Act must relate 
to a period anterior to the Magistraté’s order of 
conviction. There cannot be punishment*under that 
section for a future breach ÑN MOHAMAD YACUB v. 
SECRETARY, MUNICIPAL COMMITTEE, NAGPUR; 20 Cr. 
L.J. £9 889 

—— S. 159—Complaint, whether necessary in 
respect of each accused tried jcintly. 

A complains has to be made as required by 
section 159 of the O. P. Mpnicipal Act in order 
to enable a Court to take cognizance of an 
offence punishable under the Act. Bat once 
cognizance has been legally taken of an offence, 
the Magistrate is seized of the whole matter as 











“to all other acoused whose guilt may appear during 


P 


she trial of the case. 
TARY, MUNICIPAL COMMITTER, NAGPUR; 20 Cr, L. J. 88 


; 886 

C. P. Tenancy Act (XI of F898), s. 

35 (4) Surrender, implied, doctrine of, ap- 

- plicability of—Occupancy, tenancy, alienation of, 

by female holder —Necessity, want of—Alienee, posses- 
sion of, whether adversa to rerersioner. 

The doctrine of implied.surrender contained in 
rection 33 (4) of the Central Provinces Tenandy- Act 
is intended to apply to-normal circumstances where 
the landlord or the person put in by him holds 
adversely to the tenant. Where, however, a female 
holder alienates an occupancy tenancy and the 


~ 
i 
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“made of the sir lands. 


N. GAMBHIR CHAND v. SECRE- 


[1918 
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alienation is not for legal necessity, the alienee does 
not begin to hold adversely*tothe ultimate rever- 
sioner until the death of the female holder, and the 
doctrine of implied surrender has no application to 
such a case. N Nago w Parkt 623 
——§. 35 (4)—Surrender of tenancy— Non- 
cultivation of land. ` 
The provisions as to implied surrender embodied 
in section 35 (4) of the Central Provinces Tenancy 
Act do not apply to a case where the non-oultivation 
ofland and non-payment of rent are nob voluntary 
but are due toobstruction which is the outcome of the 
landlord’simproper behaviour. N PANDU v. Sitan 
Prasap, 14 N. L. R 176 I 
— S. 45, applicability of—Sir lands—Mort. 
gage registered, before commencement of Act—Award 
of Conciliation Board jin passing of Act, effect oñ 








A mortgagee of corfain villages including sir 
land; obtained the ustial preliminary decree for 
foreclosure in a suit on the mortgage on 30th June 
1899. The mattér wag then referred toa Concilia&- 
tion Board which made its award on 20th February 
1905, which provided that the amount payable 
uuder the said decree should be considerably reduced, 
that the reduced amount should be paid in the 
manner therein stated, and that in default of pay- 


ment only seven of the mortgaged villages should | 
be foreclosed. No mention was made of sir lands. . 


The award was filed in Court under section 525 of 
the Code of Civil Prosedure, 1882, and a decree was 
passed in terms of the award, and on 16th June 
19 O that.decree was made final as the foreclosure 
decree, in which the names of the seven villages 
to be foreclosed were given, but no mention was 
In execution the mortgagee 
decree-holder claimed actual possession of the si 
lands in the seven villages: 

Held, (1) that the conciliation award was a fresh 
origin of rights-between the parties, and that 
although it came into existence in consequence: of 
the registered mortgage and the .transactiou& there- 
under, it was, both for the purpose of enforcement 
and for the purpose of the application of section 45 
of the Central Provinces ‘Tenancy Act, 1:98, as 
amended by Act XXI of 1899, the transaction 
between ' the parties which, was the foundation of 
their rights; ce ` 
™ (2) that sub-section (1) of section 16 of the Central 


- Provinces Tenancy Act must be applied to the case 
„and that, therefore, in spite of the terms of the 


award, the mortgagor could not so transfer his right 
to occupy: sir lands as to divest himself of his right 
as. an occupancy tenant underthe Act; 

(3) that consequently, the mortgagee could only 
obtain symbolical or constructive possession of the 
sir lands, the actual possession remaining with the 
mortgagor as occupancy tenant ofthe lands. P C 
Narayan GANESH Guatate v. BALIRAM, 24 M. L. T. 


` 845; 14 N L. R. 165; 28 U. L. J. 447; (1918) M- T 


835; 23 C. W. N. 297 

——_——~ Sa 45 (2) — Leuse of sir land—fLanction of 
Revenue Officer, failure to obtain, effect of. ae 
Section 44 of the Central Provinces Tenancy Act 

requiring’ the sanction of a tevenue Officer for a 

lease of sir land has no application to an agricultur&l 


lease. N PANDU v Sivan Prasan, 14 N. L, R. 176 
` IBR 


™. 


>» 


ay 


~ Vol. XLVUİJ 


= C. P, Tenancy Act—concld. 


r 


~ 


v 


- 





Sa GO—Occupancy tenancy—Sub-lease— 
Soma of sub-lessee—Notice to eject—Jurisdiction 
of Oil and Revenue Courts.. 

-- Under section 60 of the Central Provinces Tenancy 
Aot a sub. lease of occupancy land cannot be made 
. from year to year, it can only be made for a term of 
one year. If before the end‘of the year no notice is 
. given, there may bs a presumption that the parties 
intend to make a fresh lease for the ensuing year, 
but where a notice is given by the occupancy tenant 
to his sub-tenant that he does not intend to renew 
the sub.lease, the ‘sub-lease comes to an end with the 
end of the agricultural year, and the sub-tenant 
is thereafter in the position of a trespasser and can 
, be ejected through a Civil Court. N ahah 


“CHINDHOO ` 
Circumstantial evidence, conviction 
based on, when justified. — 


One of the cardinal principles of cases based 
upon circumstantial evidence is that in order to 
justify the inference of gailt, the inculpatory facts 
must be incompatible with the innocence of the 
accused and incapable of explanation upon any other 
hypothesis other than that ofhisguilt, > P EMPEROR v, 
"JAGAT Ram, 19 Cr, L. J. 987 I6 
City of Bombay Improvement Act 
(IV Bom. of 1898), ss. 31, 41, 42, 
45-——Gity of Bombay Municipal Act Ai Bomi., of 
1888), ss. 297, 3.0, 30l Compulsory expropriation 
and tmpropriation of owners of land adjoining 
streets —Ouwner, whether bound to pay for compulsory 
impropriation—“ Street to be formed,” meaning of. 
The main object of the City of: Bombay Improve. 
ment Act, 1898, by which the Bombay Improvement 
Trust was constituted, was to set up with sufficient 
powers a street- making authority, and when its 
function as such was, expired, to have the street 
which had been re-constructed or made by the Trust 
thereupon handed back to the Corporation. 


Section 41 and sectiqn 45 of the Act are correlative, 
They both refer to that site which is used as a street 
and for the purposes thereof andto no other. The 

“street to be formed” which vests in the Trust under 
section 41 of the Act is identical with the formed 
street which re- -vests in the orporation under 
section 46. 

Where, therefore, the “regular tind of a street” was 


" altēred and the owner of adjacent land was required 
- to set forward his building on part of the old street: 
Held, (1) that the strip of old street which was - 


‘never formed into the new street had never vested in 
the Improvement Trust, that it remained the pro- 
- perty of the Municipal Corporation; and that whep 
such owner of adjacent land was ordered by the 
Commissioner to set forward his building upon it, it 
became his property in virtue of section 301 (3; of 
the City of Bombay Municipal Act; 


(2) that as the Act made no provision for payment 
by such owner, no price was payable by him for 


the projection on which he was required or allowed- 


to build. P © RATANGAL CHOONILAL PANALAL V, 
MUNICIPAL COMMISSIONER,. BOMBAY, 17 A. L J. 1; 36 


e M. L, J, 1729 O, L, J. 138; 9 L, W. 171; 25 M. L.T 


103 404 
ss. 41, 42,45 
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City of Bombay Municipal! Act KY 
Bom. Of 1888), S. 297 
SS. 297, 29 o JO l Preservation p 
regular line in public street-—Commissioner, powers 
of, exercise of—Aequisition of land—Compensation, 
calculation of, mode of. 
- There is nothing in the City of Bombay Muvnici- 
pal Act which prescribes the frame of mind in 


the powers given by section 297 of the Act, ér which 
‘rest icts the objects for which he is to exercise 
them to the mere regulation of the street; in question 
or to the creation or preservation of a regular line 
in it. “Preservation „of Regular Line in Public 
Streets,” the heading to the group of sections begin- 
ning with section 297; does not limit the exercise of 
the powers given by the express words of the Act, 

For the purpose of building a bridge in order to 
carry a street over a railway line the Municipal 
Commissioner wished to acquire additional land on 
a side of the street, and so he first prescribed a 
regular line of the street under section 297 of the 
City of Bombay Municipal Act and then under 
section 299 acquired a part of the appellant's land 
which fell within the line: 

Held, that the exercis3.of the powers was within 


- the terms of the Act and that the appellant was 


404 


entitled to compensation for the land acquired under 
section 301 of the Act, and not under the Land 
Acquisition Act. P C Å BDIL RABIM v. MUNICIPAL 
COMMISSIONER OF BOMBAY, 24 M. L. T. 297; 20 Bow. 
L. R 987;8 L W. 548; (1918) M. W. N. 840; 23 C, W. 


N. 110; 42 B. 462 i 63 
——— §, 300. > 404 
S. 301 404 


—— 63, 

Civil -Procedure Code (Act XIV of 
1882), SS. 320, 325A Execution of decrees 
~~ Transfer of decree affecting tmmoveable property to 
Collector — Restriction on power of judgment-debtor 
to mortgage, extent of. 

The incompetence toalienate without the’ Collec- 
tor’s permission, imposed upon a judgment-debtor 
. by section 3254. of the Civil Procedure Code, 
1882, is absolute and is not limited to the time 
during which the property is under the Collector's 
control. Therefore, a mortgage created by a judgment- 
debtor in defiance of the prohibition is of no effect 
even after the property has come back into his hands. 
‘PC GAURISHANKAR BALMUKUND, v, ŪHINNUMIYA, 14 
N. L. R. 181; 85 M, L. J. 733; 16 A. L. J, 995; 25 M. 


`L. T. 64 ` 312 





s. 325A 312 


Civil Procedure Code (Act V of 
1908), SS. 2, 47, 96. 

An order of Court dismisaing an application for a final 
degree for salè in a mortgage suit is a “decree” with- 
in the meaning of section 2, Civil Procedure Code. 

Such an order cannot be tréated as one under 
section 47, Civil Procedure Code,in execution of 
the preliminary decree, but is an order in the suit 
itself and is appealable as & decree under section 
° 96 of the Civil Procedure Code. MI SUuBBAGAKSHIMI 
AMMAL v. RaMALINGA Cuetty, 8 L, W. 626; 35 M. L. 
J. 552; (1918) M. W. N. 792; 24 M. L. T. 486 298 
SS. 2, 47—Esecution—Sale set aside on 
ground of fraud —Order setting aside sale, whether 
“deeree”. 





Commissioner js to exercise 


hal 


1016. 


Ib is not open to a party to impeach an exeoutior 
sale under section 47 of the Oivil Procedure Code, 


. and if a Court does, professing toact under section 


47, set aside a sale on the objection of the judgment- 
debtor in a proceeding between the judgment-debtor 
and the decree-holder, the order setting aside the 
sale will not be a decree. Pat Maura Bux ». 
RAGHUBAR GANJHU, 3 P. L. T. 645 560 
S. I [—Res judicata between co-defendants 
—Conflict of interests inter se, absence of, effect 
of —Implied adjudication, whether res judicata, 
Actual adjudication on an issue in a suit is not 
necessary to constitute the deoision res judicata in 





a subsequent suit. If the decision come to inthe - 


earlier suit impliedly decides the point which is in 
issue in a subsequent suit, it would be res judicata, 

Where the parties to asuit were co-defendants 
in‘an earlier suit and there was nothing to show 
that there was a conflict of interests inter se between 
them, the decision in the earlier suit will not 
operate as res judicata inthe subsequent suit. Mi 
PoyyaLl Narcker v, SUBBA NAICKER, 8 L Woe 


(1918) M. W. N, 667; 24 M. L. T. 205 





S. I] —Res judicita—Decision of Subor- 
dinate Judge, whether res judicata in, subsequent 
suit of Small Cause mature, ‘ 
The decision of a Subordinate Judge in a previou 

guit ia res judicata in a subsequent Small Oause suit 

between the same parties inasmuch as the inability 

of the‘Subordinate Judge to entertain a claim of a 

Small Cause nature arises not from incompstence buf 

from the existence of another Court with a prefer- 

ential jurisdiction. N MADHORAO v. Amrit Kao, 14 

N. L. BR. 118 ` 





sary for decision of suit, whether res judicata, `- 

Where it appears from the judgment of a Court 
that.the real ground of decision is a particular 
finding, which alone is sufficient for the disposal of 
the case, and that it has given other findings as well 
which are not necessary for the decision of the suit, 
the former finding is the only finding which ope- , 
rates as res judicata, especially when it is found that 
the judgment has been appealed from and that the 
Appellate Court has taken into consideration that 
finding alone. © PARMESHAR Din v. DEBI PRASAD, 6 
O. L. J. 647 - - 386 
s. I |—Res judicata—Hinds Law—Widow, 
decree against, whether bars suit of reverstoner, 
Whera the estate of a deceased Hindu has 





aki ee 


- vested in a female heir, a decree fairly and properly 


obtained against her in regard to the estate is, in 


` the absence of fraud or collusion, binding on the 


reyersionary heir; and where merits are tried and 
‘the trial is fair and honest, a Hindu lady otherwise 
qualified to represent the estate in litigation does 


. not cease to be:so qualified merely owing to a 


personal disability or a disadvantage as a litigant. 

_A Hindu widow sued for a declaration that she 
has not validly adopted the defendant as a son to 
her deceased husband. Both Courts ia India dis- 
missed the suit, holding that by her own ‘acts she 
was personally estopped from denying the validity 
of the adoption. The Privy .Conncil affirmed that 
decision and also held that she had authority 
from her deceased husband to make the adoption in 
question and that thedefendant had been validly 
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S. -I [—Res judicata—Finding not neces- — 
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adopted. On the death of the widow the next 
reversioner sued to eject the adopted son, on the 


ground that inasmuch as the widow had no ‘authority . 


from her deceased husband to make an adoptién 
the defendant had not been validly adopted: 
Held,'that though the rule of res judicata, as enacted 
in section 11 of the Code of Civil Procedure, was not 
strictly applicable to the case, the principle of res 
judicata applied, and that . the decision in the 
widow’s suiton the question whether -the defendant 
had’ or had not been validly adopted, barred the 
suit of the reversioner. P © Risan SINGH v. BAL- 
WANT SINGH, 24 M. L, T, 861; 230. L. J. 619; 40 A. 
593; 9 L. W. 52 553 
——-—— S. 2 Í —Jurisdiction—Appeal, second, ques- 
tion of jurisdiction, whether can be raised in. ` 
. The question that the primary Court had no 
territorial jurisdictiomcannot he gone into in second 
appeal, unless it was raised at the earliest possible 
moment in the course of the suit. © CHANDRA MOYI 
CHOWDHURANI V. GREGSON ; i 
- Se 22—Transfer of case—Application for 
transfer by defendant _objecting td jurisdiction of 
Court, maintainability of—Inconvenience of defend- 





ant’s witnesses, whether ground for transfer—Plaint- 


ifs choice of forum, interference with. 

A defendantin a suit, who takes objection to the 
jurisdiction of the Court in which the suip has been 
instituted cannot maintain an application for 
its transfer to another Conrt under section 22 
of the Civil Procedure Code. : 

A. plaintiff's right to choose his own forum cannot 
be taken, away from him except for very cogent 
reasons. a | 

The fact that a defendant’s witnesses would be 
very much inconvenienced if the suit continues in 
the Court chosen by the plaintiff. as his forwm is 
not a sufficient ground for taking action under 
section 22 of the Civil Procedure Code. OQ AsKARAN 
Barnu. BHOLA Nara, 21 O. ©, 217 
—— S, 35—Costs—Practice. 2 

As regards costs of suit the parties ore, in the 
absence of any special reason, entitled to have the 
ordinary rule observed, namely, that usually costs 
follow the event. © Brsoy CHAND v, THE SECRETARY 


oF STATE 972 
= anan SS, 47 298, 560 


Sa 47; 0. XXI, rr. 2, 53 (6)— 
Attachmentof decree— Adjustment after attachment, 
effect of, on rights of attaching creditor—Notice, ab- 
sence of, to judgment-debtor, efect of—Application 
by decree-holder to record adjustment— Attaching 
creditor brought on record—Order on application 
whether appealable—“ Either through Court or other. 
wise” in O. XXI, r. 53, meaning of. 


Where a decree, which is under attachment at the 
instance of the decree-holder’s oreditor, is adjusted 
after the attachment, the adjustment does not bind 
the attaching creditor, whether notice of the attach- 
ment has been issued to the judrment-.debtor or 
not under the provisions of Order XXI, rule 53 (6)- 
Civil Procedure Code, ; 

In such a case, ifan application is mad 
deocree-holder to record the adjustment, it olan 
open to the attaching creditor to come in and object 
to the entering of satisfaction and any order passed 





f 


Kd 


NA 


-a 


% 
“a 
` 


Vol, XLVIII] 


Civil Procedure Code—1908—contd, 


by the Court would be appealable as one covered 
by section 47, Civit Procedure Code, 

~If the attachment was after the adjustment, the 
attaching creditor has no locus standi and it would 
not be open to him to raise any question within the 
meaning of section 47. 

Quxre.— Whether the Court cquld suo motu make 
the attaching creditor party to the satisfuction or 
adjustment proceedings, l 

Per Abdur Rahim, J.—The words “either through 
Court or otherwise” in Order XXT, rule 53, Civil Pro- 
cedure Code, refer to “payment or adjustment”. and 
not to “notice” preceding it. i 


The attachment of 9 decree is complete witout 


notice to the judgment-debtor and the holder of 
the decree has no right to doal with it after 
attachment. MI KUPPUSAMI IYER v. KUPPUSAMI IYER, 
(1918) M. W.N. 874;24M.L. T. 49%;9 L. 4 09 
— SS, 47, 144, 151—Decree, ex parte, 
sgt aside—Sale im execution of decreg, whether can 
e set aside—Limitation Act (1X of 1908), Sch. I, 
Art, 181—Limitation for application to.set aside 
sale, commceencement of. : 
Plaintiff obtained an ex parte decree against the 
defendant and caused the latter’s -house to be 
sold in execution and purchased if himself. The 
defendant subsequently. got the ex parte decree set 
aside but on a retrial of the case a decree was 
again passed against him. He then applied to have 
the previous sale of the house set aside: 
Held, (1) that the ex parte decree having been 
set aside, the sale which was held in execation of 
that decree ought itself to ba set aside as being no 
longer based onany solid foundation. 
e (2) that the application to set aside the salo could 
-be treated as one under section 47,or section 144 
or section 151 of the Civil Procedure Code; 
. (3) that the application was governed by Article 
1861 of Schedule I of the Limitation Act and that 
limitation begantorun from the date on which the 
ex parte decree was set aside. B Surivuar BABYA 
Swaurv. Yesu Curoo Nayaxiy, 20 Box. L R, 925 


. l 130 
mamane SS y 47, I I5, 0. KAT, r. 96, 0. 


~- — MLV, r. I —Erecution of decree—Delirery of 


possession, proceedings for, nature of—Order direct- 
—iny delivery of possession—Review ~Jurisdiction of 
Court—Revision, whether Lies. 


al 


Proceedings for delivery of possession are not. 


proceedings in connection with the” execution 
ofa decree, aud, therefore, no appeal lies against 
an order passed in such proceedings. 
“ Where, through no fault of the judgment-debtor, 
the fact that an application for delivery of posses- 
sion is barred by time is kept from the knowledge 
of the Court, and an order is passed directing 
delivery of possession, the Court has, on the fact 
being brought to its notice, jmisdiction to review 
its previous order and to bring it in accordance 
with law, and the High Court has no power to 
interfere in revision with the order passed on review. 
Pat DuAninpsz Das y, HARIHAR PRASAD SINGH, 3 
P. L. T. 671 . T29 
tm S. 47,0. XXI, r. 2—Execution of 
decree——Payment out of Court not certified—Adjust- 
ment, whether can be recognised—Sale, whether 
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fraudulent—Mortgage suit—-Transfer, pendente lite, 

validity of. 

Plaintiff obtained a mortgage decree on foot 
of an unregistered mortgage and purchased the 
mortgaged properly in execution of the decrec. 
He obtained formal possession, but not actual 
possession, which was with the defendant who was 
a subsequent mortgagee ofthe property. During 
the pendency of the suit the mortgagor executed 
another mortgage in favonr of the defendant. 
Subsequently the plaintiff brought a suit to redeem 
the earlier mortgage executed in favour of tho 
‘defendant and the latter set up the plea that the 
Court sale under which the plaintiff claimed title 
was fraudulent, inasmuch as the decree had been 
satisfied before the sale was held: 

Held, (1) that under section 47 of the Civil Pro- 
cedure Code the question as to the satisfaction of 
the decree was a question arising in execution, which 
should have been tried by the executing Court 
under that section or, atthe discretion of that Court, 
by suits 

(2) thatin either case the Court would be pre- 


" cluded from recognising an uncertified adjustment: 


(3) that under section 52 of the Transfer of 
Property Act, the mortgagor who was a patty to the 
plaintifl’s mortgage suit could not transfer the 
property by way of: mortgage soas to affect the 
rights of the plaintiff to bring the property to sale 
free from such burden; 

(4) that, therefore, the plaintiff was entitled to 
redeem the earlier mortgage held by thedefendantand 
was not affected by the mortgage executed during 
the pendency of his suit. B- Moru Narsv GUJAR v. 
Hasan Farrexnan JUMAT, 20 Box. L. R. 929 135 
S. 47, O. XXI, r. 2l—Lzecution of 

decree—Sale, setting aside of—Judgment-debtor, 

remedy of-—Suit, separate, maintainability of. 

Where a judgment-debtor impeaches the validity 
of execution proceedings which preceded and led 
up to the sale of his preperty, and thus seeks to have 
the sale set aside, his remedy lies by application 
under section 47, Civil Procedure Code, and not by 
means of a separate suit, 

Wheré an auction-purchaser though he be also the 
decrae-holder sues to recover possession on the basis 
of his purchase, he does so asthe representative of 
the judgment-debtor and therefore the questions that 
arise in the suit-are quéstions between the judgment- 
debtor and his own representatives and are not 
covered by section 47 of the Civil Procedure Code. 

The right to bring an application within s certain 
period is not a vested right but a matter of procedure. 





«O Kaniz-Menpr Breas v. Rasur Bee, 60, L.T. 


551 x 


S. G4; scope of—Award made rule of Court 
—Attachment, prior, of properties allocated by award 
‘ to persons other than judgment-dedtors, whether 
‘avoids award—Purchase -subsequent to decree on 
award, effect of. 
Section 64, Civil Procedure Code, avoids only 
private transfers and not awards which have become 
merged in a decree of Court. 


A dispute between the plaintiffs and defendants 
Nos, 1 to 3 having been referred to arbitration, the 
arbitrator passed an award directing the delivery 
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of certain properties to the plaintiffs. The award 
was -filed in Court and a decree was passed in 
terms thereof. The properties had been attached 
by defendants Nos 4 and 5 as the properties of their 
judgment-debtors, defendants Nos. 1 to 8, before 
the passing of the award, but were purchased by 
them. in Court-auction after the decree. In 
a suit by the plaintiffs for possession of the 


_ properties: 


Heli, that as the attachment created no title in 
the defendants Nos. 4 and 5, ib could not invalidate 
the award, but must be taken to be subject to the 
rights created by it, and that as the sale took 
place after the decree which was passed in terms 
of the award, it was subject tothat decree. M 


Kasi Visvanataa CHETTIAR v. RAMASWAMI ATHITHA S5 


Napar, 85 M. L. J. 441; 8 L. W. 582; 24 M. L. T. 477 
i 123 
S. GI —Public nuisance, suit for removal of, 

by private person-——Special damage, proof of, 
The fact that a person suffers ina special degree 


the inconvenience felt by the public arising from ° 


a public nuisance cannot be said to causa him 

special damage and does not give him any right to 

sue for the removal of the- nuisance, unless he, 
proves that it causes him damage in a way different 

from the general public, N Rvuxauiv. Risas 88 

e Se - 5 

S. 92—Religious Endowments Act (XX of 

1868), s. 14, scope of—Suit to recover trust property 





of. 

Plaintiff, who claimed to be the representative of 
the original donor of a Hindu temple and to be 
interested in the property dedicated tu the temple 
and also claimed to be the Muktesar appointed by 
the Temple Committee in place of the defendants, 
sued the latter for (a) possession of what should be 


. found tobe the trast property on enquiry by the 


Court; (b) an account of the trust property, both 
capital and income, come to the hands of the 
defendants; (c) an account of all expenses properly 
incurred by the defendants; and (d) damages for 
breach of trust. The defendants claimed to be 
trustees entitled to hold the property from ganeration 
to generation subject to the due falfilment of the 
trust: 

Heid, that the’ suit, being one practically for the 
romoval of the defendants from their position as 
trustees, for the restoration of the trust property 
to the plaintiff asthe Muktesar appointed by the 


` Temple Committee, for taking accounts and for 


damages for breach of trust, was governed by 


- section 92 of the Civil Procedure Code and could 


only be brought in conformity with the provisions 
of that section. WA 

Per Marten, J.—There is much which is in common 
between section 92 of the Civil Procedure Code 
and section 14 of the Religions Endowments Act, 
but the former is substantially the wider section 
and provides inter alia for settling a scheme which 
is a jurisdiction of a very wide and beneficial nature. 
A plaintif may proceed‘ for appropriate relief under 
either section, and the opening words of section 92 
(2) of the Civil Procedure Code mean only that if he 
elects to proceed under the Religious Endowments 


~ Act he is not to be prevented from so doing by 


b. 
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section 92. B HANSRAJ I apDASHET V. ANANT PADMA- 
NARH Buart, 20 Bow. L. R. 954 `` 514 
Sı 92; scope of. : 
Scotion 92 of the Civil Frocedure Code is manda- 
tory, anda suit claiming any-of the reliefs specified 
therein must be brought under, and in conformity 
with, its provisions or not at all. If a plaintiff sets 
up a trust, “created for public purposes of a charitable 
or religious nature,” aud claims “as a porson having 
an interest in the trust” any of the reliefs specified 





in section 92 of the Civil Procedure_Code, he muet. 


do so in accordance with the terms of the 
section A Namur HAG v, MOHAMMAD PROE 


Lay, 16 A.L.J. 841 


S. Q2—Suit in respect of choultry —Person 
“interested,” meaning of. 
In a suit for settling the scheme of a public 
choultry, the residents of the locality where the 
choultry is situate and who are also members of 
the community for ‘whose benefit the charity was 
founded, are persons having an ‘interest’ in the charity 
within the meaning of section 92, Civil Procedure 
Code. -M- “GARUDA BANYASAYAYA v, NERELLA 
MuTHEMMA, 35 M, L. J. 661; 9 L. W.J; 25 M. L: T. 
g8 740 
S. 96 . 298 
—_— S. 96, QO. XLI, r. 22—Prorincial 
Insolvency Act (111 of 1907), ss. 46, 47—Appeal—“Tn 
regard to proceedings under this Act”, meaning of — 





from persons claiming as trustees, maintainability — Memorandum of objections, whether can be presented 


—Appeal barred by time, effect of—“Procedure on 

hearing,’ meaning of. 

A memorandum of objections can be presented 
in an appeal against a decision under the Provincial 
Insolvency Act. ; KM - š 

Where, however, the appeal is dismissed as present- 
ed out of time, the memorandum of objections 
cannot be heard. = . 

Per Wallis, 0. J.—The expression “in regard to 
proceedings under this Act in Courts subordinate 


to them” in section 47 (2) of the Provincial Insol-. 


vency Act is wide enough to cover cases in the- 
subordinate Courts which ‘come before the High 
Court or District Court on appeal or revision as 
well as applications for transfer, etc. The procedure 
prescribed in the Civil Procedure Code is the staudard 
procedure and applies not only to insolvency cases in 
original Courts but also to cases of appeal and 
revision provided for‘in the Insolvency Act. . 

The right of a respondent to proceed by way. of 
memorandum of objections is strictly incidental to 
the filing of the original appeal in time, and it is 
open to a party against whom a memorandum of 
Objections has been filed to sət up the bar that the 
original appeal was filed out of time. 

Per Sadasiva Aiyar, J.—The right to prefer an, 
appeal by way of memorandum of objections is an 
extension of the right of appeal, which must be 
given by Statute. Statutory provisions relating to 
such rights shonid be. strictly construed. Order 
XLI, rule 22, of the Civil Procedure Code must, if 
possible, not be extended in favour of the right of 
a respondent to file a memorandum of objections 
so as to prejudice parties who have obtained a 
decree in their favour in the lower Court and who 
might reasonibly entertain the belief that, as the 
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-time for preferring an appeal has expired, the 
rights which have been established in their favour 
under the decision of the Court of first instance 


“have become finally secure. 


The expression “in regard to civil suits” in section 
47 (2) of the Provincial Insolvency Act includes pro- 
ceedings in appeal in civil suits +». . 

Per Spencer, J.— The word “hearing™in the heading 
to Order XLI, Civil Procedure Code, means hearing 
on the merits, and the heading “procedure on hearing” 
indicates that the respondent’s right to take cross- 
objections, which up to the time of the hearing 
was an inchoate right, becomes perfected at the 
hearing of the appeal, The words “upon the hearing” 
in section 561 of the old Code were probably omit- 
ted in the new.Code as. being redundant, ` M 
ALAGAPPA CHETTIAR v. CHOCKALINGAM CHertry, 35 M, 
L. J. 236; 8 L,-W, 240; 24 ,M. L. T, 187; (1918) M. W. 
N. 688; 41 M. 904 203 
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judgment against which the High Court can 
grant acertificate to appeal to the Privy Council 
under section 109, Oivil Procedure Code. 
, Where every issue of fact has been found by the 
Appellate Court and the remand is directed solely 
with a view to give the consequent reliefs depends 
ent on the conclusions of the Appellate Court, the 
jadgment must be regarded as final within the 
meaning of that expression in section 109 (a), Civil 
Procedure Code. 
The mere fact that a judgment has not been 
given on a preliminary point will not render it 
necessarily s final adjudication. The question in 


‘each case willbe whether the pronouncement by 


the Appellate Court has given a final decision upon 
all the rights litigated. - 

. Where a final decision is given on ono of the 
issues on the meritsand a retrial is ordered in 
respect of the other points or issnes, the judgment 


S. 97—Preliminary decree, appeal against ‘isnot final under section 109 (a), Civil Procedure 


~—-Decree reversed or modified—Final decree passed 

before result af appeal, effect of. 

If a preliminary decree passed under section 97 
of the Oivil Procedure Code is reversed or-sub- 
stantially modified im appeal, the final decree passed 
on the footing of that preliminary decree before the 
decision in appeal ceases to be operative. IVI Coxniag 
Mupaby v, RANGASWAMI MUDALI, 35 M. L.J. 361 7 





not affecting merits—Appeal, second, whether lies— 
Custom, evidence of— High Court, whether can go into 


evidence in seeond appeal. 


In a case where a custom differing from the 


general law is set up, the High Court is not precluded 
in second appeal from cénsidering whether the 
evidence adduced suffices to establish all the elements 
(antiquity, continuity and certainty) necessary to 
constitute a valid custom. 

During the pendency of a suit, the plaintiff having 
died, his son, who had been adjudged an insolvent 
during the lifetime of his father, was admitted to 
continue the suit. The defendants did not raise 
any objection in the Court of first instance to his 
substitutidn. An objection was raised in the first 
Appellate Court but was rejected. The objection 
being repeated in the second Appellate Court: 

Held, that even if thére was an error, the merits 


were unaffected thereby and section 100 (1) (c), Civil ` 


Procedure Code, precluded a second appeal on that 
point. ÎN BALIBHADRADAS v. MIROHIT AT, 
S. 104 (€)—Arbditration Act (IX of 1899), 

8. 19-—Appeal, -right of, against order under s. 19 of 

Arbitration Act. 

An appeal lies under section 104 (e), Civil Pro- 
cedure Code, against an order passed under section 
19 of the Arbitration Act, staying or refusing to 
stay a suit, where there is an agreement to refer to 
arbitration. S Konoman KALUMAL U. VOLKART BROS., 
129, L. R.8384 í 434 

‘Se IO9—Appeal to Privy Council— 

Remand by High Court for retrial—Leave, grant 

of, conditions determining—Rinal judgment, test 

of-—Judgment on merits on one issue and remand on 

another—Certificate, grant of, in respect of portion of 
judgment, propriety of. 

Where a High Court, on appeal, remands a case 
for retrial by the lower Court, there is no final 





S. 100 (1) (C)—Procedure, mistake in, - 


Code, and leave- cannot granted to appeal to the 
Privy Council in respect only of the adjudication on 
the merits. MI VADDIPARTHI MANGAYYA v. VADDIPAR- 
THI VENKATARAMANAMURTHY, (1918) M. W. N. 844 


S. 110—Appealto Privy Council—Cross- 
appeals to High Court—High Court affirming part 
of decree and reversing part—Leave, whether can be 
granted, i 


Plaintiffs suit was decreed in part by the trial 
Court. There were cross-appeals to the High Court 
and the latter dismissed the plaintiff’s appeal and 
accepted that of the defendant. The plaintiff applied 
for and obtained leave to appeal to the Privy Council 
against the-decree by which the defendant’s appeal 
had been accepted. He then upplied for leave to appeal 
against the decree by which his own appeal had been 
dismissed and the.trial Court’s decree had to that 
extent been confirmed: 


Held, that ‘no substantial question of law being 
involved inthe case and the trial Court’s decree 
having been confirmed, leave to appeal to the Privy 
Counoil could not be granted. A Curransi LAL v, 
BEHARI Lar, 16 A. L. J. 864 12 


S. 115 129, 499 
s. 115, O. XXL rr. 91, 92, 93- 


Execution of decree—Sale, cancellation of, for want 
of saleable interest in judgment-debtor—Notice, abe 
sence of, to persons entitled to rateable distribution, 
effect of —Revision—High Court, power of interference 
Where an execution sale is cancelled under the 
provisions of Order XXI, rule l, Civil Procedure 
Code, without notice to persons having an order in 
their favour for rateable distribution of the property, 
the Court, in passing the order, cannot be said to 
have failed or declined to exercise a jurisdiction 
vested in it by law and tho High Court cannot 
interfere with the order in revisioun. 

A mere error in the interpretation of a section 
ig nota failure to exercise jurisdiction within the 
meaning of section 115, Civil Procedure Code. 

Semble.— Persons who have an order for rateable 
distribution in their favour are persons affected by 
an application to set aside the sale within the 
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meaning of Order XXI, rule 92, Civil Procedure 

- Code, and an order made behind their backs cannot 
bind them for the purposes of Order XXI, rule 93. 
Wi KOMANDUR KrisHNAMACHARLU v., B. Danosr Rao, 
(1918) M. W. N. 716; 35-M. L., J. 604; 8 L. W. 592; 24 
M. L. T. 482 l 38 

s. I 1 5—Receiver, appointment of—Court, 

refusal of, to help Receiver to discharge his duties 

Jurisdiction, refusal to exercise—Revision—High 

Court, power of interference of, 

A Courż is bound to assist the Receiver appointed 

“in a suit in the execution of his duties by issue of 
all necessary orders to the parties and by enforcing 
them, if necessary, by contempt proceedings, and 
its refusal to take action or postponement of it is 

_a refusal to exercise jurisdiction within the meaning 
of section 115 of the Civil Procedure Code. 

Where, therefore, a Receiver~was appointed in a 
suit to have custody of certain jewels and on his 
representing to the Court that the jewels were with 
the respondent, ihe Court directed him to sue the 
latter and when the Receiver filed the suit, the Court 
postponed the tiial of the suit: 

- — Held, that the Court failed to exercise a jurisdiction 
vested in it by law within the meaning of section 
115, Civil Procedure Code. Wi Ramacnanpra ATYAR 
v. Ragu, 8 L. W. 436 139 

S. 115, O. IX, r. 9— Restoration of suit 

dismissed for default—Sufficient vause, absence of 

—Order restoring suit, whether without jurisdiction 

— Revision. 

On an appeal against an order of the primary 
Court refusing to restore a suit dismissed for default 
the Appellate Court restored the suit, although it 
found that the plaintiff could not show suficient 
cause for his non-appearance within the meaning of 

-» Order IX, rule 9, Civil Procedure Code: 

Held, that the order of the Appellate Court was 
not without jurisdiction. © NALLADAROO v., Hart 
Kissen RATHI - 961 

S. I 15—Revision 433 

S. [15—Revision—Erroneous decision of 
law, whether ground for interference—Remedy, other, 
open toaggrieved party, effect cf. 

An erroneous decision of law cannot be regarded 
as an exercise of jurisdiction with which the Court 
was not vested by law and doos not, therefore, 
furnish a ground for interference in revision. 

It is not the practice of the High Court to inter. 
fere in revision when another remedy is open to the 
aggrieved party, and when no great injustice or in- 
convenience would follow from the refusal to interfere. 
N GULAM v. SHEODIN Ram 
S. I 15—Revision—Error of law, whether 














-7 ground for interference, 


An error ina conclusion of law arrived. at by the 
lower Court is no gronnd for revision under section 
1:5 of the Civil Procedure Code. N Baru BALAJER 
v. DHANKU : 160 
S. I 15—Revision—High Court, powers of 

interference of-—Evrror of law or fact. 

The High Court will not interfere, in revision, 
with the finding or decision of a subordinate Court, 
under section 115 of the C vil Procedure Code, on the 
ground that it erred in Jaw or fact in its appreciation 
of the merits. To justify the High Court’s inter- 

-ference, there must be a want of, or a failure to 
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exercise, jurisdiction by the subordinate Court. M 


KRISANASWAMI IYER, In re, 35 M. L. J. 251 128 
S. 115, O. HI, r. 4; Ov XX, r. 
89, O. XXXII, r. 5—Revision—High Court, 
power of interference of--Faecution—Aj plication to 

set aside gale on behalf of minor. . 

Under section 115 of the Civil Procedure Code 
the High Courtis competent to revise a conclusion 
of law or of fact which bears on a question of juris. 
diction. E 

In execution ofa simple ‘money decree paesed 
against a minor, a house belonging tothe minor was 
attached and advertised for sale.’ An application 
asking for an adjournment of the sale was put in 
by a Vakil appointed by the guardian of the miner, 
but the vakalatnamah did not state that the guar- 
dian was executing itas such. An affidavit was filed 
by the guardian along with the application. The 
Court adjourned the tale and on the adjourned 
date the property was sold to a stranger. There- 
upon the same Vakil purporting to act on behalf 
of the minor filed an application under Order KAT, 
rule 89, of the Civil Procedure Code to set aside 
the sale. The Court rejected the application on 
the ground that it was not filed by the guardian or 
by a properly appointed Vaki: ` , 

Held, (1) that the application was in order inas- 
much as it had been filed by a Vakil appointed by 
the guardian of the minor; ~ 


(2) that the refusal of the Court to entertain tho 


application Amounted to a refusal to exercise- a 
jurisdiction vested in it and that, therefore, the High 
Court was entitled to interfere in revision under 
section 115 of the Civil Procednre Code. A Brenan 
Lat v. BALDEO Narain, 16 A. L. J. 717; 40 A. 674 14 





decision upon point of law, whether ground for inier- 

ference. 

Section ]]65 ofthe Code of Civil Procedure doeg 
not apply to cases where the law enunciated hy the 
lower Court is wrong with regard to the discretion 
vested in if or where the evidence adduced was 
inadmissible or was misunderstood, inasmuch as 
all those are errors affecting merely the result of the 
cogitation of the Court upon the facts submitted to 
it: they are not errors involving any question of 
jurisdiction, Pat Jaxxi Kuer v. Koxur DUSADH, 
(1918) Par. 347 i 930 
—— S, I 15 —Revision ~ Question of law- High 

Court, power of interference of. 

A High Court cannot interfere under the terms 
of section 115, Code of Civil Procedure, with a decision 
at the instance of persons whocomplain of the 
decision cn a point oflaw. © BIBAUTI BHUSAN 
CHAKRAVARTY v. UMESH CHANDRA MUKHERIEE 614 
ama Se 115, 0. XXIUT, re I (2) — With- 

drawal of suit, leave for, grant of, for reascns not 

covered by sub-rule (2)—Revision—High Court, 
whether can interfere—Misapplication of law— 

Jurisdiction, illegal exercise of. 7 

The High Court has power to interfere-in revision 
ina case where withdrawal of a suit has been 
allowed withont reasons which can properly be 


regarded as covered by Order XXIII, rule J, sub-rule : 


2 of the Civil Procedure Code. ; 
_ To apply a provision of law to a case to which 
it has no application is to act withont jurisdiction 


S. 11 5— Revision- Jurisdicticon—Erroneous 6 


tm 
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or at any rate to act illegally inthe exercise af 

jurisdiction within the meaning of section 115 of the 

Civil Procedure Code, N Doma‘v.: DayaRaM ee 

Ss. 144 -~ 130 

S. 14.5, applicability of, to suretu bonds 
enecuted outside Court. 

‘Section 145, Civil Procedure Code, i is confined to` 
cases where the liability of the surety has been 
entered into inthe face of the Court or has -been 
recorded by Court in accordance with the provi- 
sions of the Code. 
bonds taken by a judgment-creditor outside the 
Court. Wi SUBBARAYA PILLAI D. SATHANATHA PANDA- 
RAM, 8 L. W. 507; (1918) M. W. N. 764; 24 M. L. T. 


416/ 4 9340 
S. 146, O. XXII, r. I 0—" Proceeding? 
and ‘ ‘claiming under” in s. 146, meanings of-—Assign- 
ment of party’s interest pending suit-— Appeal, rights 
to, by Assignee—Onvisaion to be invpleaded tn suit, 
effect of—Plaint, return of, for presentation to proper 
Cotirt—Derolution of interest during pendency of 
proceedings in first Court, effect of, on proceedings in 
second Court. 

Order XXII, rule 10, Civil Procedure Code, only 
governs applications made to continue a suit. 
Applications presented after the termination of the 
suit are not within the rule. 

The “proceeding” contemplated by section 14f, 
Civil Procedure Code, includes an appeal and the 
expression “claiming under” in the section is wide 
enough to cover cases of devolution, eto , mentioned 
in Order XXI, rule 10, of the Code. 

The effect of section -146 of the Civil Procedure 
Code is to grantan assignee of the interest of a 
party.toa suit a right to prefer an appeal against 
the decrees passed | in the suit which his assignor 








could have preferred, even though the assignee did 


nob make himself a party to the suit, 
\ Obiter.—Where a plaint is returned for presenta- 
tion to the proper Court, any devolution of interest 


which takes place while the proceedings are pending- 


in the first Court must be taken to be a devolution 
in the course of ‘the suit which is subsequently tried 
in the second Court. WI Siraramaswamy v. DULLA 
LAKSHMI NARASAMMA, 8 L. W. 21; 41 M. 510 840 
——— S. 151 130 
S. 151 ~-Hzecution of decree of High Court 
at variance with purport of decree—Inherent power 
of High Court to interfere. 

Where it is brought to the notice of the High 
Court that a decree passed by it is being executed 
in a manner manifestly at variance with fhe 
purport and intention of that decree, the High 
Court, under its inherent powers of’ supervision 
which are abled saved by section 151 of the 
Civil Procedure Code, can take such action for the 
ends of justice may be necessary to enforce tha 
proper execution of the decree. Pat Kurapa Prasap 
TEWARI v. SADEU CHARAN Tewari, 3 P. L, i ay 

Sa 151, O. XLI, Y. 27-—Execution of 
~ deed—-Additional evidence, admission of — Substantial 
cause— Appellate Court, power of. 

In & suit the plaintiffs had some«reason to 





_ @uppose that the execution of the deeds on which 


the suit was based would not be seriously challeng- 
ed. Butit was seriously challenged. The plaint- 


It does not extend to surety.. 
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iffs then produced formal evidence of the execution 
of the deeds, by examining a witness to prove the 
signature of one of the attesting witnesses to the 
deeds. The trial Court, however, disbelieved thig 
witness and dismissed the suit: 

. Held, that under these circumstances ‘there wag 
substantial cause to justify the Appellate Court 
under section 15! and Order XLI, rule 47, Civil 
Procedure Code, in permitting the plaintiffs to 
produce additional evidence as to the execution of 
the deeds, O MANGAL v, INDAR Kuanr, 6 O. L, J. 745 

1007 
——— §. 151, O. XL, r. I; Ow. XLHI r. 

I (S)—Revision—Inherent power of Court to treat 

revision Gs appeal, 

The High Court has jurisdiction, in the exercise 
of its inherént. powers under section 151 of tho 
Civil Procedure Code, to condone in special cases the 
misapplication of the provisions ofthe Coda, if the 
provisions of the law as regards limitation and Court. 
fees are complied with. 

The High Court has authority to convert an 
application for revision into a memorandum of 
appeal. Pat Dunain Sona KYER v, JAMIL AHMAD 


—— Sa 152, O. XLI, r. 33—Appellate 
Court, power of, to correct accidental slips in judg- 
ment and decree of lower Court, 

An Appellate Court has, under Order XLI, rule 88 
of the Civil Procedure Code, power to correct acci. 
dental slips in the judgment and decree of the 
lower Court, although rio application has been made 
to it under section 152 of the Code. N Ditesuwar 
RAM BRAHMAN v. NOHAR SINGH 
m Oa y Ya B—Joinder of causes of action— 

Suit for rent by co-sharer landlord—Prayer jor re. 

covery of share of rent against tenants, achether can 

be joined with prayer for relief in alternative against 
co-sharer landlords. 

The plaintiff as purcHaser of an eight-annas 
share of an estate brought a suit against the tenants 
making his co-sharers “pro forma defendants, with a 
prayer to recover his share of the rent from the 
tenant defendants or in the alternative from the 
pro forma defendants, if it was found that the latter 
had realized the share of the rent due to the plaint- 
iff: 

Held, (1) that the prayer for the rélief against the 
pro forma defendants could be joined with the prayer 
for the recovery of rent against the principal defend- 
ants inasmuch as Order], rule 8, of the Civil 
Procedure Code provides "for the joinder of such 
claims, and it is a well-established practice to join 
such claims; 


(2) that the pro forma defendants having recovered 
the whole rent, asserting only an cight-annag 
interest in the superior right, they wero bound to 
make over half of the rent collected tothe owuer of 


the other half of the proprietary right. © Iswar 
DALIN V. GIRINDRA KUMAR NAG R 726 





O. 1, r. 9, Sch. li, para, 2]— 
Arbitration—Reference to arbitration by some mep- 
bers of joint family for partition-—-Award, validity of 
Where the question of the partition of the family 

properties of a joint Hindu family is referred to 

arbitration and some-of the members of tho joint 


=“ 
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family are not party tothe reference, the award 
‘given in pursuance of such reference partitioning the 
family property is invalid and cannot be filed under 
paragraph 21 of Schedule II of the Civil Procedure 
Code Pats Cuorrey LAL v. Mapuo BIRI 3 
O. lIr. 10—-Appeal—Nisjoinder of par- 

ties——Procedure, proper, - 

The appellant was the firstr defendant in a suit 
brought by the plaintiff. The primary Court decreed 
the suit with costs against the appellant. On appeal 
the lower Appellate Court, finding that the appellant 
was nota necessary party tothe suit and was 
wrongly joined as a defendant, struck off the appel- 
lant’s name from the record as a defendant and 
dismissed his appeal, making no order as to costs: 

Held, that the proper order. which should have 
been made by the lower Appellate Court was to 
set aside the order of the primary Court and to 
dismiss the suit against the appellant with costs. C 
SECRETARY or Stare v. OHATURBHUI NANDA 963 

O. H, r. 2— Morigage—Suit claiming that 

mortgage has been satisfied and for recovery of ewcess 

balance realised by mortgagee, dismissal of— Ree 
demption, suit for, maintainability of. 

Plaintiff mortgagor brought a suit against the 
defendant mortgagee, claiming that the latter had 
realised more than was due to him under the mort- 
gage and asking for a decree for Rs. 100. The 

„Court held that the mortgage had not been paid 
off and dismissed the suit. Subsequently the plaintiff 
brought a suit to redeem the mortgage: 

Held, that the suit for redemption’ was barred b 
Order II, rule 2 of the Civil Procedure Code. p 
BARKHURDAR v, OnaTTA Man, 119 P. R. 1918 798 

O. Il, r. 2—Specific performance of agree 
ment to lease, decree for—Possession, subsequent, suit 
for, maintainability of—Abandonment of cluim— 

Cause of action —Lease granted to third person after 

decree, validity of, 

The relief for possession isnot a part of the 
claim which a plaintiff suing for the specific perfor- 
mance of an agreemeut to lease is entitled to make 
in respect of the breach of the defendant’s agree- 
ment to demise the land. 

Therefore, where a plaintiff obtained a decree 
for the specific performance of an agreement to 
lease and after the execution of the lease by the 
defendant brought a sùit for possession of the land 
demised: 

' Held, that the suit for possession was not barred 
by the provisions of Order II, rule 2 of the Civil 
Procedure Code. N Panpu'v. Sivan Prasan, 14 N. 


`L. R, 176 188 
O. II, r. 4 14 
a Vy Pe 17—Summons, service of, modes 
of—Copy of summons delivered to defendant—Re. 
fusal to sign acknowledgment—Fatlure to afie copy 

to door—Service, whether- effected. 

The object of serving `a summons is that the 
defendant may be informed of the institution of 
the suit in sufficient time before the date fixed for 
“the hearing, and the procedure laid down for the 
service of summonses is intended to guard against 
fraud and ensure that the proper person has been 
served. 

There are three modes of serving a summons on a 
defendant; (1) by delivery of a copy of the gum. 


N 
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mons to the defendant personally or to an agent 04 


some one on his behalf and by obtaining the signature 
of the person to whom the said copy is delivered to an 


acknowledgment of service endorsed on the original 


summons; É 

(2) by affixing a copy of the summons on the 
door of the defendant’s residence or place of 
business; 

(3) by effecting substituted service as laid down 
in rule 20°of Order V ofthe Civil Procedure Code. 

Where a copy of the summons was delivered to 
the defendant who refused to sign the required 
acknowledgment, but no copy of the summons was 
affixed to the door of his honse: 

Held, that the summons was not duly served. P 
Diwan Cuanp v, Pagrat, 99 P. R. 1918; 184 P. W. 
R. 1918 » : 28 
= -~ QO. VI, r. I 7—Amendment of pleadings—~ 

Party, whether can resile from statement of Pleader— 

Discretion of Court. 

Where ina case, after the evidence had been 
recorded and the case had become ripe for judgment, 
the Court.found that the plaintiff’s Pleader had, in 
the beginning of the trial and as a result of misin- 
formation, made a wrong statement,and allowed 
the plaintiff to resile from it: 

Held, that the Court was justified in exercising the 
wide discretion conferred upon it under Order VI, rule 
17, of the Civil Procedure Code. P Cuunan Bai v. 
Rama Nam, 113 P. W. R 1918 114 
O. VI, r. 1 7—Amendment of pleadings — 
Written statement—Plea, new, whether can be allowed 

to be taken at late stage. 3 

Where more than a year „after the settling of 
issues in a suit, when the case was completely ready 
for hearing, the defendant songhi'to be allowed to 
put in a fresh written statement raising a completely 
new point about which the defendant had no real 
information: < 

Held, that he could not be allowed todoso. Pat 
BIsHENDAYAL V, JAISERI KUER, (1918) Par. 323 746 
a IX, r. 8, O. XIV, r. I; ch (5) 

—Date fixed for settlement of issues, whether date 

fixed for hearing. . h 

The date fixed for the settlement of issues isa 
date fixed -for the hearing of the suit within the 
meaning of Order IX, rule 8 of the Civil Procedure 
Code. Pat Fiex or Han Cuanp Rat-ANAND Ram v. 
Ram BAHADUR Sines, (1919) Par. 32 2 
O. IK, r.9 961 
O. IX, r. I3, scope of —Mortgage decree 

—-Final decree passed ex parte, application to set 
~- aside, maintainability of. í 

A final decree „passed ew parte in a mortgage suit 
is a ‘decree’ within the meaning of Order IX, rule 13, 
Civil Procedure Code, and an application to set it 
aside is, therefore, maintainable under the rule. 
IVI KANAKASUNDARAM PILLAI u. SomMssUNDARAM 
Pinpal, 85 M. L. J. 875 
i On Xy Pa B— Personal attendance of parties, 

when to be ordered. 

Before a legal order can be passed against a party 
directing him to appear in Court under the provisions 
of Order X, rule 4 of tha Civil Procedure Code, it is 
necessary that the Court should find, in the first® 
place, that there are material questions relating to 
the suit which must be answered either by such 
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party or by his Pleader, and when such party has a 
Pleader, it is only when the Pleader is unable or 
refuses to answer those questions that Lhe Court may 
direct the party to appear in person. O Ner-ut- 
Istam v. OADIR BAKEHSH, 21 O. O. 252 269 
a XI, r. Zl] —Discovery of documents 


order for~ Failura to obey order, effect of. | | 7 
Where a party fails to comply with an order for 
discovery, the proper remedy is for the party seeking 
discovery to apply to havethe proceedings stayed 


or the suit, dismissed. ,Pat Kunz LAL v, Banin 





LALE Per : 
O. XIV, r. I, cl. (5) _ 192 
O. XX, F. I, Q. XXII, Fa 6—Death of 
- party before conclusion of arguments—Judgment, 
delivery of, after death, effect of. < 
Where a party to a suit died after arguments 
were partly heard and judgment was pronounced on 
a subsequent day when the argnménts were closed 
without the. legal representative of the deceased 
being brought on the record: 
Heid, that the judgment was a nullity and was not 
binding on‘ the deceased’s representative. 
Order .XX/ rule 1, Civil Frocedure Code, céntem- 





. 





plates that all arguments should be heard before the - 


case can be regarded as ripe for judgment. M 
AMERICAN Baptist Foreign Mission Socrgty ~. 


< AMMALANADHUNIL PATTABHIRAMAYYA 859 





rome O, XX, ra F— Judgment of Court of Small 
Causes, contents of. ` i 
Where in accordance with the provisions of Order 
XX, rule 4 of the Civil Procedure Code, the judgment 
of a Court of Small Canses contains the points for 
determination and the Judge’s decision thereon, but 


- . omits to give ~reasons for the decision, the. High 
Court will not interfere withit. © Protas CHUNDRA 








DUTT v, ABHIMANINI SURINI 752 
Pe O. XX, Fa 14 -470 
O. XXIL, P. 2 109, 135 





O. XXI, r. 2—Esxecution of decree—Pay- 
ment out of Court— Satisfaction not certified—~Eze- 

- cution, application for-—Suit by judgment-dedtor for 
damages—-Cause of action--Damages, measure of— 
Tamitation. 


Where a decree-holder does not certify a paymett l 


made to him out of Conrt by the judgment-debtor 
towards the satisfaction of the decree under the 
provisions of Order XXI,rule 2, Civil Procedure 
Code, and takes out execution without giving credit 
for such payment, the judgment-debtor has a right 
to sue the decree-holder for any damage’ he may 
have suffered by the latter's neglect to certify_and by 
the proceedings in execution. 

Such a suit is one for breach of the implied 
promise to certify payment to the Court and to'make 
it effectual in execution. - i 


In such a case the filing of the execution petition 
in itself gives a cause Ofaction though no, money 
may have been realized, and successive applications 
may give rise to successive breaches and fresh 
causes of action. If money is subsequently realized, 
that will give afresh cause ofaction asa further 
breach of the covenant and the amount recovered 
will form the main portion of the damages; but 
where money is nob realized, the damages awarded 


_ ganonly be by way of compensation for any injury 


u 
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caused to the judgment-debtor and for any loss he 
may have been put to by the attempted execution 
of a satisfied decree, j 

Such a suit is governed by Article 115 and not 


by Article 120 of the Limitation Act. IM Gopanasamr’ 


NAICK v. NAMMALWAR NAICK, (1919) M. W. N. 3; 86 M. 


L. J. 175 810 
0. XXI, Fa 2, 0. XXXIV, rr, 2y 5 
-—Moitgage decree for sale—Payment out of Court 
of amount of preliminary decree, plea of, maintains 
ahility of —Certificate under O, XXI, r. 2, production 
of, effect of. 
Under Order XXXIV, rules 2and 6, Civil Procedure 
Code, a final decree for sale should be passed if the 
„amount specified in the preliminary decree has not 
been paid into Couré-within the time specified. The 
Court will not recogiise any plea, at the time of 
passing the deerce for sale, to the effect that the 
amount has been paid out of Court to the decree- 
holder In this respect, the scheme of the Code 
differs from the provisions laid dowri in section 89 
.of fhe Transfer of Property Act. 
If, however, between-the passing of the preliminary 





” decree and the passing of the decree for sale the . 


defendant obtains a certificate under the provisions 
of Order XXI, 1ule 2, Civil Procedure Code, he can 
take advantage of it to reduce the amount for which 
the property isto besold andthe docision will be 
the same as if, at the time when the decree for sale 
was being made, he came forward and paid the 
amount into Court. Wi Sinaa Raga v, Peruo RAJA, 
8 L, W. 497; 35 M. L. J. 679; (19°8) M. W, N. 809; 24 
M. L. T. 50!; 42 M. 61 196 
O. XX1, r. 2 (3)—Erxecution of decree 
—Payment out of Court not certified, effect of, 

Where a judgment-debtor makes a payment out 





of Court to the decree-holder towards the satisfaction, 


of the decree, he is nevertheless not entitled in 
execution proceedings under the decree to claim the 
benefit of the payment unless he has complied with 
the provisions of Order KAT, rule 2, sub-rule (8) of 
the Civil Procedure Code. Pat Suesor: KUMM V. 
MAHAMAYA PRABAD SINGH 
s XXI, r. 16 —Commissioner, examina- 
tion of witnesses by— Demeanour of witnessee, note of. 

Per Woodroffe, J.—A Commissioner for the examina- 
tion of witnesses is entitled by law to note his 
observations as to the demeanour of the witnesses 
examined by him. © Manian BIBI v, MUHAMMAD 
IBRAHIM, 28 O. L. J. 306 ` 
O. XXI, r. 21 
= O., XXI; r. S2—Injunction, decree’ jor, 

mode of execution of— Ezecution, whether can’ be 
effected through Police—Hereditary office, decree 
passed with regard to, whether binds legal repre. 
sentatives of parties- -Civsl Court, power of —Pro« 
cedure. 

A decree for a perpetual injunction was passed in 
favour of the~plaintiffs and the defendants third 
party, restraining the defendants second party from 
interfering with the right of the plaintiffs and of 
the defendants third party to perform the “Singas 
Arti” ceremony in atemple. The legal representatives 
of the defendants second party caused an obstruction 
to the performance of the ceremony by the defend- 
ants third party, and the latter applied for execution 
of the decree through the Police: : 





= srota angantia 
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Held, (1) that tbe decree having been passed both 


_ in favour of the plaintiffs and of the defendants 


third party, the latter were entitled to execute it; 

(2) that if the defendants second party disobeyed 
the .order of the Court, they were liable to the 
penalties mentioned in Order XXI, rule 32 of the 


-7 Givil Procedure Code, which prescribed the manner 


for the execution of a decree for injunction and that 
the Court had no power to order the Police to see 
‘that the decree-halders performed the ceremony 
without obstruction by tho defendants second 
' party; 

(3) that as the suit was brought by the plaintiffs 
on the basis of a right which they claimed as the 
descendants of the founder of the temple, the injunc- 
tion was granted against the defendants‘not as 
individuals but as persons claiming a right as 
descendants of the original founder and that there- 
fore the decree could be enforced against ; their legal 


representatives ílso. A GORDHANLALJI v, MAKSUDAN 
om 


BALLABE,' 16 A, L, J. 700; 40 A. 648 
XI, r. 34., 4 

. Action taken by the Court under Order XXI, rule 
84 of the Civil Procedure Code, in execution of a 
` decree „for specific performance of a contract of 
lease is a proceeding in the suit itself. 

Therefore, n transfer of the proporty in dispute 
‘by the jadgment-debtor effected after the passing 
of the decree but before action is taken under Order 
XXI, rule 84o0f the Civil Procedure Code, would be 
affected by the doctrine of lis pendens, N PANDU v. 
SITAL PRASAD, 14 N. L. R. 176 
O. XXI, r. 53—Decree for mesne profits 

and ie whether immoveable property—Attach- 

ment of decree—Decree, whether canbe sold—Pro- 
cedure, 

In a suit by a mortgazee the Court passed a 
“decree in favour of the mortgagee for recovery of 
possession of the mortgaged property, unless the 
persons in,possession ofthe property redeemed the 
mortgage by a certain date There was also a decree 
for costs and mesne profits in favour of the plaintiff. 
The defendants redeemed the mortgage, so that the 
only decree which remafned subsisting was for 
mesne profits and costs. This decree was attached 
and sought to be sold by a creditor .of the mortgagee 
in execution of a decree obtained by him againsb the 
mortgagee: 

Held, that the decree as attached was a decree 
for money within the meaning of Order XXI of the 





Civil Procedure Code and that the -only procedure 


which the attaching decree-holder could adopt was 
to execute the decree under Order KAT, rule 63. 
Pat Lacuman Osnav. CHARITER OJHA, (19; 8) PAT. 
257; 5 P, L, W. 191 183 
O. Ka 53 (6) 109 
O. XXI, rr.54, 57, O. XXXVHI, 

rr. 5,6, 7; I 1—Attachment ordered before but 

effected ,after judgment, effect of —Ezecution applica- 
v tion, dismissal of, effect of, on attachment. 

An attachment which is ordered in a suit before 
judgment cannot be treated as a nullity merely 
because, as a matter of fact, the attachment is not 
actually completed until after judgment, 

Order XXI, rule 67, Civil Procedure Code, has no 
application to attachments ordered under Order 
XXXVIII, rule b, 
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Per Phillips, J.—When a Court makes an order 
under Order XXX VIII, rule 6, Civil Procedure Code, 
that order cannot be deprived, of all force by the 
mere failure of the executive officers of the Court 
to carry ib out before the decree is passed, 

Per. Kumarasawmi Sastri, J—There is nothing in 
Order XXXYVIII, rules to 12, Civil Procedure Code, 
requiring that the actual attachment in pursuance 
of the order directing conditional. attachment should 
be made before the passing of the decree. Attach- 
ment of the property in the manner prescribed by 
Order KAT, rale 64, is a purely ministerial act. Any 
delay of the officers of Court in effecting the abtach- 
ment should not prejudice the deeree-holder and the 
validity of the order of attachment under Order 


. XXXVII, rule 5, should not depend on the date 


when it is actually effected. An attachment.ordered 
before judgment invalidates au alienation made 
after the property is actually attached in pursuance 
of the order. even though the actual attachment was 
made after the passing of. the decree. WI Roprava- 
RAM VENKATASUBBIAH v. RUDRAVARAM VENKaTA 
SESHAIYA, (1918) M. W. N. 806; 35 M. L J. 3:17; 8 L. 
W. 363; 24 M. L. T. 343; 42 M. 1 232 


O. XXI, rr. 54 (2), ST, 63, 90— 
Execution òf- decree —Sale—Proclamation, formali- 


ties necessary for—Omission to comply with neces- 
sry formalities, effect of. 





A copy of the proclamation of sale must, under | 


rule 67 read with rale 54 (2) of Order XXI of the 
Civil Procedure Code, be affixed upon a conspicu- 
ous part of the Court house, and under rule 68 of 
the Order the sale must take place after the expiration 
of at least 30 days from the day on which the copy 


. of the proclamation isso affixed. An omission to 


comply with any of those formalities is a material 
irregularity in the publication of the sale within the 
meaning of Order XXI, rule 99, of the Civil Pro. 
cedure Code and vitiates the sale. N LaxMinapayan 
v. PURNABAI i GII 


Oa XXI, rr. 55, 58, 60, 63—Lwecu- 
. tion of decree—Atiachment, withdrawal and revival 
of—Objection allowed—Declaration, suit for, by 





decree-holder, decree in, effect of—Decree reversed in ` 


appeal but restored i im second henner 

whether revived, 

Where an execution Court allowed an objection 
under.Order XXI, rule 58, Civil. Procedure Oode, 
and referred ths unsuccessful decree-hoider to a 
regular suit, but did not pass any order under Order 
XXI, rula 60, of the Code raising the attachment, 
and the decree-holder thereafter filed a declaratory 
suit and obtained a decree in his favour: 

Held, that in view of the provisions of Order XXI, 
rule 63, Civil Procedure Code, the result of the 
decree passed i in the declaratory suitwas to revive 
the attachment which had been previously. carried 
out, even if it be assumed that the legal effect of 
allowing the objeotion had been to raise the attach- 
ment. 

Where the decree of a Court of first instance is 
reversed in first appeal but restored i in second uppeal, 
the result of the dacision in second appeal is to 
revive theattachment which, under the provisions 
of Order XXI, rule 55, Civil Procedure Code, is 
deemed to have been withdrawn in consequences of 


- 
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the decision in first appeal. O PARMESHAR DIN v. 
Desi Prasan, 5 O E. J. 647 386 
O. XXI, r. 57 
———— O. XXL ra 57—Erecution of decree— 
Attachment of decree—Eaecution cabe dismissed for 
default, effect of-—Attachment, whether raised—Pur- 
chaser of attached decree, position of. ` 
A decree-holder applied for the attachment of 
a decree belonging to his judgment-debtor. The 
executing Court ordered the decree to be attached, 
bat on the date fixed for orders dismissed the 
execution case for default. After the order for 
dismissal the jadgment-debtor sold the attached 
decree to one A: 
Held, 11: that until the attached decree had been 





realised by the decree-holder there was nothing. 


further to be done by him in the execution case, 
so that the exeouting Court had no jurisdiction to 
` dismiss the case for default: 

(2) thab notwithstanding the order for dismissal 
of the case, theattachment of the decree continued 
to subsist; 

(3, that, therefore, A acquired no title to the 
dacree By his purchase as against the attaching 
decree-holder, and had no right to execute it. 

So long as an attachment of a decree, remains in 
force, any dealings by the original decree-holder or 
any transfer or delivery of property comprised in the 
decree is void as against the claims enforceable under 
the attachment. Pat MUHAMMAD AMIRUL Hasan v. 
Wazig Bist, (1918) Pat. 353 786 

O. XXI, r. 58 385 
O. XXi, rr. 53, 63 —-Limiiation Act 

(IX of 1908), Sch. 1, Art. 1l—Refusal to investigate 

claim, whether order under r, 83-—Order that cbaim 

be notified to bidders—Suit by claimant to establish 
title-—Limitation applicable. 

Where a Court purports to make an order under 
the proviso to Order KAI, rule 58, Civil Procedure 
Code, t.e., an order refusing to investigate, the 
order comes within the mischief of Order KAT, 
rule 68, Civil Procedure Code, and Article 11 of 
Schedule I of the Limitation Act. 

An order on a olaim petition which expresses 
no final judgment upon the right put forward but 
simply directs the sale after notifying the claim, 
isan order against the claimant and his suit to 
establish his title is governed by Article’ ili of 
Schedule I of the Limitation Act. 

Per Seshagiri Atyar, J—The practice of notifying 
claims to intending bidders is not warranted by 
anything contained in the Code of Civil Procedure. 
It often leads to the depreciation in value of the 
property to be sold and is not calculated to advance 
the right of the claimant in any way. Mi Macar 





b mbandhani 





BAJU VENKATARATNAM ©. VADREVU RANGANAYAKAMMA, | 
8 L. W. 292: 95 M. L J. 335; (1918) M. W. N. 593; 24. 


M. L. T. 197; 4t M. 986 270 
O. XXI, r. 60 - 386 
————— O., XXI, rr. 60,6 I —Claim proceedings 
—Invealigation of claims—Court, duty of. Ka 
Order XXI, rules 60 and 6!, Civil Procedure 
Code, lay down the lines on which the investigation 
of claims preferred to properties under attachment 
gould proceed. The Court should consider whether 
at the time of attachment the.property wasin the 





. possession of the judgment-debtor as his own 


GENERAL INDEX. ` 


232 


“a 


1025 


Civil Procedure Code—1903-—contd. 
/ property, and not on account of any other person or 
in trust for him. If this entails a consideration of 
the bona fides of sale in his favour set up by the 
objector or the legal effect of the deed of conveyance 
including the circumstances of its registration, such 
matters should be goné into. L B Cuerty, E. N. M. 
K. v. ŪHARTERED BANK or INDIA, AUSTRALIA AND 
CHINA, 11 Bor. L. T. 11R 

—— 0. KAI, r.63 270, 386 
O. XXI, r. G6—LHzecution of decree— 

Sale proclamation—-Valuation of property to be sold, 

method of. 

Where an executing Court directed that the value 
of the property to be sold should be reckoned at 
twenty times the Government Revenue: 

Held, that this was only a colourable pretence of 
exercising the jurisdiction vested in the Court by 
jaw to ascertain the actual value of the property 
and record it in the sale proclamation and that the 
Court should ascertéin the valuesof the property by 
a reference to the rent-rolland to the Record of 
Rights showing the extent of the ziraits and bakasht 
lands of the village. Pat Jacaarnata PERSHAD v. 








CHITRAGUPTA NARAIN Sincu, 8 P, LD, J. 580 14i 
—-—— O0. XXI. rr. 67, 68 GII 
O. XXI, r. 89 I4 


- 





O. XXI, r.90. 

The language of Order XXT, rule 90 of the Civil 
Procedure Code, which gives a Court power “to set 
aside sales on the ground of fraud in publishing and 
conducting the sale, is wide enough to include 
cases where fraud is committed after the publica. 
tion of the sale proclamation, 

Where a deoree-holder agreed not to proceed with 
an execution sale on a promise by the judgment. 
debtor to pay up the whole of the decretal money 
within two months, but nevertheless proceeded to 
sell the property in contravention of his agreement: 

Heid, (1) that the conduct of the decree-holder 
amounted to fraud in the matter of conducting 
the sale and that the proper provision under 
which the judgment-debtor could come and impeach 
the sale was Order KAT, rule 90 of the Civil Pro. 
cedure Code; - 

(2; that no second appeal lay against the order 
setting aside the sale. Pat Mauna Bux v. RAGHUBAR 
GANJHU, 3 P. L. J. 645 5 


—— O0. XXI, rr. 91, 92, 93 : 38 
——— 0O. XXI, F- 96 129 


man 0. XXII, Pa 4, O. XXX, Fra A -Suit 
by persons described as proprietors of firm, decree 
in—Appeal——Respondent, death of — Representative 
not brought on record, effect of. 

Order XXX, rule 4, of the Civil Procedure Codo 
applies only toa case where the suit is brought in 
the name of the firm. 

In a suit where the description of the plaintiffs as 
given in the plaint was “the proprietors and malika” 
of a firm and then the names of the plaintiffs were 
mentioned, the Court below gave a decree to the 
plaintiffs and in the decree one B. and other 
persons were described as tho plaintiffs without 


the addition ‘of the words that they were muliks of - 


the firm, After au appeal frum the decree had been 


+ 


1026 


Civil Procedure Code— 1908 - contd. 


filed by the defendant one of the plaintiffs-respondents 
died, but his legal representatives were not ‘brought 
on the record within the time allowed by law: 

Held, that the decreo being in favour of the plaint- 
iffs jointly the appeal conld not proceed in the 
absence of the legal representatives of the deceased 
plaintiff-respondent. ÇC Monmouav Panpay v. BIDHU 
Buusan Ray Cuowpaury, 28 O° L. J, 268 309 
O. XXil, r. 6 859 
O. XXII, r. I, applicability of—With- 

drawal of suit—Sufficient ground. 

Onder Order XXIII, rule i of the Civil Procedure 
Code, a suit can only be withdrawn with permission 
to bring a fresh suit when the Court is satisfied that 
the suit must fail for reason of some formal defect 
or that there ara other sufficient grounds for ullowing 
the plaintiff to bring a fresh suit. The sufficient 
grounds contemplated in the second clause of the 
role must be grounds closely analogous to the 
grounds given in the first clause. 

The provisions of Order XXIII, rule 1 of the 
Civil Procedure Code, must be strictly applied. Pat 
MAHENDRA BAM v, SINGI Lat, 3 P. L. J. 651 197 
O. XXII, ra | (2). 

The main object of sub-rule 2, rule 1, Order XXII 
of the Civil Procedure Code, is to provent a defect of 
justice on technical grounds. Where no formal defect 
necessitating failure of the suit is shown to exist, 
there must still be a defect which has the effect of 
shutting out a fair trial on the merits and arises 
out of Some error made in good faith by the plaintiff 
which can only be effectively set right by a trial 
de novo. N Doma v DAYARAN ~  I005 
O. XXV—Security for costs—Insolvent, 

undischarged, suit by—Cause of action accruing after 

adjudication —Security, whether can be demanded—~ 

Principles applicable. 

An undischarged insolvent suing to recover a 
sum dae to him from the defendant and earned by 
him subsequent to ‘the adjudication cannot ba 
compelled to give security for costs merely because 
he is an insolvent, unless he is a nominal plaintiff 
acting on behalf of the trustee or for the benefit of 
others. 

An application for an order that the plaintiff, 
who is an uudischarged insolvent, be directed to 
give security for costs of the suitis not covered 
by any provision of the Civil Procedure Code and 
should be dealt with under the general law. 

It is well settled in English Law that a bankrupt 
is the proper plaintiff to sue in respect of property 
acquired by him after adjudication and that any- 
thing recovered by him remains in the bankrupt 
until the trustee intervenes, and the same principles 
are applicable in this country under the Presidency 
Towns Insolvency Act. © Murray v. Hast Bencan 





_— 

















MAHAJAN FLOTILLA Oo, 22 C. W. N. 1018 622 
- == O. XXX, vr. 309 
O. XXXI, r. 3—Minor judgment- 


debtor—QGuardian, appointment of—Formal order, 
absence of, effect of. 
Where in an execution proceeding the Court by 
its action has givenits sanction to the appearance 
~of a person as guardian of a minor- judement-debtor 
and that person has so appeared and acted on 
behalf of the minor, the absence of a formal order 


INDIAN CASES. 


‘of the Civil 
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of appointment under Order XXXII, rule3 of the 
Civil Procedure Code, is not fatal to the proceedings 
and the minor is bound by them. Pat Krsnawesar- 
INDRA SAHI 1. DEBENDRA BALA DASSI 
— O. XXXII 1.5 r4 
m Oa XXXI, P. 7, applicabilily of, to 
revenue proceedings—Compromise in mutation pro- 
coedings on behalf of minor without leave of Court, 

validity of. z 

The provisions of the Code of Civil Procedure do 
not apply en bloc to proceedings in Courts constitul- 
ed under the Land Revenue Act. 

A minor was represented in certain mutation pro- 
ceedings by his elder brother, who bona fide entered 
into & compromise with the other party. The leave 
of the Court as required by Order XXXII, rale 7, 
Procedure Code was, however, not 
obtained for this settlement: 

Held, that the compromise was not bad merely 
for want of such leave. O HARPAL SINGH v. SUKARANI, 
210, ©. 220 ‘ 


O. XXXII, Pu 7s Sch. H, cl. 20 — 
Minor, party to dispute— Reference to arbitration by 
nest friend—Award filed and decree passed without 
opposition —O. XXXII, r.7, applicability of—Decree, 
whether binding on mnor. 

When a dispute, to which a minor is a party, is 
submitted to arbitration out of Court by the next 
friend of the minor and the award made upon such 
submission is brought into Court by the next,friend’ 
under clause 20 of the Second Schedule to “the 
Civil Procedure Code, and the Court is asked to file 
it and thereafter pass a decree upon it, the opposite 





party not objecting, the Court is not bound to- 


sanction the agreement to have the award filed 
anda decree passed upon it, as for the benefit of 
the minor, or to certify the decree, nor is the minor 
entitled to the protection of Order XXXII, rale 7 of 
the Civil Procedure Code. 

Where a minor through his next friend applies 
that an award be filed and a decree passed upon 
‘it, and the other party to the reference raises no 
objection to the application, and the award is filed 
and a decree passed in accordance with it, it cannot 
be caid that there has . been any agreement on 
behalf of the minor with reference to the suit in 
which the next friend is acting, aithough were the 
minor the defendant in such a suitas is numbered 
under clause 20 of the Second Schedule, it might be 
that a promise given on behalf of the minor to 
allow the award to be filed without opposition and 


. & decree passed in accordance with it would ba an 


agreement on behalf of the minor with reference to 
tho suit within the meaning of Order XXXII, rule 7 
of the Civil Procedure Code. B Hanmantram 
RADHAKISAN V. SRIVNARAYAN ASORAM, 20 Box. L. R. 
970 


O. XXXIV, r. 2 196 

0. XXXIV, rr. 4, 5, I O—Nortgage 
suit—Costs inappeal, whether part of decretal amount 
~ Practice. 

Costs awarded in mortgage suits, including costs 
of appeal, form pari of the decretal amount and are 
realisable in the first instance by sale of the 
mortgaged property and not otherwise. 
HUSAIN Kuan v. UMYAT Us Farina BEGUM 
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O. XXXIV, r. 9 196, 245 


O. XXXIV, r. S—Transfer of Property 
Act (IV of 1882), s. 9)—General Clauses Act {X of 
1897), s. 6 (c) Limitation Act (IX of 1903). 8ch. I, 
Arts. 18', 182—Morlgage su:it—Decree under Trans. 
fer of Property Act—Final decree under Civil Pro. 
cedure Qode, application for, maintainability of— 
Order absolute —Limitation. 

A preliminary decree for sale was passed in a 
mortgage snit under the provisions of the Transfer 
of Property Act. The new Civil Procedure Code, 
Act V of 1998, having come into force before the 
expiry of the time fixed in the preliminary decree 
for payment of the mortgage amount, the mort. 
gagee applied for a final decree under Order XXXIV, 
rule b, Civil Procedure Code: < É 

Held, (1) that afinal and executable decree was 
passed in the case under the Transfer of Property 
Act, notwithstanding that the direction in the decree 
for the sale of the property was made conditional 
on default of payment of the amount found due to 
the plaintiff by a certain date; 

(2) that the decree-holder’s remedy was to apply 
for an order absolute; 

(3) that the matter was governed by Article 182 
and not by Article 18! of the Limitation Act. ` 

Per Sadasiva Aiyar, J.—The repeal of the provisions 
of the Transfer of Property Act regarding mortgage 
decrees could not, having regard to section 6, 
clause (c) of the General Clauses Act, deprive the 
holder of a mortgage decree passed under it of his 
remedy by way of getting on order absolute in 
respect of his right under the decree so as to make 
it executable in the strict sense. NI RAMASANMI Repor 
ev. SoxKAPPA REDDI, 35 M. L. J. 194 


—— 0. XXXIV, r. 5 (2) 185, 934 


O. XXXIV, r. G—Mortgage decree —Com 
promise providing for sale of properties not subject to 
mortgage--Order of Court, whether necessary—Pro- 
cedure. 

A compromise in a mortgage suit provided that 
if the amount due under the mortgage was not 
realised by sile of the mortgaged properties, the 
other properties of the judgment-debtor should be 
pursued in due course. A decree was passed in 
accordance with the compromise and the mortgaged 
properties having been sold, the decree-holders 
sought to proceed against the other properties of 
the judgment-debtor: z 

Held, that a formal order under Order XXXIV, 
rule 6, of the Civil Procedure Code was a necessary 
preliminary before proceeding against the properties 
not covered by the mortgage. Pat KARIMULLA 
SHAH v. MUHAMMAD Raza, 3 P. L. J. £49 608 


———- O. XXXIV, r. G—Mortgage decree— 
Mortgaged properties not exnhausted—Mortgagee, whe- 
ther entitled to personal decree. 

Order XXXIV, rule 6, of the Civil Procedure Code 
does not mean that a personal decree against the 
mortgagor cannot be obtained in any case where 
the whole of the mortgaged properties directed to be 
sold have not been sold for whatever cause it may 











Where there is a deficiency after the sale of all 
the mortgaged properties which wero available for 
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sale at the date of sale under the mortgage decree, 
the mortgagee-decree-holder is entitled to enforce the 
liability of the mortgagor under Order XXXLY, rule 
6, Civil Procedure Code. 

If it can be shown that the properties which were 
incladed in the mortgage and which could be sold in 
pursuance of the mortgage decree were in fact not 
sold owing to some action or defanlt of the mort- 
gagee, then the mortgagee would be debarred from 
obtaining a decree for personal liability under Order 
XXXIV, rule 6, Civil Procedure Code. 

But the fact that some of the properties included 
in the mortgage decree have, since the date of the 
decree and by reason of the prosecution of his rights 
by a prior mortgagee and through no act or default 
of the decree-holder-mortgagee, ceased to be available 
for sale, is not sufficient to debar the claim of the 
mortgagee-decree-holder for a personal decree 
under Order XXXIV, rule 6, Civil Procedure Code. 

After the plaintiff, a secund mortgagee, had obtained 
a mortgage decree, the mortgagor was adjudicated 
an insolvent. On anapplication made by a prior 
mortgagee to the Insolvency Court most of the 
mortgaged properties were sold by the Official 
Assignee free from all incumbrances, This sale, which 
was not objected to by the plaintiff, was not sufficient 
to pay off even the claim of the prior mortgagee. 
The refaaining items of the mortgaged properties 
were then sold by the plaintiff under his mortgage 
decree but the price realised by the sale was very 
small. The plaintiff thereupon applied for a per- 
sonal decree against the mortgagor and his sureties: 

Held, that the plaintiff was entitled to a personal 
decree under Order XXXIV, rule 6, Civil Procedure 
Code, although all the properties included in the 
mortgage decree obtained by him had not been sold 
under that decree. © SATISH Ransan Das v. MER- 








CANTILE BANK or INDIA, LtD., 45 U. 702 322 
———— O. XXXIV, r. 6 (2) 298 
O. XXXIV, r. IO 329 
—— O. XXXIV, r. 14 794 
O: XXXVIII, r. II 232 





O. XL, r. I — Administrator, insolvency 
of—Receiver, appointment of* 

Where a person, who holds certain proporty 
partly in his personal and partly in a representative 
capacity as an administrator, becomes an insolvent, 
his personal shave in the property vests in the 


Official Assignee and the latter, as trustee for the, 


creditors of the insolvent, is entitled to have a 
Receiver appointed of the whole of the nroperty till 
the share of the creditors is determined. It is 
immaterial that the bodies for whom the insolvent 
holds the property as administrator are content to 
leave their shares in his hands. L B Orrromn 
ASSIGNEB v. MAHOMED Hani, 11 Bur. L. 1.127 152 


e 0. XL, Fa I, O. XLII, ra I (s)— 
Receiver, appointment of-—Objection by person in 
possession, dismissal of—Appeal, whether lies, 

The applicant advanced money to one T, and in 
consideration of that was appointed manager of 
T’sestute and was put in possession of it. Subse- 
quently certain creditors of T. obtained a decree 
against him and in execution of that decree a 
Recsiver was appointed and put in possession of Ts 
estate. Thereapon the applicant preferred an 


, 
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objection fo the appointment of the Receiver and 
to the delivery of possession of the estate, which 
was dismissed: i ` 
Held, that the order dismissing the applicant’s 
objection came within Order XL, rule lof the Civil 
Procedure Code, and was appealable under Order 


XLIII, rule 1 (s) of the Code. Pat Acasuc v. ae 


3 P. L J. 573 
O. XL, r. 1,0. XLUH, r. 1 (S)— 


Receiver, appointment of—Possession, resistance to— 

Court, order by —Appeal, whether lies 

The powers of a Receiver are regulated by Order 
XL of the Civil Procedure Code and the only ground 
upon which his possession can be resisted is sub- 
clause (2) of rule L of Order XL of the Code. 


Where a person who refuses to deliver posses- 
sion to a Receiver is ordered by the Court to doso, 
his remedy isby appeal under Order XLII, rule 1 
(s), of the Civil Procedure Code. Pat Dorun 
Sona KUER V. JAMIE AHMAD 779 
O.XLI, r. 1 — Appeal, presentation of— 

Decree of lower Appellate Court, copy of, not contain- 

ing grounds of appeal to that Court, whether proper 

copy. 

ee with his memorandum of appeal to the 
Chief Court appellant filed a copy of the lower 
Appellate Court’s decree which did nob contain the 
grounds of appeal to that Court: 

Held, that the copy filed by the appellant was 
a proper copy of the decree within the meaning of 
Order XLI, rule 1, of the Civil Procedure Code and 








`. that the appeal to the Chief Court had been properly 


presented, P Ram Peara v. Rup Lat, 80 P. R, i918; 
181 P.W, B.19 8 : 102 


O. XLI, r. [0 -Appeal informa pauperis 

— Security for costs, whether can be demanded. 

A plaintiff preferring an appeal in forma pauperis 
cannot ba required to give security for costs of the 
original suit or of the appeal. C KANCHANI BEWA v. 
JADUB PRAMANIK 97 


O. XLI, r. 22 203, 1003 
O. XLI, rr. 22, 33, scope of —Cross- 


objection by respondent against co-respondent, whe. 

ther entertainable—Hindu Law—Reversionary heirs 

joining in morigage by female, whether bound by 
mortgage. 

Order XLI, rule 22, of the Civil Procedure Code is 
wide enough to cover a cross-objection by one 
respondent against another. But a cross-objection 
by a respondent as against his co-respondent 
shonld not be allowed under this rule where the 
matters sought to be raised by the cross-objection 
have no relation fo or connection with the question 
raiséd by the appeal. 

A Hindu female in possession of property inhérit- 
ed from her deceased father or mother mortgaged 
it by a deed which recited legal necessity. Some of 
her sons joined inthe mortgage: ` 








pad 





„Held, that the sons who joined in the mortgage 
were estopped from denying that there was legal 
necessity for the mortgage and that the mortgage 
and the execution sale consequent therein were 
binding on the proparty in their hinds after the 
death of their mother. 
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Per Sanderson, C. J.—QOrder XLI, rule 33, Civil Pro- 
cedure Code, gives important and useful powers to 
a Court of Appeal, which a Oourt of Appeal would 
not hesitate to make use of on a proper occasion. 

Per Mookerjee, J—Order XLI, rule 38, Civil Pro- 
cedure Code, must be cantionsly applied, for 
instance, applied generally in cases where but for 
reconrse to it the ends of justice would be'defeated. 
Thus the rule should not be allowed to be invoked 
in favour of a litigant so as to enable him to 
evade the provisions of other Statutes such as the 
Limitation Act or the Court Fees Act. C Sure 
CHANDRA KAR v. DULOKEN, 28 C. L. J, 128 78 


———— O, XLI, r. 23, O. XLIII, Fa I (u) 
Remand, order of —Appeal—Finding of fact, whe- 
ther can be disturbed. — A 
In an appeal from an order remanding a case 

under Order XLI, rule 23 of the Civil Procedure 

Code, the Chief Court can no mare" go into questions 

of fact than it can in thecase of secondappeals. P 

WARYAM SINGH v. Harnam Sixes, 109 P. aS 


——— O. XLI, rr. 25, 27—Appeal— Appellate 
Court, whether can order retrial of issues tried by 
trial Court, 

Order XLI, rule 25, of the Civil Procedure Code 
does not contemplate an order by the Appellate Court 
directing a retrial by the primary Court of the issues 
tried and determined by that Court. 

If an Appellate Court considers that any question 
of fact essential to the right decision of the suit has 


“mot been tried and determined by the trial Court, it 


may frame issues and direct the trial of such issues 
in the manner provided by Order XLT, rule 25, or it 
may proceed in the manner provjded. in Order XLI, 
rule 27. C CHANDRA Kumag Biswas v. NABI Box 


959 
—— 0. XLI, r. 27 959, 1007 


So. e a 0. XLI, Pa 27 cl. (2); 0. XLVH,. 
P. |—Appeal—Additional evidence, admission of—- 
Review—Decree, whether can be set aside on happen. 
ing of subsequent event— Procedure, 

A mere omission to comply with Order XLI, rule %7, 
clause 2 of the Civil Procedure Code, does not render 
the additional evidence taken in second appeal in- 
admissible especially when no objection is taken by 
the opposite party. 

“Section 623, Civil Procedure Code of 1882, does not 
authorize a review of a decree which was right when 
ib was made on the ground of the happening of some 
subsequent event. The proper course in such cases 


„is to request the Court to accept additional evidence 


regarding the subsequent event and the Court is 
justified in taking such evidence into consideration. 
P Negi v. OHAJJU Ram, 111 P. W. R. 1918 137 
—— 0. XLI, r. 33 78, 193, eed 


00 
O. 133, 779 
—~——— O. XLII r. I (U) 379 
=- XLVII, r. I 129, [37 
— O. XLVII, ra l—Oudh Rent Act (XXII 
of 1866), ss. 120 A, 125—Revièew—Rent appeal — 
Judicial Commissioner, whether can review decision, 
The Court of the Judicial Commissioner of OudA 
has power under the Code of Civil Progedure to 


lad 





kanal 





- 
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review its own decision given in a rent appeal. difficult te rebut. MI Metxior v. MUTRIAH CHETTY, 88 

This power is not affected by the provisions of sec- M. L. J. 518; 9 L. W. 113; 20 Or, L, J. 101 

tion 1:0A of Act XXI of 1886 which gives authority Construction of document 18,39; 

to the Board of Revenue to review its decisions. 76, 396 

O Parras BAHADUR [SINGH v BADLU, 21 0.0. 254 * Bode -Mmi Net for barmak bi kn 

; 276 commencement of. 

e Sch. Il, paras. 2, 5— Arbitrator re- A registered bond provided that the money lent 
fusing to act—Appointment of new arbitrator—Dro- thereunder would be repaid at the endof Jeth 1317 
cedure—Arbitration Act (IX of 1899), s. 8. Fasli corresponding to the end of Jane 1910. The 
The provisions of paragraph 5 of the Second pond was sued upon on the 29th of June 1916: 

Schedule to the Civil Procedure Code relating to the Held, that for the purpose of this agreement the 

appointment of an arbitrator by a party in the parties must be taken to have settled between them- 

event of the arbitrator previously appointed refusing pelyeg that the last day of Jeth 1317 Fasli wasto be 
to act must be read with the provisions embodied in the same as the last day of June 1910, and that, 
paragraph 2 of the same Schedule, so that both parties therefore, the suit was within time. O BADSHAH 

must concurin appointing an arbitrator in place of KHANUM v. BISHUNATH SINGH 332 

the one who has refused to act,and the appointment 

does not rest solely withthe party who has been 








Mortgage or sale—Intention of parties. 


: T tico by his opponent. P | Where the parties to a document use words that 
ita Soe . Renee i J nf R ur E 395 indicate a mortgage by way of conditional sale and 
Sch. Il, para. 5 395 all the terms contained in the document are consist- 





—-—— Sch. II, paras. 14, 21—Arbitration ent withthe terms ofa mortgage by way of con- 
out of Court—~Revocation of submission, gi ounds for ditional sale, the proper construction is that the 
—Delay caused by voluntary absence of party, effect document, isa mortgage by way of conditional sale, 
of-—Award failing to determine question submitted and it cannot be contended thatthe intention of 
effect of —Procedure, ’ the parties as gathered from the instrument was to 
Where parties submit their differences to arbit. make an out-and-out sale subject to the right of 

ration, they cannot be allowed to revoke or with- rée-purchase on re-payment of the money within the 

draw from the submission except for very good Stipulated time. C Onanpra Moyi la ae E 

Q 


dadaa: GREGSON 

Where delay in making an award by the arbitra. —-~—— Taluga, succession to, settled by agreement— 
tors was caused by the voluntary absence of one of Agreement, deed of, interpretation of—Transferable 
the parties, that party cannot impugn the award on interest, whether acquired. 
the ground of delay. Nor is such delay a sufficient A dispute regarding succession to a taluga 
ground for revocation of the submission by the belonging to a Muhammadan gentleman A in 
party in default. respect of which proceedings under section 1465, 


In cases where a reference to arbitration is made Criminal Procedtre Code, had been taken against 
by the order of the Court, the Court may remit the jts three claimants, B, C and D, was settled by 
award for the determination of matters left mntualagreement, the relevant terms of which were 
undetermined under paragraph 14 of Schedule IE gg follows:— 
of the Civil Procedure Code, but in the case of 1. The taluga will not for the present be divided. 
arbitration without the intervention of the Court 2, The taluqa will be released in favour of all 
paragraph 21 of the Schedule confers no such power the three claimants and the evidence adduced in 
on the Court and if any of the matters referred to the proceedings under section 145, Criminal Pro. 
in paragraph 14 of the Schedule is proved, the Court cedure Code, will be regarded as proof of possession 
has no option but to refuse to Ale the award. Pat of all of them. 





Kung Lat v. BANWARI LALU 711 3. Mutation of names in respect of the taluga 
——— Sch. Il, para. 20 238 willbe made in favour of all the three claimants 
Sch. Il, para. 2I 711, 953 subject tothe conditions laid down in the agreement. 


Companies Act (VIof 1882), s. 169 4, Eachofthe three claimants will take a few 
-——Appeal—Service of notice after expiry of 3 months villages for his personal expenses, 


—Delay beyond appellant's control—Ewtension of 5. Each of the three claimants will in succession 
time — Reasonable cause, hold the office of the talugdar of the entire taluqa 
Where a notice of appeal inthe matter of the without the power of alienation. 

liquidation of a company was served upon the re- 6. All the debts due from A will be a charge 


spondents after the expiry of the period of 3 weeks on the taluga and the talugqdar for the time being 

prescribed by Statute and it appeared that the delay will utilize the net income of the taluga in payment 

was due to a blunder on the part of the copying of those debts. 

department and beyond the control of the appellant: 7. After payment of the entire debts Abe net 
Held, that the time for the service of notice of profits will be divided equally between the three 

appeal was rightly extended. P KUNDAN Lan v. claimants. 


OFFICIAL LIQUIDATOR, DIAMOND JUBILEE FLOUR Minis 8. If the talugdar for the time being neglects 

Company, LTD 919 the payment of debts or commits any breach of 

Confession, extra-judicial, value of. trust, the man next after him may get him ousted 
Evidence as te extra-judicial confessions of his and may himself assume that office. 

guilt by an accused person is by itself of very little 9. In case of urgent necessity, prior to the 


importance, as such evidence is easy to adduce and payment of the debts due by A, if the writing of o = 
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deed of alienation or hypothecation becomes neces- 
sary, then the deed will be valid only when ib is 
signed and executed by all the three claimants. 

10. The male children of B by non-biradari wife 
will get maintenance, and if Jand D happen to 
have no male children by biradari wives, the former 
will have such heritable interest as may be per- 
mitted to them under the Muhammadan Law: 

Held, that under the above agreement Č and D 
took, a transferable interest in the villages assigned 
to-them as well as in their shares in the taluga, which 
they were competent to transfer even during the time 
when B was the talugdar, O Bisuesawar NATH v, 
Hamip Mirza Bee, 5 0. L. J. 682 20 

Transaction evidenced by deel, nature of— 

Lease or mortgage. 

Where a document, which was described as a 
“natta qaul qarar birt rahni’, recited that the 
talugdar had received a certain sum from the 
grantee and that the latter had been pub in posses- 
sion of the lands described in the document, for 
which he had to pay a certain annual rent: 

Held, thatthe docuntent was nothing more than a 
lease and did not create any relationship of mortgagor 
and mortgagee between the parties. O INDER 
BAHADUR SINGH v. Becuan SINGH, 5 O. L. t ST 
Will, interpretation of —Legatees, several, 

named in succession — Estate bequeathed, nature of. 

Where a Will, after stating that the testator woull 
remain in proprietary possession of his property 
till his death, provided that ifhe lefta son that 
son would be “the owner and possessor” of the said 
property, that if he left no son his widow and the 
widow of his predeceased son would be “the owners 
and possessors” thereof, and that in the event of 
none of them existing lis daughter would be “the 
owner and possessor” of the same: 

Held, that the Will did not confer life-estates on 
any of the legatees or even successive estates on the 
several legatees, but conferred an absolute estate 
on the eventual legates, whoever such legatee might 
be at the time of the testator’s death, QO SHEO 
SHANKAR BaknsH v. Mitaana KUAR, -5 O. L. 177 
Contract—Person not privy lo contract, whether 

con take advantage of it. ; 

A person who is not a party to'a contract and 
with whom there is no privity, cannot gain any 
advantage by it whether as a plaintiffor as a 





"e 


defendant unless he is in the position of a cestui a 
4 


N Socal v. WARLOO 
= to supply labour, constriction of—Covenant, 

implied —Maps and specifications. f 

Plaintiffs agreed to supply labour to the defend- 
ants by loading and unloading waggons of sand 
for purposes of reclamation on the foreshore. The 
agreement was accompanied by maps and speci- 
fications. The plan showed a low rubble construction 
shown in section which was designated “temporary 
rubble toe to protect filling during reclamation.” 
Plaintiffs sought to import into the contract an 
implied term that the defendants were to provide 
adequate protection to the filling up by sand by a 
temporary rubble during reclamation: 

Held, that assuming that the contract had an 
implied condition, the condition was only to execute 


trust. 
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ths protection as shown in the plan and thabit was 
impossible to spell ont of the plans and sections an 
obligation to do more than what was there shown. 
P © Karacur Port trust v. Davipsony 22 C. W. N. 


319 
Contract Act (IX of 1872), S. 1I6— 

Mortgage—Interest, high rate vuf-—Transaction im- 

provident—Hardship —Relief, whether can be given 

Even where a transaction appears to be undoubt- 
edly improvident, in the absence of any evidence to 
show that the mortgagee has taken undue advantage 
of ‘his position, a Court of Justice cannot give relief 
tothe mortgagor on grounds of simple hardship. 
PC Aziz Kuan v. Dont Caanp, 10L P. R. 1918; 23 | 
C. W. N. 139; 165 P. W. R. 1918 933 
S. [6—Undue influence—Borrower in need 

of money——Lender, whether dominates his will. 

Urgent need of money onthe part of a borrower 
does not of itself place the lender in a position to 
dominate his will OQ Munamuap Suer Kaan 98. 
Swamt Dayan, 5 O. L. J. 572 
S. 16—Undue influence ~In‘erest, highrate of 
ae 

= Court, power of, to reduce rate. 

Apart from the Usurious Loans Act the mere 
factthat a bargain is unconscionable in the sense 
that the rate of interest churged. is excessive, is not 
in itself a sufficient ground for interference by the 
Court, O Darpar SINGH v., AHMAD Swag, 5 O. p J 
579 


d 











S.: IG -Undue influence—Unconscionable 
bargain—Eaupectant heir, bargain with, validity of— 
English equitable rules, applicability of, to India— 
interest, compounding of, whether oppressive. 
Questions as to undue infinence, unconscionable 

bargains and dealings with expectant heirs must 

be decided on the provisions of the Indian Contract 

Act, 1872, as amended by the Indian Contract 

Amendment Act, 1899, and these alone. The 

principles on which English Courts of Equity deal 

with similar questions are entirely inapplicable to 

India. , 

In money-lending transactions the mere fact that 
the sum ultimately claimed exceeds enormously 
the amount originally advanced is_no ground for 
holding the transaction to be unconscionable. It;must 
alzo appear that there is something ‘unconscionable 
either in the original dealings orin the subsequent 
stages of the transaction, 


By making short term loans and insisting on 
capitealising the interest immediately it falls due, 
amoney-lender may pile up compound interest at 
an oppressive and unconscionable rate. But there 
is nothing inherently wrong or oppressive in his 
securing interest upon interest after the interest 
has been due and unpaid fora considerable time. 

The Indian Contract Act throws upon the person 
dealing with an expectant heir and in a position to 
dominate the latter’s will the burden of showing 
that he has not used his position to obtain an anfair 
advantage P C Batra Marv. AHAD Sgan, 353M. L. 
J. 814; 16 A, L J. 995; 12Ł P. R. 1918; 23 C.W N. 
233; :5 M. L, T, 65; 183 P. W. R.1918 I 


—— §, 25—Pro-note, snit on—Consideration, 
relense from supposed obligation, whether amounts to, 
Where the Manager of an indigo factory on the 

one-hand and tha tenants of the fictory on the other 


“a 


+ 


4 
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N 


believed in good faith in the existence of an 
obligation on the part of the tenants to grow indigo 


-02 & certain proportion of their holdings and the 


latter, in order to obtain a release from the obligation, 

executed pro-notes in favour of the Manager: ` 

- Held, that the pro-notes were supported by valid 

consideration. Pat Asopnyadna v. E. Cox 701 

SS. 46, 55 . 550 

S. 64—Guardian and ward— Sale of minor's 
property by guardian — Consideration, application of, 
in purchase of other-properties for minor—Sale dec- 
lared not binding om minor—Right of vendee to, 
properties purchased—Benefit’, return of, scope of, 
doctrine of. ` ; 

- Where a sale of a minor’s properties by his guardian 
is declared to be not binding on the minor, the 
vendee is not entitled to claim other properties 
which were purchased for the minor with the sale 
consideration, as a ‘benefit’ which the minar is bound 
to restore under section 64 of the Contract Act when 
he elects to avoid the sale, if the latter purchase was 
not contemplated at the time of the original sale. 

Per Kumaraswami Sastri, J.—Ordinarily, the benefit 





” 





which a party receives when he sells the property is - 


the price which the vendee pays. Any profits which 
the vendor might make with the moneys would be 
too remote in-estimating what he has to return, in < 
case he is entitled to avoid the sale and elects to do 
so. Where, however, for the protection of- a pur- 
chaser contracting with a guardian or a qualified 
owner, è particular dealing with the money was in 
the direct contemplation of the parties, such as the 
purchase of other lands with the consideration, and 
the money is so applied, the-benefit which the other 
party obtains willbe the land or-other property 
acquired with the consideration. There must 
be something more than a mere application 
of the consideration in a particular way in order 
to entitle the purchaser to claim restoration of 
the properties acquired with the Gonsideration paid 
by him. [WI Cuinnaswamt REDDI v, KRisHNASWAMI 
Repopl, 85 M. L. J. 652; 42 M. 36 856 
S. -65—Contract by minor- Mortgage— 

Fraudulent representation, absence of——-Minor, whe- 

ther liable to repay money borrowed. 

A minor cannot be made to repay money which 
he has spent merely because he received it under a 
contract induced by his fraud. 

In a suit for sale on a mortgage bond, the defend- 
ant pleaded that at the time of the execution of the 
bond he was a minor and no fraudulent represent- 
ation on the part of the defendant inducing the 
plaintiff to enter into a contract was either alleged 
or found: 

Held, that the defendant was not liable to repay 
the money borrowed by him. A RADHEY SIAM v. 
Binarr LAL, ` = L. J, 592; 40 A. 558 478 
Sa NEK, 








. - 69 
-—— SS. 108, Excep. (1), 1[09—“Goods,” . 


meaning of-——Transfer; fraudulent— Transferee, whe- 

iker gets good title—Share certificates accompanied 

by blank transfer deeds, whether negotiable—Nego- 
tiability, conditions of — Usage, effect of. 

One S. was the owner of certain jute shares. 
One VU. obtained the shares from 8. by fraudulent 
representations and sold them to L. who sold them 
to the plaintiff firm, the; latter being bona fide pur- 


mb 


. 
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chasers. Atthe time of sale L., made overto the 
plaintiffs the share certificates and a blank transfer 
deed signed by J., the person then registered as 
owner of the shares: 

Held, !1) that the transaction was covered by 
section 108 of the Contract Act and L., who bought 
the shares from U., did not acquire a good title to 
them and, therefore, could not pass agood title to 
the plaintiffs; 

(2) that although U. was in possession of the 
shares, he could not give a good title under section 
108, exception (1) of the Contract Act, which requires 
possession with the consent of the owner and which 
does not apply where that consent is obtained by 
deceit; 

(3) that the plaintiffs were entitled to recover 
from L. the price they had paid for the shares sith 
interest, 

The expresion “goods” in -section 108: of the 
Contract Act includes all moveable property. 

Share certificates with blank transfer deeds endors- 
ed by the last registered owner are not negotiable 
instrnments. 

Mere proof of usage that sales of shares are 
effected by delivery of the certificate accompanied 
by transfer deeds endorsed in blank by the last 
registered owner is not sufficient to make the sharo 
certificates negotiable, gi 

Certain requirements have to be fulfilled before 
a document cah be considered ‘negotiable. lt must 
be in a form which renders it capable of being sued 
on by the holder of it pro tempore in his own name 
and it must be bythe custom of trade transferable 
liko cash by delivery. Failure of these re quirements 
prevents a document from being considered 


negotiable. © HAZARIMUL-SHOHANLAL ~v. BATIH 
. CHANDRA GROSH, 22 C, W. N. 1036 966 
——— SS. 108, Exception (I), 178 


t —“ Possession,” meaning of—Juridical possession— 
Transfer, fraudulent, of shares by, person in posses- ` 
sion, whether confers good title on bona fide trans- 
feree — Share certificate accompanied by transfer deed, 
whether negotiable, 

The word “possession” in Exception (1) to section 
108 of the Contract Act doesnot apply in the case 
of qualified possession, such as that of a hirer of goods 
or where the possession is for a specific purpose. 
Juridical possession is different from mere posses- 
sion. 

A. pledgee’s possession is not such possession as 
entitles him to deal with the goods in fraud of the 
rights of the owner. 

Share certificates accompanied by transfer deeds 
endorsed in blank hy the last registered owner cannot 
be considered as negotiable instruments, 

Defendant Bank purchased certain jute shares for 
one of their constituents and deposited them with the 
officer in charge of their safe custody department. 
The latter handed over the shares to 4., the head 
clerk of the department, for the purpose of getting 
them registered in the name of the constituent for 
whom they had. been purchased. A. fraudulently 
disposed of the shares to 8, who sold them to M., 
who sold them to B, from whom the plaintiff pur- 
chased them in good faith: 

Held, that inasmach as the possession of 4. did not 
come within the purview of section 108, Excoption (1) 
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. OË the Contract Act, he could not transfer a good title 


to 8. and that the subsequent sellers did not pass a good 

title to their respective purchasers, © RoopcHaNnp 

JANKIDAS v. NATIONAL BANK OF INDIA, Lrp , 22 0. W. 

N. 1042 975 

———— S, I76- Bailment—Pledge—Notice, whe- 
ther necessary before sutt. 

Seotion 176 of the Contract Act requires a notice 
only when the pawnee wishes to exercise his option 
of selling the pledged goods, If he chooses to bring a 
suit upon the debt, no notice is required by that 
section. N Jwana Prasap v, Puxpnix PANDURANG 


—— S. 178 975 
———— S., I 97— Ratification, proof of. 

Section 197 of the Contract Act lays down that a 
ratification may be express or implied from the con- 
duct of the person on whose behalf the act ig done. 
The acts relied upon as proving ratification, however, 
must be clearly inconsistent with a denial of liability. 
N Narayan Das v. CHANDRABHAN 
Co-sharers—Joint property, rule of enjoyment 

of, by co-sharers—Haclusive possession by one co- 

sharer for long time, effect of. ` 

The general rule as regards the enjoyment of 
joint property by co-sharers is that one co-sharer 
has no right to appropriate to himself a specific 
portion of the common land and to exclude his 
co-sharers from all use and enjoyment of the same 
without a lawful partition. Hub where a person 
has been in possession of a piece of joint land for 
a long time without any let or hindrance by the 
other co-sharers, the latter have no right to eject 
him or his transferee or to disturb his possession or 
enjoyment otherwise than by seeking partition, and 
he is entitled to continue in such possession so long 
as such user does not interfere with the nse by 
other co-sharers of what is in their possession. 
Ram Pryars Lab v. NAGESHWAR, :21 0, C. 214,60 L. 
J. G12 9I 
Costsyj award of —Successful party, whether can be 

deprived of costs— Discretion of Court—Appeal— 

Appellate Court, interference by. 

Where a trial Judge has given his- reasons*for 
depriving a successful party of costs and all the 
circumstances are before the Court of Appeal, the 
latter can, if satisfied thatthe trial Judge has not 
exercised his discretion judicially, interfere with it 
and make the order which the lower Court ought to 
have made. í 

The mere fact that a defendant relies upon a right 
which a Statute gives him is not a sufficient ground 
for depriving him of his costs. A RADHEY SHIAM v. 
BIHARI LAL, 18 A. L. J. 592; 49 A. 558 478 
Court=-fee—Appeals, separate, by several defend- 

ants—Court-fee payable—Principal and surety 

Suit against surety, whether maintainable without 

prinicipal being sued, 

- Plaintiff Bank sued to recover the sum of 
Rs. 18,852-12-0 from the defendants, alleging that 
defendant No. 3, a Company, opened a current 
account with the plaintiff on the bth July 1908, 
agreeing to pay interestat the rate of Rs. 7-8-0 


| per cent per annum from the date of the account up 


to the 14th October 1909 and thereafter at the rate of 
Rs 8-4-0 per cent. per annum, that defendant No.2 
executed two promissory notes for Rs. 30,000 and 


> ` 
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Rs. 20,000 respectively infavour of the plaintiff by 
way of security for the overdraft allowed to defend- 
ant No, 3, and that.defendants Nos. 1 and 2 in 
conjunction with one G. executed a-.surety bond 
in favour\of the plaintiff by which they agreed to 
act as sureties for the amount found due to the 
plaintiff from defendant No. 8 from time to time. 
The suit having been decreed, defendants Nos. 1 
and 2 filed separate appeals in the Chief Court. 
Defendant No. 2 paid full ad valorem Court-fee and 
presented his appeal first, while defendant No. 1 
stamped his memorandum of appeal with a Court- 
foe of Rs. 2 only on the ground that the full Court- 
fee had already been paid by defendant No.2. It 
was contended, ¿nter alia, that defendants Nos. 1 and 
2 had executed the pro notes as officers of defendant 
No. 3and ware not, therefore, personally liable on 
these documents and that in any event the pro-note 
jointly executed by defendants Nos. 1 and 2 was 
merely a contract of indemnity and that conse- 
quently until plaintiff had exhausted his remedies 
against the principal debtor, defendant No. 3, the 
suit against defendants Nos, 1 and 2 was premature: 

Held, (t) that the defendants wera entitled to 
file a joint appeal but as they had elected to present 
two entirely distinct and separate appeals, each must 
pay the full amount ofCourt-fee; 

(2) that the creditor was not bound to exhaust 
his remedies against the principal before suing the -~ 
sarety. 

A suit may be maintained against the surety 
though the principal has not been sued. P Panna Lan 
v. MARWAR BANK, Lro., 91 P. R.1918 ` A24 


. Court Fees Act (VH of 1870), S. 7 (iv) 


(C) —Mortgage suit—-Exemption of property from 

Liability—A ppeal —Oourt-fee payable. 

The plea raised by one of the defendants to a 
mortgage suit was that certain property, which was 
alleged to be covered by the mortgage-deed, was ‘not 
liable to be sold in execution of the mortgage decree 
by reason of certain transfers which had been made 
in his favour before the mortgage-deed in suit was 
executed. The trial Court held a part of this 
property to be liable for the murtgage debt. The 
defendant appealed: f 

Held, that the appellant was bound to pay ad 
valorem Court-fee on the memorandum of appeal. 
SHEORAJA v. Dest Din, 5 Q. L. J. 663 |. 
Criminal Procedure Code (Act V of 

1898), ss. 15, 16, 350—Rules framed by U. 


P. Government under s. 18, validity of—Trial . 


before Bench of Magistrates— Judgment by Bench 

other than Bench which heard evidence, legality of. 

The rules framed by the United Provinces 
Government under section 16 of the Criminal Pro- 
cedure Code provided that in the case of Benches 
consisting of not more than three members, any two 
of the members shall form a quorum. It was also 
provided that if a Bench held an adjourned sitting 
for the disposal of a—part-heard case, and the mem- 
bers at the adjourned sessions were not the same as 
sat atthe first hearing of the case, the previsions-of 
section 350 of the Code of Criminal Procedure would 
be held to apply to the case: 

Heid, 
Gov ernment; 


f 


"9 


a 
(1) that the rules were intra vires the 


4 
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(2) that the effect of the rules was that any trial 
commenced before any two members of a Bench 
could lawfully be continued- before any other two 
menibers, provided that if exception was taken by 
the accused to the proceeding before a differently 
constituted Bench, the trial must either be re- 
commenced de novo or adjourned to a subsequent 
-date on which the same Magistrates who commenced 
the.trial might find it convenient to sit together. 

At the first hearing of a case before a Bench of 


Magistrates the evidence for the prosecution was ` 


recorded. At the second hearing one of the Magis. 
‘trates was replaced by another, who was not present 
at the first hearing, but the accused having stated 
that they had no oBjection to the trial being pro- 
ceeded with, the trial was concluded and on a 
subsequent date judgment was pronounced by the 
Bench before which the trial had commenced: 

Heli, that one of the Magistrates whd delivered 
the judgment being absent on the date of the second 
héaring it could not be said that the accused were 
not prejudiced, and that, therefore, the proceedings 
at the last hearing, when judgment was pronounced, 
were illegal and most be setaside. A MATHURA V. 
Emperor, 16 A. L J. 884; 19 Cr. L. J. 1004 344 
-—— SS, 30, 207, 254, 347—Offence exv- 

clusively triable by Sessions Court, committal for, by 

Magistrate “empowered under s. 30—-Cominitment, 

legality of. ii f l 

The committal of a case triable exclusively by 
the Court of Session is not illegal merely, because 
the Committing Magistrate is himself empowered 


under section 30 of tha Criminal Procedure Code to. 


try the case. i 

The words “ought to be tried” in sections 207 and 
347 of the Criminal Procedure Code must be read 
with section 254 of the Code. N EMPEROR v, 
Hanuman, 20 Cr. L.J. 97 977 
ss. 96, [100—Warrant under s. 100— 

Using form of warrant under s. 96, legality of. 

If the substance of a warrant issued under section 
100, Criminal Procedure Code, complies with the 
requirements of that section, the warrant is per- 
fectly legal, no matter what prescribed form is 
used for the warrant.~ = 

There being no prescribed form of warrant under 
section 100, Criminal Procedure Code, a Magistrate 
issuing such a warrant adapted a form under section 
66, Criminal Procedure Code, to the provisions of 
section 100 by altering the figures and also by 
drawing up the warrant in terms required by section 





100: 

Held, that the warrant was perfectly legal. C 
SUPERINTENDENT AND REMEMBRANCER OF TEGAL 
AFFAIRS, BENGAL v. Mozam Mota, 23 0. L. J, 304; 
45 O. 905; 20 Cr L.J. 47 4 687 





ss. 107; 112; 537—Security for breach 
of peace—Accused agreeing to give security— 
Breach of peace, proof of, absence of —Order, legality 
of. 
A Magistrate called upon the accused under section 
112 of the Criminal Procedure Code to show cause 
‘hy they should not furnish securityto keep the 
peace under, section 107, Criminal Procedure Code, 
on the ground that they were members of an unlaw- 





, ful assembly which passed a mosque with loud 


w 
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music and which intended to cause a breach of the 


peace by repeating this procedure. The accused 
denied these allegations but expressed their willing- 
ness to execute bonds to keep the peace. Thereupon 
the Magistrate directed them to execute bonds for 
Rs. 100 to keep the peace for one year: 

Held, that the order wastillegal, inasmuch as the 
accused denied-every allegation on the basis of which 
they were considered liable to furnish security and 
noevidence was taken to prove those allegations. 
N Emperor v. Rar SINGH, 20 Or. L, J. 105 985 


-Sa [1Q—Criminal Tribes Act (IIT of 

1911), s. 4—Security for good behaviour—Proceed- 

ings against person registered under Criminal Tribes 

Act, legality of — Magistrate, discretion of, ewercise 

of — Proceeding, pending—High Court, power of inter- 

ference of. 

Proceedings under section 110, Criminal Procedure 
Code, against persons who have been registered under 
section 4and the following sections of the Criminal 
Tribes Act, are not illegal. i 

Per Huda, J -——Such proceedings, though not illegal, 
are inexpedient. 

Per Richardson, J,—In every case under section 110, 
Criminal Procedure Code, there is a question of 
discretion whether the person proceeded against 
should or shou'd not be bound down to be of good 
behaviour. “The fact that the persons proceeded 
against are already registered under the Criminal 
"ribes Act, may be a factor and an important factor 
which the Magistrate should take into consideration 
before he makes any order against them under seg- 
tion 110, Criminal Procedure Code. : 

The High Court does not, as arule, interfere in 
any pending proceeding unless there is some 
strong ground for intervening. © GHULAM RASUL v. 
Emperor, 20 Cr. L, J. 30 10 
- 985 


s. 112 
195 —~Disobedience of order 





a aca Ss. 144, 
under 3. 144—Sanction for prosecution grdnted by 
District Magistrate—Order, whether administrative 
or judicial—Appeal, whether lies, 

An order pussed by @ Magistrate under section 
144, Criminal Procedure Code is a judicial order 
and the authority issuing the order cannot be 
separated from the authority-granting sanction for 
prosecution for disobedience of it. 

Where, therefore, a Magistrate grants sanction for 
prosecution for disobedience of an order issued by 
kim under section 144 of the Criminal Procadure 
Code, he‘acts asa “Court’’ within the meaning of 
section 195, sub-section 7 of the Code. 

A public servant qua public servant is not subor- 
dinate to the authority of the High Court as required 
by seotion 195 (6) of the Crimiual Procedure Code. 
- A Sub-Magistrate having refused to accord 
sanction for prosecution of the petitioner for dis. 
obedience of his order passed under’ section 144, 
Oriminal Procedure Code, the opposite party appealed 
to the District Magistrate, who granted, the sanction 
applied for. Against this latter order the petitioner 
appealed to the Sessions Judge, who refused to 
interfere with the District Magistrate’s order on tha 
ground that if was passed administratively: 

Held, that the order of the District’ Magistrate 


was a judicial order, against whioh an appeal lay to , 
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the Sessions Judge. — ARBUNACHALAM PILLAI 4. 

PoxnxuswaM! Pitnal, 35 M. L. J. 464; 8 L. W. 422; 24 

M L. T. 896; (1918, M, W. N.824; 42 M. 64; 20 Or. L. 

J. 78 878 

— SS. 144, 145—Dispute as to land —Sec- 
tion applicable. 

Section 144, Criminal Procedure Code, is appli- 
cable only to temporary orders in urgent cases of 
nuisance or apprehended danger. It is not appli- 
cable in cases where there is a dispute as to land 
for the settlement of which séction 144 provides 
the appropriate remedy. Pat Lacuman Ran v, 
Durro Dusapuy, 19 Cr. L. J. 1002 3 
——— SS.: 145, 147—Enquiry unders 147— 

Procedure —Order passed without giving parties op- 

portunity to produce evidence, legality of -—Jurisdic- 

tion—Order affecting persons not parties to proceed- 
ings. 


Anenquiry under section 147, Criminal Procedure’ 


Code, has to be made in the manner provided by 
section 145 of the Code and the Magistrate con- 
ducting such enquiry must receive the evidence of 
the partios. Failure to give an opportunity to the 
parties of calling evidence affects the jurisdiction 
of the Magistrate 

Section 147, Criminal Procedure Codo, contem- 
plates an order to be pasšed between parties to the 
proceedings only. An order affecting persons who are 
nut parties tothe proceedings is not within the 
parview ofthe section and is, therefore, liable to 
be set aside as affecting jurisdiction, NMN Piast v 
Darya, 20 Cz, L. J. 110 990 
ss. 145, I465 -Possession of fishery 


extending over several miles, dispute as to—Magis- 





_ trate unable to satisfy himself as to possession of 


whole jishery —Procedure—Local investigation, whe. 

ther necessary in every case . 

In a proceeding under section 145, Criminal Pro- 
,cedure Code, regarding the possession of a fishery 
extending over several miles in length, if on the 
evidence the Magistrate is unable to satisfy him- 
self as to the possession of the whole leigth in 
question, he should ascertain, so faras he can, the 
„possession of some portion or portions thereof. As 
to the portion of which he is able to say “so and so 
is in possession” he should proceed under section 145, 
` Criminal Procedure Code, and only as te the 
remainder should he proceed under section 145, 
Criminal Procedure Code. ~ 

There is no bard and fast rule of Jaw that in 
every case under section 145, Criminal Procedure 
Code, a local investigation must be held, whether 
the parties desire it or not. . 

A Magistrate who attaches the proporty in dispute 
under section 146, Criminal Procedure Code, without 
holding a local investigation, cannot be said to 
have exercised his jurisdiction erroneously. 

Ina proceeding under section 145, Criminal Pro. 
cedure t'ode, the Magistrate attached the property 
in dispute under section 146, Criminal Procedure 
Code, on a finding arrived at by him which was 
expressed in these terms: “Jt is very difficult to come 
toa decision about .the possession of the whole 
juikar in dispute from the evidence adduced”: 

Held, that although “difficulty” was not synony- 
mons with “impossibility” as contemplated by the 
second part of section 146 (1), Criminal Procedure 
Code, yet the judgment .of the. Magistrate might 
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be read as meaning that on the evidence adduced, 
he was unable to satisfy himself asto which of the 
contending parties wasin possession of the property 
in quostion. © URPENDRA Natu BHATTACHARJEE V. 
Prasanna Kumar Guosu, 20 Or, L J. 37 

S. 145 (4). 

Where in a proceeding under section 145 of he 
Criminal Procedure Code, a local inquiry is directed 
to be made, the result of the local enquiry becomes 
a part of the proceeding and the party affected 
by it is entitled tobe made acquainted with the 
result thereof and should be given an opportunity 
of rebutting, the report. N JAIWANTI v. RAMRAO; 
20 Cr. L, J. 107 

990 


S. 147 
S. 148. c 

A Magistrate deputed to hold a local enquiry 
under the provisions of section 148 (1), Criminal 
Procedure Code, should hold the enquiry himself 
and should not delegate it to somebody else. 
JAIWANTI v. RAMRAO, 20 Cr, L. J. 107 
s. 160 688 
~ Sa ISO (I) (Cc) —Magistrate taking 

cognizance of offence; whether can hold inquiry pre- 

liminary ta commitment, ° 

The fact that a Magistrate took cognizance of 
an offence under section 180 (L) (c), Criminal Pro- 
pedure Code, is nobar to his holdingan inquiry 
p-elimiaary to commitment. C Azam ALI v. EMPEROR, 
zO Cx L. J. 47 . 68 

483 


———— 499 














s. 195 
S. 195—*Court” ins. 195 (7), meaning of 

— Public servant passing orders under s. 195 (1), 

whether acts judicially, < 

The summonses and orders referred to in the group, 
of offences mentioned in clause (a) -of sub-section 
1 of section 195, when issued by a Magistrate or 
Judge, are issued judicially and where sanction is 
given to prosecute for disobedience .of such sum- 
monses or orders, such sanction is issued by the same ` 
authority, namely, the Court. 

The word ‘Court’ in sub-section 7 of: section 195, 
Criminal Procedure Code, is not confined to clauses 
(b) and (e) of sub-section 1 of the section. Sub- 
section 7 is enacted forthe purpose of explaining 
what is subordination within the meaning of sub- 
section 6, where the authority giving or refusing is a 
Court, and does not purport to confine its operation 
to clauses (b) and (e) of sub-section 1. 

Where, therefore, sanction is given with reference 
to an offence against a Court, the appeal is governed 
by sub-section 7. ARUNACHALAM Prnnar an) 
Poxnuswamt PILLAI, 465 M. L, J. 454; 8 L. W. 4295. 24, 
M. L. T. 396; (1918) M. W. N. 824; 42 M, 64; 20 Cr. 
L. 4. 18 878 
= SS., I95,476—0rder_ under s. 476 made 

without taking evidence, legality of—Jurisdiction— 

Court, power of, to order prosecution of person not 

party to proceedings—S. 476, scope of. 

A Court, while procecding under section 476 of the 
Criminal Procedure Code, is required to arrive at 
findings upon some evidence before it. If there ig 
no evidence on the record and the Court proceeds 
to order the prosecution of a person for forgery im 
relation toa proceeding before it, the discretion 
vested in the Court under the section is illegally 
exercised and the order is liable to be fet aside, 
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Section 476 of the Criminal Procedure Code isa 
self-contained section and the reference to section 
195 in that section is only made for the sake of 
brevity and refers not to the conditions enumerated 
in section 195 but merely to the offences enumerated 
in that section. ° 

Section 476 ofthe Criminal Procedure Code con- 
fers jurisdiction upon an executing Court to order the 
prosecution of a person for forgery, even though not 
a party to the execution proceedings, if the offence is 
brought to the notice of the Court in the course of 


the proceedings. Pat ABDUL SATTAR v. ag 


(1918) Par, 352; 20 Cr. L. J. 94 


S. 195—Penal Code (Act XLV of 1860), 
8, 211—Making false charges against several persons 
—Sepurate offences—Sanction to prosecute in respect 
of each offence, whether should be granted. 

A. person who falsely charges several persons, 
with having committed an offence is guilty of as 
many separate offences and there is no impropriety 
in his being called to account under section 211 of 
the Penal Code in respect of each of such false 
charges. L B GNANAKANNU v. VeERAyAGu, 11 BUR. 
L, T. 136; 19 Cr L. J. 1002 342 
SS. 195, 476—Perjury committed in 

summary trial - Sanction, whether oughtto be granted, 

Where during the course of a summary trial the 
Conrt is of opinion that perjury has been committed, 
it should take action itself instead of placing in the 
hands of a private persos the right of vindicating 
the law. A THAKUR Das v. ABDULLA, 16 A. L J. 
992; 20 Cr. L. J 46 686 
Sa I95 -Sanction for prosecution—Petty 

theft committed thirty-cizht years previously, denial 

of-——Sanction, whether should be granted. 

Sanction was granted for the prosecution of the 
accused for perjury in respect of a statement 
made by him in which he had denied the fact of 
his having been convicted of petty theft thirty- 
eight years previously at the age of fourteen: 

Held, that the fact which the accused had denied 
was not relevant ‘to the trial before the Magistrate, 
and that, therefceve, this was not a fit case in which 
sanction should have been granted. A GAJADHAR v. 
EMPEROR, 16 A. L, J. 923; 20 Cr. L. J. 2 


—— S. 195 (1) (a), (6), (7)—Arms Act 

(XT of 1878), s. 25~—Penal Code (Act XLV of 1860), 

s. 182—Information given to District Magistrate of 

person being in possession of fire-arms without 

license—-Issue of search-warrant by Magistrate— 
‘Act, whether judicial or emsecutive— Information 
found to be false—Sanction for prosecution for giv- 
ing false information to public servant—Appeal to 

Sessions Judge, whether maintainable. 

A Magistrate directing the issue of a warrant to 
search premises, on information received that the 
owner or occupant thereof is in possession -of 
fire-arms without a license, acts asa Court and not 
merely as a public servant, whether he purports 
to act under the Criminal Procedure Code or under 
section 25 of the Arms Act. 

Where a District Magistrate accords sanction for 
the prosecution of an informant on the ground that 
his information proved to be false, he acts judicially 
and his order is appealable to the Sessions Judge 
under section 196 (7). 
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Per Sadausiva Aiyar, J/—-Every Magistrate acting 
judicially is a Criminal Court. A Magistrate to 
whom, asa Criminal Court, a report is made in 
order that he might take action as a Criminal Court, 
receives that report as a Court. The terms ‘Court’ and 
‘Magistrate,’ wherever used in theCriminal Procedure 
Code, are generally used as convertible terms. IMI 
Gapoam PencnoLtu REDDI, Inve, 35 M.L J. 686; 
(1918) M. W. N. 908; 42 M. 96; 20 Cr L. 1.90 890 
S. 197—Sanction to prosecute pubhe 

servant-—Offence, designation of, whether necessary. 
` Where a Collector sanctioned the prosecution of 
a Kulkarni and a Patil “for cheating or for such 
other offence with which it may be necessary to 
prosecute them in connection with obtaining 
money from ryots:” 

Held, that the offence or offences which might 
be established in connection with obtaining moncy 
from ryots were sufficiently designated in the 
sanction, and thatthe sanction was not invalid on 
account of vagueness. B EMPEROR v MADHAV Lax. 
MAN, 20 Bou. L. R €07; 20 Cr. L. J. 71 
—-— SS. 198, 204—Complaint at suggestion 

of Police -Issue of process to accweed, whether 

necessary. | 

The fact that the complaint in respéct of an 
offence under section 494, Tndian Penal Code, is written 
at the suggestion of the Police does not contravene 
the provisions of section 198 of the Criminal Procedure 
Code. 

Where on a case being called the accused present 
themselves before the Magistrate, there is no 
necessity of issuing process to them under section 
204 of the ( riminal, Procedure Code and the mere 
omission to issue process in such a case does not 
render the commitment of the accused to tho 
Court of Session illegal. P Empuror v, Runs, S P. R, 
1919 CR; 20 Or. L.J. 8 7 
S. 200 483 
—— Sa 200, 537 (@)—Complatni by 

District Judge to District Magistrate — Failure to ey. 

amine complainant- -Irregularity, 

A. District Judge, believing that a certain Will 
which had come before him in probate proceedings 
was a forgery, wrote a letter to the District Magis- 
trato suggesting that in tho interests of justice 
there should be a prompt investigation. On receipt 
of the letter the District Magistrate, without sending 
for the District Judge and examining him on oath, 
ordered a Police investigation and thereafter sent 
the case for inquiry nnd tiial before a competent 
Magistrate: 

Held, (1) that the letter amounted toa “complaint” 
within the meaning of the definition contained in 
section 4 of the Criminal Procedure Code; 

(2) that the failure to examine the District 
Judge on oath was an irregularity of a kind which 
came within those enumerated in clause (c: of 
section 637 of the Criminal Procedure Code, and 
that there having been no failure of justice the 











trial was not vitiated by the irregularit. B 

APARAO JHAVERILAL, In ve, 20 Box. L R i 18; e0 np, 

L. J. 42 < 682 
S. 204 


493 
—~ SS. 207, 254, 346, 347 —Commiiial 
to Sessions, by Magistrate having power ts sentence 
adequately, legality of—Grounds of commitment— 
Warrant cases, powers of Magistrates in trial of 





.Laxman, 20 Bom. L. R. 607: 20 Cr, L. J. 71 


- 
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Section 254 of the Criminal Procedure Code 
makes it imperative-on a Magistrate only to frame 
a charge and not to complete the trial to convictiou 
or acquittal. That section simply lays down the 
procedure for the trial of warrant cases where the 
Magistrate considers it right and proper for him- 
self to goon with the trial andisin no way a limi- 
tation of the right of a Magistrate given to him 
under section 347 to commit a case for trial if he 
thinks that he should do so. 

Section 347 of the Criminal Procedure Code does 


_ not restrict the grounds on which a Magistrate - 


should arrive at his opinion to commit a case to 
want of jurisdiction in himself or to his inability, in 
his own opinion, to sentence the accused adequately. 
Even where he can inflict the maximum sentence 
for the offence, he may still commit the acoused for 
trial to the Court of Session or the High Court on 
such grounds as complicated questions of law 
arising or the case being a fit one to be tried by a 
Jury or with the aid of Assessors.’ 

Per Napier, J.--The powers of a Magistrate, whohas 
taken a warrant case on his file for trial, are as 
follows:—He may try it through himself if he has 
jurisdiction; he may, if he thinks he cannot inflict 
Aa proper sentence, act under section 364 or 349 and 
send it to a higher Magistrate, or he may, if he 
thinks that it is a proper case for Sessions, commit 
the accused under section 347 or if he has not power 
to commit, send it to another Magistrate to commit 
under section 346. IV Crown PROSECUTOR v, BHAGAYA- 
THI, 35 M. L. J. 559; ae M. W. N, 870; 9 L. W. 14; 
42 M. 83; 19 Cr. L. J. 997 ~ 337 
S. 207. 

. Under section 207 of the Criminal Procedure Code 
a Magistrate who is competent to commit to the 
Court of Session can commit to that Court cases 
triable exclusively by that Courtand cases which in 
his opinion ought to be tried by that Court. 

A commitment, however, made on the sole ground 
that the accused has been committed in another case 
is bad in law, N EMPEROR v. Hanuman, 20 a J. 

77 
Sa Z215—Commitment to Sessions, whether 
can be quashed by Sesstons Court. 

A commitment once made can only be qnashed by 
the High Court under section 215 of the Criminal 
Procedure Code, P EMPEROR v. Ruri, 6 P. R, 1919 
Cr; 206n. L. J. 3 493 
m SS. 215, 532—Commitment, whether can 

be quashed by Sessions Judge. 

Under section 215 of the Criminal Procedure 
Code a commitment can be quashed by the High 
Court only and only on a point of law. Section 
582 of the Code applies only to acase where a 
Magistrate or other authority purporting to exercise 
powers duly conferred, which are not so conferred, 
commits an accused person to a Court of Session, 
It has_no application to a case where the Court of 
Session considers that a commitment made by a 
competent Court is illegal. EB EMPEROR v. MADHAV 
871I 
SS. 222, 234, 235 -Joint trial for 
criminal breach of trust and falsification of accounts, 
when permissible—Trial for criminal breach of trust 
during period exceeding one year, legality of— 
Court, duty of--Procedure—Appeal from acquittal 
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Retrial, whether can be ordered on technical 

ground. 

A charge of criminal breach of trust ofa sum 
of money can be tried under section 285 °(1), Crimi- 
nal Procedure Code, at the same time with one of 
falsification of accounts made to conceal the act of 
misappropriation as part of the same transaction, 
but a charge of criminal breach of trust cannot be 
legally tried together with one of falsification 
relating toa distinct act of misappropriation com- 
mitted in a separate transaction. 


| The accused was jointly tried of offences falling 
under six different charges, viz.:— 

(1) Criminal breach of trustofa sum during the 
period 17th September 1914 to 25th March 1915. 

(2) Criminal breach of trust of a sum during the 
period .6th March 1915 to 3ist March 1916. 

(3) Criminal breach of trust ofa sum during 
the period !st April to 3lst May 1916. 

(4) Criminal breach of trast of a sum during 
the period Ist June 1916 to 9th October 1916. 

(5: Preparation of a false balance sheet of the 
Lahore Electric Supply Company for the year 
ending 3lst March 1915. 

(6) Preparation of a false balance sheet for the 
year ending 3lst March 1916; 

and was acquitted. Government preferred an 
appeal to the Chief Gourt against the acquittal: 

Held, (1) that charges "Q) and (5) could have 
been tried together, because the preparation of the 
false balance sheet for the year ending 3lst March 
1915 was effected to conceal the criminal breach 
of trust which had been committed during the 
period ending 25th March 1915; 


(2) that similarly charges (2) and (6) could have 
been tried together and charges (4) and :6) could also 
have been tried together in one trial, as they related 
to two offences of the same kind committed wan 
the space 0f-12 months; 

(3) but that’ the trial of all six charges in eas 
trial was contrary to section 234o0f the Criminal 
Procedure Code and was quite illegal; 

(4) that charge (2) contravened section 222, Crimi- 
nal Procedure Code, and the trial of that charge 
was in itself quite illegal; 

(5) that the Court before the commencement of 
the trial should have recorded an order to the 
effect that it was trying such and such charge or 
charges and should have proceeded to take all the 
evidence relating thereto, the trials should have 
been quite distinct and the accused should have 
been apprised as to which charges were being tried 
in each trial and the opinions of the Assessors 
should have been recorded separately in each; 


(6) that it would not be fair to the accused, who 
had been acquitted, to order a retrial simply because 
the trial was illegal on account of misjoinder of 
charges, unless the Court was satisfied that the 
order of acquittal was obviously erroneous or was not 
one which should be maintained owing to the trial 
Court having omitted to consider material evidence 
for some other sufficient reason; 

(7) that the onus was on the prosecution to prove 
affirmatively that the accused received any sums 
beyond those entered by him qs having been received; 


” 


we 


“t 


` 


Ram, 19 CR. L. J, 987 
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(8) that it could not on the evidence be said for 
certain that the accused was in charge of all the 
money received by the Company; 

(9) that in view of all these facts it was not 
one of those exceptional cases where, supposing the 
trial had been legal, the Chief Court would reverse 
the order and convict the accused and that, therefore, 
a retrial should not be ordered. P EMPEROR v. JAGAT- 


67 

S. 234, s 167 

$.234—voinder of charges—Offences against 

different individuals committed by ‘one person, whether 
can be tried together-- Procedure. 

The conviction of an accused person at one trial 
for three acts of misappropriation committed 
against three different persons is not illegal. 

Section 234 of the Criminal Procedure Code iš 
not limited to cases where the offences have been 
committed against the same person. N KRISANAYYA 
a, EMPEROR, 20 Cr. L. J. 71 
——— SS: 234, 239—Joint trial of several 

persons for separate offences, legality of —S. 289, 

applicability of. i 

The joint trial of several accused persons for two 
or more separate offences is illegal, 

Section 284 of the Criminal Procedure Code 
applies only to offences committed by a single 
person. Itis not applicable when several persons 
are tried jointly under section 239 of the Code. 
N Sayan Lat v. EMPEROR, 20 OR. L. J. 7 482 
m $S. 234, 239—Joint trial of two accused 

for cheating-—Conspiracy—-One transaction. 

In each case ib is a question of fact whether 
the offences in respect of which more persons than 
one are charged atthe same trial were committed 
in the same transaction, within the meaning of 
section 239 of the Criminal Procedure Code, ‘and 





that question must be determined with reference to , 


the facts of each case. i 

Where „it was alleged that the accused, the 
Kulkarni and the Patil of a village, conspired 
together and cheated certain persons on the same 
day, by asking them to pay certain sums in excess 
of what was properly payable by them as assess- 
ment: 

Held, that there being clear proximity of time 
and space, clear continuity of action and sufficiently 
specific community of purpose, the offences com- 
mitted by the accused must be held to be com- 
mitted in the same transaction within the meaning 
of section 2:9 of the Code of Criminal Procedure, 
so that the joint trial of the accused under that 


section was not illegal, B EMPEROR v. MADHAV 





Laxman, 20 Bom. L. R, 697; 20 Or. L, 3.71 87I 
S. 235 167 
S. 239 871 





Seotion 239 of the Criminal Procedure Code is 
the only section of the Code which refers to a 
trial of more persons than one jointly, but ib does 
not authorise such trial for twoor more distinct 
offences unless they form part of the same trans- 
action or unless one is the actual offence and the 
other or others are offences of abetting or attempt- 
ing that offence, N Sayan Lat v. EMPEROR, 20 Or. 


as S. 250—Compensation, 





order to pay, 


GENERAL INDEX, 


a“ nan 


1037 


Criminal Procedure Code.- contd. 


against person instigating the giving of false informa. 

tion, validity of. 

Section 250 of the Criminal Procedure Code does 
not warrant an order to pay compensation against a 
person who only instigates the giving of false in. 
formation but who dovs not himself make the com. 
plaint or give the information tothe Police. S Ex. 
PEROR v. SUMER, 12 §, L. R. 76; 20 Cr. L, J. 100-980 
—— S. 250— Compensation, order to pay, where 

complaint vesatious in one particular, validity of. 

An order for compensation under section 260, 
Criminal Procedure Code, cannot be justified merely 
because the complaint filed was vexatious in one 
particular, An award of compensation can only be 
made where there has been a complete discharge or 
acquittal of the accused on all the headsof the 
charges againsthim. "S Emperor v Napar, 12 8. L. 








R. 87; 20 Cr. L: J. 106 i 
S. 253 A 
S. 254 337, 977 
Sa 260 ( I), cls. (d), (1)— House. 


breaking by night and theft— Value of property stolen 

over Rs. 50—Summary trial, legality of, 

A Magistrate is not authorized to split up an 
offence so as to give himself jurisdiction over the 
parts which he would not have over the whole, there. 
by depriving the accused of his right to appeal, 

Clausé (i) of section 260 (1) of the Criminal Pro. 

cedure Code.must be read with clause (d), which 
only permits a summary trial.for theft under 
section 880 of the Penal Code where the value of 
the property stolen does not exceed Rs. 50, 
, The offence of house-breaking by night under 
section 457 of the Penal Code, accompanied by a 
theft of property worth more than fifty rupees, can. 
not legally betried summarily under section 2€6 of 
the Criminal Procedure Code. 

Summary procedure in casesof serious offences 
even though legal is inappropriate. N DIPCHAND e. 
Emperor, 14 N. L. R. 190; 19 Ur. L. J. 1003 343 
———- S. 307 -Sessions trial—Judge disagreeing 

with verdict of Jury— Reference to High Court— 

Verdict supported by evidence, effect of. 

Where in a trial before the Court of Session 
the Judge, disagreeing with the verdict of “not 
guilty” returned by the Jury, referred the cago to 
the High Court under section 807, Criminal Procedure 
Code: 

Held, that as there was evidence on the record 
which would support the conclusion arrived at by 
the Jury, though there was evidence also the other 
way, the verdict of the Jury could not be said to 
be perverse or erroneous; that on the contrary it 
may have heen correct, so that the accused must 
be acquitted. C Emperor v. Asaar MANDAL, 22 0, 
W. N. 811; 20 Cr. L. J. 20 500 
S. 309 —Assessors, opinion of, mode of taking 
of Sessions Judge, duty of—Procedure. 

In a case of rioting where the dispute arises 
over the possession of a piece of land and 
the Crown admits the possession of the accused 
and the accused themselves urge the plea of 
private defence, it is the duty of the Sessions 
Judge to explain to the Assessors the legal aspect 
of the plea put forward by the accused, and to 
direct their attention to it by putting specifig 
questions to them on the point, 
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In such a case general questions such as “Has the 


‘offence of rioting been proved against any of the 


accused?” are utterly insufficient. Pat Soxver 
Bugsy SINGH v. EMPEROR, 3 P. L, J. 653; (19.8) f at, 
259; 19 Cr. L. J. 983 163 
S., 342, object of—Accused, examination of 
— Accused, duty of— Procedure 
The provisions of section 342 of the Criminal 
Procedure Code are mandatory and non-compliance 





with them vitiates the trial. 


The object of section 342, Ciiminal Procedure 
Code, is (1), to communicate to the accused, to the full 
extent that may be found necessary in each particu- 
lar case, what is alleged against him in the evidence 
for the prosecution; ze ; 

(2) to ascertain from” him what explanation or 
defence, in law or in fact, he wishes to put forward in 
respect thereof. , h 

Where the accused is an ignorant person who 
cannot be expected to know or understand what 
particular parts of the evidence are, or are likely to 
be considered by the Court to be, against him, it is 
necessary that his attention shonld be directed to 
all the vital parts of the evidence against him. 

-It is not a sufficient compliance with the pro- 
visions of section 842 of the Criminal Procedure 
Code to ask an accused the general question: “Have 
you anything more to say in this case or?” “von have 
heard the prosecution witnesses against you, what. 
have you tosay?” N TANI v. Emperor, 20 Ce L a E 
ss. 345, 439—Revision—Composition 

of offence—High Court, power of, to allow composition. 

The High Court sitting as a Court of Kevision 
under section 489 of the Criminal Procedure Code 
has no power to allow the com osition of an offence 
under section 345 of the Code. P EMPEROR v HARNAN 














sinam, 35 P. R. 1918 Cr, 20 Cr, L. J. 87 887 
SINE “ss. 346, 347 337 

S. 347 977 
— s. 350 344 


S. 350, scope of—Case transferred from 
one Magistrate to another— Witnesses, whether should 
be re-examined. ; 
Section 360 of the Criminal Trocedure Code is 

applicable to a case which has been transferred 

from the Court of one Magistrate to that of an- 
other. Itis not restricted to cases in which Magis- 

trates succeed each other in their offices. N 

AKBAR Ani V. EMPEROR, 20 Cr. L. J. 41 68 I 

- S. 362-~Magistrate, duty of. 
Itis tho duty ofthe Magistrate in & case which 

comes within section 362, Criminal Procedure Code, 

totake a note of all the material facts stated by a 

witness, whether they appear in the course of the 

examination-in-chief or ihthe course of the cross- 

examination. C An Foong CHINAMAN v, EMPEROR, 22 

O. W. N. 834; 28 O. L. J. 105; 20 Cr. L. J.24 504 

S. 403 (2)—Complaint of offences under 
ss, 352, 604, Penal Code—Process under 8. 352— 
Trial and acquittal of offence wnder a, 362— Fresh 
trial for offence under s. 504, legality of. 

A petition of complaint alleged that the accused 
had committed offences punishable under sections 
252 and 504, Indian Penal Code. Process was issued 
upon the accused directing him to appear and 
take his trial under section 3852 only. Having 
heard the complainant and his witnesses, the 
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Criminal Procedure Code-—contd. 
Magistrate acquitted the petitioner of the offence 


_under section 352, bub being of opinion that on the 


evidence adduced a prima facie case of an offence 
punishable under section 594 had been made out, 
ordered process to issne directing’ the accused to 
appear and stand his trial under section 504: 

Held, that section 408 (2°, Criminal Procedure 
Code, was applicable to the case, so that the accused 
could be legally tried again for the offence punishable 
under section 504, Penal Code © Besor KRISHNA 


PAL v. BALAI CHAND BHANDARI, 20 CR. L, J. 43683 ° 


——— SS. 403 (4), 530 (K)—Acquittal by 
Mugistrate not empowered to try case, whether bars 
subsequent trial—Procedure—Jurisdiction. 

A complaint was: made against the accused dis- 
closing offences punishable under sections 409 and 
477A. of the Penal Code. The case was by some 
mistake made over for trial toan Honorary Magis- 
trate exercising the powers of a Magistrate of the 
Second Class. He proceeded to deal with the case as 
one under section 408, Indian Penal Code, and finally 
acquitted the accused. Subsequently the complainant 
presented a further complaint to the District Magis- 
trate praying for the trial of the accused under 
sections 409 and 477A of the Penal Code. The 
District Magistrate thereupon took cognisance of the 
case and referred the complaint to a First Class 
Magistrate for disposal: 

Held, that inasmuch as the Second Class Magistrate 
who had dealt with the case was not enipowered to 
commit accused persons for trial to the Court of 
Session, the District Magistrate had jurisdiction to 
take cognisance of the second complaint having re- 
gard to the provisions of section 350 (k) and section 403 
{4 of the Criminal Procedure Codo. © KRISHNADHON 
Guon v MAHENDRA Nata Durr, 20 Cr. L. J. 112 992. 
———— §S. 423, 439—Acquitial of accused- 


Revision——High Court, power of interference of—~ e. 


Appeal by accused —Appellate Court, power of. 

Where a trial has ended in the complete acquittal 
of the accused person, itis not open to the High 
Court in the exercise of its revisional jurisdiction 
to convict him of any offence. The utmost that 
it can do, in the abzence of an appeal against the 
acquittal by the properly constituted authorities, is 
to order a new trial. 

Anappeal against a conviction, however, opens out 
the entire case, and the Appellate Court, being em- 
powered to alter the finding by section 423 (1) (b) 
of the Criminal Procedure Code, may record a 
conviction in respech of an offence of which the 
trial Court has found the accused not guilty. A 
DULLI v. EMPEROR, 16 A L.J, 918; 20 Or L. J.22 502 
—— S. 423 (1), (4) 510 
——-—- $$. 435, 439, 562— Accused released 

under s. BA2— Rervision—Sentence of imprisonment, 

whether can be passed. 3 

Section 439 of the Criminal Procedure Code pres. 
supposes that a sentence hasbeen imposed Therefore 
where an accused is released an good probation under 
section 562 of the Code, the High Court cannot 
substitute a sentence of imprisonment or of whipping 
in revision. M EMPEROR v. Nurxuan, 20 Or. L. J. 
99 

SS. 435, 439—Proceedings under Chap- 
ter XII—Local enguiry—Procedure—Order passed 


without taking evidence—Jurisdiction—Revision—a ©” 


High Court power of interference of, 
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f 
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_ «ference, 
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Criminal Procedure Code—contd. 


A High Court cannot ordinarily interfere in 
revision under sections 435 and 439 of the Crimi- 
nat Procedure Code with proceedings under 
Chapter XIIL of the Code, but it has power to 
interfere -where the subordinate Court has passed 
an order without giving the parties an opportunity of 
calling evidence, and has thus acted without jurisdic- 
tion. N JAIWANTI v, RAMRAO, 20 Cr L, J. 107 987 
———— S8, 435, 4.39 — Revision against order 

of dissharge—High Court, jurisdiction of—Inter. 
limits of—Alien enemy trading under 

license, whether competent to file complaint or move 
* High Court in revision—Internment after filing of 
revision petition under Enemy Ordinance, effect of. 

In dealing with revision petitions against orders 
of discharga of accused persons by Magistrates, the 
High Court will apply the same principles 23 are 
‘applicable to cases of petitions to revise orders of 
acquittal. In either case the HighCourt will not 
interfere where there is no clear error or defect in 
the proceedings of the lower Courts which has 
resulted in grave injustice bnt the question is merely 
one as to the appreciation of doubtful evidence. 

It is competent to an alien enemy residing in 
British India by license of the King to complain 
against crimes directed against his person or property 
and to apply in revision ‘to the High Court against 
any order of a Magistrate discharging the accused 
on the materials placed before him. 

. The internment of an alien subject, after he has filed 
_aravision petition, does not necessarily stay the hands 
of the High Court Mentor v. MUTHIAH CHETTY, 
35 M.L. J 513,9 L. W. 118, 20 Cr L.J. 101 981 








- SS. 439, 476 — Girvil Procedure’ Code 
(Act V of 1998), s 115—Sanction for prosecution 
granted ‘by Oivil Court —Revision —High Cowrt, 
power of interference of.” 

Tho High Court has no power undar section 439 
of the Criminal Prosadare Code to set aside an 
order mada by a Court of Small Causes directing 
the prosecution of a decree-holder for perjury in 


~ respect ofa statement made by him before that 


-” 


Court, nor can such an order bə interfered with 
under section L115 of the Civil Procedare Code. A Ram 
PRASAD v, EMPEROR, 16 A. L. J. 921; 20 Cr. L. J, 19499 


S. 439 - Revision —Acquittal, 
interference with—Jurisdiction. 
The High Court has jurisdiction to interfere in 





A der of, 


— revision even in tho case ofan order of acquittal, 
-but sach interference will only be where serious 


_ 20 Cr. L; J. 49 


injustice has been caused by an error of law. M 
Mocan Brea, Inve, R5 M. L.J. 663; 25 M. L. T. 24 


8I7 

S« 476 - = 499, 685, 894 
S. 47G —Ofence brought to notice of Court 

in subsequent judicial proceeding, effect of —Court, 

power of, to enquire into commission of alee CLEF- 

cise of, time of. : = 

The powers conferred by section 476, Oriminal 
Procedure Oode, can be exercised at any time when 
an offence is committed before a Court ina jadicial 
proceeding, or when the commission of itis brought 
to its notice in the course of that judicial pr oceeding 
orin any other O RAM Anus v. EMPEROR, 5 O. L. J. 
622; 19 Ox, L; J. 981 IGI 
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Criminal Procedure Code-—contd. 


S. 477, scope! of Sessions Judge, power of, — 


to try witness for perjury, eaercise of —Summary 
trial, legality -0f— Court, duty of ~Procedure, 
Section 477 of the Criminal Procedure Code 
gives the power toa Court of Session to charge a 
person for any offence referred to in section 195 of 
the .Code and committed beforeit. It further gives 
the Court of Session ‘the power to commit for trial 
orto admit to -bail and to try the person for the 
charge it has framed, but the section nowhere 
lays it down that the trial is to bea summary 
one, nor does it anywhere demand a decision which 
should be more prompt and speedy than that of 
any ordinary trial. The very powers granted in 
that section to a Court of Session are so unusual 
that it is the bounden duty of any Court exercising 
them to be at pains to give the accused a fair and 
impartial trial, in view of thefact that the Court 
has already had before it cértain evidence upon 
which it may have already formed an opinion. 
Atthe conclusion of a trial ina Sessions Court, 
the Sessions Judge charged one of the defence 
witnesses with the offence of perjury and proceeded 
there and then to try him under the powers ron- 


- ferred upon the Court by section 477 of the Criminal 


Procedure Code. Tho accused repeatedly asked for 
time to enable him to obtain legal advice and to 
put in his defence,but the Court refused his prayer 
and convicted and sentenced him: 

Held, that the Sessions Judge had, in the exercise 
of- his jarisdiction, acted hastily and irregularly and 
had not given the accused a fair trial and that, 
therefore, the case must be re-tried. A Haroar KHAN 
Vs EMPEROR, 16 A. L, Je 92€; 20 Cr. 1.3.33 673 

S. 488—Hindu wife leaving husband's 

house without cause —Maintenance, 

turn to husband’s house, 

The duty of a husband to maintain his wife under 
the Hindu Law is absolute and under the Criminal 
Procedure Code it is subject only to the wife’s 

„chastity. When a Hindu wife, therefore, leaves her 
Kusband’s house without good cause, her right of main- 
tenance is only suspended and she has the right to 
return to her hushand’s house atany time and claim 
S JANKIBAL v. SHIVRAM 
ae i28 L. B. 90; 20 Cr. L. J. 98 
S. 5I Dakote taken against absconding 
accused— Procedure. 

Where a Magistrate had clear evidence that the 
accused were absconding and evidence from which 
he might reasonably infer that there was no 
immediate prospect of their arrest, and he expressly 
-stated in his order that he was taking evidence 
under section 612 of the Criminal Procedure Code, 
the presumption is that he did his duty and did not 
record the evidence under the section unlawfully. 
The mere fact that the Magistrate did not recite a 
finding that there was no immediate prospect of the 
arrest of the accused does not render the evidence 
inadmissible, A Buagwati v. Emperor, 16 A. L.J. 
907; 20 Or. L. J. 6 

m SS. 517, 520, 523—Restitution of pro 
perty — Revision —Power of Court in revision— 

Restitution, enforcement of. 

_ Section 520 of the Criminal Procedure Code of 1898 
differs from the corresponding provision in the Code 


`“ 





right topon re- 
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Criminal Procedure Code- cond. 


of 1882 and contemplates tht the Court of reference 
or revision shall order restitution if justice so 
requires. . | 

Where a remedy is allowed by law, it must be 
assumed that the Legislature intends that the 
tribunal invested with jurisdiction shall enforce 
its order in the manner it considers most suitable, 
even though there is no express provision for 
doing the sanie. Pat Saprot Dasanv Osamena, 
19 Or, L. Je 995 \ l 5 
S. 520 175 


Sa 522-Orczer restoring property to 
person entitled thereto, nature of—Appellate Court, 
whether can pass order.” 

An order under section 622,.Criminal Procedure 

Code, directing the restoration of immoveable property 





A 





` to the person entitled thereto, cannot be regarded as 


a consequential or incidental order within the 
purview of section 423 (1), clause (4) of the Code. 
An Appellate Court is not competent to make an 
order under section 522, Criminal Procedure Code, 
directing the restoration of immoveable property 
to the person entitled thereto, where the trial Court 
has for some reason or other refrained from taking 
action under the aforesaid section. P sere Te 

















R, 20 CR, L. J. 80 I 
DIN v. BME 30 n Oh 
s. 530 (k) 992 
S. 532 - 87I 
$.537 — 985 
S. 537 (a) : 682 


S., 556—Criminal trial—Judge importing 
his own knowledge into case, effect of —Irregularity. 
Where a Judge is the sole judge of law and fact 

in a case tried before himself, he cannob give 

evidence before himself or import matters in his 
judgment not stated on oath before the Court in 





the presence of the accused. If he does £o, he makes 


imself a witness in the case ant renders himself 
incompetent to try it, Pat Manenr Lat ae 


‘ay, EMPEROR, 20 Or. L. J. 45 
s. 562 979 


Criminal Tribes Act (III of 911); 





S. 
' Crookes’ Work on Castes and 


Tribes of N. W. P. and Oudh, ad- 
missibility of 561 


Crown Grants Act (XV of 1895)— 


Crown, grant of land by—Limitatton of descent, 

power of Crown to impose—Taluqdari property, 

accretion to 

The Crown has in British: Tndia power to grant 
or to transfer lands, and by its grant or transfer to 
limit in any way it pleases the descent.of such 
lands. But a subject has mnoright to impose upon 
lands or other property any limitation of descent 
which is at variance with the ordinary law of 
descent applicable’ to his case. | 

Villages transferred by the Government in ex- 
change for villages included in’ a talugdars sana 
must be treated as talugdart villages. - 

Where a house in Kaiser Bagh at Lucknow had been 
allotted to a talugdar for his use as such: 

Held, that the taluqdar’s right of, possession would 
on his death pass to his successor in the talugdari 


INDIAN CASES, 


; [1918 
Crown Grants Act—coneld. 


eState and not to his heirs under the personal law. 
P Ç Rasixnpra BAHADUR SINGH v. RAGHUBANS 
Kunwar, 21 0, 0.108; 5 0O. L. J. 401; 34 M. L T. 282; 
8 L. W. 570; 40 A. 470; (1918) M. W. N. 831; 28 0. L. 
J. 456; 23 C. W. N. 101; 20 Box. L. R. 1075 
Custom——Abadi, house in, occupied by kamin— 

Collateral, whether entitled to succeed. 

Under the ordinary village custom a near collateral 
of a deceased kamin is entitled to retain possession 
of a house in the village abadi which was occupied 
by the deceased. P BELI Ram v. UMAR BAKHSH, 116 
P. R. 1918 >. 723 

Alienation — Occupancy holding —Eachange 
of holding with landlord—Sale of land obtained 
under exchange—Reverstoner of . tenant, suit by, 

maintainability of. 7 


An occupancy tenant entered into an arrange-- 
ment with his landlord, whereunder the-former gave’. 


up his’occupancy rights in a portion of the holding 
and obtained full proprietary” rights in the 


remainder. Subsequently; he sold the land which. 


he had obtained in full proprietary right to the 
defendant. Plaintiff, a reversioner of the vendor, 
brought a suit fora declaration that the sale would 
not affect his reversionary rights after the death of 
the vendor: - 

Held, that the occupancy rights with which the 
vendor had parted being ancestral, the land received 
by him in exchange from the landlord in full 
proprietary right must also be treated as ancestral, 
and that, thereforo, the plaintiff had a locus standi to 
bring the suit. P THAKUR v. Ram Sinan, 120 P.R. 
1918 , 793 





ag Alienation—Occupancy rights, ‘creation of, 


whether can be challenged by reversioners. 

The creation of ‘occupancy rights in land amounts 
to a transfer of valuable rights and can be challenged 
by the heirs of the ‘proprietor in accordance with 


the well-recognised principles of customary law. . 


P Isuan v. SUNDAR, 125 P. R. 1918 

opposed to ordinary law, proof of—Wajib-ul- 

- arz, construction of—Hindu Law— Widow, power 
of alienation of. 

Nothing short of the most cogent evidence can be 
accepted as proof of a custom repugnant to the 
ordinary rule of succession or power of disposal 
prescribed by it. ; 

If a construction ‘can be puton a wajib-ul-arz 
whichis compatible with the rules of the personal 
law of the parties, that is the construction to which 
& Court should adhere. À £ 

Where a wajib-ul-arz declared that a sonless widow 
was entitled to the property of her husband for her 
life and had every, kind of power over the same in 
case of personal necessity orto meet the revenue 
demand: is 

Held, that the entry did not amount to a custom 
under which the widow had unlimited power of 
disposal. O BAHADUR SINGH v, AUSERI Sinau 357 
, proof of 0, 613 
, proof of—Crookes’ Work on Castes and Tribes 

of N. W. P. and Oudh, admissibility of. 

Per Curiam.—Long established usages existing 
in particular districta and families in India should 
be given effect to, but it is of the essence of special 
usages modifying the ordinary law of succession that 











they should be ancient and invariable: and it ig” 
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- sections 82% and {9of the Evidence Act, 
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Custom—concld. - 


further essential that they should be established to 
bə so by clear and unambiguous evidence. 


~ A custom must ba ancient, certain and reasonable 


and being in derogation of the general rules of law, 
must be construed str iotly. 

Per Mookerjee, J.-Reference , may legitimately 
be made tothe Work on Oastes and Tribes of the 
North-Western. Provinces and Oudh by Mr. Crookes 
as an atthoritative statement of customs prevalent 
among the Hraki seot of Muhammadans 

The fact that a custom was not pleaded in liti- 
gations between members of the community where 
it might have been pleaded, is relevant evidence for 
the purpose of,showitig the non-existence of the 
custom, © Sartam BIBER v. Mugasmap IBRAHIM, 28 
C: Ld. 306 5 
proof oj—Proof, nature of—Evidence Act 

(Lot 1872), ss. 32 (5), 49. 

Where the custom of a community is in question 
and it is clear that direct evidence cannot be obtained 
of instances of such custom, which occurred before 
the memory of maù, persons, having special means 
of knowledge, are, in view of the provisions of 
permitted 
to testify to their existence from such knowledge 
as they might possess of what has been practised ` 
in their community or from what they might have 
heard from psrsuns having special means of know- 
ledge of what was practised before Q IKBAL Narain 
Vv. RAJENDRA Naralx, 21 O.O. 276; 50.L. 5 701 

es 767 
, special, proof of 373 
Succession—-Daughters versus collaterals— 


NV 








Dhani Brahmins of Kamalia, District Mont- 
gomery. ; 
‘Among Dhani Brabmius of Kamalia in the 


District of Montgomery daughters and daughters’ 
sons exclude collaterals from succession, to acquired 


property. P BunHi PARKASH VMUHANDER BHAN, 123 
P.R. 1918 0 813 
Iunmoral acide whether enforceable -—Suc- 

cession. 


An immoral custom has nolegal force. 

A custom by which a brothel-keeper succeeds 
to the property left by a nauchi, or siave: kept for 
the purpose of prcstitution, is immoral and has 
no legal effect, for, if recognised, it would have the 
effect of encouraging brothel-keeping. P MUHAMMAD 
BakusH v. Nawazisit ALI, 75 P. Bi, 1918; 183 P. W. 
R. 1918 7 


Pa 


Will in favour of resident son-in law, whe- 
ther can be treated as gift—Gift in favour of 
daughter, validity of—Collaterals, rights of-—Virak 
Jats of Mauza, Harar, Tahsil Gujranwala. 

Among Virak Jats of Mauza Harar in Tahsil 
Gujranwala a male proprietor is empowered by 
custom to make a gift of his ancestral property in 
favour of his daughter to the exclusion of his collate- 
ralg in the 4th degree. 

A bequest of ancestral property by a male proprie- 
tor in favour of his resident son-in-law can be treated, 
so far as thetestator’s power of disposition is con- 
cerned, as a gift for the benefit of his daughter and 
e her issue, P SHADI v. ALIA 842 


Defence of India Act (IV of I915), 
Sı 2—Rulés framed tinder Act, rr, 23, 20—Crimiual 


~~ 
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Defence of Ind ia Act—couold. 


Procedure Code (Act V of 1898), ss. 191, 200—Dis.- 
` suading or attempting to dissuade person from entering 

military servjce—Cognizance of offence-—Statement 

by con plainant-—Procedure. 

In view of the exceptional powers conferred upon 
the authorities by the Defence of India Act and by 


the rules framed tinder it, the Courts are entitled to ` 


require stfict compliance with all the provisions 
introduced into the rules by,way of safeguarding 
the liberty of the subject 

M., a tenant‘of,the accused, was recruited in the 
army and received a certain sum in advance. 
About a month afterwards the accused brought a. 
“snit against M. for arrears of rent M. appeared before 
the District Magistrate and made a statement which 
was neither made on oath nor signed. The District 
Magistrate thereupon directed warrants without bail 
to issue for the arrest of the accused and took up 


“the case himself. The accused were charged with 


having contravened rule 23 of the rules framed 
under the Defence of ‘India Act and were convicted 
and sentenced underruls 29: 

Held, (1) that the proceedings in the Court of the 
District Magistrate were irregular in their initiation, 
inasmuch as the Magistrate, if he conceived him- 
self to be taking cognizance of the offence upon 
information received from M, within the meaning 
of section 1€0 c) of the Criminal Procedure Code, 
was bound to offer the accused the option of being 
tried by another Court as provided by section 191 
of the Code andif he treated the statement made 
by Jf. as the complaint in the case, wis bound before 
issuing warrants to take from M. a sworn declaration 
that he ‘had spoken the truth and to obtain the 

/ signature_of M. to that declaration; 

(4) that the facts alleged in the charge having 
occurred after M had joincd the army, rule 23 of 
the rules framed under the Defence of India Act was 
not applicable to the case, inasmuch sa a person 
cannot be said to dissuade or to attempt to dissuade 
andther from doing something which the latter has 
already done. A MAHADEO Sinan Y. EMPEROR, 16 
A. L. J. 895;:20 Or. D. J. 8 483 


Discretion of Court to reduce rate of intereat, 
reasonable exercise of--Appellate Court, interference 
by: 

An Appellate Court will be slow to interfere 
where it can be shown that such discretion has been 


exercised in a reasonable manner. O ee 2 
T e 


RAJESEWARI PERSHAD, 21 O. O, 266 


Easement of necessity, requisites of. 

An easement of necessity can only arise when the 
property cannot be used at all without the easement, 
and not where the easementis merely necessary to 
the reasonable enjoyment of the property. 

An easement of necessity points to the fact that 
there, must be absolute necessity before the law 
will compel a land-owner to submit to so detrimental 
a tight as an easement in his land, aright in reality, 
though not in theory, imposed on his land against 
his will. Pat Daroca Lat v. Devi LAL 670 
Easements Act (V of 1882), s. 60 

(D) —License, whether can be revoked. 

Under section 60 ib) of the Easements Act a 
license may be revoked by the grantor, unless the 
lidgnsse . acting upon the [licenie his extctied a 


_ fixed up a water pump, 
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Easements Act—concld. 
work of permanent character and incurred expen- 
ses in the execution. i 

Plaintiff, out of gratitude, allowed the defendant 
who was his medical adviser to occupy a certain 
house. The defendant~-erected a compound wall, 
flagged tlie floor with 
stones and erected two huts: 

Held, that the improvements executed by the 
defendant were of a permanent character and 
that, therefore, the license was-not revocable during 
the lifatime of the defendant, N ,Mapuusupan Das 
v, BISSUJI : 72 
Ejectment, suit for— Burden of proof - 

Where. a plaintif seeks, to recover possgssion as 
upon dispossession, the burden is on him to prove 


“ possession at some time within 12 years before the 
z ~ 
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commencement of the suit. 

In all actions for ejectment | the plaintif must 
recover by the strength of his own title, not by the 
weakness of his advergary’s, N CHAMPAT v, Ls a 





NARAYAN 
Suft—Unnecessary parties, addition of, 
effect of -~ i 4 r 
‘Estoppel 993 





againstlandlord in favour of tenant—~ Burden 
of proof. 

To raise an equitable estoppel against a lessor 
precluding him from suing for possession on the 
determination of the tenancy, the tenant must show 
facts sufficient to justify a legal inference that the 
lessor has by plain implication contracted that the 
right of tenancy should be changed into a right of 
permanent occupancy. 

The length of the period for which a tenant has 
been holding land does not, in the absence of any 
contention that the rent has never been enhanced, 
raise any presumption that the tenancy is a perma- 
nent one. N .BANMALI v NIHAL SINGH 

~ , whether can defeat provisions of Statute. 

The general rule is that the principle of estoppel 

cannot be invoked to defeat the plain Provisions 


of a Statute. © SUDHIR Cuunper Serr. ABDULGA- —withawhich 


uL-Musavi, 22 0. W. N. 894 520 


‘Evidence, admissibility in—Horoscope, whether 


admissible. 7 

Where a full horoscope prepared ftom a short 
horoscope was produced in evidence and the person 
who had prepared it was examined as a witness: 

Held, that so far as the date of birth and the 
parentage were concerned, the horoscope represent- 
ed “what had been stated to the witness who pre- 
pared it before the present dispute had arisen and 
could be used both as corroborative or rebutting 
evidence and for the purpose of refreshing memory. 
O Hag Banapur Lat v. Cuann Ras Banapur, 50, 
L. J. 655; 21 O. O. 298 


Evidence Act (I of 1872), S. 18-442. 
mission of one of several persons jovntly interested, 
whether admissible against all —Burden of proof. 
Where several persons are jointly interested in 

the subject-matter of a suit, the general rule is that 

the admissions of anyone of those persons are 
receivable against himself and his fellows, whether 
they be all jomtly suing or sued, provided the 
admissions relate to the subject-matter in dispute 
ant were made by the declarant In his character of 
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Evidence Act—contd. 


a person jointly interested with the party against 
whom the evidence is tendered. 


.Where there is an admission by a party, he. 


must showthat the admission is untrue id fact. 
N Dine-awar Ram BRAHMAN v, Nonar Singu 193 
m Sa 25—Hacise Officer, whether Police Oficer 
— Confession, admissibiliy of 
Excise Officers cannot be said to be Police Officers, 
so that a confession made to an Wxcise Officer is 
not inadmissible in evidence under section 25 of the 
Evidence Act. © An Foon CHINAMAN V., EMPEROR, 
22-0. W. N. 834: 28 G. L. J. £05; 20 Or. L. J. 24 504 
S. 25 —Report made to Police, admissibility 
of, against person who made it, ` 
A report made to the Police whioh amounts to & 
confession is not admissible in evidence against the 
person who makes it. P SIKANDAR v. EMPEROR, 36 
P. R. 1918 Cr.: 20 CB. L. d. 88 sn 883 
S. 30—Confession, admissibility of, against 





‘co-accused —Statement made by accused exculpating . 


himself, whether confession 

In order that a confession made by one of several 
accused may be taken -into consideration under 
section 80 of the Evidence Act against his co- 
accused, it is not necessary that the confession 
should be one in which the maker of it persists up 
to and at the time of the trial. 

A confession, made before a cas3 comes up for 
trial but withdrawn at the time of the trial, would 
still be admissible against the other accused under 
section 30 of the Evidence Act. 

But under section 30 of the Evidence Act, the 
Court cannot take into consideration statements 
made by one of several accused against his co- 
accused, where such statements are consistent with 
an attempt on the part of the maker of them 


a + 


to exculpate himself from the charge which has j 


been or which is likely to be made against him. 
For the purpose of seeing whether statements made 
> by an accused are confessions or not it is essential, 
first of all, to consider the nature of the .offence 
the accused has been charged or is 
likely to be“charged, and secondly, the whole of 
the statements must be read for the purpose of 
seeing whether in the opinion of the Court they are 
confessions.or not, f 

Statements made by an accused which are consist- 
ent with an attempt on his part to exculpate him- 
self from the charge which has been or which is 
likely to be made against him cannot be regarded 
ng confessions. © An Fooxe OnINAMAN V. EMPEBOR, 
22.0, W, N 834: 280. L. J_108; 20 On, L, I, 24 504 
—__—- SS. 32, G4, GS—Book of genealogy, kept 

by Bhat, entries in, admissibility of -Copy of 

original which isin ewistence, whether admissible— 

Secondary evidence. 

In order fo prove their relationship witha deceased 
proprietor the plaintiffs relied on a RBhat’s book of 
genealogy. It was admitted by the Bhat who pro- 
duced it that the book was largely _acopy made by 
his father from an older book which was then in 
existence. It was not alleged that the old book 
was in such a state thatit could not be produced 
or that the entries made therein were indecipherable 
owing to age or owing to other cause: 


a 
Held, tbat baving regard to sections 64 and 65 of 


the Bridexce Act the entries in the book could not 


~ 


+ 


aa 
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be looked upon as independent and original ones, 
nor could. they be admitted as sécondary evidence 
inasmuch as the original entries which were in 
existence could have, but had not, been produced. 

Obiter dictum.—lf the book had not been held to 
be inadmissjble under sections 64 and £5 of the 
Evidence Act, it would have been admissible under 
section 32, sub- sections , 2) and 5) of the Act, in- 
asmuch as it was a recognised duty and pursuit of 
a Bhat to keep a genealogy of the families he was 
interested in and he hadas arule special means of 
knowledge in the matter. N HAZARILAL v. Har 
Govinp z i -379 
S. 32 (5) 767 
—— §. 32 (5)—Slatement by agent of deceased 

member of family, admissibility of—Principal and 
- agent—Pedigree filed by agent in suit to which 
- principal was party—Presumption. 

The statements of the deceased relatives, servants 





and dependents of a family are as much admissible~ 


under section 32, clause ib), ofthe Evidence Act as 
the statements of the members of the family, pro- 
vided they had special means of knowledge requisite 
to render their statements admissible 

- In a suit for inheritance the plaintiffs relied upon a 
pedigree which purported to have been filed in a 
previous suit by the general agent of.one of the 
parties to that suit. The latter was a member of 
thefamily to which the parties in the inheritance 


~ suit belonged and he and his general agent were 


both dead: 

Held, (1) that the presumption was thatthe general 
agent nut have filed the pedigree -uo der the instruc- 
tions of his master; 

(2) that the pedigreewas admissible i in the inherit- 
ance suit under section- 32, clause (5) of the 
Evidence Act. O BALBHADDAR SINGH v. SRIPAL 


SINGH, 21 O. 6. 251 aa 308 


S. 49 767 





Subsequent agreement for payment of less than stipulat. 

ed consideration—Oral evidence, admissibility of— 
. Admission of agreement in pleadings, effect of. 

A subsequent, agreement to take less than is 
due under a registered mortgage is ar agreement 
modifying the terms of a written contract, and, Jf 
it has to be proved, oral‘evidence is inadmissible 


“< under proviso 4 to section 92 of the Evidence, 


Act. 
Per Wallis, O. J. and Oldfield, J., (Sedhagint Aiyar; J. 
dubitante) Where, however, the oral agreement ig 


” admitted in the pleadings of the other party it need 


not be proved, as no question of the ‘admissibility 
of” evidence,. oral or documentary, arises when 
proof is dispensed with in consequence of an 
_ admission in the pleadings .either under section 58 
of the Evidence Act or under the provisions of the 
Code of Givil Procedure, `, 

Per Wallis, CO. J.- The plain language of section 
68 of the Evidence Act should not be unduly 
‘vestricted by reference to considerations of public 
policy. -The admission of a party in his pleadings 
as_to an oral arrangement modifying a written 
contract gets rid of the danger which it is intended 
to guard against, by the,prohibition against the admis- 
-sion of oral evidence contained in the 4th _ Provigo 
to On 92 of the Eyidence Act.” - 


” 


4 


ss. 58, 92 (4)—Mortgage registered—_ 


GENERAL INDEX. ` 


* 
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Per Oldfield, J.- The acceptance of a statement in 
an unregistered writing as evidence of the modi- 
fication of a registered contract is contrary to public 
policy, astending to defeat the provisions of the 
Registration Act, though the language of section 58 
of the Evidence Act is unqualified 

Per Seshagiri Aiyar, J There is no justification 
in principle for not applying proviso ‘4 to section 
92 of the Evidence Act to all cases other than those 
in which there has beena perfected discharge by 
payment. [Wi MALLAPPA v. Maram NAGA CHETTY, 8 
L. W. 622; (1918) M. W. N. 719; 35 M. L. J. 655; 24 
M. L. T. 400; 42 M. 41 Irs 

———— SS. 64, 65 375 
—— SS. 64, 65—Copy of document eahidited 
by consent of parties—Appellate Cowt, power of, to 

_ reject copy. 

Where a copy of a document is exhibited in the 
trial Court with the consent of both parties, the 
Appellate Court has no jurisdiction to reject it of 
the ground that the original has not been produced. 

Per Napier, J—Where there has been a bona fide 
mistaken belief that a document has been properly 


.proved and where that document is of fundamental 


importance for the decision of the questions at 


issue between the o parties, the Appellate Court should ` 


always give the parties an opportunity of producing 
proper evidence on the point. MI KAMULAMMAN 
AVERGAL v, SANGALI SUBBA PILLAL 35 M. L.. 11 


; - 615 


S. 71—Mortgage bond signed by attesting 
witnesses before completion Execution, proof of, 

A statement by the attesting witnesses to a 
mortgage deed that they signed the blank paper 
and not the conipleted deed is safficient to attract 
the operation of section 71 of the Evidence Act 
and entitles the mortgagee fo prove execution 
by evidence other than that of the attesting 
witnesses, © DINABANDHU PATRA v. BANATAN DANDA- 
PAT 

S. 73—Comparison of signature or writing, 

“admissibility of. 

Section 73 of the’ Indian Evidence Act is not 
limited, in its scope, to documents which “are signed 


` or contain some intrinsic statement of the identity 


of the writer. As under Hnglish Law, all that is 
necessary to render proof by comparison admissible 
is a dispute as, to the writing. WI VEERARAGHAVA 
AIvANGaR V. SOURI AIYANGaR, (1918)/ M. wW. N. 716; 


3E-M. L. J. 608; 24 M. L. T, 447; 8 I. W. 625 68 
: I58 


—__-— s, 92 (4 


——— §. 92, proviso (6)—Oral evidence to 
prove relatian of document to ewisting facts, admis- 
sibility of. P 
Where an instrament is ambiguous or contains æ 

description ‘which is imperfect or inaccurate as to 

existing facts, evidence is receivable of all the 
circumstances surrounding the instrument for the 
purpose of throwing light on its interpretation, for it 
is by these, as by a lamp, that the instrument has to 
be read. 

Where the language of a document is not clear and 


_ applies partly to one set of” existing facts and partly 


to another, the rights possessed ‘by the vendor ma 
be helpfal in ‘determining to which set of facts the 
description in the saje-deed was intended to apply, 
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O ADITYA PRAfAD v. MUHAMMAD MUBARAK Suan, 21 
2 


Q. C. 231 
——-§. I I5_Estoppel - “78 
> —— ss. 1 15, I 16—2stoppel—Minor, tenancy 
created on behalf of, by guardian de facto — Benefit of 
minor— Promise, whether constitutes estoppel. 

In the absence of any representation deceiving 
the opposite party and thereby causing him to 
alter his position for the worse, & mere promise does 
not constitute an estoppel. 

Where it was found that a minor had derived 
benefit from a tenancy created to his advantage 
by a sarkhat execnted on his behalf by a person 

j who was his guardian in fact, though not in law: , 

Held, that the minor was estopped under section 


116 of the Evidence Act from denying the title of 


a the man in whose favour the sarkhat had been 


executed. O Kaniz MEHDI Becam y RASUL nee 


0. L.J. 591 





course of employment, admissibility of —Communica- 

tion, modes of, na A 

For the purposes-of section 126 of the Evidence 
Act, it is immaterial whether the communication 

‘ which is sought to be protected was verbal, that is 
‘to say, by word of mouth, or by demonstration. 

Ina suit for the revocation of a\ patent in which 
the question for decision was the formation and 
process of working of a stove owned and used by 

-~ the defendant, the plaintiff tendered in evidence 2 
Vakil who had been employed by the defendant in 
some previous proceedings and had, in the dourse 
and for the purposes of his employment, visited the 
defendant’s premises at the latter’s invitation, in 
order to make himself acquainted with the working 

-` of the stove: . 

Held, that the knowledge acquired by the Vakil 
asto the formation and process of working of the 
stove amounted toa communication made to him 
by his client in bhe course and for the purposes of 
his employment and that, therefore, his evidence 
was inadmissible under’ section i26 of the Evidence 
Act. A orr Lau v. LAKHPAT Ras, 16-A. L, J 987 


. 6e5 
Execution of decree—Attachment—Mulgani 


tenant in South Canara—Right to improvements, 
whether can be attached. = 
The rights of a Mulgani tenant in South Canara 
are the same as the rights of a tenant in Malabar, 
‘and his claim to compensation for improvements, 
which is an inchoate right and becomes perfected 
only at the time of eviction, cannot be attached and 
< sold in execution ofa decree. Wi AnantHa BHATTA 
v. MaVINAMALB ANANTHA BHATTA, (19:8) M. W.N. 
NG O 857;9L. W. 78; 86 M. L. J. 92 É 705 
Decree transferred from one Court te another 
_—Competence of Court to persevere with execution 
avhere first attempt to execute has failed, 
.A decree having been transferred to a Court 
for execution, the decree-holder made an application 
. for arrest of the judgment debtor. The. Court 
directed the issue of a warrant of arrest, which was 
returned withthe endorsement that the judgment- 
debtor could not be found. Immediately after. 
wards the decree-holder again made an application 
forthe arrest of the judgment.debtor and the 
Ocurt directed ihe issue of a second warrant: 





ad 
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~~ 
Held, that the Court had jurisdiction to directs 
the issue of 9 second warrant. O Gur DAYAL v Bree 
SUTHERLAND AND Co, 23 Ó C 261 2 


Jurisdiction, territorial, limits of—Attach- 


ment—Corzoration having different branches, property - 


in possession of, whether caw be attached— Property 
outside jurisdiction of Court. : 
The jurisdiction of a Court is circtimscribed by 
and co-extensive with its territorial limits. 
~ Where property sought to be attached is bona fide 
without the jurisdiction of the original Court whose 
decree is songht to be enforced and is in the hands 
of a third party who isnot amenable to or perma- 


nently residing within the jurisdiction of the execnt- 


ing Court, the decree of the executing Court must 
‘be transferred to the Court within the local Hmits 
of whose jurisdiction the property sought to ke 
attached is for the time being : 
A,gorporation may be said to reside wherever it 
carries on its business, irrespective of the location 
of its head office, aud if. corporation suchas a 
Bank has branch offices in fifty separate and 
distinct jurisdictions, it can and may be sued in any 
, „One of such jurisdictions for the enforcement of a 
right in respect of which a cause of. action exists 
within the limits of each independent jurisdiction. 
The jurisdiction of an executing Court to attach 
moveable property belonging to a judgment-debtor 
in the hands of another or under his control or a 
debt due by him is correlative and co-extensive with 


.the right which the judgment-debtor himself would ~ 


have had to sue for the recovery of his property or 
his debt as against his debtor or trustee, 

One R entered into the service of the Patra 
Branch of the Bank of Pengal, and as security for 
his fidelity tothe Bank deposited with the Bank 
Government promissory notes of the value of 
Rs. 20,00C. The promisscry notes were sent from 
Patna to Calcutta and were kept in the custody of 
the Head Office of the Bank. A creditor of R 
attached the Government” promissory notes and the 
interest accruing due under them in execution of a 
decree passed by the Subordinate Judge at Patna: | 

Held, that inasmuch asthe Rank had a residence 
within the jurisdiction of the Patna Court and 
carried on: business therein, that Cours had juris. 
diction to attach both the Government promissory 
notes and the interest accruing under them, notwith- 
stending the fact that the notes were in tho physical 
custody of the Head Office of the Bank at Calcutta, 
Pat Banx-or BENGAL v. BARAT CHANDRA MITRA 

Trespasser, rights of, to emecute decree. 

The question of the right of a trespasser to 
execute a decree obtained on behalf ofan estate 
depends largely upon the nature of the decree and 
‘of the objection taken by the judgment-dehter to 
the proceeding instituted by the trespasser. Where 
a decree is due to an estate the person who for the 
time being is recognized as the proprietor of the 
estate is the proier person to execute the decree 

Pat i HANDRIKA Prasan Sinan ~ KESHO Prasap 

SINGH oe : 70% 
Execution of document, proof of— Deed 
~ filed forcollateral purpose —Construction of document, 


Where a deed is filed merely for a collateral - 


purpose, ib need not he proved with the same form. 


anal 


~ 
A 


er 
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alities as when it is sought to enforce its provisions in 
& suit. O Lacuuman Prasaspv. BALDEO PRASAD, 5 
O. L. J. 625. 21 O. G. 312 \, 396 
Explosives Act (IV of 1884) Rules 
framed under the Act, rr. 3, 71—Toy "fireworks— 
- Presumption—Possession of explosives—License to 
possess certain quantity for specified period—Con- 
- travention of conditions of Ucense—Offence. 
The onus is on the person in possession of explo- 


“sites to show that they are toy fireworks under rule 


4 


3 of the rulés framed under the Act. b 

The whole scheme of the rnles framed under the 
Explosives Act is to require a separate license for 
possession, at any one time and place, of explosives 
in addition to alicense to import during a particular 
period. Where a permit for possession is granfed 
limiting the quantity to be possessed at any specified 
period or at any particular place, the permission to 
import a larger quantity during the longer 
period must be read subject to the quantity in 
possession being exhausted or reduced below the maxi- 
mum ‘for which possession is permitted. WM Gurv« 


GENERAL INDEX, 


MURTHI Cuerti, In re, 8 L. W, 626; 20 On. L. J. 108 _ 


l . 988 
—— S. 4 (1), (2)—China crackers, whether 
explosives. ` A , 
_ China crackers are explosives within the meaning 
of clauses (L) and (2) of section 4 of the Explosives 
Act. GURUMURTHI CuuTr, In re 8 L. W. 626; 0 
Ce. L. J- 108 < 988 
sayy a ek Act (XV of 1903); Ss. 7; 
3 
permissible—Offence not mentioned in treaty—Bail, 
power of Magistrate to grant—Criminal Procedure 
Code (Act V-of 1898), s, 496. y 
A person accused. of cheating inthe Hyderabad 
State can be made the subject of a warrant under 
section 7 of the Extradition Act, notwithstanding that 
the offence of cheating isnot mentioned in Article IV 


» 18—Cheating, ewtradition for, whether. 


of the Treaty, dated the Sth May 1867, between. 


the British Government and the Hyderabad State. 
The provisious of section 7 (2) of the Exiradition 
Act override the provisions ‘of section 496 of the 
Criminal Procedure Code, so that a Magistrate has 
no power, apart from sections 8and BA of the 


Extradition Act, to admit to baila pérson arrested | 


under section 4 of the Act. [9 MURLIDHAR BHAGWAN- 
‘pas, In re, 20 coe L. R, 10:9; 20 Or, L, J. 34 674 
—————— 5 


4 zs 674 
“General Clauses Act (X of 1897), S. 
3 (45) l 903 


SN Pa 


——— S. 6 (c). : ~ 732 
———— sS. 10 . À 353 
Ghatwali chakran land—Transfer, right 


of —Ewecution of decree--Sale of ghatwal’s interest 

Purchaser, rights of. 

Defendant No, 1 was the ghatwal of certain lands. 
On 24th January 1899, in execution of a decree for 
money against him, his right, title and interest in the 
lands were sold and were purchased by-the plaintiffs. 
Defendant No 1 had executed a kabuliyat fer these 


‘lands in favour of the Maharaja of Burdwan on 


bih September 1896. The kabuliyaé recited. that at 
the time of jis execution, negotiations were proceed- 


ing between the Government, the zemindar and- 


the ghatwal for the resumption of these lands, which 
had not been at that jee resumed and transferred 
6 - i 


x 
- 


* 


yp. MARTAND 
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tothe zemindar. It was also clear from a lease, 
which was the counterpart of the kabuliyat and wags 
executed on 29th January :899 that up to that time 
tke resumption had not taken place: 

Held, that on the date of the execution purchase 
bythe plaintiff, the jadgment-debtor had not ceased to 
be a ghatwal and, therefore, had no transferable right 
in the lands,so that the plaintiff got nothing by his 
purchase at the execution sale. © FURAN CHANDRA 
LAHA t, SoupaMini Baisnasi, 28 0.1L. J. 283 335 
Gift, deed of, interpietation of—-Possessign postponed 

till death of donor—Interest of donee, nature of—~ 

_ Transfer of Property Act (IV of 1882), s, 6 (a'— 

Transfer of vested'interest, validity of, Í 

Where a deed of gift provided that the donee 
would not take possession ofa portion of the gifted 
property until after the deaths of the donor and hig 
wife, and the donee transferred this portion of tho - 


‘gifted property after the death ofthe donor bat in the 


lifetime of his widow: 
„Held, that the gift must, so far as it related to the 
said portion of the gifted property, be regarded as 


' a Will, that the donee was given a vested interest in 


the same subject only to a life-interest in favour of 
the donor’s widow, and that, theréfore, its transfer by 
the donee was notforbidden under section 6 (a) of the 
Transfer of Property Act. Q Lacnaman PRASAD v 
Batpeo Prasad, 5 O.L, J 626: 21 0, 0 312 396 
Government of India Act, 1915 (5 
OL 6 Geo. YV, Ch. 61), Su 106 (A) —Ingome 
Taw Act (II of 1886), s.8!—Income Taw (Amend- 
ment) Act \V of 1918})—Conipasition of income tax 
—Repudiation -of agreement by Collector under pro- 
visions of Act (V of 1916)—Suit to declare agreg- 
ment binding on Collector, mainiainubility oj— 
Original jurisdiction’ of High Court, limits of, l 
A suit to declare that an agreement for come / 
position of income-tax under the’provisions of section 
$1 of Act lil of -&86 which was repudiated by the 
Collector after the enactment of Act V of 1916 is. 
binding on the Collector, does not lie on the Original 
Side of the High Court and is exempied from its 
jurisdiction by section lus (2) of the Government of 
India Act. 4 
. In the absence of an avermant that the Collector 
was mata fide using the Statute to commit an act of 
aggression, the High Court has no jurisdiction to 
make an enquiry on the merits to determine whether 
the Collector was-right in his view of the law, M 
BesT AND Co. v, UOLLECTOR or Mapras, 85 M, L.J, 
23 790 
Grant of agraharam village by Native Ruler before 
British rule—Presumption. 
There is no presumption that an inam grant made 
by a Native Ruler more than 400 years prior to 
British rule hvas a grant of land revenue alone and 


|" did not include the kudizaram..P C SURYANARAYANA 


v PATANNA, 41 M. 1012; 25 M. L.T, 80 
--- in perpetuity, transferable—Transfer of grant 
. —Tssue of fresh sanad after’ transfer, legality of. 
‘Where s transferable grant in perpetuity has 
been made in favour of one person who haa trange 
ferred the same to a third person, no subsequent | 
sanad in favour of the transferor or any other person 
can legally (be issued so as to constitute a fresh 
grant, unless the transfer can be ayoided, N DAMADAJI 





10468 , 


Grove~holder acqiiring ‘proprietary rights 
in village—Sale of proprietary right—Rights im 
grove, whether transferred—Merger. 

Agrove-hulder, who obtains by inheritance the 
superior proprietary rights in the village in which 
the grove stands, does not lose his right te the 
grove when the superior proprietary rights so 
inherited by him pass by virtte of an auction sale to 
a third person. O Guras Rav, Kazim ALI, 21 O. 
C. 263:6 O L, J. 32 Ri 731 
Guardianand ward-—Sale of minor's pro- 

perty by guardian 856 
Guardians and Wards Act (VIH of 

1890), S. I5 . 75 
SS. 19, 25—Father, whether can be ap- 

pointed guardian- “Guardian”, meaning of— Cus- 

tody’, what is-— Welfare of minor—Enquiry, duty of, 
avhether can be delegated by Court. ; 

A Court has no power under the Guardians and 
Wards Act to appoint a father the gnardian of the 
person of his children, and where such appointment 





ig made, the order of appointment is without 


jurisdiction. 7 4 vs 2 

The expression “guardian”, as used in section 26 of 
the Guardians’ and Wards Act, is not confined to 
statutory guardians appointed under the Act, but 


includes any person having the care of the person 


of a minor or of his property or of both. Such a 
. person need not necessatily be the de facto guardian 
. o£ the minor. 


The “custody” referred to in section 25 of the 
Guardians and Wards Act includes both actual and 
constructive custody. 

The duty of inquiry under that section is cast upon 
the Court and cannot be delegated. 

A father may in his discretion entrust the custody 
and education of his children to another but by 
doing so, he does not cease to be-his children’s guardian 
that being an office which in his lifetime he caunbdt 
delegate toa third person. QO Musuar HUSAIN 4), 
MOHAMMAD Jawan, 21 O. 0. 194;5 0. L. J.6:6 60 

S. 25 - 60 
Hindu Law —‘4Avyaraharika debts,’ meaning of. 

An Avyavaharika debt only means a debt not op- 
posed to good morals. Ml GARUDA BANYASAYYA v. 
NERELLA MUTHAMMA, 35 M, L, J, 661; 9 L. W. I: 25 
M. L. T. &6 } 

-- Bandhu, who is—Sister’s son, whether Bandhu, 

The term ‘Randhu’ has been defined in the Mitak- 
shara as 0 Bhinna Gotra Sapinda, that is to say, 
sprung fròm a different family but connected by 
comnon corporeal particles, or by consanguinity. 

A sister’s sonis a Bhinna Gotra Sapindaand is, 
therefore, œ Bandhu. Pat Bisuenpayat v, JEISERI 
KUER, (1918) Pat. 328 746 

Adoption—Custom— Ceremonies; per- 

formance of, whether necessary, j 

In the Punjab the performance of an elaborate 
ritual or religious ceremony is quite unnecessary to 
the validity of an adoption, but there is no authority 
for the view that mere treatment, unaccompanied 
by a formal giving and taking of the child to be 
adopted, satisfies the conditions necessary to a legal 
adoption. Adoption may be of two kinds, formal 
and informal, but it is only the adoption of the first 
description whichis recognized by law and which 
confers upon the adoptee the status of son to his 
adoptive father. In other words, the law requires 
from the adoptor a manifestation of his unequivocal 
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intention to clothe the adoptee with the legal 
status of his son. Such a manifestation of the 
adoptor’s intention can be made either by a formal 
document combined with a proper treatment or by 
a formal giving and taking of the child. P 
Rattan Devi v Muno, 117 P, B 1918 776 
Adoption of daughter's son, validity of — 

Ceremonies, necessary—Custom, special, proof af— 

Aroras of Lahore District. 

In the Punjab an elaborate religious ceremony 
is quite unnecessary for a valid adoption according 
to Hindu Law but there must at least be a formal 
giving and taking-of the child to be adopted. 

The adoption of a danghter’s son bya Hindu is 
opposed ‘both to the Hindu Law and the general 
agricultural custom of the province, and a person 
setting up such an adoption must prove a special 
custom in favour of its validity. 

There is no special custom among the Aroras of 
Lahore District which permits the adoption of a 
daughter’s son. P Gorri CHAND v. Manan, 106 P. R 
1918 ’ 373 
~- Mitakshara—Dravidian  branch— 

Widow, whether can adopt with consent of remote 

veversioner, 

Under the Dravidian branch of the Mitakshara 
Law, in the absence of authority from her deceased 
husband, a widow may adopt a son with the assent 
of his male agnates. i 

In tho case ofan undivided family, the consent 
must be obtained by the widow within that family: if 
the father-in-law is alive, from him, if not alive, from 
the deceased husband’s brothers. The assent of 
separate and remote kinsmen is insufficient. 

The principle is the same if thé husband dies 
separate from his kindred. The widow must still 
obtain the assent of her father-in law, and if he 
be dead, of the divided brothers or the other 
nearest Sapindas. Iu considering whab assent is 
sufficient, rights of property cannot be disregarded: 
and the widow cannot be allowed to adopt on the 
assent of remoter relations when there are nearer 
ones in existence, P C VEERABASAYVARAJU PANTULU 

“u. BALASURYA PRASADA RAO, 41 M. 498: 25 M.L.T. 1: 26 

M. L. J, 40; 17 A. L. J. 84,23 CO. W. N. 251 706 

een , rules-of, modification of, by custom 

om Mitakshara— Kashmiri Brahmans —Daughter’s son, 
whether can be adopted. 

The rule of the Mitakshara which lays down that 
a boy whose mother the adoptive father could not 
‘have married: in her maiden state cannot be law- 
fully adopted, is not recognised by Kashmiri 
Brahmane so that the adoption of a daughter’s son 
is permissible according to the custom prevailing: 
among them. Q IKBAL NARAIN v. RAJENDRA NARAIN, 
21 O. C. 276; 5 O. L. J. 70t 767 

by widow—Adverse possession 
against widow, whether affects rights of adopted sbn. 
Under the Hindu Law a son adopted by a widow 














does not derive hia title from his adoptive mother, 


just as a reversioner does not derive ‘his title from 
or through the widow. 

Time, therefore, does not run against the adopted 
son prior tothe date of his adoption and adveree 
possession against the adoptive mother does not 
affect hisrights. Ni SITARAM SHEOKARAN v, RAJARAM 
LATUJEE k - 
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Adoption by widow—Consent 
of sapindas, nature of, requisite to validate adoption 
—Consent of remote reversioner, effect of. 

An adoption made by a Hindu widow without a 
bona fide attempt to obtain the advice of her hus- 
band’s sapindas, ignoring @ nearer reversioner and 
securing the assent of one more remote, is invalid. 

A Hindu widow made no attempt to adopt a 
son for 15years after her hnsband’s death but on 
her death-bed adopted her sister's daughter's son 
with the consent vf a remote reversioner who was 
interested in the adopted boy, after sending a 
threatening letter to the nearer reversioner that, if 
he did not give his consent within 24 hours, she 
would adopt: : 

Held, that the adoption was invalid. IM Cerrarvuri 
PATTABIRAMARAIU V. KALLGAPALLI TIRAPATIRAJU, & I, 
W. 413. (1918) M. W.N 678 
Guardianship—Minor—Guardian de 

facto, powers of—Alienation by guardian to pay off 

ancestral debts, whether binding on minor. 

K. and G. were two Hindu brothers who had execut- 
ed a mortgage of their joint properties. K. died 
leaving him surviving as his heiresses two minor 
daughters who were married, but whose husbands 
did not assert any claim tothe management of 
their properties. G. with whom the two minor girls 
were living, acting as the de facto guardian of their 
property, executed conveyances of portions of the 
joint properties for paying off the ejmali debts of 
himself and his deceased brother A.: 
`. Held, that the conveyances were binding upon the 
minors, inasmuch as had they not been executed, the 
probable result would have been that either the 
whole of the joint properties would have been en- 
dangered oral any rate bigger sacrifices would have 
been inevitable. C ISHANI Dasr v. RAJENDRANATH 
Jass, 28 C, L. J. 250 
mee Mother, 

guardian after 

whether can be appointed. 

A Hindu mother's natural right to be a preferential 
guardian of the person of her minor children is 
lost by reason of her re-marriage, though she may be 
appointed a guardian as any stranger. 

There is nothing in the Hindu Law which prevents 
the Sovereign as guardian from appointing more 
persons than one ag guardians of the person of 
a minor. N (HIRONJI KASAR v. Ponam Cuanp 75 
Joint family —Alienation—Antecedent 

debte-—Burden of proof— Pious obligation of sons to 

pay father’s debts, whether arises during father’s life- 
lime. 

Where a mortgagee sets upa charge in his own 
favour made by one whose title to alienate he 
necessarily knew to bo limited and qualified, he may 
reasonably be expected to allege and prove facts 
presumably better known to him than to an infant 
member of the family, namely, those facts which 
embodied the representation made tohim of the 
alleged needs of the estate and the motives 
influencing his immediate loan. 

Where an alienation of family property made by 
a Hindu father is questioned by his sons during his 
life, no question of the pious obligation of the sons to 
pay off their father’s debts can arise. O Jaz Narain 
v, Ramane BAHADUR SINGH, BO. È. 4. 691 914 














natural 
guardians, 


whether 
ve-marriage —Join 
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———Joint family—Alienation—Antecedent 
debi, what is. 

An antecedent debt justifying the father, or 
manager Qf a joint Hindu family in charging the 
family property must be an obligation not only 
antecedently incurred, but incurred wholly apart 
from the ownership of the joint estate or the security 
afforded or supposed to be available by such joint 
estate. N Ditesawar Ram BRAHMAN v. NOHAR 
SINGH ' 193 
= —Alienation-—Collusire decree 

against some co-parceners—Execution —Sale—Pur- 

chase by decree-holder-—-Suit by other co-parceners to 
set aside decree as fraudulent-—-Relie} awardable 

——Decree, form of — Partition, working out of, in suit 

Plaintif, right of; to recover whole property— 

Decree-holder purchaser, whether entitled to equities. 

A collusive decree obtained against some of the 
co-parceners in a joint family on a sham trans- 
action is not binding 6n the other co-parceners, 
Where joint family property is sold in execution 
of such a decree, the co-parceners are entitled to 
get the sale set aside and tosue for the recovery 
of their shares. They are not, however, entitled to 
recover the whole property and the decree-holder 
is entitled tothe shares of his judgment-debtors. 

Where - specific properties are sold in Cout 
auction, itis not necessary that there should he 
a separate suit for partition for the allotment and 
ascertainment of the shares. Partition may be 
directed in the suit itself and the plaintiff may be 
given his share. 

The decree-holder purchaser cannot claim against 
the plaintiffs, who were no parties to the collusive 
decree based on @ non-existent debt, an equitable 
remedy such as that iniplied by subrogation. M 
NADHAMUNI IYYANU APPU ODAYAN ' 799 








nah 





—Ancestral property—Presump- 
tion—Burden of proof, ` 

In the case of a testator who was living separate 
from his family and had admittedly a large fortune 
of his own and had for many years been carrying on 
business on his own account, even although he had 
originally acquired some ancestral property, it is 
impossible to say that any presumption arises in 
favour of the proceeds of an ordinary business 
transaction being ancestral rather than self-acquired 
property. Pat Aowat Prasap v. Raparka RAMAN 
Prasap SINGH 69 





—— met Antecedent debt—Alortgage 
—of joint property by father—Subsequent mortgage in 
renewal of prior one—Sons, liability of, 

A prior mortgage over joint family property 
created by a Hindu father cannot be treated as an 
antecedent debt for the purpose of binding his 
sons interest in co-parcenary property under a 
subsequent mortgage between the same parties, 
“A debt contracted by the father on the security 
of the joint family estate cannot be. treated asa 
debt of the father within the meaning of the 
doctrine as to antecedent debts. The doctrine 
must bə restricted to cases of antecedent debts 
borrowed onthe father’s sole responsibility with no 
obligation on the joint family or its properties. 
Mi Bapacata Joc: NAIDU v. Bunnpanam Papiay 
Nav, 86-31. L, J, 882 289 
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———doint fam ily—Co-skarers—Joint 
property, entire, in possession of one co-sharer—Co-, 
sharers, remedy of, nature of—Property with one mem- 
ber of joint Hindu family —Joint family property — Pre- 
sumption. ` 

Where 8 cósharer is. m possession of the entire 
joint property, the ramedy of the ather co-sharers 
as against the said co-sharer lies not by ejectment of 
the co-sharer but by partition of the, joint property. 

Property inthe hanis of and dealt with by one 
member of a joint Hindu family cannot be presumed 
to form part of the joint family property but it must 
be shown that it belonged to the joint family or-was 
purchased out of joint family funds QO Igran 
NARAIN v, RAJENDRA NARAIN, 21 0. 0. 276; 60. L J. 
701 76 








Father, separate property of, nature of, 
when passing io sons—Oudh Estates Act (I of 1869), s. 
2—Oudh Estates (Amendment) Act (HI of 1910), ss. 
2, 41— Grantee, original, dead before passing of Oudh 
Estates Act— Heirs of grantee and their descendants, 
succession of, before passing of Oudh Estates (Amenda- 
ment) Act —Law governing grant, ~ 
Under the Hindu Law when the separate property, 

ofa father descends on his death to his sons, ib 

bacomestheir joint ancestral property. 
Where an original grantee died before the passing 


‘ofthe Oudh Estates Act and his estate passed, to 


his brother as his heir aud after the latter's dehth, 
tothe latter’s sons before the passing of the Oudh 
Estates (Amendment: Act: : 

Held, that the estate in the hands of the original 
grantee’s nephewand their descendants was governed 
by the rules of their ordinary personal law. 
ACHHAIBAR SINGH v. JANG BAHADUR SINGH, 5 O. L. J. 
687 ` 901 
Karta, purchase in name of— 

Debts collected and loans made by karta—Presump- 

tion—-Burden of proof, 

Where a purchase of property ip made in his 
own name by the karta of a joint Hindu family, 
the presumption is that the property is acquired 











` out of the family funds, unless it can be shown by 


definite evidence that the karta acquired the pro- 
perty from private funds and not from funds which 
were in his hands as the head of thefamily. 

Where the head of a joint Hindu damily collects 
money due upon family bonds, the presumption is 
that he makes the collections on behalf of the joint 
family, and if he re-issues the money collected on 
fresh loans, the presumption again is that he issues 
it for the benefit of the family and not for his own 
private benefit. Pat KAMLESARI PRASAD SINGH v. 
‘RAGHUBANS PRASAD SINGH, (1919) Par. 62 949 
—Partitiony suit for—Separation 

---Burden of proof. 

In a suit for partition bya member of a joint 
Hindu family the initial onus is onthe defendant to 
prove separation. Pat Narsinc MISSER ~v. 
Brasov MiISSER g 











— Separation —Revenue papers, 
entry in, weight of —Buidence, whether conclusive— 
Females, position of—Maintenance allowance, 
measure of —Court, duty of. 

Where the name of the widow of a deceased 
member of a Hindu family is entered in the revenue 
papers in respect of the jsint share belonging to 
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her -husband in~ thé family property, such entry. 
cannot, in the absence of any very definite evidence 
as to the manner in which that entry came to be 


made, be treated as conclusive evidence of the fact _- 


thatthe family separated although there was no 
actual division of the property, especially when it 
appears that the entry was disputed immediately 
after it had. been made. 

In fixing the maintenance allowance fora Hindu 
female, the Court has to look to the circumstances 
of the joint family, 2. e, to the. value of the joint 
family property, to. the inc»me of the family, and 
to the numb:r of peoples who have claims to be 
supported out of the said property. CO SUNDARA 
Depia v Sueo Ram, 50 i J. 97 i 153 
—~Joint family— Title, division of, whether 

distinguishable from division of property-- Separation 

—Joint management by manager -for all members— 

Partition by metes and bounis Enquiry, nature of— 

Manager, lability of. . 

In cases of joint Hindu families, a division of title 
is distinguishable from a division of property, the 
former being a matter of individual decision, the 
desire on the part of one member to sever himself 
from the joint family and to enjoy his hitherto un- 
defined or unspscified share separately from the 
others, without being sabject to obligations which 
arise from the joint status of the latter, being the 
natural resultant from his decision, namely, the 
division and separation of his share by metes and 
bounds. But a separation of one branch of the 
family from another does not necessarily put an 
end to the joint management of the estate by the 
manager on behalf of all; for a partition by metes 
and bounds may not take place till several years 
later. Inan ordinary suit for a partition of the 
joint family property, where there bas been no pre- 
vious separation, the enquiry is, in the absence of 
raud or other improper condact, directed to ascer- 
tain the divisible assets, the manager not being 
liable to account for his past dealings with the 
family income. He cannot, however, escape liability 
to account for the income once a separation has 
taken place. Q Suras NARAIN v. IQBAL Narain, 5 
O L.J 676 ; 543 
Narriawe--Kayasths, sub-caslesof, whether 

can intermafry —Issue of two sub-castes, assimila- 

tion of, to one sub-caste, effect of. 

Ordinarily a Kayasth belonging to one sub-division | 
does not marry into another sub-division, but no such 
restriction is recognised by the Hindu Law. 

Where a Kayasth whose parents belonged to 
different sub-castes is assimilated into one of those 
sub-castes, his marriage with a girl of such sub- 
caste is nob open to objection. O Har BAHADUR Lat 
v. CHAND Raz BAHADUR, 6 O. L. J. 656;21 0.0, 298 

: .. 400 
Mitakshara—Suretyship, kinds of— 

Suretyship for payment by father—Sons, liability of— 

Construction of documents, 

There are three kinds of suretyship according 
tothe Mitakshara, for appearance, for assurance 
and for payment The surety by way of assurance 
consists of a general warranty of credit, but a surety 
for payment isone who says “if he does not pay, 
then { myself will pay.” When a surety for appear. 
auce or a surety by way of assurance diss, his sons 
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are under no, obligation to pay, butin the case of a 
surety for payment they are bound to pay, 

A Hindu father entered intoa suretyship obliga- 
tion in the following words: “I shall make V: pay 
the amount due under the said promissory note 
within two months from this date. In default of 
payment as aforesaid by the said person within 
the said time, I shall pay the amount of. principal 


and interest on the said promissory note and get ' 


back the said ie ig note and the Susy bond 
and the title-deeds:” 


Held, that this wasa suretyship for a ni dane) 


and: the surety’s son was liable for the obligation 

created by .the said contract. Mi THANGATHAMMA +. 

. ARUNACHALLAM Cugi?riar, 35 M. L. J. 229; (1918) M. 

W. N. 678; 41 M. 1071 . 76 

——— Partitic N, partial, effect of — Presumption 

. —Co-parcenary right, whether retained in properties 
‘left undivided. 


Where a partition takes place between the mom- ; 


bers of a joint Hindu family, the. presumption is 
that there is a complete partition in status and of 
all the properties, and if certain properties are left 
undivided there is no presumption that the co- 
‘pircenary right is retained in those properties. P 
Buona Devi v. MOHKAM Cuanp, 121 P, R. 1918 784 


Succession -— Bombay School- Female 
heirs — Daughter, estate taken by—Mayukha and 
Dfitakshara. 

Itis only under the Bombay School of Hindu Law 
that a daughter succeeding to her mother’s stridhin 
call take an absolute estate and i$ is peculiar to the 
Bombay Presidency and Berar that females who 
belong to the family of the propositus by birth as 
distinguished from marriage, take absolute interests. 

There is no-ground for holding that only where 
the Mayukha i3 paramount is the daughter so 
favoured. 

. In the Districts. of Satara and Ratnagiri in the Bom- 
bay Presidency the Mayakha, though “not paramount, 
is at least of ancillary authority. N Laxsan Rao v. 
BHAU SAHEB , lI 

À eman aeaee — morality of woman, effect of— 

Tie of blood relationship, severance of —Succession to 
property of unchaste Hindu woman. 

‘Immorality on the part of a Hindu woman does 
not sever the ties of blood relationship and there 
is no rule of Hindu Law which would prevent the 
blood relations of such a woman from succeeding to 
her property on her death. O Satish CHANDER 





MUKERSI Vv. MAHABALI Prasap, 21 O. C, 272 750 
a —————-—_ Mithila and Benares Schools, 
difference between—-Female succeeding to estate ‘of 


son, death of —Estate, whether goes to husband's heirs 

or son’s heirs—Property purchased out of income of 
. estate, devolution of. 

Under the Mitakshara Law as NG by the 
Bengres School, when a female succeeds to the estate 
of her son, the heirs of the’gon, the last male holder, 
would succeed to the estate , after the death of thé 

' female. 
The Mithila School is a branch of the Mitakshara 
School, the Mitakshara being the basis of the works 
e Which set out the law of the Mithila country, 
Therefore, it lies on those who allege to the contrary 
“to prove that there is something i in the Hindu Law 
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as interpreted by tho Mithila School to justify 
their contention that when a woman succeeds to her 


. son the imimoveable property goes on her death to 


tho heirs of her husband, and not to the heirs of her 
son. 

There is no differance in this respect between the 
Benares and the Mithila Schools of Hindu Law. 

Where the cireamstances a: suchas to show that 
a Hindu female purchased moveable property from 
the income of the estate inherited from her son, 
with a view of its becoming part of the main estate, 
it passes with the estate at her death, if previously 
ungisposed of, to her son’sheirs andnot as her stridhan 
to her heirs. N Torran Bar v. BALLABRJI OJHA ` 

956 





Succession -- Mitakshara  School— 
Spiritual benefit, whether test for preference among 
rival bandhus— Maternal uncle, whether to be prefers 
red to sister's daughter’s son 
By tHE Foun Bexca.—(Sir Dawson Miller, C. Ja 

and Sir Ali Imam, J., dissenting),—In a family 

governed by the Mitakshara schoolof Hindu Law the 
maternal uncle of the last male owner is preferred to 
the sister’s daughter’s sm as next heir to the estate. 

Per Mullick, J.—Both the Dayabhaga and the 
Mitakshara recognize the principles of propinquity 
of blood and religious efficacy. Theonly difference 
is that in the Dayabhaga religious merits arising 
from the celebration of the Parbana Sradh is accord- 
cd greater weight and that in the absence of 
religious merit accruing from Parbana rights, the 
ability to benefit the deceased by some other 
religious ceremony is a sufficient foundation of a 
“The Mitakshara, on the other hand, 
regards oblations presented by cognate kinsmen as 
secondary and conferring no claim against the 
whole body of agnates The Dayabhaga, ı admitting 
that the oblations are secondary as compared with 
agogtes of the same line, insists that the Parbana 
Pindas conferred by coznates should prevail against 
agnates of d remoter line, The true view is that 
nearness of blood. determines the heritable right 
while the doctrine of spiritual efficacy determines 
the preferential right. 

The test ofs religious and spiritual benefit can 
and should be applied to determine the preferential 
rigkt, that is tosay, where the principle of affinity 
by blood relationship does not clearly indicate with 
whiah claimant the preference lies. 

Per Jwala Prasad, J.—The first and foremost 
rule of preference among several claimants is that 
the nearest in degree, ascertained by the simple 
method of counting given in the Mitakshara, excludes 
those more remots and when the degree i is equal 
only then other considerations might be resorted ta 
for the purpose of preference among the rival 
claimants, 

The role that the heirs ex parte paterna should 
be preferred to those ex parte materna is not to be 
found in the text relating to Bandhusin the Mitak. 


- shara and there is nd authority for supplying any 


omission in that text. 

Per Imam, J.—In the Mitakshara religious eficacy 
is not the determining guide for une purpose of 
inheritance. vi 


_ Pac Tusraniih, J.—As batween Bandhus of the 


+ 


_THEMMA, 35 M. L.J. 661; 


“each of whom got one-third 
` left by R. H. died and his one-third share -passed 
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same class a rule of preference may be faund in the 
quantity of spiritual benefit which they confer. 
Pat Uma SHANKAR PRASAD v. NAGEWARI KOERI, 3 
P. L. J. 663 625 
Succession-—-Bevorsionary heirs join- 
~ing in mortgage by female, whether bound by 
mortgage 78 








————Reverstoners, claim by — Proof 
—HEyjectment | suit— Unnecessary parties, addition of, 
effect of. 

Those who claim the property of a deceased 
separated Mitekshara Hindu as his reversionary 
heirs, must show that they are both his next heirs 
and within fourteen degrees 

On the death of a ‘separated Hindu, his estate 
was taken possession of by the defendants. The 
plaintiffs, fifty-nine i in number, who claimed’ to be 
the. reversionary heirs of the deceased, brought an 
action in ejectment, the scheme of which was to 
bring into Uourt a large number of persons more 
or les: remotely akin in blood to the deceased, in 
the hope of ousting the defendants by a mass attack, 


‘and. afterwards to assign the. fruits of victory to 


the parties entitled by further litigation inter se: 

Held; that sach a plan embarrassed the Court 
as well as the opposite pdrty ani obscured the 
issues and was, therefore, much to be condemned. 
PC Miwa SINGH. v. Basant. Sincu, 24 M. L T. 
429; 280 L.J. 53O `! 540 
Trust, charitadle—MMfsappropriation of trust 

funds by trustee—Liability of trustee's son—Liability 

to account—Period of accountability—Discretion of 

Court. 

Under Hindu Law the son of: a trustee of a 
public charity is liable for the funds of the trust 
misappropriated by his father. .The fact that the 
father was guilty of a criminal offence does not 
affect the liability af the son. ` 

The Courts have a discretion in limiting the 
period for which accounts should be rendered by a 
trustee. WI GARUDA SA\YASAYYA v. NERELLA MU- 
9L.W.1; 25M. L. T. 86 

” 740 

Wid ow, alienation by —Ijara granted to de 
facto manager—Necessity—Burden of proof ~Recital 
as to necessity, effect of, where independent evidence 
available—‘Benefit of estate,” meaning of —Estoppel 

—Reversioner receiving rent due for period prior to 

death of widow, whether ratifies lease— Property ac- 

quired by widow with savings outof income of hus- 
band's estate, whether follows corpus. 

A defacto manager of the estate of a Hindu 
widow taking an ijara of the properties inherited 
by the widow from her husband ‘must show that 
there was legal necessity forthe grant of the ijara 
or that the ijara was granted for the benefit. of the 








" estate, 


R. Hindu diedleaving three sons, T., M. and H., 
share of the estate 


to his widow B. Then T. died and his one-third share 
passed to his brother M., who thus gota two-thirds 
share in the estate loft by R. Thereafter Af, died 


` leaving his widow P., who thus inherited a two-thirds 


share of Le properties. P.and B then granted, an 


° àjara paitan. of their respective shares in favour o 


one K., wno was the brother’s son of P, and who had 
$ . 
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been living with P.from his infancy and who. was 

managing the estate for P.and B. The recital in 
the pattah was that it was granted for the purpose 
of liquidating the debts “incurred in the lifetime of 
Al. and inthe time of the widows’ possession of the 
estate and the debts 
expenses of the _sradhs: 

Held, (1) that as the evidence that was available 
as to the pecuniary condition of the estate at the 
time of the alienation proved that the money that 
came into the hands of the widows was sufficient 
for paying off the debts left by their respective 
husbands, as no legal necessity for the grant 
of the ijara was made out and as the ijara was not 
granted for the benefit of the estate, the vara could 
not be binding upon the reversioners; 

(2) that had the ijaradar been a stranger he could 


not have been expected to account for the money | 


that came into the hands of the widows, nor would 
he have been responsible for the previous mismanage- 
ment, if any, of the estate, but that the lessee, being 
the de facto manager of the estate, must show that 
there was legal necessity for the grant of the | 
hara. 

When independent evidence is available as to the 
pecuniary ‘condition of the estate at the time of 
an alienation by the widow, such evidence might be 
accepted in preference to the recital. inthe deed of 
alienation alleging the existence of legal necessity. 

The expression , “benetit of the estate”, although it 
cannot be precisely defined, includes the preservation 

of the estate from extinction, its defence against 
hostile litigation, its protection from inundation and 
similar circumstances, 

Powers of a Hindu widow to deal with family 
property discussed and case-law reviewed. 

The recovery by ‘the reversioner from lessees of 
arrears of rent due to the widow, for a period prior 

to the death of the widow does not amount to a 
ratification of the lease -granted by the widow: 

In deciding whether the property acquired or pur- 
chased by a Hindu widow with savings out of the 
income from her. husband’s estate is to descend with’ 
the husband's estate oris to be treated as separate 
estate of the widow, the matter to be considered is 
whether the widow has made any distinction between 
the original estate and the after-purchases In each 
case the question is one of intention. If the widow 
intended to treat the purchased properties. as part 
of the original estate, they must follow ‘the corpus 
C.. UPENDRA KISHORE MONDAL vw. 
MONDAL, 23 O. W. N. 64 -> 
Wid OW—Apostacy and re-marriage thére. 


ajter—Forfeiture of first husband’s estate—Hindu > 


Widow's Re-marriage Act (XV of 1856), s. 2, scope 

of-—-Caste Disabilities Removal a (XXI of 
- 1850), effect of. 

Held, per Wallis, O. J., and Oldfield, J. (Seshagiri 
Aiyar, d., dissenting) A Hindu widow, who becomes a 


Muhammadan and marries a Muhammadan, forfeits, , 


by the re-marriage, her interest in her first husband’s 
estate under the general principles of Hindu Law, 
Per Wallis, 0. J. (Oldfield and Seshagiri Aiyar, JJ., 


dissenting. )— Tho forfeiture is also entailed by reason . 


of section 2 of Act XV of 1856. 
Per Wallis, C. J. -Act XXI of 1850, thong it 
relieved the widow of a Hindu from forfeiture, of 


< aa = = 
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DN 


her widow's estateon her abjuration of Hinduism, 
did not enlarge the nature of that estate, so as to 
relieve. her from forfeiture in the evént of her 
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_ bear to the whole. In the case of an alienation 


renouncing her status of widow by re-marriage. ` 


The words “any widow, .,.. upon her re-marriage,” 


_in section 2 of Act XV of 1858 are wide enough to 


cover the case of any widow of a Hindu re-marrying, 
whether or not her marriage world otherwise be 
prohibited by any custom or interpretation of 
Hindu Lawand whether the re-marriage was to a 
Hindu or toa member of another religion. 

Per Oldfield, J.—Act XV of 1856 is not applicable 
to vases of re-marriage after apostacy, and the 
forfeiture is entailed only by reasen of the incom- 
patibility between the renunciation of a widow's 
status and the retention of a widow's estate. 

Per Seshagiri Aiyar, J—The rale of Hindu Law that 
@ widow, who re-marries and is thus not true to 
the bed of her deceased. husband, cannot inherit to 
his estate can be applied only when she is within 
the v pale of Hindu Law. Her re-matriage after 
apostacy cannot divest her of the right to inherit 
which subsisted to her at the date of her conversion 
to another religion. Wl Virre TAYARAMMA v. 
CHATAKONDU- Srvarya, 35 M. L.J. 317; 2AM. L.T. 
183; (1918) M. W. N. 625; 8 L. W. 480; 41 M. 1078 





50 
— Widow, decree against, whether bars suit 
of reversioner 553 





sioners—Consent decree— Award—Collusion. 
Every case in which the reversioners of a deceased 
Hindu are sought to be bound by a decree obtained 


, decree against, whether binds rever-. 


against the widow of the deceased, must be decided ` 


on its own particular circumstances, and the person 
who claims that the decree amounts to a bar against 
the reversioners must establish that the decree was 
fairly obtained either after ‘a contest or, if by 
consent, in such circumstances that the decree ought 
to be regarded as haying been fairly and-properly 
obtained.’ B Rama Santu Ranpive v. DAJI NARU 
Raxvive, 20 Bow L. RB, 947 
—, gift made 
of husband, validity of. 
There ig no authority for the proposition that 
gifts for religions or charitable purposes made by 








by, for spiritual benefit 


a Hindu widow cannot be recognized under the - 


Hindu Law as calculated to confer any benefit 
upon the soul of her deceased husband unless they 
be made in connection with a particular -sradh 
ceremony. i ! 

A gift made by a Hindu widow of a reasonable 
portion of the property inherited by her from her 
husband, whether- through’ her sons or not, for 
religious purposes with “a view to the spiritual 


-welfare of her deceased husband, is valid under the 


Hindu Law and is binding upon the reversioners, 
There are ceremonies and duties incumbent upon 


“a Hindu widow, in the sense that their performance 
is regarded as indispensable to the spiritual welfare 
- of her late husband. ; These duties she is under an 


obligation to perform and these ceremonies she 
must carry out, and for this purpose she has a 
power of alievation in respect of the corpus of the 


° , property inher hands, independent altogether of 


oo the proportion which the property alienated may 


wt 
+ 


~ 
+ 


for a purpose regarded as indispensable to the spiri- 
ual welfare of the late husband, the question will 
not be, what proportion does the property alienated 
bear to the entire estate, but only was the alienation 
a reasonable one under the ciroumstances, in the 
sense that the expenditure incurred was such as 
might be regarded as suitable tothe position of 
the family. A Kunz BEHARI Lat v. LALTU SINGH, 
16 A. L. J, 996 847 


m WY Id OW— Gaya skradh cerremony, perform- 
ance of, whether legal necessity. . 
The performance of the Gaya Shradh ceremony 

of a deceased Hindu is a legal necessity. In order, 

however, to make it binding upon the estate, so as 
to enable the widow of the deceased to raise money 
on the security of the estate, it must be proved that 
there was no sufficient income from the estate to 
meet the expenses of the ceremony. Pat Bisnen- 
DAYAL P. JRISERI Kuer, (1918) Par. 323 746 
~=, power of alienation of 357 


~mme——-Surrenaer of life-interest by limited 
owner—Surrender by widow and daughter in favour 

` of neat reversioner with reservation for mainienance, 
validity of. 

A surrender by a Hindu widow and her daughter 
of their life-interest inthe property of the last male 
owner in favour of the next reversioner, with a 
condition that they should, be maintained by the 
latter, is valid and operative and accelerates the in- 
heritance of the reversioner making him full owner 
of the property on that date. 








-Per Sadasiva Atyar, J. (Napier, J. dubitante}.—The ` 


principle that onerous obligations attached to a surren- 
der by a widow will invalidate the surrender does 
not apply to tlie case of a dauyhter who inherits as 
next heir. The only condition which can _ be 
imposed on principle upon any female heir other 
than the widow is that tne surrender should be of 
the. whole estate. The act of a daughter who, 
being the next heir, surrenders the whole estato, 
vests the absolute inheritance in the next male heir, 
even if she reserves as consideration for her surren- 
der the full enjoyment of the property during her 
lifetime. 

Per Sadasiva Atyar, J—A stipulation for her own 
maintenance by the widow willnot affect the legal 
result of the surrender. 

A Hindu female who surrenders an estate does 
not become civilly dead from the date of the surren- 
der for any purpose, except for making the person 
in whose favour the surrender is made heir to her 
husband’s estate. i 

Per Napier, J.~A surrender by a limited female 
owner need not necessarily be in favour of the next 
heir if that heir agrees to be passed over, and it is 
immaterial whether the next heir is a party to the 
deed of surrender or executes a deed of surrender for 
herself or simply consents to being passed over. 

Where an arrangement made at the time of 
surrender, though retaining a benefit for the person 


‘surrendering or even conferring a benelit on some 


“aa, 


person not entitled, is an obviously fair and just 
arrangement for the maintenance and benefit of 
the person surrendering, then the surrender is not 


5 


~~, 
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-vitiated by the arrangement. WI Cninnaswami PILLAI 


» APPaswaMI PILGAL -5 .M. LeJ. 512; 8 L, W. 12: 
(1918) M. W. N. 756; 24 M. L, T, 403; 42 M. 25 14-7 
Hindu Widow's Re-marriage Act 
Impartible property, transfer of, whether 
subject to right of maintenance of younger members— 
Custom, proof of. 
Where itis alleged that a transfer of impartible 


` property is subject to the right of maintenance of 


“a, custom to that effect existent in the family. 


the younger members of the family of the trans- 
feror, the allegation, must be supported by prow Ki 

a 
DEBENDRO Nata SAH DEO (v. DEO NANDAN SINGH, 3 
P. L. J. 648 : 613 
Improvements made by tenant—Compensa- 

tion, whether can be awarded. 

A tenant is not entitled, either under the Transfer 
of Property Actor apart from it, to any compen 
sation for.any improvements made by him on the 
land during the continuance of his tenancy. N 
BANMALI v. NIHAL SINGH 


354. 
Income Tax Act (Il of 1886), rt 


Income Tax (Amendment) Act (V 
or I9I6) 730 
Insolvency— Property acquired after adjudication 

Insolvent, power of, to deal with property. 

Failing intervention by the Court or the Receiver 
in which an insolvent’s property has vested, the insol- 
vent has the same power of acting in respect of 
after-acquired ‘property as he had before the 
insolvency. N BALIBHADRADAS V. MIRCHILAL 236 
Interest Act (XXXII of 1839) 465 
Interpretation of Statutes—Ilustra- 

tions to Statutes, value of. 

The illustrations to an Indian Statute are to be 
taken as part of the Statute. P C BALLA Mar v. 
AHAD Suan, 35 M. L. J. 614; 16 A. L. J. 905; 124 P. 
R. 1918; 23 C. W. N. 233; 25 M. L. T. 55; 180 P. W. i 


11918 


Irregularity or illegality, disregard of 
express law, whether constitutes. 

A disregard of the express _ provisions of the law 
is not a mere irregularity which can be condoned or 
remedied but an illegality and the Court cannot 
maintain or overlook an illegal order upon any 
ground of administrative convenience. N EMPEROR 
v Rar Sinau, 20 Cr, L. J. 105 985 
Judicial decision, can override 
` Statute, 

No decision of any Court can get over, add to or 
alter the clear words of a Statute. © Protas 
CHUNDRA DUTT v. ABBIMANINI URINI, 752 


Jurisdiction, territorial, of British Courts— 
Subject pf Native State, whether can be tried for abet- 
ting within State offence committed in British India 
-Arrest by British Police of subject of Patiala State 


whether 


on Railway lines within Patiala territory, legality of. 


Where a subject of a Native State is charged with 
abetting an offence committed in Pritish>]ndia and 
the alleged abetment consists entirely of what the 
accused did or said at a place within the State 
territory, he cannot be triedin a Courtin British 
India for such abetment. _ 

The aguused, a subject of the Patiala State, was 


[1918 
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arrested ina Railway carriage at Bhatinda by the 
British Police: 

Held, that the arrest was lawfol as full and 
exclusive power and jurisdiction of every kind 
over the Railway lines and over all persons within 


those lines had been ceded by the Patiala State to. 


the British Government. P BALWANT SINGH v. 
Bureror, 81 P.R. 1918 Cr; 20 Or. L.J.65 865 
-- territorial, limits of 943 
Jurisdiction of Civil. and Revenue 

Courts - 224,363, 470, 948 
Jurisdiction of Revenue Courts to 

decide finally on validity of documents of title.’ 

The proposition that the Revenue Courts hava no 
exclusive jurisdiction to decide finally upon the vaidit 
of documents of title, though correct as a genera 
statement of the law, is subject to the obvious 
qualification that the Civil Courts cannot decide any 
matter in which jurisdiction has been exclusively 
reserved to Revenue Courts. O JAGANNATH SINGH v. 
DrIGBIJAY Sin cu, 21 O.C. 210:5 0. L. J. 611- 88 
K2.n jarS— Presumption of marriage. 

The general presumption in favour of marriage, 
which prevails in the case of ordinary people, does 
not hold good in the case of kanjars, who must 
prove the fact of marriage by very clear evi- 
dence. P MUHAMMAD BAKHRA v. NAWAZISH ALI, 188 
P. W. R. 1918; 75 P. R. 1918 
Karinda, whether dominates will of employer. 

A karindais as a rule a servant of very minor 
status, ‘who cannot be presumed without very 
distinct evidence on the point to bein a position 
to dominate the will of his employer. O Datpat 
SINGH v. AHMAD SEAN, 5 O. L. J. 679 7 
Land Acquisition Act (I of 1894), 

SS. 12, 18—Acquisition “proceedings—Award by 

Collector - Owner dissatisfied with award—Suit for 

compensation, maintainability of — Remedy. 

The only remedy of a person whose property is 
being acquired under the Land Acquisition Act 
and who is dissatisfied with the award made by the 
Collector, is to call upon the Collector to refer the 
matter tothe Civil Court undor the, provisions of 
section 14 ef the Act. A separate: suit for the 
recovery of the value of the land acquired is not 
maintainable. C JoausuCuanpra Roy v., SECRETARY 
oF STATE, 290 L. J. 538 
— 702 








0. XLI, rr. 22, 32, applicability of, to land acquis- 
tion cases—Appeal against part of decree-—-Memo. of 
objections, maintainability of, against other rarts 
covered by decree but not subject of appeal. 

Under Order XLI, rule 22 of the Civil Procedure 


S. 54— Ciril Procedure Code (Act V of 1908), - 


4 


Code, a memorandum of objections may be filed - 


against a decree as whole oragainst a part of it 
which may not belthe subject-matter of the appeal. 

Where the Collector preferred an appeal against 
the valuation of some of the plots in a land acquisi- 
tion case fixed by the District ludge: 

Held, that it. was competent to the claimant to file 
a memorandum of objections ih respect of other plots 
which were covered by the petition, though not the 
subject of appeal 

Per Seshagiri Atyar, J—-Section 54 of the land 
‘Acquisition Act makes no departure from the 


taw 


ordinary rule of the Civil Procedure Code which . 


- 


b 
. 


* 


~ 


s> 
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~ 


allows a party to appeal not uly against the whole 
decree but also against parts of it. - 

A memorandum of objections need not be confned 
to the subject-matter of the appeal. 

What the appellant objects to~iS nob to ‘be the. 
criterion, but the question in eadh case must be 
‘whether the'respondent’s rights have in any way 
been imperilled by the action taken by the appellant. 

Deputy Conusctorn, MADURA v. MUTHIRULA 
MUuDALI, 35 M. L J. 88; (1918) M. W. N.-458; 24 M. L. 
T. 83; 8 L. W. 271 1003 
Landiord and tenant—Co-sharer land- 

lords Decree far entire rent passed im suit by one co- 
sharer landlord to which other co-sharers were parties 

—Sutt, subsequent, by defendant landlord, maintain- 

ability of—Joint tenant, whether liable for’ whole rent 

—Tenant, death of—Ren:, claim for, barred against 

some heirs, Whether can be enforced against others. 

Tn a suit: for rent brought by one of the co-sharer 
landlords, making tho other co-sharer-landlord a’ 
pro forma defendant, a decree was passed for the 
entire rent in ` favour of, both the landlords in res. 
pect of their respective shares. The defendant o9- 
sharer landlord, being unwilling to recognise one of 
the judgment-debtors as his tenant, refused to acoept 
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——--—-—— Ejectment, suit for—Permanent tenancy, plea 
of—Construction of document—‘Saswatham’ and 
‘kayam,’ meanings of —Presumption— Denial of land. 
lord’s title to lands not compr ised in suit, efect of. 
The expressions ‘kayam’ and “saswatham” ocourring 

in lease-deeds ordinarily import, a permanent 

tenancy. Even if literal effect is not’ given to these 

words so asto involve as a necessary inference a 

permanent tenancy, the surrounding circumstanccs 

may be looked at anda permanent tenancy: may be 


inferred from the use of these words, 


Where a deed of lease is a renewal of prior 
documents in respect of which a permanent tenancy 
was judiGially upheld, the presumption may be made 
that a permanent tenure was intended to be 
conferred by the later document 

The denial of the landlord’s title in respect of 
lands not comprised in‘an .ejectment suit will not 
entail forfeiture of the tenancy in respect of the suit 


- lands under section ‘11 of the Transfer of Property 


Act.” Wi VENESTACHARIAR t. NARASIMIA AYYANGAR, 
35 M. L. J. 647; (1918) M. W., N. ia are L. T. 469: - 
9 L. W: 164 30I 
Lease, permanent and heritable, grant of— 
Re-entry, right of, reservation of—Assignment of 





that decree and brought a separate suit for his sharo e™~tenure. 


of the rent for the same period: 
Held, that so long as the previous Ues stood, he 
could not. cbtain a second decree for the same akrears 


" of rent and thaf if he was unwilling to recognise one 


of the judgment-debtors in the previous suit as his 
‘tenant he should have contested that suit. 

Although under certain circumstances one of 
several joint tenants may be made liable for. the 
whole -rent, yet where the claim for arrears of rent 
against some of the heirsof the original tenants is 
barred, the remaining heirs cannot ba made separately 
Hable for the entire rent. C -Kisnort Monan 
TaLAPATRA v. Ost PRAMANICK . 

Dispossession of tenant from ae tion of hold- 
ing— Reni, suspension of— Apportionment. 

Where a landlord dispossesses, a tenant from a 
portion of the holding, the entire rentis suspended 
and the jandlord is nob entitled to any apportionment. 
of-rent on the lands still remaining in the posséssion 
of the tenant unless he has replaced the- tenant in 
possession or has taken some effective’ step to that 
ane C Rasant Manna DAS v. SATISH CHANDRA 

OY . 

— Ejectment—Notice i quit, cancellati ton of—- 

Tenant_claiming under-proprietary rights—Declara- 

tion, sutt for, by landlord— Limitation; commencement 

of—Fresh notice, tekeer gi es fresh period of 
limitation. - 

W here a notice issued: by B landlord to eject. his 
tenant is cancelled by the Revenue Court’ on the 
ground that the tenant is more than an ordinary 
tenant, the right to file-a suit to challenge that order 
accrues to the landlord.on the date .of the order and 
he must. bring a suit Tos that. purpose within six 
years of that date. 

It is not open to ‘him to defeat the law of limi- 
tation by issuing’ an abortive notice of the same 
character shortly before the institution of the sui. 
,5uck a proceeding cannot bring the suit within time 
“ie the right has already lapsed. O JAGDAMBA Pasai 





= “SINGH v. MAHANÉO SINGH 


f 
* 


When a landlord grants a permanent and heritable 
tenure inland, he has no estate left in him, unless 
he’ reserves to himself a right of re-entry or 
reversion, 

Where one of ine clauses ofa lease was as follows:— 
“If the said land and bari be not used for dwelling 


_ Purposes the right under the patlah shall be void:” 


Held, that the clanse dMi not amount to s reserva- 
tion of'aright of re-entry. © MOHAMMAD Reasoppin 
AHMAD v- BASUDA SUNDARI Dasr, 28 C. L. J. 278 


é 330 


— Lease, pei petuah, by majority of co- sharer 
landlords walidity of —~Suit by minority to set aside 
lease—Decree, form of. 

. À lease of common jand sated in perpetuity by 
a majority of the co-sharer landlords is not binding 
on the dissenting minority, except (1) where there is 
a custom authori izing such a lease or (2)- in a case 
of unavoidable necessity or (3) where the lease is 
obviously beneficial to all the sharers. 

‘In such a case the minority can sue to eject the 
lessee, and their remedy is not limited to a suit for 
a partition of their shares. 

The proper decree to be passed in such a suit. is to 
declare thatthe leaseisnot binding onthe plaintiffs and 
to direct that they should be put in possession for them- 
selves and on behalf of the other co-sharers. M 
HYUNNI RAGHAVACHARYULD v. EPURI GOVINDASARI, 85 
M. L. J; 402; 41 M. 1068 


Occupancy holding, transfer of part of — 
Transferee, position of—Recognition of transfer by 
co-sharer landlord, effect ef—Suit by landlord against 
recorded tenant—Declar ation, suit for, by transferee, 
muiniainability of. 

A. landlord cannot interfere with the possession 


of a transferee of a part of a non-transferable 


occupancy holding and if he does so, the transferee 


is entitled to recover possession from him by suit. 
Until, however, he is actually dispossessed, he is not . 


entitled to a declaration that a tenant alleged by 
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the landlord tobe his tenant is not his tenant and 
that a decree obtained by the landlord against his 
alleged tenant is fraudulent, Having no legal title 
or interest which the landlord is concerned to deny, 
the transferee cannot invoke the operation of section 
42 of the Specific Relief Act in his favour, 

If some out of a number of co-sharers recognise 
the transfer either of a part or the whole of a non- 
transferable occupancy holding, the remaining co- 
sharers are not entitled to eject the transferee By 
obtaining recognition from a co-sharer landlord, 
however, the transferee does not acquire any right 
or valid title in the holding itself as against the 
entire body -of landlords. Notwithstanding such 
recognition the. remaining co-sharers can sue the 


: original tenant for the entire rent without implead- 


ing the transferee. 

Tf the consenting landlords choose to repudiate 
their consent and to join the non-consenting landlords 
in suing the original tenant for the entire rent on 
the footing that the consent given by them does not 
operate’ to create a division of the tenancy, it is 
open to them todo so. Pat Gananata Sarpatuy 
v, Harriman Panom, (1918) Par, 289; 5 P. L, W350 





Tenant occupying house in abadi—Tenancy, 
determination of—Ejectment from house—Presumps 
tion. 

' Where a tenant is found in occupation of a house 

in the abadi of an agricultural village, the village 
site being the landlora’s property, there is a presump- 
tion that he holds the site as appurtenant to his 
tenancy and has noright.to retain it against the 
wish of the landlord on ceasing to be a tenant in the 
village. s Pi 

Where a landlord sues to ejecta tenant from a 
house in the abadi of an agricultural village, he 
must establish his right to eject the latter by 
showing that the latter has ceased to retain any 
interest in the village entitling him to retain the site. 
O Bam HARAKH v, AMBIKA Darr Ram, 6 O. L. J. 642; 
21 0. 0. 257 420 
Tenant, suit by, to have it delermined which 

of two defendants is his landlord, maintainability 

` of—Interpleader. - © 

A tenant- has no right to bring a suit to have 
it determined which of the two defendants, both 
of whom claim rent from him is his landlord. C 
BAUSAN CHANDRA GHOSE v. Janan Mat BHUTRA 733 
Legal Practitioners Act (XVIII of 

1879), SS. 12, 13, 14—Pleader, conviction 

‘of, for keeping common gaming house—Misconduct— 

Procedure applicable.\ 

The conviction of a Pleader for keeping a common 

aming house amounts to misconduct implying a 
defect of character and unfitting him to bea 
member of the profession. 

In the case of a Pleader’s conviction for a criminal 
offence the procedure prescribed in sections 18 and 
14. of the Legal Practitioners Act need not be 
followed, and the case re-tried under the Act. The 
only question for the High Court to determine is, 





whether the offence implies a defect of character 


unfitting.the person to be a Pleader. MI SESTABAMIAH, 
In the matter of, 85 M.L.J, 650; (1918) M. W. N. 
847; 19 Cr. L. J. 1001; 8 L. W, 621; 26 M. L. T, 71; 42 
M. 111 ; 341 
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Letters Patent (All), S. 10, decree under 
— Review, whether permissible, K 
No application. for review is allowable where the 
decree sought: to be reviewed was given in an appeal 
under section 10 of the Letters Patent. A KALYAN 
SINGH v. ALLAH DIYA, 16 A. L. J, S64 476 
Letters Patent (Pat.), cl. 10— Order 
staying proceedings, whether judgment—Order of 
single. Fudge staying proceedings incrimingl case—~ 
appeal, whether lies. i 
An order staying proceedings is not a “judgment” 


Cai 


within the meaning of clause !0 of the Letters n 


Patent of the Patna High Oourt, inasmuch as such 
order contains no final adjudication of the rights of 
the parties. 

An order of a single Judge staying proceedings in 
a criminal case is an order made in the exercise of 
criminal jurisdiction, and, therefore, no appeal lies 
against it under clause 10 of the Letters Patent, 
Pat BABUJAN MISIR v. SHEO BAHAY CHAUDHURY, 3 
P, L. J. 604; 5 P. L. W. 153; I9 CR. L. J 1008 348 
Limitation Act (XV of 1877), Sch. 

li, Arts. 113, 144— Bengal Village Chauki- 

dart Act (VI B. C. of 1870), 8. 61—Chaukidari 

chakran lands, resumption of—Patnidar, rights of— 

Suit sor possession by patnidar—Limitatron—‘Con- 

tract,’ meaning of. 

The word “contract”. primarily means 4 transaction 
which creates 
though less exactly, refer to transactions which 
create real rights. It is in this latter sense that it is 


personal obligations, but it may, ~ 


used in section 51 of the Bengal Village Chaukidari ` 


Actand the rights thereby reserved to ratnidars 
and othergson the transfer to the zeminidar of 
chaukidart chakran lands, comprehensively - included 
in the word “contracts”, are real rights, the enforce- 
ment of whichis ‘secured not by a suit for specific. 
performance, but by a suit for possession. 


Where, therefore, a patnidar sued the zemindar to ® 
“recover possession of such lands: 


` Held, that the Article applicable to the suit was 
not’ Article 113 but Article 144 of Schedule II of the 
Limitation Act, 1877, and that the period of limitation 
accordingly wasnot three but .twelve years. P 

RANJIT SINGH v. MAHARAJ BAHADUR SINGH, 16 A.L. 
J, 964; 35 M. L. J. 728; 23 0. W. N. 19825 M.L T.8 


, 262 
——— Sch. Il, Art. 144 - 262 
Limitation Act (IX of 1908), S. 4— 

General Clauses Act (IX of 1897), 8.10, applicability 

of—Pre-emption decree~ Money not paid within 

time prescribed—Court, power of, to extend time. 

Section 4 of the Limitation Act and section 10 of 
the General Clauses Actonly apply to the cases in 
which a period of limitation has been prescribed as 
mentioned in those- sections, and do not apply to a 
condition prescribed in the decree itself. 

A pre-emption decree in its very terms becomes a 
decree in favour of the defendant vendes when the 
conditions imposed upon the plaintiff have not been 
complied with, so that where the decree has become 
final no Court has power bo alber its terms so as to 
extend the time allowed for payment. A Hirpey 
NARAIN v. ALAM SINGH, 16 A. L. J. 892 353 
——_—— 5.6, Sch. 1, Art. I81¢ applicability 

of- Mortgage swit—Final decree, application for 


Limitation ~ Minority of applicant, efect of. 4 


kd 
” 


Section 6 of the Limitation Act applies solely to _ 


the time for the institution of a suit or the time 


4 


| d 4 


“a 


++ 
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-purely ag an administrative ‘officer. 
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for am application for an execution of a decree. Ib 
does not apply to an aa fo make a decree 
absolute. 

A mortgage suit remains sending until -æ final 


decree is passed. An application for a final decree in , 


a mortgage suit being governed by the Code of 
Civil Prooddaure is subject to the limitation prescribed 


| by Article 181 0f Schedule Lof the Limitation Act. 


N VINAYAKRAO KRISANARAO v BAIJNATH SALIGRAM 
l 9 





S. 12 -Time spent in obtaining copies of 
judgment and decree Separate. periods, whether can 
be allowed—“‘Requisite,” meaning of—Time requisite, 
whether question of fact or of law. 


It is the duty of an appellant to obtain as many ` 


“copies as possible on a single petition, and if he 
“wastes time applying first for one copy and then 
for another, he-cannot claim thab. all the separate 
periods spent in obtaining copies were really 
“requisite” within the meaning of section i of the 
Limitation Act* - 

An appellant can, under section 12 ‘of the 
Limitation Act, only deduct such time as was 
requisite for obtaining copies, and what time is 
requisite for this purpose is a question of fact on 
the circumstances of each particular case. Where a 
lower Appellate Court decides that a double period 
was not necessary, the question whether it is right 


-or wrong is not a question of law P Sner 


Siscu v, Pam Ras, 100 P. R. 1916; 185 P, WH 


1918 Ps 
. 14—Bombay Hereditary Offices Act (III 

' Bom, igre). ss. 10,.11A—Eaclusion of time—Pro- 
ceedings before Collector, time taken by, whether can 

be eacluded — Collector, whether “Court.” 

The Collector when acting under sections 10 and 
114. of the Bombay Hereditary Offices Act acts 
He does not 
act as a “Court” and the proceedingsbefore him are 





; not civil proceedings. within the meaning of section 


l4 of, the Limitation Act: The time occupied by 
such proceedings, therefore, cannot be excluded under 
section 14 of the Limitation Act in computing the 
period of limitation for a suit. B Laxman GANESH 
RAJENDRA v, KESHAV Govinp DESHPANDE, 20 aay 


L. R. 918 67 

—— S, 18, Sch. I. Art. 166—Civil Pro- 

cedure Code (Act V of 1908), O. KAI, 7: 90 —Eaecu- 

tion of decree—Sale—-Application to set aside sale 

made more than thirty days after date of sale— 
Applicability of s. 18-—Finding, necessary. 

At is not competent to a Coart to come to the 


. conclusion that an application to set aside a sale 


under Order XXI, rule 90, of the Code of Civil Pro- 
‘cedure made more. than thirty days from the date 
of sale falls within the provisions of section 18 of the 


Limitation Act, without finding as a fact the date or 


time when the applicant came to know of ‘the sale. 
C ABSA TNI v. KAMU MOLLA - 
Taman Sa [9— Arbitration, reference to— Agreement 
' to be ead by amount settled: by award, whether 
amounts to acknowledgment 
A, request to arbitrators to settle accounts coupled 


gvith an undertaking to bə bound by whatever sum is 


fixed as payable by their award, amounts only to a 
condibional ackaowledgment of liability which will 
not save limitation under section 20 of the Limi- 
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tation Act if the arbitration falls through and the 


reference does not fructify into an award. 
NaRAYANASWAMY MUDALI v7, GANGHADARS. ig 





S." 19—Morigage decree—Application for 
final decree for sale, rejection, of —Appeal-—Petition 
by judgment- debtor, acknowledgment of liability in— 
Limitalton, fresh starting point of. 

‘An acknowledgment by a judgment-debtor of the 
amount due by him under a mortgage decree is 
sufficient, under section 19 of the Limitation Act, 
to save limitation for the purpose of making an 
application for a final decree for sale. 

The right to take legal steps for enforcing a 
right need. not be expressly acknowledged if the right 
itself is acknowledged Wi SUBBALAKSHINIE AMMAL 
v KAMALINGS Cuerry, 8 L. W. 626; 35 M.L J. £52; 
(1918) M, W. N. 792; 24 M. L, T. 486; 42 M. 52 298 
~ S. 19—Receiver, appointment of, by Court 

“to do all -things necessary for the preservation of 

firm” + Power to acknowledge—Acknowledgment by 

Receiver, whether saves limilation. 

A Receiver may be an agent authorised to make 
an acknowledgment within, the meaning of section 
19, Explanation 1, of the Limitation Act, The language 
of the section is general enough to include an 
agent appointed either by Statute or by Court, provid- 
ed he is authorised under the law to make acknow- 
ledpments. 

A Receiver appointed “to do all things necessary 
for the preservation of the assets of a firm” has 


authority to make acknowledgments on behalf of ° 


the firm, if they are necessary for the preservation 
of the firm’s assets and if the Receiver acts bona fide 
with that object. Wi Laxsnumanan CHETTY v. 
SADAYAPPA` Cuerry, 35 M. L, J. 671; 8 L. W. 594; 
(1918) M. W. N 877 7 
——— S. 195 la Acknowledgment, what amounts 
to—Endorsement of payment implying liability for 
balance, whether suficient, 

An endorsement of payment on the back of 
an instalment bond in the handwriting of the debtor, 
impliedly acknowledging his liability for the balance 

of the debt due under the bond, amounts to an 

acknowledgment of liability for the purposes of 

section 19 (1) of the Limitation Act. N Mouan Lat 

v. GANESH RAM 724 

S. 20 — Part payment of principal, whe- 
ther must be signed by debtor, 

Under section 40 of the Limitation Act a ‘fresh 
period of limitation can only begin to. run if the 
fact of the person making the payment or part pay- 
ment of the principal dabt appears in the handwriting 
of such person. Pat Maninpra Naru Roy v 
KANHAI Ram MARWARI, (1919) Pat, 46 728 
—— Sch. I, Art. 2- Ewecution of decree— 

Court oficer improperly holding sale --Suit for dam- 

ages — Limitation. 

Plaintiff's property having been advertised for 
sale in execution of adecree, he tendered the amount 
of the decree to the defendant, who was the Court 
Amin and whose duty it ‘was under Order XXT, rule 
69, of the Civil Procedure Code, to receive the 
money and not to proceed with the sale. The 
defendant, however, refused tò accept the money 
and proceeded to hold the sale. The plaintiff 
brought a suit, for damages against the defendant: 
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Held, that the basis of the suit being that the 
defendant had refused to accept the money which 
he was bound to accept under the provisions ot the 
Civil Procedure Code, or that he had improperly 
held asale purporting to be inder the provisions of 
the Code, the suit was governed by Article 2, Sche- 
dule I, of the’ Limitation Act. A MUKAT Lat v. 
Goran Sarvp, 16 A. L. J. 1017 815 
Sch. I, Art. [O—Pre-emption suit— 

Possession taken by vendee prior to sale —Limitation, 

commencement of. “ = 

Under Article 10 of the First Schedulé tothe 
Limitation Act the time from which’the period 
of limitation begins to run against the pre-emptor 
is the date on which the purchaser takes, under the 
sale sought’to be impeached, physical possession of 
the whole of the property sold. 

Where, however, under an ‘arrangement with the 
vendor the vendee takes possession of the property 
which he intends to purchase before the actual 
sale of the property to him, thé possession cannot 
be held to be under the sale, and must in law, for 
the purpose of “applying Article 10 of Schedule I 
of the Limitation Act, be referred to the subsequent 
date on which the sale actually takes place, and 
itis from this subsequent date of the actual sale 
fhat the period of limitation prescribed by the said 
article begins to run against the pre-emptot P 
RAM Peara v, Rer Lat, 80 P. R. 1948; 181 P. W. R. 
19:8 y 4 Han 102 

















Art. II 270 
Art. I2 = 399 
ramak a -Art. 44&—Claim by ward 





barred under Art. 44—Plea of invalidity of sale, 

whether available in suit for possession by vendee — 

Decree, form of.” - . 

Ina suit by the vendee for possession brought 
after the expiry of 3 years after attainment of 
majority by the, ward, the latter is entitled to plead 
the invalidity of the sale though he could not actuall y 
sue to set it aside. 


On the expiry of the period spacified in Article 4b 


of Schedule 1 of the Limitation Act the purchaser 
from the guardian is not of right entitled to the 
properties in the possession .of the ward.. 

The proper decree to pass in such a case is to 
order possession to be given to the vendee if the con- 
sideration is not returned within a specified time. 
Ml Comnaswam REDDI Vv, KRISENASWAMI REDDI, 35 
M. L: J. 652; 42 M.36 85 


Art. 6] —Deposit made by plaint- 
iff on one daie--Appropriation on behalf of defend- 
ant on another ‘date—Linvitation, commencement of. 
It was agreed between- the parties to an appeal 

that the cost of printing and preparing the record 

should be shared, equally ‘between them. In con- 

sequence of this arrangement, the plaintiffs made a 

deposit in Court of a certain’ sum, out of which the 

Court subsequently appropriated:the actual cost of 

printing’ nd preparing the record Thereafter the 

plaintiffs sued the defendants for contribution; : 
Held, that for the-purpose of Article 61, Schedule 

I, of the Limitation Act the limitation for the suit 

began to run not from the date of the deposit but 

from’ the date of the ‘appropriation. OQ IQBAL 

NARAIN v. SURAJ NARAIN : , ' 336 
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-———— Sch. I, Arts. 75, I32—Mortgage- 


deed—Stipulation for payment by instalments— 

Penal clause jor recovery of Jull amount at enhanced 

interest on default in payment of instalment when- 

ever mortgagee required, «onstruction of— Waiver 

Suit to enforce mortgage—Iamitation — Interest, en- 

hanced, liability for. ` i to am 
Defendant executéd a mortgage-deed in favour of 
plaintiff stipulating to répay the amount advanced 
thereunder by monthly instalments. There was 
a penal clause binding the mortgagor to pay the 
full amount at an enhanced rate of interest on his 
failure to pay the first instalment whenever the 
mortgagee required. After the second instalment 
t became dae, the plaintiff enforced the penal clause 
and sued for the whole amount with enhanced in- 
terest: 

Heid, (1) that the suit was governed by Article 
182 and not by Article 74 of the Limifation Act; : 

(2) that as the plaiatiff failed to exercise the 
option to enforce the penal clause, the contract for 
instalments, subsisted: i ` 

(3) that plaintiff was not entitled to claim enhanced 
interest. WI LACHAKKAMMAL wu, Soxkayya NAICK, 
(9.8) M. WON. 586 ` 
amamma Art. 96—Rectification of lease 

suit for, on-ground of nlistake—Limitation—Lease— 

Rent receiver deprived of small portion of land with- 

out any reduction of rent, whether entitled to damages 

1 from lessor. ; f es 

A suit for the amendment or rectification of ‘a 
lease, on the footing of a common mistake of 
the lessor and the lessee under which some land 
was wrongly included in the lease, is governed by 
Article 96 of the Firet Schedule to ‘the Limitation 
Act and must be brought within three years from the 
date when the plaintiff became aware of the mistake, 

The plaintiff took settlement of ‘certain resumed 
Ghatwali lands from the Government, subject toa 
permanent lease granted by the Government to one 
U., on the footing that the property so settled withrthe 
plaintiff would. bè treated as a permanently settled 
estate. Subsequently one B. broughta suit with 
referencs to a small portion of the said lands, which 
he alleged was lakheraj. ‘That suit to which” the 
present plaintiff and the defendants were made 
parties, was successful. The plaintiff then brought 
a suit against the Government for rectification of 
the lease and for the refund of a small sum of 
money: 

Held, that the mere fact that as rent receiver the 
plaintiff was deprived of a small portion of the lands 
without any reduction of rent payable. to him by V. 
would not entitle him toany damages, © Boy 
GHAND v. SECRETARY or STATE He 972 


Arts. 106, [20—Partner. 

ship, suit for dissolution of-~-Imitation. ‘ 

A suit which is virtually for dissolution of a 
partnership, though in form one for. accounts, is 
governed by Article 120 and not by Article 106 
of the Limitation Act. MI Naravanaswamy MUDALI 
v, GAXGHADARA MUDALI 
“810 


ofe 


—— Arts. 115, 120 
ui Art. [16—Coenstruction’ 
` ‘document—Sale-deed—Covenant of indemnity, 


‘breach of —Suit for damages—Limitation, 


-’ gage in favour of the plaintiff 
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A sals-deed ‘recited that the property was sold 
free from ali debts or liabilities, and contained a 
covenant thatin the event of the vendees having 
to pay some excess amount, that is to say, some 
farther charge over and above the sale consideration 
set forth in the deed, the estate of the vendor would 
be liable to make it good together with damages 
and costs. “Ib -subsequently transpired that the 


_ property was subject to a mortgage and on the basis 


ofthat mortgage a decree was pasged against the 
vendees along with the original mortgagor. In 
order to save the property from sale under that 
decree, the vendees had to pay up the mortgage 
money slong with interest and costs. They then 
sued their vendor to recover the sum paid by them 
under the mortgage decree: 


Held, that the plaintiffs were entitled to rely 
upon the covenant contained in the deed asa cove- | 


nant of indemnity and to bring a suit upon it, the 
limitation for which began to run from the date on 
which they suffered actual loss by reason of their 
being compelled to pay off the prior mortgage 
charge. A Ram Dunant v, HARDWARI Lan, 16A. L. 


——— Sch. l, Art. I 1G—sSuit by share-holder 
for recovery of dividénd against registered company, 
period of limitation for—‘Registered,’ meaning of —~ 
General Clauses Act (X of 1897), 8. 8 (45). 

A suit by a share-holder for the recovery of 
dividend against a registered company is governed 
by Article 1160f Schedule I of the Limitation Act, 

The word ‘registered’ in Article I'16 of Schedule I 
of the Limitation Act must be read as defined in 
section 3, clause (45), of the General Clauses Act, 
“and the term ‘registered’ in the latter Act includes 
documents registered under any special Jaw such as 


4 


the Companies Act or the Copyright Act as well . 


as registration under the Registration Act. M 
RIPON PRESS AND BUGAR MILL Company, LIMITED v. 
NAMA VENKATARAMA OnETTY, 85 M. L. J. 256; 8 L. W. 
354; 24 M. L. T. 246: 42 M33 903 
——— Art. 120 89, 301,810 

‘___. Art, 132 191 


—— Art. 135—Morigage—Puisne 
mortgagee, suit by, for possession— Cause of action— 
Limttation—Failure of payment of part of considera- 
tion, effect of. : 

A puisne mortgagee is not bound to file a suit for 
possession of the mortgaged property within twelve 
years from the date of his mortgage where the 


property is notin the possession of the mortgagor 
but in that of the mortgagee. i 


Limitation under Article 186 of Sobedale I of the 
Limitation Act against “a puisne mortgagee does not 
begin to run until the redemption of the first mort- 
gage and he is entitled to bring hia suit for 
possession within twelve years from the date of 
redemption. 

Plaintiff, a puisne mortgagee, sued for possession 
of the property mortgaged after having effected the 
redemption of the previous mortgage, The mort- 
was made on the 
°14th February 1895. Although it was nominally with 

possession, the first mortgagee was in possession. 
through his tenant, the mortgagor, In 1907 the 
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plaintiff brought a suit for redemption against the 
prior mortgagee and obtained a decree. It appeared 
that he paid off the previous mortgagee but could 
not recover possession because the mortgagor 
succeeded in obtaining possession of the land: 

Held, (1) that plamtiff’s cause of action arose 
when the first mortgagee was paid off and that the 
suit was, therefore, within time; 

(2) that the fact that plaintiff had not succeeded 
in proving the payment of a part of the consideration 
for the mortgage did not debar him from recovering 
possession of the property. P Bupa v. Mur Ras 


——— Art. I44 230, 399 

I 970 

Art. I 78—Application to file 
award —Date of award, what is. 

The date of the award referred to in Article 178 of 
Schedule I of the Limitation’ Act is the date when 
the award is delivered to the partiesso that they 
have notice of its contents, and not the date on which 


—— Ba An 





itis actually written and signed. Pat Kuni Lar 

v, BANWARI LALL 7II 
Art. 181. 130, 732, 934 
Art. 181. 





Article 181 of the Limitation Act applies to an 


` application under Order XXXIV, rule 6 (2), Civil 


Procedure Code. SUBBALAKSHIMI AMMAL v, 
RaAMALINGA Onertty, 8 L. W. 6526; 35 M. L. J. 552; 
(1918) M. W. N. 792; 24 M. L. T. 486; 42 M. 62 298 


— Art. I8 I— Mortgage suit —Decree 
for sale, application for—Appeal—Decree confirmed 
on appeal—Limitation, commencement of. 

The right to apply for a final decree for sale ina 
mortgage suit arises on the expiration of the time 
fixed for payment by the original decree and the 
limitation applicable is that contained in Article 81 
of the Limitation Act. ~ 

— Where, however, an appeal is preferred against 

the preliminary decree, the right to apply for a 

final decree accrues from the date of the appellate 

decree, even though it merely confirms the decree 

of the first- Court, Mi SupBARAYALU NAYUDU v. 

SUNDARARAJA NAYUDU, ib M. L., J. 607 


———_—— Art. ISi- Sale, setting aside of 
— Inmitation for execution, commencement of. 
Where an execution sale is set aside on account 

of the fraud of one of the judgment-debtors in 

collusion with the auction-purchaser, the decree- 
holder has, under Article 181 of Schedule I of the 

Limitation Act, three years from the date of the 

setting aside of the sale within which to execute 

the decrees, Pat KESHAWESARINDRA SABI v. De- 

BENDRA-BALA DASSI 245 


= Art. 182 . 732 


—-——~ Art: 182 —Step-in-aid of esec- 
tion—Defence of appeal preferred by judgment. 
debtor, whether step-in-aid of execution. 
Defending an appeal preferred by the judgment- 
, debtor in an execution proceeding is not a step-in-aid 
of execution within the meaning of Article 18”, 
Schedule I of the Limitation Act. Pat Bris Nati 
SAmAI SINGH v. HARI CHARAN Ray 187 
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= Sch. I, Art. 182 cI. (5) ~ Execution 


af decrec—Application against minor judyment- 

deblor without application for appointment of guar- 

dian, whether step-in-aid of exrecution— Application 
in accordance with law, 

An application for execulion of a decree made 
against a minor judgment-debtor represented by his 
mother, without any application to the Court for an 
order appointing the mother guardian ad litem of 
the minor, is in accordance with law and operates to 
save limitation. Pat Kesnwa SURENDRA SANI v. 
MALUKRANI KURR, 4P L J.t5 415 


Art. 182 (5) —Frecution of 
decree— Application to reject objections against 
execution of decree, whether step-in-aid of execu- 
tion. : 

-~ An application to a Court executing a decree to 

reject certain objections filed against the execution 

of the decree, so as to enable the execution to proceed, 
is an application made to the proper Court to take 

a step-in-aid of execution. A Tamiz-un-Nissa v. 

Nasu, 16 A. L. J. 704; 40 A. 658 


— Art. 182, cl. (5) — Mortgage 
decree—Execution——-Money deposited as securiiy for 
costs—Application by decree-holder for payment 
out, whether application in emecution or “‘step-in-aid 
of execution.” 

An application by a decree-holder for payment 
out of monsy deposited in Court, to be credited 
towards the decree amount,is an application for a‘‘step- 
in-aid of execution” within the meaning of clause (5), 
Article 182 of Schedule I of the Limitation Act’ 

A fortiori is this the case where the deposit was 
made only as security and an order of Court is 
necessary to make it available for payment towards 
the decree amount, | 

Plaintiff obtained a mortgage decree against defend- 
ants for sale of their family property mortgaged to 
her. Sixth defendant, against whom the decree was 
ex parle, applied to set it aside. His application was 
granted and a re-trial was ordered on his deposit- 
ing Rs 609 as security for costs. The amount 
was paid and the Court again passed a decree for 
sale in favour of plaintiff, Plaintiff applied for 
payment out of tho said sum of Rs. 500 to her 
towards her decree amount andthe payment was 
ordered. The plaintiff filed the present application 
in execution more than 3 years after the date of 
the revised decree, after giving credit for the Rs. 500 
recovered in the previous application: 

Held, that the previous application was an 
application for a “step-in-aid of execution” within the 
meaning of Article 182, Schedule I, of the I imitation 
Act and that, therefore, the present application, which 
was made within three years of the former, was not 
barred. Wi THANGI SHETTITHI. v Dusa Saerti, 8 L, 
W.619; 35 M. L. J. 575; (1918) M. W.N. mia 


L. T. 483 
—— Art. [82 (7)—Ezecution of 
decree—Instalment decree-~-Default in payment—~ 
Limitation, commencement of. r 
Unless an instalment decree clearly leaves the 
decree-hulder no option on the happening of @ 
default but to execute the decrees once and for all 
for the whole amount due under it, the decree- 
holder may execute if on the happening of the 
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first, second or any subsequent default, and limi- 
tation will run against him only in respect of each 
instalment separately fromthe date on which each 
such instalment may become due-and payable. Pat 
MANINDRA NATH Ray ~v, KANHAI Ram MARWARI, 
(1919) Par 46 `~ 


Madras District Municipalities Act 
(IV Mad. of 1884), SS. 21, 27— Munici- 
pal Council, powers of—Disbursement of funds— 
a of lanes—Interference by Court, limits 
of. a 

Under section 21 of the Madras District , Muni- 

cipalities Act a Municipal Council is a Corporation 

with power to contract and to do all things neces- 


. Ràry for the purpose of its constitution, the Munici- 


pal fund “being held by it under .section 27 for 
the purposes of the Act If the Council keeps 
within its authorization and acts bona fide, the Court 
will not interfere with its’ operations Jt will be 
deemed the best judge, not only of what is most 
conducive to its own interest, but also of what is 
properand fitting as regards third parties, and it 
will be left unchecked to take or not to take lands 


for’ promoting sanitation, etc. The Corporation is, 


however, protected only ifit acts bona fide. 
KRISHNASWAMI IYER, In re, 35 M. L. J. 251 128 


ees Sa 27 À 128 
a $$. ZO7, 217, 264A—Notice under s. 


207, non-compliance with-—- Prosecution —Construc- 
tion of latrines by Council or notice to party to 
provide moveable receptacles, whether conditions 
precedent, 


Before prosecuting 2 person under section 264 A 
of the Madras District Municipalities Act for 
failure to comply with a notice issued under section 
297 of the Act, itis not necessary that the Munici- 
pal Council should have called on him to provide 
moveable receptacles under section 217 or should 
have constructed the latrines’ themselves under 
section 264 (1). Mi Pusurc Prosecutor v SETTIGIRI 
NARAYANA REDDI, R5 M. L, J. 447; 19 Cr L, J. 981; 42 


M. 57 _ I6I 
ss. 217, 264A | IGI 


Madras Estates Land Act(I Mad. of 
1908), S. 3 (2) (d)—Village, whether estate— 
Ejectment, suit for— Jurisdiction of Civil and Re- 
venue Courts. 

Where it was found that an agraharam village 
was granted to an inamdar by arulerin 1378 and 
had ever since been enjoyed by his successors-in- 
title, and it was not proved that at the date of the 
grant there were any tenants in the village holding 
lands with any rights of occupancy by custom cr 
otherwise: 


Held, (1) that the grant. must be presumed to have 
been of the kudivaram as well as of the melvaram 


right; 
(2) that the village was not an “estate” within 
the meaning of section 8 (2) (d) of the Madras 





Estates Land Act, and that, therefore, the inamdar ẹ 


was entitled to eject-the tenants through the Civil 
Court. P C SURYANARAYANA v. Patanna, 41 M. 
1012; 25 M, L, T 39 689 


f 


Vol. XLVIIT] 


Madras Estates Land Act—conta. 


anang 





r ss. 5, 77, 125, 132—Rent, decree for, 
by Revenue Court— Ewecution sale, whether passes 
title-free of incumbrances— Charge for arrears of rent, 
nature of—Transfer of Property Act (IV of 1882), 
s. 100, = S 


A sale in execution of a decree for rent in a. 


Revenue Court passes the property to the purchaser 
free’ of all encumbrances except those specified in 
section 125 of the Madras Estates Land Act. 

The statutory charges on a land for arrears of 
rent is not a charge within the meaning of section 
JCO of the Transfer of Property Act.. ¢ 

Per Phillips, J—The Madras Estates Land Act 
treats the charge for arrears of rent on a holding 
as being of the same nature in all cases and 
creates no distinction between the charge’ whère 


rent is payable in kind and the charge where rent’ 


is payable in money. 

Though section 65 of the Bengal Tenancy Act 
is not specifically re-enacted in the Madras Estates 
Land Act, section 132 of, the latter Act leads to the 


- same result. , 


Per Kumaraswamt Sastri, J.--The absence of any 
separate section in the Madras Estates Land Act 
Jike section 65 ofthe Bengal Tenancy Act makes no 
difference inthe scheme of the former Act, as it 
contains provisions in different sections which, in 
effect, reprodace the provisions of section 65 of the 
Bengal Tenancy Act. Mi PANANGIPALLI SURANNA V. 
KATTAVENKATA SURYANARAYANA JAGAPATHIRAJU. 35 
Mol. J. 442; (1919) M. W.N. 25 - 


Ss. 6 (2), 23, 45, 163-—Landlord 
and tenant—Rent, right to recover, from persons not 
vegular tenants—Jurisdictivon of Revenue Courts— 
Grant of land for cultivation without fiaity of property 
or tenure, validity of—Indefiniteness—Kandetha 
poruppuguthagai, payment of—Status of person pay- 
ing—-Permanent lenure, grant of, whether binding 
on grantor or-his successor. 

Under the provisions of sections 45 and 168 of 
the Madras Estates Land Act read with the Expla- 
nation to section 6, clause (2) of the Act, a claim for 
rent against persons within an estate who occupy 
ryott land, either by legal right or otherwise, must 
be instituted in the Revenue Court, 





“A grant allowing the grantees to cultivate what- 
ever and whenever they like isnot a grant with 
any fixity of property or of tenure, which the law 
‘will recognize as conferring a heritable right. 

Except under the provisions of. the Madras 
Estates Land Act, a permanent settlement of rent 
by a landlord is not binding on his successors. The 
burden ison the grantee to show that there is a 
grant ofthe kind mentioned in section 26 of the 
Act. 

Per Seshagiri, Aiyar J— Where the relationship of 
landlord and tenant is admitted, the mere fact that 
tire tenant‘has not paid rent for a long number of 


years will not bar the landlord’s right to recover - 


what he considers to be a reasonable rent. 
Obiter—A grant on payment of a kandetha porup- 


puguthagat, i e by payment of a, fixed rent, will not ` 


make the grantee a landlord but only a tenant. M 
KEMULAMMAL AVERGAL V. BANGALI RUBBA PILLAI, 35 
6 1 


eM. L.J. 11 


——— $S. 23,45 
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———— SS. 77; 125, 132 794 
——_— §. 163 615 


Madras. Rent Recovery Act (VIII 
Mad. of 1865), S. I I —Land law of Madras 
—Rent,rates of —Custom —Contract, whether para- 
mount to status and usage—Conthact implied from 
payment and acceptance of rent--—Consideration for 
promise to pay enhanced rent, whether necessary. 
Under section 11 of the Madras Rent Recovery 

Act of 18865 the rent payable by a tenant to his 

landlord is determined primarily by contract, 

which may be either express or implied. Failing 
such contract, resort is had, when no settlement 
has taken place, to local usage; but if such usage 
establishes a proper rent, then either party, if 
dissatisfied with it, may require resort to the Warum 
customary in the village for division of the crop. 

Failing proof of such customary Warum, it is the 

Collector’s duty to fix the rent, Al these methods, 

however, are pnly applicable in cases where no 

contract is proved. 

The expression “implied contract? in the section 
is an English term of-art, and must be so construed. 
Jt involves the legal incident of some consideration 
moving from the landlord, as that incident is 
understood in English Law. 

A number ot ryots had for years paid rent at the 
rate of 4fanams, which was the prevalent rate for 
dry lands. At various dates, having dug wells at 
their own expense, they took up garden cultivation, 
and were thereafter charged, and for several years 
paid, rent at the rate of 8 fanams prevailing for 
wet lands, For Fasli 1912, however, they refused to 
accept Pattahs at that rate. It was found, in view 
of the long continuance of payments at the 8-fanam 
rate, that there was an implied contract to go on 
paying that rate, but that there was no considera- 
tion for the new promise, the land being already held 
on a.contract to pay 4fanams: 

Held, that the implied contract was not legally 
enforceable, and that the ryots were entitled to 
Pattahs at the old rate. P C Jacaverra Rama vt, 
ADAWARASA ASARI, (1918) M. W. N. 732; 28 C. W. N. 
225; 36 M. L. J. 49; 17 A. L. J. 129 ` 907 
Madras Revenue Recovery Act (H 

Nad. of 1864), S. 59 —Sale for arrears of 

revenue, suit to set oside—TIllegal levy of cess —~ 

Limitation— Pleadings — Statement of facts taking case 

owl of s. £9. 

A suit to set aside a sale, which purports to bave 
been held under the provisions of section 59 of the 
Madras Revenue Recovery Act by an officer com- 
petent to conduct it under the authority of the 
Act, should be brought within six months from the 
date of the sale as provided in the section. 

lf the plaintiff challenges the right ‘of the 
Government to sellthe property by showing that 
the provisions of the Act could not be legally 
applied and that his case is out of the scope of 
section 59, he should set forth the necessary facts in 
the plaint and prove them. Wi BHANIREDDI VENKAN 
DORAGARU V. SECRETARY OF STATE 


Malabar Compensation for Ten-« 
ants’Improvements Act (I Mad. 
of 1900), Ss. 3 (3), 5, 6 (3); 75 9- 


(1), I9—Clatm for compensution-—Burden of 


— 


- 
"~ 
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proof—Settlement aé to compensation before date of 
. contract—Commussioner, second, appointment of— 
Functions of Commissioner—Commisstoner’s report, 
value of—~Second Commissioner, duties of. 
Ordinarily a tenant who claims compensation 
for improvements under Madras Act Iof 1900 is 
bound to prove that he has improved the property 
and that he has spent money in making the improve- 
ments. He must show that he has done work which 
has added to the value of the holding, that that workis 
suitable and that it is also consistent with the abject 
with which ke obtained the Kanom. ` 
Under section 6 (1) of the Malabar Compensation 
for Tenants’ Improvements Act ths tenant against 
whom a decree in ejectment is passed is only 
entitled to the value of the improvements made 
either by himself or by his predecessor in-title. He 
is not entitled to the value of the improvements 
effected by every person othér than the landlord. 
' The decision in Thiruvatiyil Vatlath v. Vishnu 
Barathtkal, 28 Ind. Cas. 339, that if an increase in 
the income is proved, the presumption is that the 
tenant hagimproved the land, is too broadly stated, 


The report of a Commissioner appointed by a 
Court is not equivalent to a judgment which is 
binding on the parties. Ordinarily, the Commis- 
sioner’s report should be supplemented by the evi- 
dence which he gives in the cuse. The Commissioner 
should not only embody the statements of the parties 
but should give his own opinion on their contentions, 

Section 7 of the Malabar Compensation for 
Tenants’ Improvements Act deals only with contracts 
which limit the right of the tenant to make improve- 
ments after the date of the contract 

Prima facie every person is entitled to enter into 


a contract settling the accounts between himself and 


another or settling the differences between them, If 
this right of the freedom of contract is to be taken 
away, ib must be by express and clear words, and 
there is nothing in section 7 of the Malabar Com- 
pensation for Tenants’ Improvements Act which 
takes away the effect of a settlement as to com- 
pensationfor improvements effected before the date 
of the contract. 

An order appointing a second Commissioner to 
assess the compensation should not be regarded as a 
direction for re-valuation. Re-valuation is a techni- 
cal-‘term and should be confined to cases mentioned 
in clause (8) of section 6. 

Where a Commissioner has ignored the evidence 
and sent in a report -based on guess work, the 
direction to a new Commissioner to do that work 
properly is nota direction to re-value. Consequently 
the second Commissioner can only take into account 
the value prevalent when the first Commissioner 
made his report. WI Konnara MADAMPIL KUNJUNNI 
o MAMNARGHAT RAMANUNNI, ch M. L. J. 2:9; (191#) 
M W.N. 666 925 
ss. 5, 6 (3) 7,9 (1), I9 925 
Malabar Law—Maintenance, claim for, against 

tarwad, nature of. = A 

The right of a member of a Malabar tarwad for 
maintenance or an allowance 9s an incident of co- 
proprietorship in the property of the tarwad and 
that right cannot be denied unless circumstances 
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show that the tarwad is not in a position to give a 
separate allowance. IYE MANIKKATH AMMINI AMMAD v. 
NaNIKKATH PapMaNABHA MENON,’ 35 M. L.J 609: 41 
M. 1675; 24M. L. T. 498 


Malabar Marriage Act (IV of 1896), 
SS. 17, 18, scope of—Registration of marriage, 
effect of ~Claim against tarwad, whether forfeited. - 
Sections 17 and 18 of the Malabar Marriage Act 

were not intended to deprive a member of a tarwad, 

of his or her 1ights in the tarwad. The registration 
of the marriage of a female member of a tarwad, 
therefore, under the Act does not cause a forfeiture 
of her rights and cast the duty of maintaining her 
and her children on her husband. 
Section 18 of the Act only provides for personal 
»guardianship and leaves the guardianship of pro- 

perty untouched. Ni NANIKKATH AMMINI AMMAL v. 

NANIXKATH PADMANABA MENON, 35 M. L. J 509; 41- 

M. 1075; 24M L. T. 498 104 

Master, whether criminally responsible for acts of 
servant, ` | 
A master is criminally responsible for the acts 


"e 


of his servants if those acts are shown to have been ~ 


done with hisco-operation or under his authority. 
N Gampuim CHAND ù. SECRETARY, MUNICIPAL COM- 
mirree, Nagpur, 20 Cz. L. J, 86 


Merger 4 731 
MinOr—Guardian ad litem, who can be appointed 
as. i 
There is no rule that only the ‘natural or certi- 
ficated guardian ‘of a minor can act as his next friend 

for the purpose of legal proceedings. 

A duly appoined guardian for a suit is fully 
entitled to represent the minor in connection with 
all subsequent proceedings which take placein the 


course of the execution of the decree passed in the ® 


suit. O Kaniz Mreuor Becan v. RASUL Bes, b O. L. 
„J. 551 39 





not properly represented in sutt—Decree, 
validity of—Ezecution sale—Suit by minor to set 
aside sale--Limitation applicable—Limitation Act 

(IX of 1908), Sch. I, Arts. 12, 144. : 

Where a minor defendant is not properly repre- 
sənted tin a suit, a decree passed against him is a 
nullity, and the Court has no power to gell the minor’s 
property in execution of the decree. Where such sale 


takes place, the minor can recover the property from ° 


the auction-purchaser even if heisa stranger, and 
the Article applicable to such a-suit by the minor is 
Article 144 and not Article -12 of Schedule I of the 
Limitation Act. P Hira SINGH v. GHULAM QADIR, 
113 P. R. 1913 . 399 


Mor EA geS, consolidation of, whether per- 
mitted, 

The rale of consolidation of mortgages is a technical 
rule of English Law and is not founded. on general 
principles of justice Even prior to the enactment 
of the Transfer of Property Act the rule was not 
applicable to India. E 

A mortgagor or a person claiming under him is, 
therefore, inthe absence of a contract to the contrary, 
entitled to redeem a .subsequent mortgage without 
redeeming an earlier mortgage, 
Binggay, 14 N, L, R. 184 f 


DEOCHAND v. 
e368. 


~ 
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Mortgage of entire interest in sixteen-annas 
mahal— Groves, whether included in mortgage. 

The owner of a sixteen-annas mahal obtained 
decrees against certain persons who had certain 
rights inthe mahal as grove-holders. “In execution 
of these decrees he put up to sale the interest of 
the grove-holders and purchased it himself. Subse- 
quently he mortgaged his entire interest in the 
mahal to the plaintiff without any sort of reservation: 

Held, that the interest of the grove-holders 
acquired by the mortgagor merged in his estate as 
zemindar and was included in the mortgage. A 
Hasan ALI KHAN v. AZHARUL Hasan, 16 A. L. 3 B7 

Interest, excessive or exorbitant rate of——Debt 
contracted by Hindu father on credit of family 

property. - t- 

In cases of debts contracted by Hindu fathers on 
the oredit of the family property, Courts have a 
discretion to reduce the rate of interest if it is 
excessive or exorbitant. OQ .DARGAHI v. RAJESHWARI 
Prrsuap, 21 O. C. 265 ; 753 
——— Lease by mortgagee—Suit by mortgagor for 

declaration that mortgage wus unsupported by con- 

siderution and for its cancellation, maintainability of. 
” Plaintiff sued fora declaration that a mortgage 
executed by him in favour of Ist defendant was 
not supported by consideration and for cancellation 
of the instrument. The Ist defendant had leased 
one of the items of the property in dispute to the 
2nd defendant, whose title as lessee was upheld in 
a suit brought by him against the plaintiff; 

Held, (1) that the mortgage-deed could not be 
cancelied, inasmuch asthe matter had passed beyond 
the.stage of contract to that of an executed conveyance 
and the deed was neither void nor voidable for non- 
payment of consideration; . 

(2) that the plaintiff was not entitled to relief by 
way ofcancellation of the deed, also on the ground 
that. the parties could not be put in status quo ante 
by reason of the lease executed by the ‘st to the 2nd 
defendant; i : : 

(3) that the prayerfor declaration could not pe 
granted inasmuch as there was no proof of any 
danger to the mortgagor's title to the properties. 
M “Aspus Hasni v., Kaper Batona, 8 L W. 543; 
(1918) M. W. N. 769,35 M. L. J. 740; 24 M, L.T. 
478; 42-M. 20 ; E 370. 
Money left with mortgagee to redeem prior 
‘mortgage—Redemption, time for, not specified— 
Mortgagee, failure of, to redeem within reasonable 
time —Damages, suit for, by mortgagor, mutntainabili- 
ty of—Contract Act (IX of 1872), ss. 46, 55— 
Mortgage with possession—Consideration overstated 
by mistake—Mortgagee, whether can recover interest 
on amount overstated, 


~ 








e 


Wheré a portion of tke mortgage consideration is || 


left with the mortgagee to redeem certain prior 
mortgages existing on the property and. no particu- 
lar time is specified in the deed for such redemp- 
tion, it is the duty of the mortgagee, in accordance 
with the principles laid down in sections 46 and 56 
of the’Contract Act, to redeem the prior mortgages 
within a rédsonable time, ùe, by the first date upon. 
which redemption is obtainable, If the mortgagee fails 
50 toredeem the prior mortgages, the mortgagor is 
` entitled to recover from. the’ mortgagee damages 
sustained by him im consequence of the failure of” 


+ 


z 


the mortgagee to redeem, 
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Where a deed of mortgage, under which pos- 
session of the mortgaged property was handed over 
to the mortgagee, provided that thers was fo be no 
accounting between the parties at tho time of re- 
demption, and it appeared that a portion of tho 
mortgage consideration was set down in the deed as 
being due to the mortgagee from the mortgagor, 
merely by way /of guess without any account having 
been really taken at the time: ,, 

Held, (l) that it was open to the mortgagor to 
show that there was a mistake in the statement of 
the mortgage consideration; - 

(2) that the mortgagor was entitled to claim from 
the mortgagee in possession interest on the amount 
by which the said portioy of the mortgage con. 
sideration exceeded the real amount due to the 
morcgagee from the mortgagor. Q PARTAB SINGH v, 
Barwant SINGH, 5 O. L. J. 670 
— Redemption, decree for, obtained—Decree, de- 

fective—-Suit, subsequent, for redemption, whether 

maintainable. 

A decree for redemption once obtained ‘bars a 
subsequent suit for redemption, although the decree 
be defective in so far asit neither fixes iny definite 
time for payment of the mortgage money nor 





“ provides for the consequences of non-payment. O 


SHEORAJ BAHADUR SINGH V. GAJADHAR SINGH, 6 O, 
L. J. 698 l 9 
Subrogation, right of, when arises. 

Before a person can claim to be subrogated to 
the position of a prior mortgagee, there must be a 
satisfaction of the whole of the prior mortgage. 
Pat Douarn Sona Kurg v. JAMIL AHMAD 719 

, suil on—Plea that fictitious property was 
included in deed to evade provisions of Registration 

Act--Burden of proof. 

A mortgage-deed in which the properties hypo- 
thecated were stated to be a house in Oalcntta and 
a small plot of rent-free land in Burdwan, was regis- 
tered at Burdwan. Inasuit on the mortgage the 
defendant, who was one of the representatives of 
the mortgagor, pleaded that the mortgage was invalid, 
having been registered at Burdwan where no such 
rent-free plot as mentioned in the mortgage ever 
existed: or belonged to the mortgagor: 

Held, that the onus lay upon the defendant to 
disprove the existence of the rent-free plot as 
described in the mortgage at the time when it was 
executed. a 

-Semble,—Once the execution of a mortgage is 
proved, itis not opento those claiming under the 
mortgagor to allege or to adduce evidence to show 
that any of the properties purported to be mort. 
gaged was. either non-existent or not owned by 
the mortgagor atthe date of the mortgage. Ç 
SopHiz CHONDER SETT v. ABbDULLA-uL-Musavi, 220. 
W. N. 894 i 
Term fined for redemption—Redemption, suit 

for, before empiry of term, maintainability of —Clog 
“on tedemption. i 

A mortgage-deed provided that if the principal 
and interest due on the mortgage was not paid up 
to the date fixed for such payment, the mortgagee 
was to take possession of the mortgaged property, 
was to appropriate its profits in lieu of interest 











without any lability to account to the mortgagor ` 


for the profits, which exeseded the amount of 


. 
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—interest at the contract rate by practically half as 
much, was to secure to himself certain ‘further or 
collateral advantages and was fo remain in posses- 
sion of the mortgaged property fora fixed period 
during which the mortgagor could not Claim redemp- 
tion. On the mortgagor failing to pay the principal 
and interest as stipulated in the deed, the mortgagee 
entered into possessidn of the mortgaged property. 
The mortgagor then sued for redemption, alleging 
that he was entitled to redeem during the period of 
the mortgagee’s possession on the ground that the 
conditions in the mortgage-deed constituted a clog 
on the right to redeem: ua 

Held, that the mortgage-deed did not contain a 
clog on the right of redemption’ and that, therefore, 
the suit was premature. O MUHAMMAD SHER Kuan 
‘v. SWAHI DAYAL, 5 O. L. J. 572 32 
Mortgage=-decree—Notice, failure to give, 

efect of. 

In cases of mortgagé decrees the omission to issue 
a notice under Order KAT, rule 21, Civil Procedure 
' Code, does not render_the sale of the mortgaged 
property aha ooy null and void. Q Kaniz MEHDI 

EGAM v, RASUL Bke, 6 0. L. J. 551 
Muhamm 

Post-nuptial delegation of power of divorce, validity 

of —Restitution of conjugal rights, suit for, maintain- 

ability of: ; 

Under the Muhammadan Law, post-nuptial delega- 
tion of the power of divorce or tafveez-i-talag made 
bya Muhammadan husband in favour of his wife 
and contained in a registered kabin-namah executed 
after marriage is valid and operative. 


_ The plaintiff, a Muhammadan, executed a kabin- 
namah sometime after his marriage in favour of 
his wife, which provided amongst other*matters that 
he would not take a second wife without the per- 
_ „mission of his first wife, and that in case of violation 
of this condition the Jatter might, when she chose, 
divorce him and take a second husBand. There- 
after without taking the permission of his wife the 
plaintiff took a second wife and upon that the first 
wife exercised the right of divorce containedin the 
kabin-namah. The plaintiff then sued her for 
restitution of conjugal rights: í 
Held, that the suit did not lie, as the wife had 
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exercised the power of divorce given to her by the” 


husband and had thus put anend to the marital 
relation ‘between herself and her husband. C 
SAINUDDIN v. LATIFANNESSA Bisry 22 O. W., N. 924 

609 
Qijt—Musha, doctrine of, applicability of — 

Possession, delivery of, whether necessary. 

Per Sanderson, C.J.—The doctrine relating to the 
invalidity of gifts of musha is wholly unadapted to 
& progressive state of society and ought to be 
confined within the strictest limits. 

When a pergon makes a gift to two donees, one 
of whom isana adult and the other a minor but the 
latter is not in the guardianship of the donor at the 
time of the gift, and the adult accepts the gift on 
behalf of himself and the minor, the gift is not 
invalid. But when the gift is made to an adult and 
’ an infant who is in the donor’s care or gnardianship, 
“ the gift-may be void because the donor is assumed 
_ to take seisin at once of the minor's share, whero- 
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as the gift in favour of the adult requires acceptance 
and thus confusion is occasioned, f : 

If o Muhammadan owner makes a gift of a house 
to two of his sons, one of whom is adult and the 
ather isa minor and the adult son takes possession 
of the property, the gift is absolutely void. 

According to Muhammadan Law seisid or actual 
possession by the donee is not necessary to complete 
the gift, but the donor must evince his intention 
of making a complete transfer of the ownership in 
the property,from himself to the donee by placing 
the latter in a position to enjoy it beneficially or to 
make use of if consistently with its purpose, and in 
considering this question the relationship of the 
patties must be kept in view. Inother words, to 
be in a position to take possession is tantamount to 
taking possession: and to place the donee in a 
position to take possession, is equivalent to delivery 
of possession; similarly investing with authority. 
for that purpose is equally sufficient. i 

Per Mukerji, J-Under the Muhammadan Law as 
administéred by British Indian Courts, where the 
subject of gift is incorporeal property not suscepti- 


ble of physical possession the gift thereof may be- 


completed by such transfer of control as may be 
appropriate and possible in the circumstances, 

The doctrine relating to the invalidity of gifts of 
musha, though not favoured, cannot be altogether. 
ignored or repudiated. z 


A settlement of a disputed or doubtful ‘claim isa. 


valid and binding arrangement which the parties 
thereto are not permitted to deny, ignore or 
repudiate. C Mariam Bisex v, MUHAMMAD IBRAHIM, 
28 0. L. J. 806 i . 561 


Minor—NMother, power of,.to deal with 

minor's estate. R 

Under the Muhammadan Law the Courts should 
uphold the acts of a mother in dealing with her 
minor son’s estate, provided they are to the manifest 
advantage of the minor or for urgent or imperative 
necessity. 

Where, however, a Muhammadan died leaving a 
widow and a minor son with a good and profitable 
estate on which they could live with comfort, and 
the widow nevertheless constantly borrowed small 


+ 


gums ab exorbitant rates of interest for domestic - 


purposes: 
Held, that the debts having been incurred neither 


for the‘benefit of the minor nor for urgent or 
imperative necessity, they could not be held to be 
binding on the minor’s estate. P KAPURA v, SHANKAR 
Das, 108 P. R. 1918 


——-~-—_.Shia school—Wagqf, creation of ~ Trust-deed 
- not diveating settlor of ownership, whether constitutes 
wadi. ý 
. A trust-deed executed by a Shia Muhammadan 
and his wife contained a recital to the effect that 
the eldest son of the ‘settlors had already been 
entrusted with the management of the landed pro- 
porties belonging to the execatants and that this 
management was to continue under the deed. -Fhe 
document also contained- provisions as to what was 
, to happen ‘on the death of the executants, but none 
of those“ provisions operated so as to divest the 
executants of their ownership in,the trast properties 
from the date of the execation ofthe deed: : 


-~ 


a 


+ 


~ 
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Held, that the document was insufficient to create 
a valid waef, A Avi Raza v. Sanwar Das, 164A. L. J. 
875 212 
Wagf, creation of —Dedication, colourable, 
= validity of 9 
Mussalman Waqf Validating Act 
` (VI Of 1913), whether retrospective—Muham- 
i madan Law—Waqf, creation of ~ Dedication, colour. 
able, validity of. — < 
The Mussalmans Waqf Validating Act is not retros- 
pective in its operation. 
~ `. Where, therefore, before the passing of the 
Mussalmans Waqf Validating Act, a Muhammadan 
made a .colou:able dedication of his property, . the 
charitable or religions purpose being so unsnb- 
stantial asto give to the settlement merely a colour 
of piety, the real object of the settlor being to creat a 
family settlement in perpetuity: eee 
‘ Held, that the dedication was not valid and did 
nob create a waqf. A Naun Hag v. MOHAMMAD 
SUBHAN-UL-LAH. 16 A. L. J. 841 94. 
Negotiable Instruments Act (XXVI 
oe of 1881), ss. 64, 76—Bill of exchange— 
Presentment, 
presentment—Burdén of proof. WA . 
“ The payee of a bill of exchange éndorsed it to th 
plaintiff and subsequently became insolvent. The 
plaintiff sued the drawer and drawee of the bill 
without having presented the bill to the latter either 
-for ‘acceptance or for payment. ‘It was found that 
the drawer had drawn the bill against goods supplied 
to the drawee: 
Held, (1) that no presentment having been made 
the drawes was not liable on the bill at all, 
E” (2) that the onus of showing that the drawer 
° could- not suffer damage from want of presentment 
lay on the plaintiff; : 
(8, that the drawer having supplied .goods to the 
drawee asthe value of the bill of exchange is must 
be presumed that he had suffered damage from 





7 want of presentment and that, therefore, he too was ` 


, not liable on the bill A Nanuey Mat v. CHAIT Rax, 
16 A. L. J. 899 364 
S.76 
— S. 83, applicability of —Hundi, presenta» 
tion of, for payment— Retention of hundi by drawee 
for-more than twenty-four hours, effect of. 

Section 83 of the Negotiable Instruments Act 
does not apply where a humdi is presented, not for the 
purpose of acceptance, buf for the purpose of 
payment. O Tounsni Ram v. Gur Dayan, 50. L. J. 
445 j Eo 423 
Notice, registered, sent through post— Refusal, 

proof of. l 
- ' Where a defendant denies the receipt of notice 
alleged to have been sentto him through registered 
post, it is incumbent upon the plaintiff to call the 
post-peon to prove that the registered’ post-card 
was tendered to and was refused by the defendant, 
N RAJA UDRAM v. KHANBEG AMIRBRG 
Orissa Land Law-— Khurdah Estate—Sarbara- 
kars—Sarbarakari jagirs, -whether heritable 
transferable. 





ad 





58 Sarbarakars of the Khurdah Estate in Orissa have` 


ae no heritable or transferable right in the office of 
sarbarakar orin the jagirs held by them as sarbara- 
kars. They are liable to be dismissed for misconduct, 
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and on such dismissal lore all right to occupy the 
sarharakari jagirs. On the termination of a 
settlement they are bound to enter into a fresh 
engagement with Government (or with the grantee, 
when Government has made a grant), otherwise 
they loge their office. 


2 

In 1861 Government granted certain Mouzas in 
Khurdah revenue-free, but subject to the engage- 
ment of the then sarbaraxar (defendant’s father) 
“with themselves for the settlement period then 
current, On the completion of a fresh settlement 
in 18943 the defendant, who had succeeded his father 
as sarbarakar, was called on by the grantee to 
execute the usual ekrarnama, but refused to do go. 
He set up a claim that he was a tenure-holder, and 
misappropriated the rents which he collected. 
Plaintiffs thereupon dismissed him and bronght a 
suit to recover the sarborakari chakran lands in hig. 
possession: 

Held, that defendant was not a tenure-holder, 
that his position under the grantee was the same 
s that of a sarbarakar under Government, that he 
had been rightly dismissed, and that plaintiffs 
were entitled to eject him from the sarbarakart 
jagirs. P C PARAMANANDA Das v KRIPASINDHU Roy, 
36 M. L. J. 18; 25 M. L. T. 73; 29 C, L. J. 175 39] 


Oudh Civil Digest, para. 172. 

A decree does not become incapable of execution 
within the meaning of paragraph 172 of the Oudh 
Civil Digest merely because one attempt to execute 
it-has proved unsuccessful The Court to which a 
decree is sent for execution is competent to persevere 
with the 6xecution until it is made to appear either 
that satisfaction has been obtained or that execu. 
tion is no jonger possible. O Gur Dayar v. Begg 
SUTHERLAND AND Co, 210, © 261 


Oudh Estates Act (I of 1869), ot 


Oudh Estates (Amendment) Act 
(IH of 1910), ss. 2, 24 901 


Oudh Laws Act (XVHIof 1876), s. 
20O—Execution—Sale of ancestral property—Com- 
missioner, sanction of, whether necessary— Section, 
whether applies to mortgage decrees. 

Where the Commissioner’s order on an application 
for permission to sell ancestral jand under section 20 
of the Oudh Laws Act was, “considering the character 
of the buildings T think permission might be refused 
at present. If the judgment-debtor takes no steps to 
arrange, they might be sold afterwards”: 

Held, that the order was not intended to dispense 
with the necessity for any further application for 
sanction but meant that the refusal was not neces. 
sarily permanent and that sanction might be grant. 
ed in future if the judgment-debtor took no steps to 
satisfy the decree. 

The Commissioner’s sanction under saction 20 of 
the Oudh Laws Act is not a mere formality, but 
an essential preliminary toa legal sale being held, 
and, therefore, parties toa decree cannot dispense 
with the necessity for it. 

Section 20 of the Oudh Laws Act applies to sales 
in execution of mortgage decrees. O Kaniz Munp1 
Beaum y Rasun Bee, 50 L. J. 561 


- 
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(10)—Grove-holder not paying rent, whether tengnt- 


~—Hyjectment— Notice to eject, validity of. 
A person to whom land is granted forthe purpose 
of planting a grove without any contract to pay 


-rent ig not a tenant within the meaning of the 


Oudh Rent Act. He is a grove-holder and is 
entitled to hold possession so long. as the land 
retains the character of a grove. The mere fact 
that the land is lable to resumption or assessment 
of rent, if brought under cultivation after the 
grove ceases to exist, does not make the grove-holder 
a tenant so as to render him liable to ejectment by 
notice at will so long as the grove exists. 

Durea Prasan v, Ram CHARAN, & O. L. 5.689 417 





- rights, relinguishment of, validity of--Proprietary 
“Night, failure of consideration in respect of—Com- 

pensation, whether can be allowed. = 

The prohibition contained in section 7A of the 
Oudh Rent Act applies only to the sale of ex-proprie- 
tary rights or the relinquishment thereof for con- 
sideration, Where a person sells what he does not 
own, agréeing at the same time not to claim ex- 


proprietary rights therein, the vendee can claim . 


compensation for the failure of the vendor to make 


‘ good his‘ proprietary title. Q Apitya Prasap v. 


MUHAMMAD MUBARK ALI SHAH, 210 C 234 257 
S. 108, cls. (2) 
Morigagor allowed to remain in possession of mort- 
gaged property as tenant of mortgagee— Rent, arrears 
`of, suit to recover—Jurisdiction of Civil and Revenue 

Courts. 

A zar-i-peshgi lease created the relationship: of 
mortgagor and mortgagee between the parties. On 
the mortgagor’sfailure £6 deliver possession of the 
mortgaged property to the mortgagee the latter 
filed a, suit for possession against the former, The 
suit ended in a compromise, whereunder it was 
provided that the mortgagor would remain in posses- 
sion on behalf of the mortgagee on condition of his 
paying to the Jatter a certain amount of annual 
rent and that in. default of such payment of rent 
the former would be liable to ejectment. Onthe 
mortgagor's - failure to pay rent the mortgagee 
brought. a suit in the Civil Court against the mort- 
gagor for possession of the mortgaged property 
and for arrears of rent: 

Held, that the compromise in the previous suit 
created the relationship of landlord and tenant 
between the parties and that, therefore, the present 
suit was not maintainable in the Civil Court in view 
of tlie provisions of section 108, clauses (2) and (4), 
of the Oudh Rent Act. O RAUNAQ ‘Aur v GUL 
MUHAMMAD 477 


ss. 120A, 135 276 


Pardanashin lady; deed executed by, validity 
of. TS 
Circumstances under whioh deeds executed by 
pardanashin ladies can be avoided discussed C 
MARIAM BIBI v, MUHAMMAD IBRAHIM, <8 0. L. SSP 
Partition— Question of title, decision of—Prece- 
dure- Applicant not in actual possession-—Burden of 
proof. , : 
Where a question of title is raised by the re. 
spondert in a partition proceeding, the Revenne 
Officer should, in accordance with the instructions 








INDIAN ash,  Ț 


S. TA, applicability of—Ez-proprietary. 


(4) —Mortgage—. 


Q 


[1918 


~ 


Partitjon—concld. > IN 


contained in paragraph 8 of the Financial Com- 


missioner’s Standing Order 27, himself proceed 


to decide the question without referring the objector 
to a Civil Court. - 

Where an applicant for partition is recorded as a 
co-sharing owner along with the other parties.in 
the land in dispute, the presumption is that he is a 


co-sharer in the land of which he seeks partition. _ 


He must also be presumed to bein légal or con- 
structive possession of his undivided share through 
or by means of his co-sharers. This presumption 
cannot be rebutted nor can such possession be defeated 
by the mere denial of his title by his co-sharers, 
To effects this there must be very clear and precise 
proof that their possession is in fact ‘and really 
adverse to him so as to amount to his actual ouster 
from all connection with the land in dispute and to 
his acceptance of such a position. KIRPA- v. 
NASIB Bixen, 6 P. R. 1918 Rev. . ¢ 188 
Patents and Designs Act (H of 

I911), S. 3—Patent—Invention, what is 


Combination of oid materials in new form, whether . 


can be patented. ; 

Plaintiffs inverited a stove for the preparation 
of banslochan, a medicinal powder. The essential 
features of the process were the treatment” of the 
raw substance ata red heat with sulphuric 
acid inside a closed crucible or retort made entirely 
ofearthenware. The advantages involved were:—(a) 
No iron or other metal being used in the composi- 
tion of the cruoible there was no danger cf any 
deleterious action on the part of the furnace of 
the acid upon the metal; and (b) the retort or 


‘crucible being entirely closed from the time when 


the acid was added unfilthe process of calcination 
was complete, there wasno necessity of a chimney 
communicating with the retort for the purpose of 
carrying of the fumes of the acid. The action of 
the acid on the crnde material under these conditions 
became more thorongh and satisfactory and. the 
possible nuisance from the escaping fumes ‘of the 
acid was done away with: 

Held, that this specification was a good subject- 
matter fora patent. A LAKHPAT Rat v, SRI KISHAN 
Das, J6 A. L, J. 941 
ss. 5, 17, ¢3—New and original design, 





test of. 

A design in order to be new or original within 
the meaning of the Act, need not be new or original 
in the sense of never having been seen before as 
applied to any article whatever: there might be a 
novelty in applying an old thing to a new use, 
provided itis not merely analogous. 

Where the design of a metal band called the 
“Novelty band,” intended to attach a watch to the 
wrist, was similarin shape and configuration to a 
bracelet previously manufactured for ornamental 
purposes: - 

Held, that though the rhape of the “Novelty” band 
by itself could not be said to be new and original, 
the application of it to a watch to be worn on the 
wrist was for a purpose so different from and for 
a use so dissimilar tothe purpose and use of the 


+ 


a 


N 


bracelet that'the design in question might be said to ¢/ 


be original. © Gammerer v CONTROLLER or PATENTS 
AND Desiexs, ¥2 C. W. N. 5&0; 45 0, 606 ,. 437 
SS. 17; 43 ý ʻ 437 





4 


4 
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Patents and Designs Act—conold. 
S. 62. l 


Section 62 of the Patents and Designs Act is 
‘limited to applications by the registered proprietor 
or some person in whom his interest is vested. C 





. GAMMETER V. CONTROLLER OK PATENTS AND DESIGNS, 


22 C. W. N. 680; 45 C. 608 

S. 64 Revision— High Court, power of, to 
revise Controller's decision under s. Gt. 

- Section 640f the Act does not apply to the case 

of cancellation of a design which has already been 





registered; the words “non-insertion in” or “omission ` 


from -the register” used in section 64 do not cover a 
case of registration of a design and subsequent 
cancellation of if. 

The High Court has no power to revise the 


- Controller’s decision under section 64 of the Act © 


GAMMETER V. CONTROLLER OF PATENTS AND DESIGNS, 
22 O. W. N. 580; 45 C. 696 
———— S. 77. 

Section 77 of the Act does not give the Governor- 
General in Council power to extend the powers of 
the Controller beyond those which are given to him 
by the express provisions of the Act. C GAMMETER 


V CONTROLLER OF PATENTS AND Dusigns, 22 0. W N. 
ii 5*0; 45 O, 808 { ~ 


437 
Penal Code (Act XLV of 1860), ss. 

71, 147, 149, 325—Rieting and causing 

grievous” hurt —Separate convictions and sentences, 

legality of. : 

In addition to a conviction under section 147 of 
the Penal Code an accused who has himself caused 
grievous hurt to the opposite party cannot be separate- 
ly -convicted under section 325 of the Uode, 

Separate convictions and sentences, therefore, 
under section #25 read with section 149 of the 
Penal Code and section 147 of the Code are illegal. 
Pat Patru Sinan v. Euprror, 3 P. L.J. 641; 20 Cr, 
L, J. 87 , 677 
— S. B4— Unsoundness of mind, what amounts 

to—Offence committed under impulse. 

Under section 84, Indian Penal Code, a person is 
exempt from criminal liability only if by reason of 





“ unsoundness.of mind he is incapable of knowing the 


nature of the act done by him or that he is doing 
what is either wrong or contrary tolaw. It must, 
in other words, be shown that the cognitive faculties 
of the acoused had been impaired by the unsound. 
ness of his mind. P Ramzan v. Emperor, 30 P. R. 
1918 Cr,; 20 Lr L.J. 1 492 
Š SS. 99 (3), I4B-—Rioting, charge of— 

Right of private defence of property— Possession of 

accused. 

Cases of rioting in which a plea af right of 
private defence is raised should be decided strictly 
on ,their own facts and previous decisions are only 
useful in sò far as they indicate the general 





“principles which may apply to an approximately 


aw 


similar set of facts. 

Where the accused, on learning that their crop 
was being cut by the complainants, sent informa- 
tion to the Thana and collecting their men went to 
the field in dispute where they were assaulted 
by the complainants, with the result that a fight 
‘ensued and several persons were injured: 

Held, (1) that the accused were justified in 


. collecting their men and arming them sufficiently 


to prevent the crops being removed from their 
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field in the event of the Police not arriving in 
time; 

(2) that a breach of the public tranquillity 
having been forced on the accused by the com- 
plainant before the arrival of the Police, the right 
of private defence of person immediately arose in 
favour of the former and that the complainants 
were solely responsible for the-subsequent fight, 
Pat Sonner Buksa SINGH v Emperor, 19 OR. L. J. 
983; 3 P. L. J. 653; (19181 Par. 359 6 

—Riotiny—-Death caused wn riot—Parties engaging 

deliberately in ‘fight—Right of private defence— 

Public authorities, protection of, not claymed, effect 

of 

There. is no right of private defence where two 
parties arm themselves fora fight and deliberately 
engage-in one. 

A dispute arose over the possession of a plot of 
land between two parties of villagers. After an 
altércation each party retired to their own well and 
armed themselves with spears, hatchets and dangs. 
One party then advanced to attack the other and 
the latter came out to meet the attack. In the fight 
which ensued, one man or each side was killed and 
others received injuries. The thana was only a 
mile away and each party had ample time to send 
word tothe Police and claim the protection of the 
Police Authorities, but neither of them did so: 

Held, that the members of each party were 
guilty of offences under section 302 of the Penal 
Code, inasmuch as the common object of each party 
was to canse injury and hurt to those they attacked 
-and they must have known that the use of the 
formidable weapons they used would in every likeli- 
hood result in the causing of death. P SIKANDAR v 
PMPEROR, 36 P. R. 1918 Ca: 20 Cr. L.J 88 883 

ar ss. 107, 108, Exopis. (2); (4), 

109, 116—Abetment of abetment—‘Abetment of 

offence,’ meaning of—Abetment of abetment of offence 

not committed, whether offence. 

Under Explanation 4 to section 108 of the Penal 
Code, when the abetment of an offence is an offence, 
the abetment of such abetment is also an offence, 
The words “when the abetment of an offence is an 
offence” do not mean when an abetment of an offence 
is actually committed. They mean when the abet. 
ment of an offence is by definition or description 
an offence under the Code, that is, when an abet- 
ment.ofan offence is punishahle under section 109 
or section 116 or some other provision of the Code, 
then the abetment of such abetment is also an 
offence. 

One ŞS, an agentor partner of one B. who was 
accused ina case on charges framed under sections 
448, 452 and 430 of the Penal Code pending in the 
Court ofthe th Presidency Magistrate of Calcutta, 
voluntarily and without any coercion or threat 
approached K., the Bench + lerk of the Magistrate, 
intending to incite K to instigate the Magistrate 
to take a bribe and to acquit B K. then saw the 
Chief Presidency Magistrate of the Court with 
reference tothe matter and played the part ofa 
Police “Spy. When S made over to K. at the 
latter’s place the bribe which was to be handed over 
by K tothe Magistrate, a Police {nspector, who 
was concealed behind 2 curtain, seized the money. 5, 


g 








1066 


Penal Code—ccnta. 


was then tried on charges framed under sections ` 


161 and 109 of the Penal Code and convicted: 

Held, that S, when he handed over the money to 
K., committed a distinct incitement -of K. to 
instigato the Magistrate to take a bribe and so 
was rightly convicted under section 109, even 
though no bribe had ever been offered to the 
Magistrate. 

It makes uo difference in the guilt of the abettor 
if the agent falls in with the plans of the absttor, 
‘knowing his criminal purpose, to cause ita 
detection. © Srinan Onamaria v, EMPEROR, 28 O. 


L. J. 870; 22°C. W. N. 1015; 20 Cr. L. J. 49 817 
——— §. 116 817 
S. 147 677 
S. 148 163,883 : 
S. 149 677, 883 
S. 211° 342 





SS. 224, 323. 353 — Escape from lawful 
custody— Warrant, defective, effect of — Arresi, legality 
of -Hurt caused to constable in rescuing person 
jrom custody— Offence. 

' One J was arrested by a constable under a 
warrant, which was not signed by the Magistrate 
issuing it and which was made over to the Thana 
Officer on an order purporting to have been made by 
the District Superintendent of Police but not signed 
by anybody. L. was rescued by the other accused, 
who caused unnecessary hurt to the constable in 
effecting the rescue: 

Held,-+1) that the warrant was defective and that 

.the constable having purported throughout to act 

under the warrant, the arrest of L. was illegal and 
that the latter was not, therefore, guilty of any 
offence in effecting his escape; ; 

(2) that the persons who effected L’s rescue were 
guilty of an offence under section 328 of the Penal 
Code. Pat Movsr Lat v. Emperor, (1918) Par. 
285; 50 P, L. W. 246: 19 Or. L. J, 1000 340 
—— S. 225 B—Resistance to lawful arrest— 

Offence, ingredients of —Overt act, proof of. 

In order to constitute an offence under section 
2258 of the Penal Code, something more is required 
than an evasion of arrest or a mere assertion by the 
person sought to be arrested that he would not like 
to be arrested or that a fight would be the result 
of such arrest; there must be an overt- act of resist- 
ance or obstruction ‘There must be positive evi- 
dence to show thatthe officer armed witha warrant 
of arrest produced the warrant and that the person 
sought tobe arrested resisted such arrest. P DEWA 
BINGH v, EMPEROR, 33 P, R. 1915 Or. 20 Cr. L. J. 64 

~ 832 
—— S, 302 7 8-3 
—— S, ZO2— Murder —Death caused by lathis— 

Blows inflicted by several accused-—Offence.” 

Where several persons attack another with lathis 
and cause his death, they are all guilty of the offence 








of murder. A Docu v. Emperor, .6 A. L.J. 918; 
20 Or. L. J. 22 502 
-S, 323 ~ 340 

S. 325 677 

S. 353 340 





S. 353—Criminat Proceduré Code (Act V 
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written order, whether acting in discharge of duty— 

Assaulti— Offence. 

The accused, on being asked by a Police constable 
to accompany him to the Sub-Inspector without a 
written order from the latter under section 160 of 
the Criminal Procedure Code, assaulted the constable: 

Heid, that the constable was not acting as a 
public servant engaged in the discharge of his duty, 
and that, therefore, the accused was not guilty of an 
offence under section 38630f the Penal Code. N 
TUKARAM v. EMPEROR, 20 Cz. L. J. 48 88 

SS. 363, 365, 366—Kidnapping girl 
over 1G years of age—Offence— First information 
report, delay in making, effect of. 

Accused were charged under section 363, Indian 
Penal Code, with having kidnapped a minor girl from 
ihe guardianship of her parents. It appeared that 
although according to the prosecution tle accused 
were seen taking the girl away at about midnight 
and the girl’s father at once proceeded to the thana 
where he reached before sunrise, no report was 
recorded till 12 noon. lb appeared further that the 
girl was over 16 at the time when she disappeared: 

Held, (1) that as the girl was not a minor under 
16 years of age the accused were not guilty of an 
offence under section 863, Indian Penal Code; 

(2) that the extraordinary delay in making the 
first information report was very suspicious 
and the fact that the girl was over 16 strengthened 
the belief that she went off of her own accord and 
that consequently the acoused could not be convicted 
under section- 165 or 2866, Indian. Penal Code. P 
MIRZA v. EMPEROR, 19 Cr. L. J. 1011 I 
— SS. 365, 366 351I 
—— S. 379—Theft —Crops. grown by trespasser 

—Trespasser ejected by owner—Crops cut and taken 

away by landlord of trespasser— Offence. 

Complainant obtained a decree of ejectment 
against a trespasser and got into actpal possession 
of the land. The trespasser had grown paddy on ' 
the land and when the crop was ready, the accused, 
acting on behalf of the trespasser, cut and removed 
the paddy: . 

Held, that after the complainant had obtained 
actual possession of the land, the trespasser or his 
representatives had no right toenter upon the land 
and to remove the paddy, and that, therefore, the 
accused were guilty of theft: © ABINASH CHANDRA 
SARKAR V. ATUL KRISHNA Boss, 28 0. L. J, 120; 20 


Ox. L. J. 38 = 678 
—— ss. 408, 409, 477A 992 
-—— S. 415 —Cheating—Offence, tngredients of 


—Harm, not necessary consequence of act—Offence, 

whether committed. 

In order to constitute the offence defined in the 
second part of section 415 of the Penal Code: 

(1) there must be deception practised upon a 
person; pa i 

(2) by that deception the person must be induced 
to door omit to do something which he would not 
have done or omitted to do, had he not been so 
deceived: : 

(3) such act or omission must cause, or be likely to 
cause, to the person deceived damage or harm in ` 
body, mind, reputation or property. 

To constitute the offence of cheating under section 


of 1898), s. 160~ Police constable acting without - 415, Indian Penal Code, the damage or harm caused 
= ; 
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or likely to ba caused to the person deceived in mind, 
body, reputation or property must ba the necessary 
consequence of the act dons by reason of the deceit 
practised, or mast bə necessarily likely to follow 
therefrom. & 

The accused presented certain recruits before a 
Reorniting Officer, who rejected them Subsequently 
the accused offered the same recruits to one A., on 
condition that the latter would pay Bs. 59 for each 
recruit. It was arranged, however, that the money 
would only be paid if the recruits were accepted by 
the Recruiting Officer. Before the Recruiting Officer 
it was discovered that the recruits hadalready been 
rejected: 

Held, that there being only a possibility that M. 
might suffer annoyance owing to the discovery that 
the recruits had already been rejected and to the 
fact that his explanation might not be believed at 
once by the Reoruiting Officer, the accused were not 
guilty of cheating under section 415 of the Penal 
Code. P EMPEROR v. MUHAMMAD SHAH, 34 P. R. 1918 
Ors 20 OR. L. J. 77 877 
—— S. 477A 992 
S. 494.—Bigamy— Christian “wife's conver. 

sion to Islam, whether dissolves marriage—Law ap- 

plicable-—Sudsequent marriage, whether bigamous. 

A Christian marriage is not dissolved by the 
apostacy of one of the parties. 

Where, therefore, the accused, a Christian wife, 
renounced Christianity and embraced Islam and then 
married a Muhammadan: - 

Held, that according to the Christian marriage law, 
which was the law applicable to the case, the first 
marriage was not dissolved and, therefore, the subse- 
quent marriage was bigamous. P Emprror v. RURI, 
20 CR. L. J. 3; 5 P. R. 1919 Cr. 493 


Plaint inartistically drawn up, effect of. 

The mere fact that a plaint has been inartistioally 
drawn up does not alter the nature of the suit. C 
SAILASA NatH Roy OHAUDHURY v. CHANDI CHARAN 
Lana, 28 O. L. J. 801 5 


Pleader, appointment of—Vakalatnama, defect 
in, effect of 14 

PleadingS—Declaration of title, suit for—Title 
by adverse possession not ewpressly set wp—Decree 
for title by adverse possession, validity of. 

The plaintiffs brought a suit for establishment of 
their Lakheraj title to a tank. They did not 
expressly set up in the plainta title by adverse 
possession, but the plea of title by adverse pos- 





session was included in the statement of facts on- 


which the plaintiffs based their claim for title 
and the issue of the plaintiffs’ title by adverse 
possession was fought ont on its merits in the first 
Court. The case set up by the defendants was not 
that the plaintiffs had been in permissive possession, 
but that they had never been in possession: 


Held, that on the finding that the plaintiffs had 
been in possession for generations and that the 
defendants had never been in possession, the plaint- 
iifs were entitled to a decree declaring their title by 
adverse possession. © SATYENDRA NARAYAN BAGCHI 
v. Sagnr Butsan CHOWDHURY 448 


Power-~of-attorney, construction of—Act 
done under power-of-attorney, challenged as being 
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in excess of authority—Authority, proof of-—Power 

to borrow, whether implies power to mortgage. 

Where an act purporting to be done under a, power. 
of-attorney is challenged as being in excess of the 
authority conferred by the power,vit is necessary to 
show that on a fair construction of the whole instru- 
ment, the authority in question is to be found 
within the four corners of the instrument either in 
exprass terms or by necessary implication. 

A power to borrow money does not necessarily 
imply a power to mortgage property. 

Where a power-of-attorney authorised the agent 
to borrow money, to execute a bond, sign the namo 
and present the same for. registration on behalf of 
his principal and also added a general clause that 
the donor of the power will be bound by any acts 
done by the donee; andthe agent in pursuance of that 
power mortgaged his principal’s property: 

Heid, that the mortgage, though binding upon the 
principal as a loan, was not binding as a mortgage. 
N NARAYAN Das v. CHANDRABHAN 9 
Practice of Patna High Court—Caleutta High 

Court, uniform course of decisions of, whether te be 

followed. 

Where there is along course of decisions by the 
High Court of Calcutta upon a particular point, 
the Patna High Oourt will not depart from that 
settled course. Pat Partu SINGH vw, EMPEROR, 3 PA 
L. J. 641; 2) Or. L. J 37 
Pre-emption—dustom, proof of -Wajib-ul-arz, 

entry in, value of. 

When considering the existence or non-existence 
of a oustom of pre-emption the language of the 
entry in the wajib-ul-arz whioh is relied upon asa 
proof of the custom should be taken into considera- 
tion. 

Where a wajib.ul-arz provided that when a2 
stranger had obtained property under a sale ora 
mortgage, the co-sharers, ina certain order, were 
entitled to taka the property in the case ofa sale 
at sixteen years’ purchase and in the case of a mort. 
gage at eight: 

Held, that the entry was wholly insufficient to 
prove a custom of pre-emption. A SURAJBALI Sinan 
J, MOHAMMAD NASIR, i6 A. L, J. 879 


suit—Appeal by vendee — Pre-emptor, 
failure of,to pay extra sum directed by Appellate 

Court, effect of. 

In an appeal by the vendee in a pre-emption suit 
the pre-emptor was directed by the Appellate Court 
te pay into Courtan extra sum within the time fixed 
by the: original Court. The pre-emptor had twelve 
days after the date of this order within which the 
amount could be paid into Court, but he failed to 
make the payment: 

Held, that the consequence of the pre-emptor’s 
default was that the decree became final and that 
his suit must be dismissed. P Tura Baz v. HAMID 
AND Oo., 92 P. L. R. 1918 


—————m, suit for-—Plaintif suing for himself and 
others—Suit, whether liable to be diamrased 
The mere fact that a pre-emptor is suing not only 
for his own benefit but also for the benefit of per- 
sons whoare not entitled to pre-empt the property, 
does not disentitle him from exercising his right of 
pre-emption. 
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Poor and rich alike are equally entitled to the 
privileges of pre-emption and to hold thata four 
man cannot seek the financial assistance of others 
in prosecuting his suit would be, in many cases, to 
disqualify him from tho exercise of his rights. 
P Negi v. Cuassu Ray, 111 P.W. R 19:8 137 
——<-— suit— Price entered in sale-deed, fictitious plea 

as to—-Prima facie case made out by pre-enptor — 

Burden of proof. 

Where a pre-emptor pleadsthit the price entered 
in the sale-deed is fictitious and is able to put 
forward a prima facie case to that effect, the 
burden of proving that that price represents the 
real price of the property is thrown on the vendee? 
O Naxcunep V. ANGAD 
suit—Set-off, right to—Joinder of clatms— 





~ ~Money left with vendee out of sale consideration to 


pay off incumbrances—Vendee, failure of, to discharge 

encumbrances, effect of. 

A pre-emptor, who is also a prior morbgagee of 
the property sold, cannot in his snit for pre-emption 
claim in reduction of the purchase-money such 
interest to which he may have become entitled by 
reason of the failure of the vendee to pay to him 
and to the other creditors of the vendor moneys 
which had been left with him out of the sale con- 
sideration for discharging inoumbrances on the 
property sold. © CHHATARPAL v. Harpo BAKHSH 
SincH, 21 O. C. 269 44 
Principal and Agent—Pedigree filed by 

agent in suit to which principal was party~ Pre- 

sumption 308 

Power-of-attorney to collect debt— Right of 

agent to sell debt 756 
Principal and Surety—Suit against 

sorety, whether maintainable without principal 

being sued i 4. 
Procedure —Burden of proof, party failing to 

discharge, through bad advice of Counsel- Rs- 

hearing, whether can be allowed. 

The mere fact that a party to a case did not 
addute evidence owing to the bad advice of his 
Pleader, which resulted in a decision against him is 
no ground for allowing him à re-hearing of the case. 
O Prac Darro. KANHAIYA Lat, 5 O. L. J. 695 918 
Provincial Insolvency Act (II of 

1907), SS. 2, [S3-—Joint family property, 

undivided share in, whether “property ’—Receirer, 

appointment of. 

A Receiver cannot be appointed under section 13 
of the Provincial Insolvency Act in respect of an 
ingolvent’s undivided share in the property of the 
joint family of which he is a member Such undivided 
share is not “property” as defined in section 2 of the 
Act. O Anant SINGH v. Kanka SINGH, 50. Lb. J. 
665 526 
— SS. 3, proviso, 43 (2), 46— 

Subordinate Judge declining to take action under s, 

43— Appeal, whether lies—‘‘Court"’ in s, 43, mean- 

ing of. 

Per Teunon, J.—Against the order of a Subordinate 
Judge invested with insolvency jurisdiction in 
certain classes of cases under the provise to section 
3 of the Provincial Insolvency Act declining to 
take action against an insolvent under section 43 
(2) of the Act, no appeal lies tothe District Court. 

Per Newbould, J.—The word “Court” in section ‘3 of 
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the Provincial Insolvency Act does not mean the, 


Court of original jurisdiction only. © Dicenpra 
CHANDRA Basan v. RAMANI MOHAN GOSWAMI, 22 333 
3 


N. 88 3 
S., 16—Altachment of insolvent's property 
after adjudication, legality of-—-Vesting order, absence 
of, effect of-—Action for money had and received, 
scope and emtent of— Assignment by creditor of debt 
due to him and his co-creditors ~ Collection of whole 
debt by assignee—Mistake—Suit against assignee by 
geal owner, maintainability of—Princitpal and agent 
—Power-of-attorney to collect debt-—Right of agent 
to sell debt. 

Defendants Nos. 2 to 4 andone R. were partners. R. 
was Adjudicated an insolvent. The outstandings 
dueto the partnership were sold in public auction 
by the Official Receiver, instead of Rs share alone, 
which was a fourth, and were purchased by the lst 
defendant. The ist defendant, believing bona fide 
that he had purchased the whole debt due to the 
partnership, collected the debt Plaintiff, who held 
a decree against defendants Nos. 2 to 4, attached the 
latter's shares in the debt. Before the attachment 
defendants Nos. 2and 3 were adjudicated inso:vents. 
The plaintiff, who was appointed Receiver in the snit 
in which the shares of defendants Nos.2 to 4 were 
attached, brought the present suit for recovery of 
ths of the amount recovered by the Ist defendant 
from the partnership debtor as‘money had and 
received by the ‘st defendant for the use of defend- 
ants Nos, 2 to 4; 

Held, ‘1} that there being no privity between the 
plaintiff and the Ist defendant or between defendants 
Nos. 2 to4 and the Ist defendant, the action was 
unsu-tainable; 

\2) that the attachment effected by the plaintiff 
was void and of no effect as the shares of defendants 
Nos 2 to 4 had, by their adjudication, become vested 
in the Official Receiver. 

Per Oldfield, J —Whether there is or is not a distinct 
order vesting an insolvent’s properties in the Official 
Veceiver, they become divisible among the creditors 
from the date of the adjudication in insolvency, 
which relates back to the petition. 

An agent authorized by a power-of-attorney only 
to collect debts has -no authority to realise their 
value or any partof it by selling them, 

It may be permissible in India, asin England, to 
sue only the solvent members ofa firm, when a 
deoree is sought against the firm WMI Ramasamı NAIDU 
®, MUTHUSAMIA PILLAI 35 M. L. J. 681; 41 M, 923: 
(1918) M. W. N 798 756 
——-—- SS. 16 (2), 28—“Debt provable under 

this Act,” meaning of—Obligation incurred after 

adjudication, suit in respect of, maintainability of 

An obligation incurred by an insolvent after the 
date of his adjudication is hot a debt provable in 
the insolvency proceedings within the meaning of 
section 8 of the Provincial Insolvency Act, so that 
a suitin respect of such obligation is not governed 
by section 1h 2) of the Act No GANGA | BABAD x. 
FiDA ALI CHANDABHAI 913 

-SS. 22, 26 (2), 46 (4)—General 

Clauses Art (X of 1587), 88.4, 0, applicability of — 

Appeal to High Court-—Limitation—Computation of 

time, method of--Euclusion of date of order and g 
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last day if diesnon —S.21 of Provincial Insolvency Act, 

applicability of, to applications under s. 22 (2), 

In computing the period limited for appeals 
under the Provincia! Insolvency Act, the principles 
of sectiona 9 and 10 of the General Clauses Act 


- should be applied, 4. 4. the date on which the act 


appealed against is done and the last day, if dies 
non, should be excluded. f 

Applications under section 26 (2) of the Provincial 
Insolvency Act are not governed by the rule of limita- 
tion contained in section 22 of the Act. Wi Cuavani 
RAMASAMI PILLAI v. VENKATESWARA AIYAR, 35 M. L. 


J. 531; 42 M. 13 952 
——--—. S, 26 (2) 952 
—— S., 28 913 


S. 42-— Insolvency—Annulment of adjudica- 
tion, effect of— Receiver, suit instituted oy, whether 
maintainable after adjudication. 

A suit instituted by the Receiver of the estate of 
an insolvent against a debtor of the insolvent during 
the pendency of the insolvency proceedings is not 


. rendered unmaintainable on the annulment of the 


adjudication. A Maxxy Lau wv, NELIN Kumar 
Moker, 16 A. L. J. 938 





Su 43 (2) 333 
——— S. 46 203, 333. 

S. 46 (4) 952 

47 - 203 


——— Ss 
Provincial SmallCauses Courts Act 


_ UX of 1887), Sa 23—Return of plaint in suit 


involving question of title—Court, power of. 
Under section 23 of the Provincial Small Causes 


Courts Act a Small Cause Court has power to return - 


a plaint, to be presented inthe Court having juris- 
diction to determine the question of title raised in 
tha suit, ever though the question is alleged to 
be res judicata by reason of a previous suit between 
the plaintiff and the lessor of the defendant C 
KHETTRA Monan SINGH v. SHIB Das Cranner GIZ 
—— Se 25— Revision— Different view of evidence, 
whether ground for interference, 

The fact that the Revisional Court might take a 
different view of the evidence from that taken by 
the Court of Small Causes is nota justifiable ground 
for interference in revision under section 25 of the 
Provincial Small Causes Courts Act. N ee 


NARAYAN 
——— Sch. H, Art. 31 —Suit for money with 
prayer for looking into accounts, whether suit for 
accounts — Jurisdiction of Small Cause Court 
A suit to recover money which is cognizable by 
a Small Cause ourt, does not become a suit for an 
account under Article 31 of the Provincial small 
Causes Courts Act merely because accounts have to 


be looked into in order to ascertain the correctness - 


or otherwise of the amount claimed by the plaintiff. 
M Uxxannan NAYAR v SANKARA VARMA Raga, 
(1918) M. W. N. 717; 24 M. I. T. 453 


4 
Punjab Land Revenue Act (XVII of 


1887),- Ss, 48, 158 (1) —Jurisdiction of 
Civil and Revenue Courts—Jagirdar, suit by, for 
declaration that he is entitled to receive land revenue 
in kind, maintainability of. 

The plaintiff, a jagirdar or assignee of the land 
revenue of a village, sued the proprietors and 
tenants of the village for a declaration that he was 
entitled to recover one-fourth share of every kiad af 


on 
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produce of the lands in the villageand Rs. 2 per 
annum per well as malikana from the tenants and 
that the proprietors were only eutitled toa one-fifth 
share ou$ of it and had no right tointerfere with 
the realisation by the plaintiff of the said share of 
the produce: 

Held, that the suit as laid invelved the question 
whether in the village in dispute land revenue 
should be paid to the Jagirdar in cash or in kind, 
and that, therefore, it was not cognisable by a Civil 
Court, the matter being one which under section 48 
of the Punjab Land Revenue Act only the Local 
Government could decide. P Jiwan Das v, PIRAN 
Ditta, 110 P. R 1918 384 

S. I 17- Partition of shamilat—Decision of 

Revenue Officer, whether res judicata — Procedure. 

The question whether the shumilat of a village 
should be partitioned in accordance with ancestral 
shares or hasab rasad khewatis a question of title, 
within the meaning of section 117 ofthe Punjab 
Land Revenue Act and is triuble by a Civil Court. 

Where a Revenue Officer without observing the 
formalities of a trial by a Civil Court decided that 
the skamilat of a village should be partitioned in 
accordance with ancestral shares: 

Heid, that the proceedings of the Revenue Officer 
not being taken under section 117 of the Punjab 
Land Revenue Act, his decision could not operate ag 
re» judicata in a subsequent civil suit. P Paz 
BAKHSH v, NIAMAT Kuan, i05.P. R. i918 365 


——— § 158 (1) 384. 
Punjab Pre~emption Act (Il of I913), 
Sa 15 (C)—Patti, whether sub-division of village 

—Question of fact. 

The question whether the pattis of a village are 
real sub-divisions ofthe village within the meaning 
of section 15 (c), secondly, of the Punjab Pre-emption 
Act isa question of fact. Forthe decision of that 
question the Court should have regard only to the 
fact whether the pattis are actual sub-divisions of 
the village, and not for what reason the sub-divisiong 
were made. P Waryam SINGH v. HARNAM BINGE, 
JOD P.R 1918 379 
Punjab Tenancy Act (XVI of 1887), 

ss. 14, 50, 77 (3) (&)—Landlord and 

tenant— Tenant, wrongful dispossession of— Suit for 
: possession and compensation— Linitation—Jurisdic. 
tien of Civil and Revenue Courts, 

A tenant who has been wrongfully dispossessed 
of his tenancy by his landlord, can institute a suit 
for recovery of possession or for compensation or 
for both only ina Revenue Cenrt under section 77 
(2) (g) of the Punjab Tenancy Act, and the period 
of limitation within which such a suit can be 
brought is, as laid down in section 60 of the Act, one 
year from the date of his dispossession. If he 
allows that period to expire without bringing a suit 
in the Revenue Court, he loses his remedy altogether 
and is debarred from bringing a suit for recovery 
of possession or for compensation or for both in g 
Civil Court. P AKBAR Hussain v. Karu Dap, 90 P. 
E. 1918 8 


—— S 77 (3) (G)—Jurisdiction of Civil 
and Revenue Cowrts—Oceupancy tenant, death of— 
Reversioner of deceased, claiming to succeed to oce 

s 
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, nature of. 

Where on the death of an occupancy tenant an 
alleged reversioner of his claims to succéed to his 
rights on the ground 'that the common ancestor of 
himself and the deceased tenant had occupied the 
land, his claim does not fail within clause (d) of sub- 
section (3) of section 77 of the Punjab Tenancy Act, 
and is, therefore, not one which can under the said 
sub-section be heard and determined only by a 
Revenue Conrt. : 

A suit by the landlord to eject the reversioner on 
the ground that he is not entitled to succeed to the 
land as occupancy tenant thereof, is cognisable by a 
Civil Court and not by a Revenue Court. P 
GuuLam v. JOWALA SINGH, 103 P. R. 1918; 179 P. W. 
R. 1918 363 
Railways Act (IX of I890), s. 76— 

“Suit against Railway Company for compensation for 
loss of goods— Burden of proof. 

Under section 76 of the Railways Acta plaintiff 
suing a Railway Company for compensation for 
loss of goods has ordinarily only to prove the loss. 
Thereupon itis for the Railway Company to show 
that the loss occurred under circumstances which 
exempt a bailee from responsibility for the loss, or 
it may rely upon a special contract exempting it 
from liability. 

Where, however, arisk-note exempts the Railway 
Company from ‘all liability except in certain specified 
circumstances, the plaintiff can only succeed if he 
establishes that his case comes within those 
exceptions. N Acent, G., I. P. RAILWAY v. KARAYA 
Lat, 14 N L. R. 122 29 
me §, BO — uit against Railway Company for 

compensation for loss of goods—Burden of proof— 

Goods carried over two Ratlways—Decree against 

beth, legality of, 

Under section 80 of the Railways Act a decree can 
be passed against a Railway Company to whom the 
goods were not entrusted for carriage, only if it is 
proved that the loss occurred while the goods were 
in the custody of that Company. Inno case cana 
decree be passed against both the Companies under 
thit section. N Agent, G I. P. RAILWAY v, KARAYA 
Lat, JAN. L R. 122 294 
S. 122, scope of—Entry, original, lawful— 

Breaking open lock of waygun without permission, 

whether renders entry unlawful. 

Accused, adulal, entered the Railway goods shed 
line totake delivery of a consignment on behalf 
of. the consignee and without the permission of the 
goods clerk broke the seal of a waggon. It was 
found that dalals were allowed to enter the goods 
shed without express permission from a Railway 
servant: 

Held, (1) that the acoused could not be convicted 
under section 122 (1) of the Railways Act as the 
original entry being lawful, the subsequent unlawful 
act did not relate back and render the entry 
unlawful; 

(2; that as the accused never refuse l to leave the 
Railway on being requested to do so, he could not be 
committed under sub-section (2 of section 122. 

Suob-sestion 1) of section 122 of tho Railways Act 
makes an anjawfal entry punishable and sub-section 
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(2) provides for cases where the original entry was 
lawful as well as unlawful N BAsHIR ARMED v. 
EMPEROR, 20 CR, L. J. 96; 16 N. L, R. 84 

Recitals in deed, evidentiary value of. 

The recitals ina deed of sale as to the object of 
the sale or the intended appropriation of the con. 
sideration therefor are evidence, especially where 
thé document is an old one, of the representation 
made to the purchaser. WI AMERICAN Baptist FOREIGN 
Mission Society v., AMMALANADHUSI PArTABHIRAM- 
AYYA 85 
Record-of-Rights, entery in, value of 473 
Registration Act (XVI of 1908), s. 

I 7—Compromise deed settling family dispute, whe- 

ther requires registration, 

The question whether or nob a document in the 
nature of a compromise requires registration depends 
upon whether or not it purports to create a fresh 
title in favour of any of the parties toit. Where 
there is in reality no creation of a fresh title but 
merely an acknowledgment from each of the parties 
of a title pre-existing in the others, the compromise 
does not require to be registered. OQ HARPAL SINGH. 
a. SUKHRANI, 21 O. C. 220 IiI 
—— SS. 17, 50- Vendee claiming under un- 

registered deed, position of—Vendee under subsequent 

registered deed, whether can eject prior vendee. 

The possession of a vendee who claims title under 
a sale-deed which for want of registration is 
inadmissible in evidence, is that of a trespasser, 
ahd until such possession matures into ownership 
by prescription, such vendee is liable to be ejected 
from tle property by a subsequent vendee under a 
registered deed of sale. P Utram (HAND 4. JANJI 
Ram, 111 P. R. 1918 390 
S. 28 —Mortgage-deed—Property not belongs 

ang to mortgagor included in deed—Registration in 

district in which such property situate, validity of. 

Where property which is admitted to be in 
existence but which does not belong to the mort- 
gagor is included ina mortgage-deed, the fact that 
the document is registered in the district in which 
that property is situate and that that property is 
the only property hypothecated within the regis. 
tration district, is not sufficient, in the absence of 
any collusion between the parties or of knowledge 
on the part ofthe mortgagee, to invalidate the 
registration of the deed. A Panuapr LAL v. LARAITI, 
16 A. L. J, 871 
S.49—Lease unregistered, admissibility of, 

to prove covenant to compensate for improvemente— 

Collateral fact, what is. 

An unregistered instrument is admissible in 
evidence to prove a collateral fact, but to be collate. 
ral, the fact must be independent of or separable from 
the purpose to effect which the law requires regis. 
tration. 

Plaintif sued defendant for compensation for 
improvements effected by him while he was a 
lesSee of a village under the defendant, and in 
support of his claim relied on an unregistered dead 
of lease which contained an implied condition to 
compensate him for improvements: 

Held, that the deed of lease was inadmissible sin 
evidence under section 49 of the Registration Act, 
inasmuch as the plaintiff was seeking to prove the 
terms of the lease for the purpose of enforcing thoge 
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terms, and not merely for a collateral purpose. 
N Katicuaran v, Lan INDAR Swan, 15 N. L.R 31 


S. 50 390 
Religious Endowments Act (XX of 
1863), s. 14 | 514 
Restitution of conjugal rights, suit 
Jor — Disagreement between jamilies of husband and 
wife, whether ground for refusing relief—Discretion 
of Court. 
A mere disagreement between the families of 
the husband and. the wife is not by itself a sufficient 


923 | 





‘cause for refusing relief to the husband in a suit 


for restitution of conjugal rights. 
Ing suit for restitution of conjugal rights it 
was found that the marriage had not been con- 


~sammated, that there was bad feeling between the 


farhilies of the husband and of the wife and that 
the wife refused to go’to her husband at the 
dictation of her parents: - 

Held, that under these circumstances relief conld 
not be refused to the plaintiff. P Basıp v Sarto, 
182 P. W. R.1918 i 3I 
Revenue papers, ontry in, weight of 153 
RiwajJ-i-am and wayjiD-ul-arz, entries 

in, value of, l 

At the time when riwaj-t-ams and wajib-ul-arzes 
were first prepared, acquisition of property by 
purchase or otherwise being of rare occurrence, no 
inquiry took- place regarding succession to such 
property. Therefore, in the absence of a clear 
statement to the contrary, an entry in a riwaj-i-am 
ora wajib-ul-arz must be taken to refer merely to 
ancestral property. P BUDHI Parkash ~v, CHANDER 
Buan, 123 P. R 1918 - 813 
Sale by privateconiract of property belonging to 

company in liquidation ~Interests of creditors and 

contributories prejudiced —Sale, whether liable to be 
set aside. 

In an appeal against an order sanotioning the sale 
of the Diamond 
appeared that the Mills were leased to the vendees 
for a period of 3 years commencing from ‘st 


January 1917, one ofthe conditions of the transaction. : 


being that the lease’ could be determined by either 
party after giving six months’ notice to the other, 
provided that the Liquidator before resuming pos- 
session on the expiry of the period of notice should 
pay Rs. 5,090 to’ the lessees. Jn June 1917, the 
Liquidator served a notice upon the lessees requiring 
them to quit the premises on 81st December 1917. On 
the 8th October 1917 the Additional Judge, Delhi, 
asked the Liquidator to withdraw the notice and 
even granted the request of the lessees that in lieu 
of their agreeing to the withdrawal of the notice 
the Liquidator should be debarred from determining 
the lease in any case during its continuance for the 
remaining period. The District Judge rejected a 
higher offer than that of the vendees on the ground 
that they were already in possession and that 
possession could not be given to anybody else till the 
expiry of six months: 

Held, (1) that the order allowing the lesse2s to 
remain in possession was wholly without justification, 
especially when there was no affidavit from tho 
Liquidator that the alleged compromise was beneficial 
to the persons interested iù the winding up; 
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(2) that the price being wholly inadequate, the sale 
by private contract to the vendees was detrimental 
to the interests of the creditors and contributories of 
the company and oughtto be set aside. P KUNDAN 
Law v. OFFICIAL LIQUIDATOR, DIAMOND JUBILEE FROR 
Mitts Co, LTp. 919 
Shamilat—Proprietor building over pmi of 

shamilat—Suit by another proprietor for removal uf 

building, maintainability of —Special damage, proof 


of. 

Where one of the proprictors of village stes an- 
other proprietor for the removal of buildings erected by 
the latter on a part of the village shamilat, whether 
within the abadi or not, and it is found that the 
defendant has not taken more than the share which 
would fall to him on partition and that no special 
damage has been caused tothe plaintiff, the suit is 
liable to be dismissed. P Lexsu v. Hanwanta, 114 
P. R. 1918: 176 P. W. R. 1918 418 
Specific Relief Act (I of 1877), s.9 

—Decree for possession of land and crops—Crops 

cut and removed by defendant—Damages, suit for, 

maintainability of. 

Plaintiff obtained a decree under section 9 of 
the Specific Relief Act for’the possession of u 
piece of laud and the crops growing thereon, but 
before the decree could be executed the defendant 
cutand removed the crops. Thereupon the plaintiff 
brought a suit to recover the value of the crops: 

Held, that the defendant could not by cutting 
and removing the crops annul the effect of the 
possessory decree, and that, therefore, the plaintiff 
was entitled to the value of the crops, although 
the question of title had not been decided in tho 
previous suit. A Monna Sinan v. Ausan BINGH, 16 
A. L J. 924 4 
— Sa Q— Possession, suit for—Constructive pos- 

session, whether sufficient. 

In suits under section 9 of the Specific Relief Act 
the ordinary rule of possession going with title 
should be followed in deciding whether a person has 
been dispossessed within six months of the date of 
the suit. In order to bring this section into operation 





- 


itis not necessary that the possession which is Jost’ 


should be the actual physical occupation of the 

property. Constructive possession which goes with 

title would suffice for the purposes of the section. 

N GHULAN v BHEODIN RAM 

mm Sa Q- Possessory suit, whether can be dismiss- 
ed on ground of want of title, 

Ina suit, under the provisions of section_9 of the 
Specific Relief Act, the plaintiff on proving his 
possession and dispossession as mentioned in the 
section is entitled to be restored to possession. 

Where in a suit under section 9 of the Sprcific 
Relief Act, the Oourt after finding that the plaintiff 
was in possession dismissed the suit on the ground 
that the plaintiff’s possession was without title; 

Held, that the plaintiff was entitled to ba restored 
to possession, C HARIMCHON Roy v. Kaanit BEPARY 


433 
-————- S, 42, applicability of 359 


Sa 42, scope of—Declaration of past right, 
suit for, maintainability of. 
Section 42.0f the Specitic Relief -Act provides 
for the declaration of a present legal character or a 
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present legal right. It has no application to a 
case where the plaintiff seeks a declaration as toa 
right which has ceased toexist. Pat RAM SUNDER 
Sanu v. Ram NARAIS SAHU 926 
S. 42, proviSO—Plaintif in possession 

of hulf howse—Declaration, suit for, in respect of 

whole, maintainability of—-Consequential relief— 

Amendment of plaint, whether can be allowed. 

Plaintiff, who was'in possession of half of a house, 
sued the defendant, who wasin possession of the 
other half, for a, declaration of title in respect of 
the whole of the house: 

Held, (1) that the suit was bad under the proviso 
to section 42 of the Specific Relief’ Act, inasmuch 
as the plaintiff could have sued to eject the defend- 
ant from the portion of the house of which he 
was in possession; l 

(2) that the plaintif could not be allowed in 
appeal to amend the plaint so as to convert the 
suit into one for ejectment. P Saiv Ram Das 
Baac Devi, 118 P. R. 1918 838 
S. 45 —High Court, powers of, exercise of— 

Delay in presenting petition, effect of —Public officer 

refusing to entertain petition—High Court, order of, 

form of. 
„Section 45 of the Specific Relief Act gives certain 
powers to the High Court, which the High Oourt 
can exercise subject to the conditions which are 
specified in the provisos to the section, 

The conditions contained in provisos (a) to (c} 
of the section are cumulative. f 

In exercising the powers conferred upon it under 
section 45 of the Specific Relief Act, the High Court 
should, in a'l cases, regard its exercise of the extra- 
ordinary jurisdiction as discretionary, and subject 
to considerations of- the importance of the 
particular case or of the principle involved in it, 
or of delay on the part of an applicant, and of his 
merits with respect to the case in which the inter- 
ference of the Court is sought. Should other special 
causes appear for or against the Court’s intervention, 
due weight ought to be given to them, regard being 
alwayshad to the principles already enunciated. 

The respondent, who was a candidate for election 
asa Municipal Commissioner of the Corporation of 
Calcutta, applied to the Chairman of the Corpora- 
tion to reje.t the nomination paper of the appellant, 








a tival candidate, on the ground that the nomination’ 


paper did not contain any description of the appellant 
and that he had been seconded by one who was not 
a voter. The application was made two-asvecks after 
the appellant had sent in his nomination paper 
and two days before the day fixed for the election, 


The Chairman declined to entertain thé application, 


onthe ground that it was made. too late. On the 
following day, ie, on the day previous to the 
election the respondent applied tothe High Court 
under section 45 of the Specific Belief Act, and 
obtained an order that the name ofthe applicant 
be expunged from the list of nominated candidates, 
On the next day, če, on the day for the election, the 
election took place, and the name of the appellant 
having been expunged from the list, the respondent as 
the only candidate was deemed elected The appellant 
appealed against the order directing the expunging 
of his name from the list of candidates and the 
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appeal came on for hearing on the day after the 
election: os - 

Held, (1) that having regard to the facts of the 
case and especially to the delay in presenting the 
petition by the respondent and the fact that no one 
could possibly be misled by the description in the 
nomination paper, it was a matter of considerable 
doubt whether the case was one in which the High 
Court should have interfered; 

(2) that the order of the Court shonld have been 
limited toa direction to the Chairman to entertain 


the application which he had wrongly refused to. 


ente.tain on the ground that it was too late; 

‘8) that the appeal must fail, inasmuch as the 
election had taken place, and a decision in favour of 
the appellaut would be infructuous. C MANI Lau 
NAHAR v. Mowpap RAHAMAN, 22 CO, W. N. 951 736 
Stamp Act (II of I899), s. 3 (C)— 

Instrument executed outside British India not relat- 

ing to any property situate in British India, whether 

chargeable with stamp duty. 2 

An instrument executed outside Eritish India 
and not relating to any property situate or to any 
matter or thing done or to be done in British India is 
not chargeable with stamp duty under the Stamp 
Act. La B. Mawcn: Minus, In re, 11 Bur. L. l a 

} 
Succession —Possession, suit for, by reversioners 
— Burden of proof. l < 


In a suit by the reversioners of a deceased proprie-, 


tor for possession of the property left by the 
deceased, the onus lies on tho plaintiffs not only to 
prove that they are the reversionera entitled -to 


succeed but that they, are the only nearest .reversion-, 


ere; at any rate they mustsatisfy the Court that 
to the best of their knowledge there are no nearer 
heirs. N HAZARILAL v. Har Govinp 375 


Succession Certificate Act (VH of 
1889), SS. & (1), 16, 18—Assignee of 
certificate holder, suit by, maintainability of — 
Assignment befere grant of certificate, effect of. 

An assignee of a person to whom a succession 
certificate has been granted is entitied to sue fora 
debt due to the assignor and to obtain a decree 
thereon without obtaining a certificate in his own 
name. < 

The certificate, until revoked, affords protection to 
the assignee, though it was obtained by the assignor 
after the assignment. Wi ARUNACHALA CHETTIAR v, 


Murau, 35 M. L. J. 6€6 ER 


ss. 16,18 


Trading with enemy—Royal Proclamation 
of August 5, 1914—Contract to buy German goods—~ 
Goods shipped from Germany before War—Price of 


goods demanded after outbreak of Wuar and pro-- 


hibition of trade with enemy—Buyer, whether bownd 

to pay. h 

Sometime before the outbreak of War A entered 
into a contract with B at Rangoon. Under the contract 
A was i) to buy certain goods in Germany, (it) to 
obtain a contract of affreightment to Rangoon, (tii) 
to take out a policy of insurance, and (iv) to ship 
the goods in July iyi4. B on his part agreed to 
buy those goods from A for a price which was 
fixed c. i, f. Rangoon. A performed his part of the 
contract and onthe -12th August 1914 caused to be 
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Trading with enemy—conold, 


presented to B. for acceptance a bill of exchange : 


„covering the price, 'eto., of the goods and payable 
ninety days after sight. Along with the bill of 
exchange were tendered the bill of lading, invoice 
and -insurance note. B. refused to accept the bill 
of exchange as well ag the documents of title, inas- 
much asthe War having broken out on the 4th of 
August, the ship containing the goods was seized by 
the Belgian Government and trade. with Germany 
was prohibited by the Royal Proclamation, dated the 


- 5th August 1914: 


Held, (L) that the Royal Proclamation rendered 
the contract abortive and illegal and so void; 
- (2) that the effect of the outbreak of the War 
was that the contract of affreightment was dissolved; 
(3) that A was bound to tender and B was 
entitled. to get valid and effective documents by 
which B could recovér what might be lawfully 
recovered under such documents, but as A did 
notand could not tender such documents in respect 
of the contract of affreightment, B was entitled to 
refuse to pay against them. L B BUCHANAN v. MALL, 
11 Bus L. T. 84 0 
Transfer of Property Act (IV of 
1882), S. 6 (a) 396 
S. 41 —Transfer by ostensible owner—Trans- 
_feree, position of—Enguiry, reasonable, effect of. 
Defendant purchased a mahal from the farzidar of 
the plaintiff after making reasonable enquiries which 
satisfied him that the farzidar was the real owner of 
the mahal: - 
Held, that the defendant being a bona fide pur- 
chaser for value from the ostensible owner, the 
plaintiff was debarred by section 41 of the Transfer 
of Property Act from setting up his title to the 





mahal. Pat Ram Sunper Sanu v. RAM NARAIN SAHU 
936 


S. 43, applicability of—Hrroneous repre- 
sentation—Knowledge. of transferee, effect of. 

Before section 43 of the Transfer of Property 
Act can be brought into operation, there must in 
fact have been an inducement by erroneous represen- 
tation, The section does not apply where the trans- 
feree has knowledge that the representation made 
by the transferor is not trae. Pat OHAKRAPANI 
“NANDI v. GAYAMONI Dasr, (1918) Pat. 278; 6 P. L. W. 
219 . 228 

"r Sx 5 I a 


Section 51 of the Transfer of Property Act does 
not apply. to tenants. N BANMALI v. Nisan SINGH 








S. 51 —Purchase in good faith from limited 
-owner—Improvement effected by purchaser—Pur- 
chaser, position of. 

The principle of section 51 of the Transfer of 
Property Act applies toa purchase froma Hindu 
widow, where the purchaser believing in good-faith 
that he has acquired an absolute title to the pro- 
perty, effects improvements on it, but itis afterwards 
held that there was no necessity for the sale. 

In such a case the person, seeking to set aside the 
sale is entitled to the market value of the property 
at the time of suit, excluding the value of the 
improvements effected by the purchaser. WI 
Foraicn Mission SOCIETY v. 
AMMALANADHUNI PATTABHIRAMAYYA 

135 


z S.: 52 ; 
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/ 


——— S. 52 —Lis pendens, doctrine of, applica- 
bility of 188 





S. 53—Sale—Preference shown to some 
ereditors—Transaction, whether voidable. 
Preferences shown to some creditors is not a 


ground for holding that a transaction comes within 

the scope of section 53 of the Transfer of Property 

Act. N Rassa HARANSA v, RATANSA 783 

S. 55—Vendor and purchaser— Vendor, 

whether entitled to claim interest on unpaid purchase 
money, 

Under section 55 of the Transfer of Property Act 
a vendor has a right to claim interest on the unpaid 
purchase-money, unless he has by his own conduct 
disentitled himself to it. Q ADITYA Prasap v. MU- 
HAMMAD MUBARAKALI SHAH, 21 0. C. 234 ~ 257 
——— S. 58—Interest Act (XXXII of 1889)— 

Mortgage not providing for interest~Discretion of 

Court to allow interest, 

The question whether in @ suit to enforce a 
mortgage by way of conditional sale where no 
interest is provided for in the deed, the Court 
should have in its discretion allowed interest in 
accordance with the terms of the Interest Act, can- 
not be raised in second appeal unless it was raised 
in the lower Appellate Court. © Cuanpra Morr 
CHOWDHURANI V. GREGSON 65 
—— S. 59—Mortgage bond—Attestation—Seribe 

executing bond on behalf of mortgagor, whether 

attesting witness, i 

The scribe of a mortgage bond who executes the 
document for and on behalf of the mortgagor is 
not competent to attest his own Signature. 

A mortgage bond purported to be attested by the 
scribe and another witness. The mortgagor being 
an illiterate man, the document was executed by 
the scribe for and on behalf ofthe mortgagor and 
no mark or thumb impression of the mortgagor 
appeared on the bond: 

Held, that the bond was not attested by two 
witnesses as required by section 59 of the Transfer 
of Property Act. © RAJANI KANTA BHADRA v. PUN- 
CHANANDA, 28 C. W,N. 290 72 


S. 60—Mortgage, redemption of ~—Partial 
owner of equity of redemption, whether can redeem 
whole mortgaged property, 

A partial owner of the equity of redemption is 
ontitled to redeem the whole of the mortgaged 
property in opposition to the wishes of the mortgages. 

The general rule is, that a person, who has any 
right atallto redeem, has a right to redeem the 
whole of the mortgaged properties and cannot be 
compelled to redeem only the part in which he is 
interested. Ç Protap Cuanpra Duar v. PEARY 
Monun Duar, 22 C. W. N. 800 6 


ss. 60, G62— Mortgage, usufructuary—Diss 
charge of mortgage by appropriation of usufruct work. 
ing out for 37 years—-Redemption, clog on~Option 
to redeem before term, whether personal covenant— 
Failure to exercise option, effect of—Suit to redeem 
before, expiry of original term, whether premature 
—‘Payable ' ins. 60, meaning of—Tender, failure to 
make, on due date; effect of. 
A postponement of the right to redeem a 

ugufructuary mortgage for a period of 37 years is 

nob a clog on the equity of redemption. Section 








distinct and independent grounds. 
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Transfer of Property Act- contd, 


$ 
62 of the Transfer of Property Act itself recognizes 
the validity of such covenants. 

Under the terms of a usufructuary mortgage 
executedin 1902 the property was put in posses- 
sion of the mortgageesand it was stipulated that 
the mortgage amount should be worked off by apply- 
ing the usafruct in discharge, firstly, of the principal, 
and secondly, of the interest. In that way the 
mortgage could be discharged after 37 years. There 
was another stipulation that if payment of what 
was then due was made on 12th January 1912 
the property should be handed over to the 
mortgagor, buf if such payment was not made 
the mortgagees' possession was to continue on the 
same terms as before. No payment was made on 
12th January 1912 but a suit for redemption was 
brought in 1916: 

Held, that the postponement of redemption for 
37 years, which was the necessary result of the 
mortgage covenant, was not a clog onthe equity 
of redemption. 

Held, also, (Krishnan, J., dubitante), that the option 
to redeem on 12th January 1912 was not a personal 
covenant, but was a provision inserted for the 
mortgagor's benefii and the option not having 
been exercised-on the due date, the suit for redemp- 
tion brought before the expiry of the original term 
was premature. 

Per Krishnan, J.—Evon assuming that section 60 
applies and‘not section 62 (a) of the Transfer of 
Property Act, the suit must still fail as no tender 
was made on that day andas the right to make 
the tender orto redeem “was not subsisting after 
that date or when the suit was brought. lt is a 
necessary condition under section 60 that, when 
payment or tender is sought to be made, the mort- 
gagor must have the right to make it, as the 
section speaks of the payment or tender of the 
mortgage money “at a proper time.” For the 
time to be proper, the tender or payment must 
be one validly and properly made; and for that, 
the person making it must have at the time the 
legal right to make it. - 

The word ‘ payable’ in section 60 seems to refer 
to the mortgagor's right rather than to his 
obligation and to imply no more than that the mort- 
gagor should have a right to pay, the mortgagee 
being under a corresponding obligation to receive. 

A covenant may be badas a clog or it may be 
bad asan unconscionable bargain. The two are 
VI AGA Manan. 
MADALLY BEG vV, CHANDRAGIRI VENKATAPAYYA, 70 


L. J. 287 
368 


fete = ay ee S. 6I 
- S. 62 l 379 
~ Su 76—Contract Act (IX of 1872), s, 69—~ 
- Mortgage, usufructuary—Morigagee,” position of-~ 
Under-proprietary plots, rent, of, paid by mortgagee, 
whether can be claimed against mortgagor—Contribu- 
tion, suit for. Wa 
A usufructuary mortgagee of under-proprietary 
plots is,in the absence of any stipulation to the 
contrary entered in the mortgage-deed, bound, 
under the provisions of section 76 of the Transfer 
of Property Act, to pay to the superior proprietor 
the rent due in respect of those plots, andis, theré- 
fore, not entitled to recover it by way of contribution 
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_ 69 of the Contract Act. 
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Transfer of Property Act—contd. 


from the mortgagor under the provisions of section 
Q Gaya Prasap v. Sapa 
SUKH i 69 


SS. 83, 84 — Mortgage swit—Deposit after 
institution of suit—Interest, whether ceases—Costs, 
inclusion of, in mortgage amount, : 

deposit under section 83 of the Transfer of 
Property Act is invalid if made after the institu- 
tion of a suit by the mortgagee. No exception to 
the rule is made in favour of allowing a mortgagor 
to deposit the money before he receives notice of 
the suit but after its institution. 

Obiler.—-Where a suit on a mortgage has been 
instituted, the mortgage amount will include the 
costs of the suit and even if a deposit could be made 
after suit, it must include the plaintiff’s costs. M 
oe IAGARAJA AIYAR v, RAMASWANI Alvar, 35 M. D. J. 

9 


> š 
~ $$, BB, 89—Mortgage suit—Preliminary 


decree—Order absolute under section 89, Transfer of 
Property Act, dfler ist January 1909, validity of— 
Execution of decree Estoppel—Objection not taken 
in previous proceedings, whether can be taken in sube 
sequent proceeding—Application asking for sale 
different properties, whether in continuance of pres 
vious application——Mistake in entering date of decree, 
whether material defect. f 
Where before the coming into force of the- Civil 
Procedure Code of 1808, a preliminary decree ina 
mortgage suit had been obtained under section 88 
of the Transfer of Froperty Act, and the judgment- 
debtor having made default in payment of the 


decretal amount, an application for an order absolute ` 
- under section 89 of the Act had been made, and 


notice served on the jydgment-debtor: 2 

Held, (1) that the proceedings for order absolute 
were pending proceedings and -were not, therefore, 
under section 6 of the General Clauses Act, affected 
by the repeal of section 89 of the Transfer of Pro. 
perty Act; 

(2) that, therefore, the decree to be executed 
was the preliminary decree made absolute by the 
order ofthe Court, and that the proceedings being 
under section 89 of the Transfer of Property Act 
no final decree was necessary, “ 

Where an order absolute for the sale of mortgaged 
properties was made under section §9 of the 
Transfer of Property Act during the lifetime of 
the mortgagor judgment-debtor and with notice to 
him and no objection was taken by him, it is not 
open to his legal representative to question the 
validity of the order made in execution proceedings, 


ki 


Where several successive applications for execution ` 


of a decree are admitted and orders are/passed 
thereon by a competent Court, without any objection 
being taken by the judgment-debtor regarding the 
validity of the decrea,it is not open to him in g, 
subsequent execution proceeding in respect of the 
same decree to contend that there is in fact no decree 
which can be executed. 

A decree-holder is entitled to treat an application 
for execution of a decree as in continuation of a 


previous application even when he wants to proceed - 
~ to sell different properties, 


An execution proceeding can only be vitiated b 
material defects. . A 


_ 
— 


+ 
` 


- 


‘for vacation isa reasonable notice. 
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A mistake in entering the date of the decree in an 
application for execution is not a material defect so 
as to vitiate the proceedings, Pat KesHawesaRINDRA 
Sanr v. DEBENDRA BALA Dasst ° 245 
——— §. 90 ‘ “732. 
s. 100 ee 794 

- Ch. V, Lease, agricultural— Ch. V, whether 
applicable — Ejectment —Notice, reasonable. 

A lease of a village orof a share ina village for 
the purpose of bringing it under cultivation is a lease 
for agricultural purposes and the provisions of 
Chapter V of the Transfer of Property Act do not 
apply to it as laid down in section 117 of the Act, 

In the case of an agricultural lease the tenant is 
entitled to a reasonable notice before ejectment. 
What is a reasonable notice is a question of fact. 

A notice giving the tenant more than six months 
N BANMALI Ww. 








Nisan SINGH ; ; 

S. 108 —Landlord and tenant—Notice to 
quit-——Requisiles of valid -notice-—Service on one of 
several joint tenants—Presumption—Delivery by post, 
effect of. ia 
The principles governing the sufficiency of notices 

to quit served by landlords upon their tenants are 

the same in India asin England. Such notices may 
be good and effective in law, even though not 
strictly accurate or consistent: the test of their 
sufficiency is not what they would mean toa stranger 
ignorant ofallthe facts and circumstances touching 





. the holding to which they purport to refer, but what 


they would mean to tenants presumably conversant 
with such facts-and circumstances. . Such notices 
are to be construed so as to effectuate the intention 
of the parties, “ut res magis valeat, quam pereat,” 

‘Section 106 of the Transfer of Property Act only. 
requires that a notice to quit should be tendered or 
delivered to the party intended to be bound by it, 
either personally or to one of his family or servants 
at his residence, or if such tender or delivery be 
not practicable, affixed to a conspicuous part of the 
property. The personal tender or delivery may take 
place anywhere: the vicarious tender or delivery 
must be made‘at the residence of the person intended 
to be bound. 

In the case of joint tenants service of a notice to 
quit upon one is prima facie evidence thatit has 
reached the others. 

There is a presumption that a notice to quit posted 
in & letter properly addressed to the person intended 
to be bound reaches that person. Such presumption 
applies with still greater force to letters which are 
registered, and is not rebutted but strengthened by 
the fact that a receipt for the letter is produced 
signed on behalf of the addressee by somebody 
else. C Harmar BANERJI v, RAMSASHI Roy, 23 
0, W. N.77;16 A. L. J, 969; 35 M. L. J. 707; 29 ©. L. 
J. 117; 9 L. W. 148 277 
S. IIT (2) 301 
Trust, charitable—Trustee mizing trust funds with 

private funds—Presumption—Burden of proof— 

Trustee, removal of —Misconduct—Scheme for manage- 

ment—Strangers, association of, with trustee, inen- 

pediency of, . 

Where the trustee of a charitable endowment 
mixes up his private funds with the trust funds in 
jhe accounts, the presumption is that the whole of 





mang, 
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the fundg belong to the trust and the onus is on the 
trustee to show that any portion of them is his 
private property. f 

Court will not be justified in removing a 
trustee who has long held the office at the instance 
of strangers who have no better title, in the absence 
of clear proof of the trustee’s misconduct, 

In framing a scheme for the management of a 
trust, the associatien of strangers with the trustee 
which is likely to lead to friction should be avoided. 
Provision must, however, be made for periodical 


` auditing of the accounts and for their inspection by 


those interested in the trust. IM Susparoya OHETYI 
v. SUBRAMANIA IYER, (1918) M. W. N. 786 833 
———— public—Trustee, hereditary, removal of 

Misconduct of trustee—Ineficient management=- 

Accounts, failure to keep—Mizing up trust moneys 

wuh private funds— Expenditures in excess of income, 

credit for, whether can be allowed. s 

The duty of a trustee is to carry ont the directions 
of the founder and not to encumber the trust pro- 
perty by systematically incurring expenditure 
beyond the limits of itg income, nor ‘can he claim 
credit for such expenditure. 

If the continuance of a person who is a hereditary 
trustee and a descendant of the founder in the office 
is likely to endanger the interests of the institution, 
be is liable to be removed. It is not, however, every 
mistake or neglect of duty or inaccuracy of conduct 
that willinduce a Court to remove atrustee, The 
acts or on¥ssions must be such as to endanger the 
trust property or to show a want of honesty, or a 


~ want of proper capacity to.execute the duties of the 


office or a want of reasonable fidelity. 

One of the most important duties of a trustee is to 
keep separate and distinct accounts of the trust 
property and to keep the trust property separate 
from his own property. The omission to perform 
this duty will entail the removal of the trustee.. 

In order to justify the dismissal of ‘a trustee it is 
not necessary to show that he has dishonestly mis» 
appropriated the trust funds. Itis enough if he is 
& necessitous man who may not resist the temptation 
to misappropriate trust funds, or that his want of 
prudence in managing his own affairs does not 


- warrant the hope that he would successfully manage 


ah endowment, < 

Where a trustee is found guilty of misappropria- 
tion, the proper course is to dismiss him and not to 
suspend him till he makes good the amounts mis. 
appropriated. Wi Zeminpar oF KALAHASTI 4), 
GANAPATHI Iver, (1918) M. W. N. 555 7 
Trusts Act (11 of 1882), S. 23 (c), 

applicability of, to public trusts, 

-The rulé laid down in section 23 {c} of the 
Trusts Act; though-.applicable only to private 
trusts, may be adapted “in the case of public trusts 
with such modifications. as the circumstances of 
each case require, ZUMINDAR OF KALAHASTI V. 
GANAPATHI Tren, (1918) M. W, N. 555 
Under-proprietary right in land 

Dahiyak, cash —Birtdar’sr right to deduct dahiyak 

from rental, nature of. ` 

À cash dahtyak is distinguishable from a birt right, 
in the land entitling the birtdar to hold possession of 
the land and to deduct the dahiyak from its rental, 
The former may ina sense be an under-properitary 


a 


š bias M 
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Under=-proprietary right—concld. Wakf—conold. | 


right butit is notan “under-proprietary right in the 


land,” while the latteris an under-proprietary right 


pad 


~ 


+ 


in the land so held in possession. Q MOHAMMAD 
ABUL Hasan  KHAN v., ISHWAR Naru, 210. oes 


Vendorand purchaser—Unpaid purchase- 
money-— Interest, when begins to run. 
In the case of a sale or acquisition of land, in the 
absence of a contract to the contrary, interest on the 


- unpaid price runs from the date when the new owner 


enters into possession. P © RATANLAL Cxooninan 
PANALAL v. MUNICIPAL COMMISSIONER, BOMBAY, 17 A. 
L.J. 1; 86 M.L. J. l; 29 0, L. J. 188; 9 L. W. 171: 25 
M. L. T. 108; 21 Bom. L.R 114 404 
Wajfjib-ul=arz, construction of 357 


, entry in, construction of 
, entry in, construction of —Shamilat—Grazing 
- rights, claim to, by tenants——Tenants, whether mem- 
bers of village community. 

An entry in the wajib-ul-arz of a village provided 
that proprietors and non-proprietors could graze 
cattle on their “respective pattis in the shamilat of 
the paitis. Plaintiffs, who. were tenants cultivat- 
ing land in the village, claimed the right of grazing 
cattle in the shamtlat of their pattis: 

Held, that the plaintiffs were members of the 
village community and were, therefore, entitled 
under the terms of the wajih-ul-arz to the right 
claimed by them. P Munsu1 Ram v, Maya, I oP P. 


BR. 1918 
, entry in, value of 220 


, entry in, value of—Record “of Rights—Pre- 
sumption. 

Though an entry as to title in a wajib-ul-arz 
or Record of Rights does not create a title, it gives 
rise to a presumption in its support, which prevails 
until its correctness is successfully impugned. PC 
DAKA KHAN v. GHULAM Kasim Kuan, 24 M L.T. 
271; 28 O. L. J. 441l; 45 ©. 793; 20 Box. L. R. 1068 

473 

Wakf, creation of—Private mosque, whether wakf, 
“The mere construction in a private house of a 
mosque, which is used for worship by the members 
of the family occupying that house is not sufficient; 
without any other act or declaration on the part 











of the owner, to constitute a wakf. O Kasız MEHDI 

Breeum 9. RASUL Beg, 5 O. L. J. 651 39 

Waste land—Lease granted by lambardar with- 
out consulting co-sharers, validity of—Remedy. 

A clause in a village wajib-ul-arg recognizing the 
general power of the lambardar to create tenancies 
in respect of village waste land, but providing 
at the same time that he should consult the other 
co-sharers before granting a lease, will not avail a 
co-sharer for the purpose of avoiding any lease 
of waste land which may have been created by his 
representative, the lambardar, without consulting 
him, ; 

The co-sharer’s remedy, if any, in such 
cases lies in an action for damages against the 
lambardar or his removal from office or for partition. 
N PoonaMcHAND v. NANDLAL < 
WI — Draft, unsigned, whether can operate as Will, 

A draft Will unsigned and undated may be legally 
a Will if it contains the last wishes of the testator. 
N RAMOHANDRA v. DATTATRAYA 
-— Hrecutor becoming incapable of, acting— 

Administrator, appointment of—Public officer, whe- 

ther can be appointed. 

In the absence of a Statute authorising such an 
appointment, a public officer and his successors-in. 
office should not be asked to undertake duties, e.g, 
the duties of an Administrator, which are outside 
their official duties. 

Where one of the executors appointed under a . 


- Will retired with the permission of the Court and the 


other became an insolvent and the Court thereupon 
appointed the Deputy Commissioner of the Dissrict 
to act as Administrator of the estate: 

Held, that the order appointing the Deputy 
Qommissioner to act as Administrator was ultra vireg 
and must be set aside. N Sirapat v Baru Axxa 964 
, interpretation of 2 177 
, interpretation of. 

Wiere a Will transferred a certain property in 
full proprietary right to a legatee and his represen. 
tatives in perpstuity with a direction to continue a 
certain religious celebration in connection therewith: 

Held, that the Will did not constitute the property 
wakf soas to render it inalienable. O Kaniz 
Mrapi Besam v. RASUL Baa, 6 O, L. J. 551 39 
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